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fol , 1 vol , 1665 — 1677 

Dodson’s Reports, Admiralty, 2 vols , 1811 — 1822 
Donnelly’s Repoits, Chancery, 1 voL, 1836 — 1837 ' 
Douglas’ Election Cases, 4 vols, 1774 — 1776 • 

Douglas* Reports, King’s Bench, 4 vols., 1778 — 1786 
Dow’s Reports, House of Lords, 6 vols., 1812 — 1818 
Dow and Clark’s Repoits, House of Lords, 2 vols., 
Ig27— 1832 • 

Dowling and Lowndes’ Practice Reports, 7 vels., 
1843— f849 


Dow. & L. 



%%%ym 

Dow. & Ry, (k. b.) 
Dow. «Sc Ry. (m. 0 ) 
Dow. & Ry. (w. p.) 
DowJ 

Dowl. (n. 8 ) 

Dr. & Wi\. 

Dr. & War. 

Diew. 

Drew <SL Sm. 

Drinkwater 
Diuiy temp. Nap. 

Drury temp, Sug. 

Dugd. Drig, 

Diiul. (Ct of 0oaa ) 

Dunouig,. 

Diiiie 

Dyer 

E &ri 

B. & E 

E. B, & E. 

Eag. & Y. 

East 

East, U 
Ecc &Ad 

Eden 

Edgar 

Edw. . . • 

Eichies 

Eng. Tr C\is 
Eq. Cab. Abi 

Eq Uep. 

Esp 

Exch. 

Ex D. . 

F!^. A . 

F. (Ct. of Sees.) 

Fac. CoU. (with datf^} 


Abbbsvutxons* 

. Dowling and Ryland’s Reports, King’s Benoh, 9 rols., 
1822—1827 

. Dowling and Ryland’s Magistrates’ Oases, 4 vols,, 
1822—1827 

. Dowling and Bylaud’s Reports, Nisi Prius, 1 part, 
1822—1823 

. Dowling’s Practice Repoits, 9 vols , 1830—1841 

. Dowling’s Practice Repoits, New Senes, 2 vols., 
1841—1843 

Diury and Walsh’s Reports, Ohanceiy (Ireland), 
2 vols., 1837—1841 

Diuiy and Warren’s Reports, Chancery (Ireland), 
4 vols , 1841 — 1843 

Diewry’s Reports, ChanCery, 4 vols., 1852 — 1859 
Drewiy and Sinalo’s Reports, Chancery, 2 vols , 1859 
—1865 

Drinkwatei’e Ropoits, Common Pleas, 1 vol , 1839 

. Dniry’s Reports temp, Napier, Chancery ^Ii eland), 

' 1 voL, 1858—1859 

, Diury’s Reports temp, Sugden. Chancery (Ii eland), 
1 vol , 1811—1844 

, Dugdale’s Ongines Jiindiciales 

Dunlop, Court of Session Cases (Scotland), ‘2nd senes, 
‘24 vols.; 1838—1862 

. Dunning's Repoits, King’s Bench, 1 vol , 1753 - 
1764 

. Dune’s Decisions, Couit of Session (Scotland), fol , 
1 vol., 1621—1642 

Dyei’s Reports, King’s Bench, 3 vols , 1513—4581 

Ellis and Blackburn’s Repoits, Queen’s Bench, 
K vols., 1852—1868 

Ellis and Ellis’s Reports, Queen’s Bench, 3 vols., 
1858— 1861 

Ellis, Blackburn, and Ellis’s Reports, Queen’s Bench, 

1 vol , 1858—1860 

Eagle and Younge’s Tithe Oases, 4 vols , 1223 — 1826 
East’s Repoits, King’s Bench, 16 vols , 1800—1812 
East’s Pleas of the Ciown 

Spinks* Ecclesiastical and Admiialty Reports, 2 volb , 
1853-1855 

Eden’s Repoits, Chancery, 2 vols , 1767 — 1766 
Edgar’s Decisions, Coiut of Session (Scotland), fob, 
1724—1725 

Edw aids’ Reports, Admiralty, 1 vol, 1808—1812 
Elchios* Decisions, Court of Session (Scotland), 

• 2 vols., 1733—1754 

Eobcoe’s English Piize Cases, 2 vols , 1745—1858 , 
Abiidgment of Cases m Equity, fob, 2 vols , 1667 — 
1744 • 

Equity Reports, 3 vols , 1853 — 1855 
Espiiiasse’s Repoits, Nisi Priiis, 6 vols., 1793—1810 
Exchequer Reports (Wthby, lluilstone, and Gor- 
don), 11 vols., 1847 — 1856 

' Law RepQits, Exchequer Division, 6 vols., 1876 — 
1880 

Foster and Finlason’s Reports, Nisi Pnus, 4 vols., 
1856—1867 

Fraser, Court of Session Oases (Scotland), 5th senes, 
1898—1906 f 

^ Faculty of Advocates, Collection of Decisions, Com t 
, of Session (Scotland), fob, 1st and 2nd senes, 
21 vols., 1762-*“1825 



Abbreviations. 
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Fac. Coll. (n. s.) (with Faculty of Advocates, Collection of Deoisionsp Court 
date) of Session (Scotland), Nev Series, 16 vols., 1825-- 

1841 

Falc. Falconer’s Decisions, Oouit of Session (Scotland), 

2 vols., fol , 1744 — 1751 

Falc. & Fitz. . . Falconer and Fitzherbeit’s Election Oases, 1 vol. 1933 

—1838 

Ferg . . . . Ferguson’s Consistorial Decision s^Scotlaml), 1 roL, 

1811—1817 • • 

Fitz-G . Fitz-Gibbons* Reports, King’s Bench, fol , 1 vol , 

1728—1731 

Fitz. Nat Brev. Fitzherbert’s Natiiia Bievmm , 

FI. & K. . . * . Flanagan and Kelly's Reports, Rolls Couit (Ireland), 

1 vol, 1840—1812 • 

Fonbl. .. . Fonblanqu^’s Ropoits, Bankiuptcy, 2 paits, 1819 — 

1852 

For. .. . Forrest’s Reports, Exchequer, 1 vol , 1800 — 1801 

Forb. * . Forbes’ Decisions, Courlp of Session (Scotland), fol., 

1 vol , 1705-1713 

Fort. Do Laud. Fortescue, I)e Laudibus Legiim Angliae 

Foites Rep. . Fortescue’ s Ropoits, fol, 1 vol , 1G92 — 17.56 

Fost. . . Foster’s Oiown Oases, 1 vol . 17 i 3 — 17b0 

Fount. . Fountainbairs*l)ociHious, Oouit of Session (Scotland), 

fol , 2 vols, 1678-1712 

Fox & S. Ir. M. C. Fox and T, B. 0. Smith’s Repoits, King’s 

Bench (Ireland), 2 vols , 1822 — 1825 

Fox & S Reg. . J- S. Fox and 0 L. Smith's Regibtiation Cases, 

1 vol , 1886—1895 

Fieem (cn ) Fieeman’s Reports, Chancery, 1 vol , 1660 — 1706 

Freem. (K. b) . .. Freeman’s Repoits, King’s Bench and Common 

Pleas, 1 vol., 1670—1704 

Gal. & l)av. . . . . Gale and Davison’s Reports, Queen’s Bench, 3 vols., 

1841—1843 

Gale Gale’s Reports, Exchequer, 2 vols., 1835—1836 

Gib. Cod. . Gibson’s Codex Juns Ecclosiastici Anglicani 

QiH. . . Giilaid’s Reports, Chancery, 5 vols , 1857 — 1860 

Glib . .. Oilbeit’s Cases m Law and Equity, 1 yol., 1713 — 

1714 

Glib. 0. P. . Qilbeit’s Histoiy and Piactice of the Court of 

Common Pleas 

Glib, (cn ) . . Gilbert’s Repoits, Chancei*y and Exchequer, fol., 

1 vol., 1706—1726 / 

Glim. & F. . . Gilmour and Falconer’s Decisiofts, Coui t of Sessioq 

(Scotland), 2 pa^ts, Part I (Gilmour) 1661 — 1666, 
Pait IL (Falconei) 16ifl — 1686 

GL & J. . . . Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 

1819—1828 

Glanv. . .. Glanville,* De Legibus ,et Consuetudimbn^ Regfui 

Angliss 

Glanv. El. Gas. Glanville’s Election Cases, 1 vol., 1623 — 1624 

Glascock .. Glascock’s Reports (Ireland), 1 vol., 1831 — 1832 

Godb. .. Godbolt’s Reports, King’s Bench, Common Pleas, 

and Exchequer, 1 vol., l574 — 1637 

Gouldsb., .. Gouldsborougn’s Reports, Queen’s Bench and King’s 

Bench, 1 vol , 1586 — 1601 

Gow . .. Gow’s Reports^ Nisi Pnus, 1 vol., 1818 — 1820 

Gwill, .. .. QinlRm’s Tithe Oases, 4 vols , 1224 — 1824 


H. 4k 0. . . . Hurlstone and Oqltman’s Reports, Exchequer, 4 vols , 

1662—1866 

H. & N. . . . . Hurlstone and Norman’s Reports, Exchequer, 7 vols., 

1816^1862 
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H. & Tw. 

H. & W. 

H. L. Cas. 

Hag Adm 
Hag Con. 

Hap. Ecp. 

Hailes 

Hale, 0. L 
Hale, r C 
Har. & lliilh 

Har & W. 

Hare. 

Hard 

Haie 

Hawk V 0 
Hayes 

Hayes & Jo 

Hem. & M. 

Het 

Hob. 

Hodg. . . 

Hog 

Holt (adm.) 

Holt (eq ) 

Holt (K B.) 

Holt(N P) 
Home, Ct. of Seas 

Hop. & Colt. . . 

Hop. &rh 

Horn & H. 

Hov Siijppl. 

Hud. & B. 

Hume 

Hyt. ^ .. 

Hy.Bl .. 


r. C. L E. 
I.Ch E. 

I. Hq. R, 

• I. L. E. . 


ABBREVIATIONS. 


. . Hall and Twells’ Reports, Chancery, 2 vols., 1848— 
1850 

. . Hurlstone and Walmsley’s Reports, Exchequer, 

1 voL. 1840—1841 

. . Claik’s Reports, House of Lords, 11 vols 1847 — 1866 
. . Haggaid’s Reports, Admiialty, 3 vols., 1822 — 1838 
Uaggaid's Consistonal Repoits, 2 vols , 1789 — 1821 
. . Haggaid's Ecclesiastical Repoits, 4 vols , 1827 — 1833 
. Hailes’s Decisions, Court of Session (Scotland), 

2 vols , 1766— 1791 
Hale's Common Law 

Hale’s Pleas of the Crown, 2 vols 

Hanison and Rutherfuid’s Reports, Common Pleas, 

1 vol., 1865—1866 

Hanison an^ Wollaston's Reports, King’s Bench 
and Ball Court, 2 vols , 1835 — 1836 
Ilaicaiee’fl Decisions, Court of Session (Scotland), 

^ fol , 1 vol, 1681— 1691 

Hardies’ Repoits, Exchequer, fol ,1 vol , 1655 — 1669 
Hare’s Reports, Ohancerv, 11 vols , 1841 — 1853 
. Hawkins’s Pleas of the Crown, 2 vols 

Hayes’s Repoits, Exchequer (Iielaiid), 1 vol , 1830 — 
1832 

. Hayes and Jones’s Repoits, Exchequei (Iioland), 

1 vol., 1832—1834 

Hemming and Millei’s Repoits, Chancei}”, 2 vols., 

1862— 1865 

. Hetley’s Reports, Common Pleas, fol , 1 vol., 1627 — 
1631 

. Hobart’s Reports, Common Pleas, fol., 1 vol., 1613 
—1625 

. Hodges’ Reports, Common Pleas, 3 vols, 1835 — 
1837 

. Hogan’s Reports, Rolls Couit (Ireland), 2 vols., 1816 
—1834 

W Holt’s Rule of the Road Cases, Admiialty, 1 vol , 

1863— 1867 

W Holt’s Equity Reports, 1 vol , 1815 
Sii John Holt’s Reports, King’s Bench, fol , 1 vol , 
1688-1710 

y Holt’s Repoits, Nisi Prius,* 1 vol., 1815 — 1817 
Home’s Decisions, Court of Session (Scotland), 
fol , 1 vol., 1735—1744 

Hopw^oud and Coltman’s Rogistiation Cases, 2 vols , 
1868—1878 

Hopwobd and Philbiick’s Registration Cases, 1 yol., 
1863—1867 

Horn and Huilstone’s Repoits, Exchequer, 2 vo]& , 
1838—1839 . 

Kovenden’s Supplement to Vesey Jun.’s Repoits, 
Chancery, 2 vols , 1753 — 1817 
Hudson and Brooke’s Reports, King’s Bench and 
Exchequer (Ireland), 2 vols , 1827 — 1831 
« Hume’s Decisions, Court of Session (Scotland), 

1 vol., 1781—1822 

HutW’s Reports, Common Pleas, fol., 1 yol., 1617 — 
1638 

Henry Blalkstone's Reports, Common Pleas, 2 yols , 
1788—1796 

Irish Coimnon Law Reports, 17 yols.,' 1849 — 1866 
•Irish Chance^ Reports, 17 yols., 1850-^^1867 
*Insh Equity Ke^^its, 13 yols., 1838—1861 
^ Irish Law Reports, li3 yols., 1838—1851 



ABBREVIilTIOlSrS. 
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L L. T. 

I. E (preceded by date) 
I. R. d L. 

I. E. Eq 
It. Circ Cas. 

Ir. Jur 

Ir L Eec Istser. 


Ii. L. Eec. (n. s ) 


Irv. 


J. Bridg. 

J P 

J Shaw, Just 

• 

Jac 

Jac & W. 
Jebb, C C. 

J ebb & B. 
Jebb & S. 
Jenk 

Jo. & Car, 


Jo. & Lat. 


Jo Ex Ir 
John 

John. & H. 
Jur 

Jui (N. s ) 
Just Inst. 


Irish Law Times, 1867 — (current) 

Irish Reports, since 1893 {eq, [1894] 1 I. R.) 

Irish Reports, Common Law, 11 vols , 1866 — 1877 
Irish Reports, Equity, 11 vols , 1866— 1S77 
Irish Circuit Cases, 1 voL, 1841 — 1843 
Irish Jurist, 18 vols., 1849 — 1866 ^ 

Law Recorder (Ireland) Ist senes, 4 vols,, 1827 — 
1831 

Law Recorder (Ii eland) New Sene#, 6 volj#, 1833 — 
1838 

Irvine’s Justiciary Repoits (Scotland), o vols,, 18,52 — 
1867 

• 

Sir John Bridgman’s Reports, Common Picas, fol., 
1 vol., 1613—1621 

Justice of tht) Peace, 1837 — (curient) 

J. Shaw’s Justiciaiy Ropoits (Scotland), 1 vol., 1848 
—1832 

Jacob’s Roports, Chancoiy, 1 vol , 1821 — 1823 
Jacob and Walker’s Reports, Chancery, 2 vols, 1819 
—1821 

Jebb’s Clown Cases Eesoived (Ireland), 1 vol , 1822 
—1840 

Jebb and Bourse’s Reports, Queen’s Bench (Iieland), 

1 vol., 1841—1812 

Jebb and Syiiios’ Repoits, Queen’s Bench (Indand), 

2 vols , 1838—1841 

Jenkins* Reports, 1 vol , 1220 — 1623 
Jones and Carey’s Eopoits, Exchequer (Ireland), 
1 vol , 1838-1839 

Jones and La Touche’s Reports, f Chancery (Ireland), 

3 vols.. 1844—1846 

T Jones’ Repoits, Exchequer (Iieland), 2 vols., 1834 
—1838 

Johnson’s Reports, Chancery, 1 vol , 1838 — 1860 
Johnson and llemming’s Repoits, Chaucoiy, 2 vols , 
1860—1862 

Jurist Rejiorts, 18 vols , 1837 — 1834 

Juiist Reports, New Senes, 12 vols , 1853 —1867 

Justinian’s Institutes 


K & a 

K. & J. 

K B. (preceded by date) 

Karnes, Diet. Dec 

Eames, Rem. Dec 

Karnes, Sel. Deo. 

Kay 

Keb. 

Keen 

Keil. 

Kel 

Kel W. . 1 .. 

Keny 


Keane and Crant’s Registration Cases, 1 vol , 1854 — 
1862 

Kay and Johnson’s Reports, Chancoiy, 4 vol6 , 
1853—1358 

Law Reports, Kjjig’s Bench Division, since 1906 
(6^,[1901]2K B) • 

Karnes, Dictionary ot Decisions, Court of Session 
(Scotland), fol , 2 voh , 1340—1741 
Karnes, Eemaikable Incisions, Couit of ^ Session 
(Scotland), 2 vols , 1716 — 1732 
Karnes, Select Decisions, Couit of Session (Scotland), 
1 voL, 1752—1768 

Kay’s Repoits, Chancery, 1 vol , 1853—1854 
Keble’s Reports, fol., 3 vol^ , 1661 — 1677 
Keen’s Re^rts, Rolls Court, 2 vols , 1836 — 1838 
Keilwey's Repoi ts, King’s Bench, fol., 1 vol , 1327 — 
1578 , 

Sii John Kelyng’s Reports, Ciown Cases, fol , 1 vol., 
1662—1707 

W. Kelynge’s E^orts, fol , 1 vol., Chancery, 1730— 
1732, Kmg’sJBench, fol, 1731—1734 
Kenyon’s Notes of Cases, Bang’s Bench, 2 vols., 
1733-^1769 * 
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ABBRBSVlkTIOKS, 


Keny. (cn.) Chancery Gases m Vol. II. of Kenyon’s Notes of 

Oases, 1763—1754 

Kilkerran Kilkerran’s Decisions, Court of Session (Scotland), 

fol., 1 vol., 1738—1762 

Knapp Knapp’s Beporte, Privy Council, 3 vols., 1829 — 1836 

Khk & Oinb. Knapp and Omblor’s Election Cases, 1 vol., 1834— 

1835 

LA. Lord Advocate 

L. & G. ieinp Plunk. . Lloyd and Goold’s Beports temp Plunkett, Chancery 

(ll eland), 1 vol , 1834—1839 

L. & G. temp Sued. .. Lloyd and Goold’s Bepbits temp Sugden, Chancery 

(Ireland), 1 vol., 1835 

L. & Welsh. . ' Lloyd and Welsby’s Commercial and Meicantile 

Oases, 1 vol., 1829 — 1830 

L. G. B. . . Local (3nvernment Beports, 1902 — (current) 

L. J. Law Journal, 1866 — (current) 

L J. (adm) T^w Journal, Admiralty, 1865 — 1875 

L. J (boy.) Law Journal, Bankruptcy, 1832 — 1880 - 

L J (err ) . Law Journal, Chanceiy, 1822 — (current) 

L J (0, r.) Law Journal, Common Pleas, 1822 — 1875 

L. J (ECCL.) . . Law Journal, Ecclesiastical Cases, 1866 — 1875 

L. J. (EX ) Law Journal, Exchequei, 1830 — 1875 

L J, (EX. EQ.) Law Journal, Exchequer m Equity, 1835 — 1841 

L. J. (k. B 01 Q B ) Law Journal, King’s Bench or Queen’s Bench, 
. 1822 — (cunent) 

L J. (m 0 .) ,, , Law Journal, Magistrates* Cases, 1826— 1896 

L. J. N. 0. . . . Law Journal, Notes of Cases, 1866 — 1892 (from 1893, 

see Law Journal). 

• L. J. (o. 8.) , Law Journal, Old Senes, 10 vols., 1823 — 1831 

L, J (p.) , Law Journal, Probate, Divorce and Admiralty, 1876 

— (current) 

L. J. (p. & M.) . . Law Journal, Piobate and Matnmonial Cases, 1858 — 

1859, 1866—1876 

L J. fp. 0 ) Law Journal, Privy Council, 1865 — (cun’ent) 

L J (r M & iS ) , Law Journal, Probate, Matnmonial and Admiralty, 

1860—1865 

Ij. M & P. Lowndes', Maxwell, and Pollock’s Beports, Boil 

Couil; and Practice, 2 vols,, 1850 — 1851 
L B. I jaw Beports 

L. B A & E Jjaw Beports, Admiralty and Ecclesiastical Cases, 

4 vols, 1865—1875 

L.tE. C C. B. Law Beports, Crown Cases Beserved, 2 vols , 1865 — 

. 1875 

L. E. C. P. . Law Beports, Common Pleas, 10 vols., 1866 — 1875 

L. B. Eq. I 4 $.w Beports, Eqmty Cases, 20 vols., 1866 — 1875 

L. E Exob. , Law Beports, Exchequer, 10 vols , 1865 — 1875 

L. B. H. L Law Beports, English and Irish Appeals and Peerage 

Claims, House of Lords, 7 vols,, 1866 — 1876 
L. B*In4. Ap^ . Law Beports, Indian Appeals, Privy Council, 1873— 

(current) 

Ij. B Ind. App. Supp. Law Beports, Indian Appeals, Pnvy Council, 
Vol. SuTOlementary Volume, 1872 — 1873 

L. B. Ir. , , , . * Law Beports (Ti eland), Chancery and Common Law, 

32 vols., 1877—1893 

L. B P. C, . . Law Beports, Pnvy Council, 6 vols., 1865 — 1875 

L. B. P. & D. . . Law Beports, Probate and Divorce, 3 vols., 1865— 

• 1875 t 

L. B. Q B . . . Law Beports, Queen’s Bench, 10 vols , 1865 — 1875 

L. E. Sc & Div. . . Law Beports, Scotch and Divoice Appeals, House 

of Lords, 2 vols., 1866—1875 ' 

L. T. .. *Lbw Timds Beports, 1869 — (cuirent) i 

L. T. Jo. . . , . Law Times Newspaper, 1843 — (current) 

• L. T. (o. s') Law Times Beports, Qld SeneSi 34 vole., 1843—1800 
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Lane 

Lat 

Laws Reg. Cas. 
Ld Raym. 

Leach 

Lee 

Lee temp. Hard. 
Le & Ca. 

Loon. 

Lev 

I.ew. 0. C. 

Ijey 

Lih Asa. 

Lilly 

Litt 

LofFt 

Long & T. 

Lud E G 
Lumley, P. L. 0. 
Lush 
Lilt 

Lut Reg. Cas. . 
Lynd. 


Lane’s Reports, Exchequer, foL, 1 vol , 1605-*-! 611 
Latdi’s Reports, King’s IBench, fol . 1 vol , 1625—1628 
Lawson’s Registration Cases, 1885 — (current) 

Lord Raymond’s Reports, King’s Bench and Commoi) 
Pleas, 3 vole, 1694—1732 

Leach’s Grown Gases, 2 vols , 1730 — 1814 • 

Sir O' Lee’s Ecclesiastical Judgments, 2 vols , 1752 — 
1758 . . 

T. Lee’s Gases femp. Hardwicke, King’s Beifch, 1 voL, 
1733—1738 

Leigh and Cave’s Giown Gases Reseived, 1 vol , 1861 
—1865 

Leonaid’s Reports, King’s Bench, Common Pleas 
and Exchequer, fol., 4 1552 — 1615 

Levine's Reports, King’s Bench and Common Pleas, 
fol., 3 vols , 1660—1696 

Lewm’s Crown Cases on the Nortlioin Ciiouit, 
2 vols . 1822—1838 • 

Ley’s Reports, King’s Bench, fol , 1 vol., 1608 — 1629 
Liber Assisarum, Year Books, 1 — 51 Edw III 
Lilly’s Reports and Pleadings of Oases in AsBize, fol., 
1 vol, 

Littleton’s Reports, Common Pleas, fol., I vol , 1627 
—1631 

Lofft’s Reports, Kmg’s Bench, fol , 1 vol , 1772 — 1774 
Longfield and Townsend’s Reports, Exchequer (lie> 
land). 1 voL, 1841—1842 
Luders’ Election Cases, 3 vols., 178*1 — 1787 
Lumley’s Poor Law Oases, 2 vols., 1831 — 1842 
Lushmgton’s Reports, Admiralty, 1 vol , 1859 — 1862 
Sir E, Lutwyche’s Entries and Reports, Common 
Pleas, 2 vols., 1682—1704 

A. J Lutwyche’s Registration Cases, 2 vols , 1813 — 
1853 

Lynd wood, Provinciale, fol., 1 vol. 


M. & S . 

M. & W. . 

Mac. & O. 

Mac. & H. 

M‘Cle 

M‘Cle, & Yo. . 

Macfailaue 

Mad. & Rob. 

Macph. (Ct of Sess.) 

Macq. 

Macr. 

Miadd. 

Madd. & a. 

Madox 

Madox, Exoh. * . . 
Man. • • 


Maule and Selwyn’s Repoits, King’s Bench, 6 vols., 
1813—1817 

Mceson and Welsby’s Reports, Exchequer, 16 vols., 
1836—1847 

Macnaghton and Gordon’s Reports, Chancery, 3 vols 
1849—1852 

Macrae and Heitslet’s Insolvency Casos, 1 vol., 
1847—1852 

M'Oleland’s Re^rts, Exchequei, 1 vol., 1824 * 

M*Cleland and lolinge’s'Repoits, Exchequer, 1 vol, 
1824—1826 

Macfarlane’s Jury Tiials, Couitof Session (Scotland), 
3 partSf 1838 — 1839 • 

Maclean and Robinson’s* Scotch Appeals (itouse of 
Lords), 1 vol., 1839 

Macpherson, Couit of Session (Scotland), 3rd senes, 
11 vole., 1862—1873 

Maoqueen’s Scotch Appeals? House of Lords, 4 vols , 
1849—1866 ’ 

Macrory’s Patent Oases, 2 parts, 1847 — 1856 

Maddock’s Reports, Chancery, 6 vols., 1815 — 182L 

Maddock and'Geldart’s Repoits, Chancery, 1 vol., 
1819—1822 (Vol. VI. of Madd ) 

Madox’s Formulare Anglicanum • 

Madox’s History and <5jityquities of the Exchequer, 
e vols. , 

Manning and Granger’s Reports, Oommon Pleas, 
7 rols., 1840—1^5 
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Man. & By. (K. b.) 
Man. & By. (ic. c.) 
Mans. 

Mar. L. 0. 

Maich V. . .* 

Marr 

Marsh. . 

Mayu 

Meg. 

Mer. 

Milw 

Mod Bep. 

Mol. 

Mont. 

Mont. & A. 

Mont. & B. 

Mont. & Gh. 

Mont. D. & De G 

Mont. & M. 

Moo. P. a 0. 

Moo. P. C C (N. s ) 

Moo Iiid App 

Moo & P 

Moo. & S. 

Mood. & M. . • 

I 

Mood. & B 

Mood. C C 
Moo^e (k. B ) 

Mooie (c P.) 

Mor. Diet. 

Morr 

Mps. 

Mur}). & H. 

Murr, 

My. & Or. 

My.-AK.. 


. Maiming and Bylaud’s Reports, King’s Bench, 

0 vols., 1827—1880 

. Manning and Byland’s Magistrates’ Cases, 3 vole., 
1827—1880 

Mauson’s Baukiuptcy and Company Oases, 1898— 
(cm rent) 

Maritime Law Reports (Orookford), 3 vols., 1860— 
1871 

Mai ch’s Bepoits, King’s Bench and Common Pleas, 

1 vol., 16.19—1642 

Maniott’s Deciwons, Admiralty, 1 vol , 1776 — 1779 
Maishall’s Repoits, Common Pleas, 2 vols., 1818 — 
1816 

‘ Maynard’s Benoits, Exchequer Memoranda of Edw. 
I. and Year, Books of Edw. II , Year Books, Pait I., 
1273—1326 

Megone’s Compames Acts Cases, 2 vols , 1889 — 1891 
Merivale’s Reports, Chancery, 3 vols., 1816—1817 
Milward’s Ecclesiastical Reports (Ireland), 1 vol., 1819 
—1843 

Modern Bepoits, 12 vols., 1669 — 1765 

Molloy’s Reports, Chancery (Ireland), 3 vols., 1808 — 

' 1831 c 

Montagu’s Reports, Bankruptcy, 1 vol., 1829 — 1882 
Montagu and Ayi ton’s Reports, Baukiuptcy, 3 vols., 
1832—1838 

Montagu and Bligh’s Bepoits, Baukiuptcy, 1 vol,, 
1832—1833 

Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 
1838—1840 

Montagu, Deacon, and De Qex’s Reports, Bank- 
luptcy, 3 vols., 1840 — 1844 
Montagu and Macaithm’s Reports, Baukiuptcy, 
1 vol , 1826—1830 

Mooie’b Pnvy Council Cases, 16 vols., 183b — 1868 
Moore’s Piivj' Council Cases, New Senes, 9 vols., 
1862—1873 

Moore’s Indian Appeal Cases, Pnvy Council, 14 vols., 
1836—1872 

Moore and Payne’s Reports, Common Pleas, 5 vols , 
1827—1831 

Mooie and Scott’s Reports, Common Pleas, 4 vols., 
1831—1834 

Moody and Malkin’s Reports, Nisi Pnus, 1 vol , 1826 
—1830 

Moody knd Robinson’s Repoits, Nisi Pnus, 2 vols., 
1830—1844 

Moody’b Clown Cases Reserved, 2 vols., 1824—1844^ 
Sir F Mooie’s Repoits, King’s Bench, fol., 1 vol,, 

* 1485—1620 

J. B. Mooie’s Repoits, Common Pleas, 12 vols ,1817 
—1827 

Moiison’s Dictionary of Decisions, Court of Session 

• (Scotland), 43 vols , 1532—1808 
Moirell’s Reports, Bankiuptcy, 10 vols., 1884 — 1893 
Moseley’s Reports, Chancery, fol., 1 vol., 1726 — 1730 
Murphy and Hurlstone’s Reports, Exchequer, ] vol , 
1837 « 

Murray’s Reports, Jury Court (Scotland), 5 vols., 
1816—1830 

Mylne and Craig’s Repoits, Chanceify, 6 vols., 1836 
—1841' 

‘Mylne and Keex^^s Reports, Chancery, 3 vols., 1832 
—1835 t 
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Nels. . 

Nev & M. (k b.) 

Ney & M. (m. c ) 

Nbv. & P. (k. b ) 

Ner. & P. (m c ) 

New Mag Cas 

New Pi act. Oae 

New Rej). 

New Sese Cae 

Nolan 

Note* of Cases , 
Noy 

O. Bndg. 

O’M & H. 

Owen 


P. (pieceded by date) 


P. 1). 


P. Wins 
Palm. 

Paik. 

Pat. App. 

Patei . App 
Peake 

Peake, Add Cas 
Peck 

Per & J)a7. 

• • 

Per. &. Kn. 

Ph 

Phil El Cas. .. 
Phillim. 

Philhm, Eccl. Jud. 


Pig. & £.. 


Pitc. 

Plowd. , . 
PoU. 

Poph. • • 


Nelson’s Reports, Chancery, 1 toI., 1625 -1692 

Nevile and Manning’s Repoits, Eong’s Bench, ^ rols., 
1832—1836 

Neyile and Manning’s Magistiates’ Cases, 3 Tols., 
1832—1836 

Nevile and Pony’s Repoits, King’s Bench, 3 V0I9, 
1836—1838 

. Nevile and Peiry’s Magistiates’ Cases, 1 vol , 1836 — 
1837 •• 

New Magistiates Cases (Bittleston, Wise and 
Parnell), 2 vols , 1844 — 1848 

.. New Piactice Cases (Bittleston and Wise), 3 vols., 
1844—1848 • 

. New Repoits, 6 vols , 1862— •! 865 

New Sessions Magistrates’ Cases (Cdiiow, Hamei- 
ton, Allen*, etc.), 4 vols , 1841 — 1851 

Nolan’s Magistrates* Cases, 1 vol, 17^M — 1793 

Notes of Oases in the Ijcclesiashcal and Mantime 
Couits, 7 vols , 1811 — 1850 

. . Noy’s Repoits, King’s Bench, fol , 1 vol , 155S— 1649 

Sii Orlando Biidgman’s Repoits, Common Pleas, 
1 vol . 1660—1666 

. O’Malley and Haidcastle’s Election Cases, 18b9 — 
(cunent) 

.. Owen’s Repoits, King’s Bench and Common Pleas, 
tol, 1 vol., 1557 — 1614 

Law Repoits, Piobate, Divoice, and Adraiialty Divi- 
sion, since 1890 (c q , [1891] P ) 

. , Law Reports, Piobate, Divoico, and Admiralty Divi- 
sion, 15 vols , 1875 — 1890 

. Peere Williams’ Repoits, Chanceiy and King’s 
Bench, 3 vols , 1695 — 1735 

. Palmer’s Repoits, King’s Bench, fol , 1 vol , 1619 — 
1629 

,. Paikei’^ Repoits, Exchequer, fol, J vol , 1743 — 
1766 

,. Patou’s Scotch Appeals, House of Loids, 6 vols, 
1726—1822 

«. Patei son’s Scotch Appeals, House of Lords, 2 vols , 
1851— 1873 

. Peake’s Repoits, Nisi Piius, 1 vol , 1790 — 1791 
. Peake’s Additional Cases, Nisi 1 vol , 1795 — 

1812 

Peckwell’s Electio® Casey;, 2 vols , 1803 -1804 
. Peiry and Davison s Repoits, Queen’s Bomb, 4 vols., 
1838-1841 

Periy and Knapp’s Election Oases, 1 vol , 1833 
,. Phillips’ tlepoi ts, Chaucny, 2 vols , 1841 — 164£r 
.. Philipps’ Election (’’ases, 1 vol ,1780 
.. J. PhilluKLOie’s Ecclobiastical Repoits, 3 vols , 1754 — 
1821 

.. Sir E Philhmoie’s Ecclesiastical Judgments, 1 vol, 
1867—1875 • 

. Pigott and Rodwell’s Registration Cases, 1 vol , 1843 
—1845 

, Pitcairn’s CiirBiBal Trials (Scotland), 3 vols , 1488 — 
1624 

. . Plowden’s Repoits, fol , 2 vols., 1560 — 1579 
. . PoUexieu’s Reports, King’s Bench, fdl , 1 vol., 1670 

r-1682 • • 

.. PophancL’s Reports, King’ iJ Bench, fol., 1 vol., 1691 — 
1^7 
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Abbreviatioks* 


Pow. E. & D. 

Pi'ec Ch. . . 

Price 

Q. B 

Q. B. (pieceded by date) 
a B. D. . 


R. “ 

r! (Ot of Sess.) . 

R. P. 0 
R R 
R S,0 
Hast 
Rayn 

Real Plop Cas. 
Rep. Ch 
Eick & M . 

Rick. & S. 

Ridg. temp 11. 

Ridg L & 8. . 

Ridg Pail Rep. 

Bob Eccl 
Rob, L &W. , 

Robert, App, 

Robin. App, 

Roll Abr. 

Roll. Rep 
Rom. 

Rose 

Ross, L. C. 

Rowe 

Rul. Oas. 

Russ*. « 

Russ. & M. 

Russ* & Ry. 

By. & Can. Cas. 

Ry. & Can. Tr Cas, 

By. & M. 


S. 0. 

S. C. (preoedeil by date) 

8.-a 

Saint 


Power, Rodwell, and Dew’s Election Cases, 2 vols., 
1848— 1856 

Piecedentsm Chancery, fol., 1 vol., 1689 — 1722 
Price’s Reports, Exch^uer, 13 vols., 1814 — 1824 

Queen’s Bench Repoits (Adolphus and EU&s, New 
Senes), 18 vols., 1841 — 1852 
Law Reports, Queen’s Bench Division, 1891 — 1901 
(ey, [1891] 1 Q. B.) 

Law Reports, Queen’s Bench Division, 25 vols., 
1876—1890 

The Repoits, 16 vols., 1893— 189b 
Rettie, Court of Session Cases (Scotland), 4 th senes, 
25 vols., 1873—1898 

Reports of Patent Cases, 1884 — (current) 

Revised Repoits 

Rules of the Supieme Couit 

RastelPs Entnes 

RaynePs Tithe Cases, 3 vols , 1575 — 1 782 
Real Property Cases, 2 vols , 1843 —1847 
Reports in Chancery, fol., 3 vols , 1616 — 1710 
Rickards and Michael’s Locus Standi Reports, 1 vol. 
1886—1889 

Rickards and Saunders’ Locus Standi Repoits, 1 voL, 
1890—1894 

Ridgeway’s Reports, temp Hardwicke, 1 vol., King’s 
Bench, 1733—1736, Chancery, 1744—1746 
Ridgeway, Lapp, and Schoales' Reports (Ireland), 
1 vol,, 1793—1796 

Ridgeway’s Parliamentary Repoits (Iielaiid), 3 vols., 
1784—1796 

Robertson’s Ecclesiastical Repoits, 2 vols , 1844 — 1853 
Roberts, Leemiiig, and Wallis’ New County Court 
Cases, 1 vol., 1849 — 1851 

Bobeitson’s Scotch Appeals, House of Loids, 1 vol., 
1709—1727 

Robinson’s Scotch Appeals, House of Loids, 2 vols., 
1840—1841 

Rolle’s Abridgment of the Common Law, fol , 2 vols, 
RoUe’s Reports, King’s Bench, .fol , 2 vols , 1 614 — 1625 
Romilly’s Notes of Cases m Equity, 1 part, 1772 — 
1787 

Rose’s Reports, Bankruptcy, 2 vols , 1810 — 1816 
Ross’s Leading Cases m Commercial Law (England 
, and Scotland), 3 vols 

Rowe’s Reports (England and Ireland), 1 vol., 1798— 
1823 

CampbeU’s Rulipg Cases, 25 vols. 

Bussell’s Repoits, Chanceiy, 5 vols., 1824 — 1829 
Bussell andMylne’s Reports, Chancery, 2 vols., 1829 
—1833 

Russell and Ryan’s Crown Cases Reseived, 1 voL, 
1800—1823 

Railway and Canal Oases, 7 vols , 1835 — 1864 
Railway and Canal Tiaffic Oases, 1855 — (current) 
Ryan and Moody’s Reports, Nisi Pnus, 1 vol., 1823 

—1826 t 

Same Case 

Court of Session Cases (Scotland), since 1906 (e.y.. 

• riM6]S.a) 

^olicitor^OeneraL 

Saint’sDigest of Regi^tiation Cases, 1843 — 1906, 1 vol. 
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SclIA* • • • • 

San. & Sc. 

Saund. 

Saund. & A. 

Saund A B. 

Saund. & 0. . . 

Saund. AM. 

Sav 

Say. 

Sc Jui ■ 

So. L. K . . . 
Sch- & Ijef 

Sc. B. B 
Scott 

Scott (n. r.) 

Sea A SizL 

Se] Cas Ch. 

SesB. Caa (kb) 

Sh A Mad. 

Sh. (Ot. of Seas.) 

Sh Dig .. 

Sh Just. 

Sh* Sc App. 

Sh. Teind Ut. 

Shep. Touch, 
Show 

Show. Pari, Caa. 

Sid 

Sim. 

Sim (N. s.) 

Sim. A St. 

Skin. 

Sm. A Bat. 

Sm. A G. 

Smith, K B. I . 

Smith, L. 0« 
Smith, Beg, Cas. 


.. Salkeld’s Reports, Bong's Bench, 3 Yols. 16S9 — 111 % 

« . Sausse and Scully's Reports, Bolls Court (Ireland), 

1 voL, 1837—1840 

. . Saunders's Reports, Bing's Bench, 2 vols , 1666 — 1672 

. . Saunders and Austin's Locus Standi Reports, 2 vols., 
1695—1904 

. . Saundeis and Bidder's Locus Standi Reports, 1905— 
(current) 

. . Saunders and Cole’s Reports, Bail Qourt, 2nol8., 1846 
—1848 

. . Saunders and Maci ae's County Com ts and Inaolvency 
Cases (County Courts Cases and Appeals, Vols. II. 
and III.), 2 vols , 1852—1858 

, , Savile’s Reports, Common fleas, fol., 1 vol., 1680 — 
1591 

Sayer’s Reports, Ring’s Bench, fol., 1 vol., 1751 — 
1756 

.. Scottish Juiist, 46 vols., 1829 — 1873 

, Scottish Law Reporter, 1%65— (curient) 

. Schoales and Lefroy's Reports, Chancery (Ireland), 

2 vols , 1802—1806 

Scots Revised Reports 

. Scott's Reports, Common pleas, 8 vols., 1834 — 1840 

. . Scott’a New R^orts, Common Pleas, 8 vols , 1840 — 
1845 

. Searle and Smith's Reports, Probate and Divorce, 
1 vol., 1859—1860 

. Select Cases m Chancery, fol, 1 vol, 1685 — 1698 
(Pt. III. of Cas. m Ch.) 

, Sessions Settlement Oases, Ring’s Bench, 2 vols., 
1710—1747 

. . Shaw and Maclean's Scotch Appeals, House of Lords, 
3vols., 1835— 1838 

Shaw, Court of Session Cases (Scotland), Ist series, 
16 vols., 1821—1838 

P. Shaw’s Digest of Decisions (Scotland), ed by Bell 
and Lamond, 3 vols , 1726 — 1868 

P. Shaw's Justiciary Decisions (Scotland), 1 vol., 
1819—1831 

P. Shaw's Scotch Appeals, House of Lords, 2 vols., 

^ 1821—1824 

. P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 
1821—1831 

. Sheppard’s Touchstone of Oominon Assurances 

Showei’s Reports, King’s Bench; 2 vols , 1678—1696 

. Shower's Cases in Parliament, fol , 1 vol , 1694— 
1699 

. Siderfin’s Reports, King's Bench, Common Pleat 
and Exchequer, foL, 2 vols , 1657 — 1670 

. Simons’ Reports, Ohancpry, 17 vols., 1826~J852 

. Simons’ Reports, Chancery, New Senes, 2 vols., 
1850—1852 

. Simons and Stuait’s Reports, Chaiiceiy, 2 vols., 1822 
—1826 

.. Skinner’s Repoits, Kmg*8 Bench, fol., 1 vol., 1681 — 
1697 

. . Smith and Batty’s Reports, King's Bench (Ireland), 
1 vol., 1824-^1825 

. . Smale and Ginard’s Reports, Chancery, 3 vols , 1852 
—1858 

.« J. P» Smith’s Reports, King’s Bench, *3 vols., 1603— 
;806 

. . Smith’s Leading Cases, 2 vols. 

0* L^ Sidith's Registration Qases, 1895— (current) 
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Abbreviations. 


Smythe . 

Sol. Jo. . 

Spence . 

Spinks 
Slbir Eep. 

Stark « . i 

Stat R <S?0 Eev-. 
State Tr. 

State Ti (n s.) 
Story • 

Stia 

Stu M & P. 

Sty. 

Sw. 

Sw. & Tr 

Swan 

Swm 

Syine 


Smytlie’s Eeports, Common Pleas (Ireland), 1 vol, 
1839—1840 

Sobcitors* Journal, 1856 — (current) 

Spence’s Equitable Jurisdiction of the Court of 
Chancery 

Spinks’ Prize Court Cases, 2 parts, 1854 — 1856 
Steir’s Decisions, Court of Session (Scotland), fol , 
2 vols., 1661—1681 

Starkie’s Beports, Nisi Prius, 3 vols., 1814 — 182.3 
Statutory Rules and Orders Revised 
State Trials, 34 vols., 1163 — 1820 
State Trials, New Senes, 8 vols , 1820 — 1858 
Stoiy’s Commentaries on Eciuity'Juiispiudence 
Stiange’s Reports, 2 vols , 1716 — 1747 
Stuart, Milne, and Peddie’s Reports (Scotland), 
2 vols ,.185-1—1853 

Style’s Repoits, King’s Bench, fol., 1 vol , 1646 — 1655 
Swaboj’s Repoits, Admiralty, 1 vol , 1855 -*1859 
Swabey andTriatiam’s Repoits, Probate and Divoice, 
4 vols , 1858 — 1865 

Swanston’s Reports, Chancery, 3 vols , 1818 — 1821 
Swinton^sJusticiaiy Repoits (Scotland), 2 vols , 1835 
—1841 

Syine’s Justiciary Reports (Scotland), 1 vol , 1826 — 
1829 


T. &M. .. 
T. Jo. . • 


T. L R. 

T Raym. 

Taml 

Taunt 

Tax Cas 
Term Rep. 

Toth 

Tnst 

Tudor, L. C. Merc. Law 

Ttidor, L C. Real Prop 
Turn. & R. 

r 

Tyr 

Tyr. & Gr. 


Vaugh. * . . 
Vent. . , 
Vein. 

Vern. & Scr. 
Ves. 

Ves, & B. 

Ves. Sen. 
Vin. Abr. 
Viu. Supp. 


Temple and Mew’s Ciiminal Appeal Cases, 1 vol., 
1848—1851 

Sir T Jones’s Repoits, King’s Bench and Common 
Pleas, fol , 1 vol , 1669—1681 
The Times Law Repoi ts, 1 884 — (current) 

Sir T Raymond’s Reports, KingV Bench, fol , 1 vol , 
1060—1683 

Tamlyn’s Repoits, Rolls Couit, 1 vol., 1829 — 1830 
Taunton’s Reports, Common Pleas, 8 vols , 1807— 
1819 

Tax Cases, 1875 — (cmrent) 

Term Reports (Dumford and East), fol., 8 vols., 1785 
—1800 

TothiU’s Tiansactions m Chancery, 1 vol , 1659 — 1646 
Tiistram’s Coubistory Judgments, 1 vol, 1873 — 1892 
Tudoi’s Leading Cases on Mercantile and Maritime 
Law 

Tudor’s Leading Cases on Real Property 
Turner and Russell’s Reports, Chancery, 1 vol., 1822 
— 182.5 

Tyr\»hitt’8 Repoits, Exchequer, 5 vols , 1S30 — 1835 
Tyrwhitt and Oi an gel’s Repoits, Bxchequei, 1 vol., 
1835—1836 

« 

Vaughan’s Repoits, Common Pleas, fol., 1 vol , 1666 
—1673 

Ventiis’ Repoits (Vol. I, King’s Bench, Vol IL, 
Common Pleas), fol., 2 vols , 1668 — 1691 
Vernon’s Reports, Chancery, 2 vols , 1680 — 1719 
Vernon and Scriven’s Reports, King’s Bench (lie- 
land), 1 vol., 1786—1788 

Vesey JunJs Repoits, Chancery, 19 vols , 1789 — 1817 
Vesey and lleames’s Repoits, Chancery, 3 vols,, 1812 
—1811 

Vesey Sen.’s Reports, 2 vols., 1747 — 1766 
, Vinei’s Abridgment of Law and Equity,, fol., 22 vols. 
^Supplement to Vinei's Abridgment of Law and 
Eouitv. 6 vnls.* 



Abbreviations. 


W. Jo. . . 

W. N (preceded by date) 

W. B 
Wallis 

Web. Pat. Cas. 

Welsh, Reg Oas. 

Went. Off Ex. 

West 

West temp Hard. 

West. Tithe Cas 
White 

White & Tiul L, 0 
Wight . 

Will. Woll & Dav 

Will Woll. & H 

Willed 

Wilm 

Wils 

Wils &S. 

WiIh (oh) 

WiIh (ex.) 

Win 

Wm B1 

Wm Bob. 

Wins Saund. 

Wolf & B. 

Wolf &D. 

Woll. 

Wood 

Y, & 0. Ch Cas 
Y. & C (EX.) 

Y. & J. 

Y B 

Yelv 
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Sir W. Jones’s Reports, King's Bench and Common 
Pleas, fol , 1 vol., 1620 — 1640 
Law Bepoits, Weekly Notes, 1866— (current {eg, 
[1866] W. N ) 

Weekly Repoiter, 54 vole , 1852 — 1906 
Wallis’s Repoita, Chancery (Iieland), 1 vol , 1766 — 
1791 

Webstei’s Patent Cases, 2 vols , 1602 — 1855 
Welsh’s Registry Cases (Ireland), Itvol., l^iJ2 — 1840 
Went\voith’s Oflice and Duty of Esfecutois 
West’s Bepoits, House of Lords, 1 vol , 18.19 — 1841 
West’s Bepoits ternp Haidwicko, Chancery, 1 vol., 
1736—1740 

Western’s London Tithe Cases, 1 vol , 1592— 1822 
White’s Justiciary Bepoits (Scotland), 3 vols , 1SH(> 
—1893 • 

White and Tudor’s Leading Cases in R(iuity, 2 vols 
Wightwick’s Reports, Exch^equer, 1 vol, 1810 — 1811 
Willmoie, Wollaston, ancf Davison’s Ropoits, Queen’s 
Bench and Bail Court, 1 vol , 1837 
Willmore, Wollaston, and Hodges’ Reports, Queen’s 
Bench and Bail Couit, 2 vols , 183S — 1839 
Willes’ Rej)Oit8, Common Pleas, 1 vol , 1737 — 1758 
Wilmot’s Notes of Opinions and Judgments, 1 vol , 
1757—1770 

O. Wilson’s Reports, King’s Bench and Common 
Pleas, fol , 3 vols , 1712—1774 
Wilson and Shaw’s Scotch A])pftal8, House of TjohIh, 
7 vols , 1825 — 1835 

J Wilson’s Repoits, Chancery, 2 vols , 1818 — 1819 
J Wilson’s Reports, Exchequer in Iniquity, 1 pait, 
1817 

Winch’s Reports, Common Pleas, fol , 1 vol , 1621 — 
1626 

William Blackstone’s Reports, King’s Bench and 
Common Pleas, fol , 2 vols , 1746 —1779 
William Robinson’s Repoits, Admiialty, 3 vols , 1838 
—1850 

Williams* Notes to Saunders’ Rejjorts, 2 vols 
Wolferstan and Biistowe’s Election Cases, 1 vol., 
1859—1864 

Wolferstan and Dew’s Election Cases, I vol , 1857 — 
1858 

Wollaston’s Reports, Bail Court and Practice, 1 vol., 
1840—1841 

Wood’s Tifcho Caseg, Exchequer, 4 vols , 1650— 179^P 

Younge and Collyei’s Repoits, Chanceiy Cases, 
2 v<3s , 1841 — 1843 

Younge asid Collyei’s Repoits, Exchequer in ^Equity, 
4 vols , 1834 — 1842 

Younge and Joivis’ Reports, Exchequei, 3 vols , 
1826—1830 
Year Books 

Yelverton’s Repoits, King*8 Bench, fol., 1 vol., 1602 
—1613 

Youiige’s Reports, Exchequer in Equity, 1 vol., 1^0 
—1832 


You 
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Part I. — Poop Rate : Liability to the Rate. 

Sect, l.-rin General. ' 

9 

,1. The poor rate is leviable taxation of ever^; pcurBon and General 

vicar, and of every occupier of jiands, honseS, tithes impropriate, 

• 
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Bitdt. 1. p]*oprialiions of tithes (a), coal mines (6), mines of every other 
b OeneraL kind(c), woodlands (rf), and sporting rights (s). In certain cases 
the owner of property is rated in place of the occupier {J ) ; and, in 
a few instances, owners as such are rateable (g). 

i> * Sect. 2 . — Rateable Occupation. 

PoBfesuon % Eateable occupation is the chief ground of liability to the 
or use 01 pom: rate* It is not defined by statute, nor has it been exhaustively 

Spi$k*o£ by judicial decision. Legal possession is one of the elements 

bemg which go to make up rateable occupation (A), and possession con- 

beneficial. notes physical control (i). There need not be actual physical 

occupation if there is legal possession coupled with an intention 
to occupy (A). The possession must not be merely intermittent (Z), 
but it need not be permanent {m) , and, as long as there is an 
intention to occupy, or to return to occupation, 'there may be 

(a) As to tithe and tithe rentcharge, see p 45, fout* 

(b) Poor Rehef Act, 1601 (43 Ehz , c 2), s 1, as amended by the Poor 
Rate Exemption Act, 1840 (3 & 4 Vict. c 89). s. 1 (an annual Act which 
has been continued annually to the present day), and the Rating Act, 
1874 (37 & 38 Viot. c. 64), s. 14 The Poor Relief Act, 1601 (43 Ehz c 2), 
taxed “every inhabitant, paison. vicar and other”; the Poor Rate Exemp- 
tion Act, 1840 (3 & 4 Yict c 89), put an end to the rating of an “ in- 
habitant,” as such, upon his property or upon the profits of stock-m- 
trade; but it continued the liabihty of the parson, vicar, and other persons 
named in the text. 

(c) Ratine Aot, 1874 (37 & 38 Yict. c 64), ss. 3 (3), 7 Lessors of dues 
payable in Kind had been held rateable before the passing of that Act 
{Bowls V Qells (1776), 2 Cowp, 461 ; B v St Aqnes {InJinhitanis) (1789), 
3 Term Rep. 480 ; B, v. Baptist Mill Co, (J813), 1 M. & S. 612 ; B r 8t 
Austell (Inhahitamts) (1822), 6 B & AM 693), which does not, therefore, 
apply to mines m respect of which tjte dues are wholly reserved in kind 
(Rating Aot, 1874 (37 & 38 Yict 64), s 13) As to mines and 
mining rights generally, see title Mines, Minerals, and Quarries, 
Yol. aX., pp. 497 et seq, , as to the assessment of mmes, see pp. 42, 
43, post. 

\d) That is, land used for a plantation or a wood or for the growth 
of saleable underwoods, and not subject to any right of common (Rating 
Act, 1874 (37 & 38 Yict o. 54), s. 3 (1) ). 

(c) That is, rights of fowling, shooting, taking and killing game or 
rabbits, and of fishing, when severed from’ the occupation of land {ihid , 
B. 3 (2) ; Bogers v 8t Germans Union (1876), 40 J. P. 807 , KenneJe v. 
Gmlsfield Overseers (1879), 6 C P, D. 41). The value of such rights, when 
not 60 severed, forms part of the value of the land in respect of wlucli the 
occupier is rated. As to nghts in respect of fishing and game, eee titles 
PI8II3ERIE8, Yol. XIV , pp. 669 et^eq , Game, Vol XV , pp. 207 et seq 

(/) The enaotments under which they are rated are referred to at pp, 19 
0t seq.f post. 

(?) See pp. 17 et seq., post. 

(A) B. V. 8t. Fanoras Assessment Committee (1877), 2 Q. B. D. 581 ; see 
B» V. Woison (1804), 5 East, 480 

(t) MUward v Coffin (1779), 2 Wm. B1 1330 ; Biistol Governors of the 
Poor V. Wait (1834), 1 Ad. & El 264 , compare Pollock and Wright, 
Possession in the Common Law, pp. 15, 16, 20. 

(k) B. V. Melladew, [190V] 1 X B 192, C. A., following Staunton v. 
PoipbB (1867), 16 W. R. 362; Borwich v. Southwark Corporation, [1909] 

(Z) dory V. Brjfiow (1877), 2 App. Cas. 262, 276, 

(ftt) Thus, the^use of temporary stiuctures for the accommodation of 
.lisorkmen during the construotioi of a railway may constitute rateable 
{XwMt Brothers, 2m. vs Worksop Union (1904), 1 Konstam’a 
Ratmg 181 ; J. Pe 530). ^ 
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rateable occupation in an interval daring which there is no user (n), s. 

or no profitable user(o), of the hereditament. At the same time» Rateable 
legal possession of a permanent natare with an intention to occupy Ocoupatioh. 
is not necessarily sufficient to constitute rateable occupation, for 
there may be possession or bare occupation without the possibility 
of profit or advantage ; in order to constitute rateable occupation 
there must be a use and enjoyment which is, or is capablq^of being, 
beneficial (p), • • 

Occupation, in order to be rateable, must be exclusive((/) , therefore, excIusitc 
if more persons than one have rights in a hereditament, that person occupation. ^ 
who has the right of regulation and control over the other ‘persons 
enjoying subordinate rights is the rateable occupier^r). 

3. Rateability does not depend upon title (s'), and a mere tres- Title not 
passer may bp rateable (f) ; but evidence of title may be material, 
as where it is j^oubtful which of two persods is the rateable 
occupier (li), or whether there is any person who can be so 
described (v). 

Persons in possession at will may be rateable occu])iors, such as Tenants at 
the occupants of almshouses (u), or of il3oms in a royal palace (fc), 
or companies which are allowed at will a certain use of land for 
commercial purposes (r). 

(«) Bootle (Jieifirerb v Ltveriml WareMusxng Co (1901). Of) J. P 740; 

V, Melladm, [1907] 1 K. B. 192, C. A. ; Borwtck v, Southwark Coipora- 
hon, [1900] 1 K. B. 78 ; Boheria v Ayleabuty Overseeia (1863), 1 K & B, 

423 ; Wilhama v. Wedneahury Overseers (1890) 1 Ryde’s Rating Appeals^ 

327 ; and on this point see, further, p 6, post 

(o) Southend-on-Sea Corporation v. White (1900), 65 J. P 7 , Cage v. 

Wren (1902), 67 J P 32, and on this point sec, further, p 6, post 

(p) E V. 8t Luke's Hospital (1760), 2 Burr 1053 ; Smith v New Forest 
Union Assessment Committee (1S89), 61 L T 870, C A. ; Bare v Putney 
Overseers (1881), 7 Q B D 223, C. A , Liverpool, Corporation v Clwrley 
Assessment Committee cmd Wiihnell Overseers, [1912 1 1KB 270, C A. 

(q) Cory v Brutow (1877), 2 App Cas 262, 276 

(r) Holywell Union and Halkyn Parish v Ilalh/n Dunnage Co., [1895] 

A C. 117, 134 NumeroliB cases have been decided upon the question 
who is the person rateable in the circumstances stated in the text, supra; 
see pp. 12 — 17, post 

(s) Bute (Lora) v. Orindall (1786), 1 Term Rep. 338 . B v Leith (1852), 

1 £. & B 121, 131 ; Gory v Bnstow (1877), 2 App Cas 262, 273 , Kittow 
V Liskeard Union (1874), L R. 10 Q B 7 ; Holywell Union and Halkyn 
Parish y Halkyn Drainage Co,, supra, at pp. 121, 127 For cases where 
the existence of ’title affords some evidence of rateable occupation, see the 
authorities cited on p. 8, post, with regard to canals, Ijowmg paths, siiuces 
and haibours 

(t) Forrest v. Greenwich Overseers (1858), 8 E. & B 890, 897. 

(u) Holywell Union cmd Halkyn Parish v. Halkyn Biainage Co , supra ; 
at p. 134; and lor further cases upon this question, see pp. 12 — 17, post 

(u) New ShorehamHaihour Commissioners Y Lancing (lS10),li R. 6Q B. 

489 ; Swemsea Harbour Trustees v. Swansea Umon Assessment Committee 
(1907), 1 Konstam’s Rating Appeals, 250; 71 J P. 497, H L ; Doncaster 
Union Assessment Committee v. Jlf anc^68^er, Sj^efield and Lincolnshire Bail 
Co, (1894), 71 L. T. 686, H L , Margate Corporation v.Pettman (1912), 106 
L. T. 102. 

(a) B. V. Mun^y (1801), 1 East, 584 ; B. v. Green (1829), 9 B. 203. 

(h) B* V. Ponsordyy (Lady Emily) (1842), 3 Q. B. 14; cee title Constitu- 
. TiONAt Law, Yol. Vll., p. 121 ; compare ibid., p. 206 ; and see p 15, post. 

(c) E.g,, a water company (B. Y.^Olklsea Water Worksfio* (1833), 6*B. 
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8XOV.2. 4 , Ownership, if accompanied by possession and enjoyment, 

Rateable which is, or is capable of being, beneficial, constitutes rateable 
Occupation, occupation (d) ; but bare ownership does notfe), even though 
Ownership, possession goes with it, if there is no such enjoyment by the 

i coupled with owner (/). An intention on the owner’s part to occupy is for this 
i purpose equivalent to enjoyment (g). 

enjoyment. ^ Th^e are certain classes of hereditaments the normal use 
Premises of which requires them to be kept empty, or left unentered for a 
ij^tSpty example, grass land (fe), houses kept to be let furnished (i), 

or unentered, seaside lodging-hoiises (t), seaside shops (1), warehouses kept for 
the business of Jetting floor space (m), exhibition buildings (w), part 
of a works kept as a stand-by (o), lands forming the catchment 
area for a waterworks undertaking (p). Such hereditaments are 


6 Ad ISC (see p R. v. East London Waterworks Co (1852), 

18 Q. B. 706) ; a gas company {B v. Stevens amd Anderson (1865), 12 L. T 
4P1 (see p. 7, post) ) ; a telegraph company (ElectHc Telegraph Co. v 
Salford Overseers (1856), 11 Exch 181, compare Mitchell Brothers, Lid v 
Worksop Union U904), 1 Konstam’s Eating Appeals, 181 (see note (w),p 4, 
ante) ). On the other hand, has sometunes been held that persons who 
had a right to use land by means of erections which might be moved at 
the option of the licensor were prevented by that possibihty from being 
rateable occupiers; see Smith v. Lambeth Assessment Committee (1882), 
10 Q B. D. 327, C A ; Paris and New York Telegraph Co. v. Penzance 
Union (1884), 12 Q. B B 552 

(d) Staunton v. Powell (1867), 16 W. K. 362 , Wvnstanley v. North Man- 
chester Overseers, [1908] 1 K. B 836, C A. ; alhriiied, [1910] A C 7 ; 
Liverpool Corporation v. Chorley Union Assessment Committee and Withnell 
Overseers, [1912] 1 K. B. 270, 0. A. 

(e) B. V. St. Luke's Uospiial (1760), 2 Burr 1063 ; Smith v. Now Forest 
Union Assessment Committee (1889), 61 L T. 870, 0. A. 

if) Thus, empty dwelling-houses are not rated (B. v. St. Pancras Assess- 
ment Committee (1877), 2 Q, B, D 581 ; Sligo Corporation v. Wynne (1873), 

7 L R. C. L 466 , Liverpool Corporation y Chorley Union Assessment Com- 
mittee and WithneU Overseers, svfra), nor vacant buildmg plots (Smith v 
New Forest Union Assessment Committee, supra) , and m Ireland, where 
the tenants had been evicted, the owner was held not to be rateable 
for farmhouses and farm buildings (New Boss Ilnion Guardians v By}ne 
(1892), 30 L. R Ir 160), or for a corn mill (Middleton Union Guardians 
V. M'Donnell, [1896] 2 I. R. 228). 

to) Staunton y Powell, supra, Borwick v. Southwark Corporation, [1909J 
1 K, B. 78. 


(A) B. y. Heaton (1866), •20 J. P. 37 ; Mogg v. Yatton Overseas (1880), 
6 Q B. D 10 ; Pembroke v. Wye Overseas (1883), 47 J. P. 369 ; compare 
B. y. Buckinghamshire Justices (1834), 3 Nev & M (K. B.),68. * 

(i) Sta/unton v. Powell, swpra, as reported 1 1. R. C. L. 182, Ex. Ch. In 
this case and Gage w. Wren (1902), 67 J.P 32, Southend-on-Sea Corpora- 
tion V. White (1900), 66 J. P 7 (see notes (k), (1), infra), the premises 
were not empty, as there were chattels m all of them , but it appears 
from B. y, MeUadew, [1907] 1 K. B 192, C A. , Borwick v Southwark 
Cgrporgiwn, su/pia, that the presence of chattels is not essential, if there 
is an intentidn to occupy 
(h) Gage v. Wren, supra. 

(1) Southend-on-Sea Corporation y. White, supra 
(W) SopUe Overseers y. Liverpool Warehousing Co. (1901), 66 J. P. 740; 
B. y. MeUadew, supra. ' 

Ltd. v. Hammersmith Borough 

v. I^Mwafk Corpor(itHon, 98 upfft, 

^ Unwn Assessment Committee and 
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the subject of rateable occupation, even during their periods of Shot. 3. 
emptiness (jf). Rateable 

6. The mere enjoyment of an easement over land does not itself 
constitute rateable occupation (r) ; but a person may be the rateable Easementa 
occupier of land although the rights granted to him therein are an4«ciuMTe 
only m the nature of an easement, if the exercise of such rights 
requires, and brings with it, the exclusive possession («)•. Tinker 
similar conditions, the enjoyment of a licence may be such as to 
confer rateable occupation (t), 

A person may be in rateable occupation of land by means of Contem- » 
what IS called an easement, although others, includijig the grantor 
and persons deriving title from him, also have rights of user of ^ ° * 

another kind (a). A user of land m a certain way amounts to 
rateable occupation if the person so using it can prevent any other 
person from using it in the same way (6), but rtot if the grantor 
reserves a right to a similar user (c). 

(a) A common of which there was an intermittent user by the National 
Rifle Association under a special Act was, Jiowever, held not to bo the 
subject of rateable occupation (Mildmay v Wimbledon Overseer (1872), 

41 L. J. (m c ) 133) See also title Open Spaces and Recreation 
Grounds, Vol XXL, p 581 

(r) E V Tient and Mersey Navigation Oo, (1826), 4 B &C 57 ; Doncaster 
Union Assessment Committee v Manehester, Slieffield and Lincolnshire RaiL 
Co (1894), 71 L T. 686, H L As to the chaiactenstics of easements, 
see title Easements and Profits a Prendre, Vol. XL, pp. 242, 243. 

{s) Doe d. E V. Yoik (Archbishop) (1849), 14 Q B. 81 , Talargoch 
Mining Co v 8t Asaph Union (1868), L Jft. 3 Q. B 478; Southport 
Corporation Y, Ormskiik Union Assessment Commilteef [1893] 2 Q B. 468; 

Boiywell Union and Halkyn Parish v. Ealkyn Drainage Co , [1895J A C. 

117; Matgaie Corporation v Pettman (1912), 106 L T, 102; and see title 
Easements and Profits a Prendre, Vol. XL, p. 243. It is on this 
principle that gas and water companies arO rateable for their pipes (E v, 

Bath Corporation (ISll), 14 East, 609 , E, v. Rochdale Watenvorks Co (1813), 

1 M & S 634 , E V Birmingham Gasdight and Cole Co (1823), 1 B. & C. 

506 , E V Brighton Qas Light and Cok^ Co, (1826), 6 B & 0. 466 ; R, v. 

Chelsea Water Works Co (i833), 6 B, & Ad 166; R, v. West Middlesex 
Waterworks Co, (1869), 1 E & E 716, Liverpool Corporation v. Birkenhead 
Union (1905), 70 J P 146) ; see p 14, post As to the rating of gas and 
water undertakings, see p. 36, post, and see, generally, titles Gas, VoL XV , 
pp. 305 et seq. ; Water SupPLy. 

(t) E, V. Stevens and Anderson (1865), 12 L. *1, 491 . see p 15, post : 

Kittow V. I/iskeard Union (1874), L R. 10 Q B. 7 ; Roads v. Trumpmgton 
Overseers (1870)t L. R 6 Q. B. 60 , E, v. Whaddon (1875), L. R. 10 Q. B. 

230. The three cases last cited refej^d to hcences to dig for various 
minerals, see title Mines, Minerals, and Quarries, -Vel XX., pp. 568— 

570. Such a hcence does not, however, constitute rateable occupation if 
it is not in fact exorcised (B v Fayle (1856), 4 W R 460) ; ana see the 
cases cited p. 13, post. 

(a) Holywell Union and EdXkyn Parish v. Ealkyn Drainage Go., 
supra, where the company was held rateable for a tunnel constructed 
by it for the purpose of mme drainage, though the owner and his lessees 
had the right to use the tunnel for tramways. 

(h) Thus, user by a waggon-way (E v IhU (1789), 7 Term Rep. 698)^ 
by a tramway (Ptmhco Tramway Co. v. Greenwich (1873), L. R. 9 Q. B. 9), 
or by telegraph and telephone apparatus (Ehetrio Telegraph Co, y., Salford 
Overseers (1855), 11 Exch. 181 ; Lancashire Td^phone Co. If. Maneheikr 
Overseers (1884), 14 Q. B. D. 267, €. A ), creates rateability. The tenanif of 

(c) For note (^), lee next page. • 
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Land may be rateably occupied by means of moorings, if these 
are fixed in one place and the person rated has the exclasive right 
of using them (d), but not if the moorings are in fact constantly 
removed (e), or if they are mere accessories to a floating vessel (/), 
or if the right to use them is not exclusive (g). 

A canal or navigation company is in rateable occupation of a 
canal or tan artificial cut (with the towing*path(A)), but not of a 
natural river or the towing-path alongside, unless the soil is vested 
in the company (t). A towing-path which is so vested is capable of 
rateable occupation, although the natural river which it adjoins is 
not {k). There may also be a rateable occupation of a sluice in a 
natural river (Q. 

Harbour commissioners are in rateable occupation of any portion 
of the harbour of which the soil is vested in them (m)^ 

7. Tolls are nol rateable per te, that is, if they are not a pay- 
ment for the use of the soil (n). But if a person, as a necessary 


a sewage farm is rateable for the whole, including the sewage carriers 
and works, although the lesscfrs retain the right to inspect, alter and repair 
them {Stourhndge Mam Drainage Board v. Seisdon Unton (1902), 66 J. P. 
372) , and the tenant of the tolls is rateable for a swing-bridge, though 
the grantors have the right to open it (Percy v. Hall (1903), 67 J. P. 293). 

(c) E, V. Jolhffe (1787), 2 Term Rep. 90 , see also Moggv Yatton Over^ 
seers (1880), 6 Q. B D. 10 (where, however, the rights reserved were very 
narrow) 

(d) Ji, V Letih (1862), 1 £. & B. 121 , Forrest v. Greenwich Overseeis 
(1858), 8 E ^ B 890 , Coiy v. Bnstow (1877), 2 App Cas 262. Grant v. 
Oxford Local Board (1868), L R. 4 Q. B 9, is in conflict with these decisions, 
and semble, m view of Cory v Bristow, supia, it cannot be relied on. As to 
the rating of feny landing-places, see title Ferries, Vol XIV , p. 564. 

(e) E, V, Morrison (1852), 1 E. & B. 160 ; Manchester, Sheffield, and 
Lincolnshtre Eail Co, v Kingston-upon-Eull Poor (Governor, etc ) (1896). 
60 J P. 789, C. A. 

(/) Cory V. Greenwich (Churchwaidens) (1872), L. R. 7 C, P. 499 

(g) Watkins v. Milton-next-Gravesend Overseers (1868), L. R. 3 Q. B 530. 

(a) E V. Mersey and Irwell Navigation Co* (1829), 9 B. &; C. 96 ; E. 
V. Thomas (1829), 9 B. & C 114 ; Bruce v Wilm (1840), 11 Ad. k El. 463. 

(t) JS. v. Mersey and IrweU Navigakon Co , supra , E v. Thomas, 
sup)a , E. V Atie and Colder Navigation Co, (1829), 9 B. & C. 820, 
Doncaster Union Assessment Committee v Manchester, Sheffield and Lincoln- 
shire Eail, Co. (1894), 71 Lt T. 585, H L As to canal companies generally, 
see title Railways akd Canals, Vol. XXIIL, pp. 779 et seq As to rights 
of navigation generally, see titles Shipping and Navigation ; Waters 
AND Watercourses. 

(k) E, V. London Corporation (1?90), 4 Term Rep. 21. 

(l) E, V Caiding^ {Jnhahitcmts) (1777), 2 Cowp. 581 ; but see, conLa, 
E. V. Aire and Calder Navigation Co, (1832), 3 B & Ad. 139 It is sub- 
mitted that this later decision is unsound 

(m) New Shoreham Harbour Commissioners v. Lancing (1870), L. R. 6 
Q. B. 489 ; Swansea Barhour Trustees v Swansea Union Assessment G<m* 
miUee (1907), 1 Konstam’s Rating Appeals, 260, 71 J. P. 497, H. L. 
(where the aecision ol the King’s Bench Division on this point was not 
^estioned on appeal) Astto harbour authorities generally, see title 
Waters amt> Watercourses. 

(n) E. V. Nieholsen (1810), 12 East, 330; WiUiams v. Jones (1810), 
12 East, 346; E, v. Evre (1810), 12 East, 416; JR. v North and South 
ShieUs Ferry Co.* (1862), I E. k B. J140; Lewis v Swernsm Overseers 
(1866), 6 E. 668. To]l8(8o oaUed) levied, without statuto^ authority, 
fofthe privilege of paosiug throu|jh ^gate are paid for the right of using 



^AET I.— Poor Rate : LiABiLtrir to the Rate, 


9 


consequence of his ownership or occupation of lands, possesses the 
right to take tolls and in fact takes them, he is in rateable occupa- Rateable 
tion of the land(o). Where these conditions are fulfilled, the Occupation^ 
occupiers or occupying owners of canals, locks and sluices (p), 
harbours and docks (g), the landinpj-places of a feiryO’), and toll- 
bridges (s), are in rateable occupation of those hereditaments, but 
are not rateable in respect of any tolls or any pait of th^ tolls pot 
necessarily connected with the soil which they occupy, or own and 
occupy (tl 

A person having the right to take market tolls has no rateable Maiket tolls • 
occupation of land (a), unless the tolls are paid for.such piivileges 
as of erecting stalls or of standing carts (b). 


the land, and -flie occupiers arc rateable for the land y St George the 
Martur, SouthwarJf (1855), 3 AV R 515) A “toll thorough” m not 
rateable (E, v. /Snowdon (1833), 4 B. &Ad 713) As to the dishnction 
between “ tolls traverse ” and “ tolls thoiough,” see title Highways, 
Steeets, and Bridges, Vol XVI , p 62. 

(o) The cases which support this positijre pioposition aie cited in 
notes (p) — ( a), iitfm. Where the tolls, though received by the occupier, 
are not received as a necessary consequence of his occupation, they are 
not an element in rateable occupation (B v Aiie and Calder Navigation 
r7o. (1832), 3 B &Ad 533) 

(p) B v Cardinqton (Inhabitants) (1777), 2 Cowp 681 , i? v Am and 
('aider Navigation (1788), 2 Term Rep 660 , B v Page (1792), 4 Term 
Rep. 643 , B. v. Staffordshire and Worcestershire Canal Navigation Co. 
(1799), 8 Term Rep 340; R v MacdonaU (1810), 12 East, 324; B v. 
Lower Mitton (Inhahito/nis) (1829), 9 B & C 810 

(q) B V Durham (Earl) (1859), 5 .lur (N. s ) 1306 , B v Hull Dock Co. 
(1846), 7 Q B 2 , Faversham Navigation Commissioners v Faveisham 
(Jmon Assessment Committee (1867), 31 J. P 822 , New Shoreham Jliuhoar 
Commissioners v Lancing (1870), L R 5 Q B. 489, It v. Bo wick 
Assessment Committee (1885), 16 Q B D 493; Swansea IJathour Tnistees 
V Swansea Union Assessment Oommiiiee (1907), I Konstam’s Ratmg 
Appeals, 250 , 71 J. P. 497, H L. 

(r) B v North and South Shields Ferry (Jo (1852), I E & B 140 , see 
title Ferries, Vol XIV , pp 663, 564 

(s) B V Barnes (Inhabitants) (IHZO), I B & Ad 113, B v Salisbury 
(Marquis) (1838), 8 Ad & El 716, B v Blackfiuns' Bridge Co (1839), 
9 Ad. & El. 828 ; B v Hammersmith Budge Vo (1849), 15 Q. B 369 ; 
li V Bedminster Union (1876), 1 Q B D 503; Percy v Rail (1903), 67 
J P 293 

(t) Faversham Navigation Commissioners v. Faversham Union Assess- 
ment CtmmiUee^ supra; Ipswich Dock Commissioners v. St Peter, 
Ipswich, Overseers (1866), 7 B 31P; New Shoreham Harbour Com- 
missioners v Lancing, supra , Blyth Harhonr CommUsioners v. New^ham 
and South Blylih (Churchwardens) and Tynemouth Union Assessment Com- 
mittee, [1894] 2 Q B. 675, C. A. ; B v. Berwick Assessment Committee, 
supra , Swansea Harbour Trustees v. Swansea Union Assessment Committee, 
supra , B. v North and South Shields Ferry Co., supra 

(a) B V. Bell (1816), 5 M & S. 221 (where the market was held in a 
highway) ; and see London Corporation v. St Sepulchre, London, Over- 
seers (1871), L. R. 7 Q. B. 333, n. ; jB. v Casswell (1872), L R 7 Q. B 328 ; 
Homer v Stepney Assessment Committee (1908), 2 Konstam*s Ratmg 
Appeals, 743 ; 72 J. P. 262 (where the market was held in an inclosed 
space). The three cases last cited as to inclosed markets are somewhat 
difficult to reconcile with those cited m note (b), in/rq. As to market 
tolls and stallages generally, see title Markes^s AKD.FAms, Vol. XX., 
* pp. 35 et seq. • « 

(&} If the tolls are of the nature of stallage tollpj, he is nfteable {B. v. Si. 
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1 liighthottBe tolls are not rateable (c). 
tttt^able riglit of common is not itself a rateable subjeet- 

Oecapation, . but the exercise of such a right over land may bring 

Bights of with it such an exclusive enjoyment of the land as to constitute 

oonipaoii. • rateable occupation (e)* If the persons who feed cattle on the land 

in the exercise of the right are tenants in common for the whole 
yeto, they are rateable (/) ; if the rights of common are vested in 
trustees to manage and to receive moneys paid for the grazing 
during part of the year the trustees are rateable (g) ; but a municipal 
corporation which manages a common on behalf of the freemen is 
not rateable for the common (h). 

Occupation 9. Where hereditaments are occupied by means of a servant or 
w agent, the rateable occupation, if any, is in the employer (i) ; but a 

Peter of Mancroft, Norwichf Overseers (1828), 6 L J ^0 8 ) (m c.) 69 , 
MoberU v. Aylesbury Overseers (1863), 1 E & B. 423 ; v Barnard Castle 
(Inhabitants) (1863), 27 J P. 634), even though his occupation is intermit- 
tent (Williams V Wednesbury Oveneeis (1890), Kyde’s Rating Appeals, 327 ; 
but a staU-koeper who is •not entitled to a stall on the same spot 
throughout the year is not rateable (/Spear v Bodmin Union Guardians 
49 L J. (h g ) 69) The above cases refer to markets held in 
ays. The same principle has been applied to inclosed markets in the 
following cases (but see note (a),p 9, antei): — Pe'icyv Ashford (1 876), 

34 L T. 679 ; Bedford (Duke) v. 8t Paul, Covent Garden, Overseers (1881), 
61 L J (m c ) 41 ; London Corporation v. Greenwieh Union Assessment 
Committee (1883), 48 L T 437 

(c) B, V. Bebowe (1772), Cald. Mag Gas. 156, 361 ; B v. Tynemouth 
(InhahitanU) (1810), 12 East, 46; R. v Coke (1826), 6 B &C.797, B v 
Foioke (1826), 6 B & C. 814, n. But there may be a rateable occupation 
of a hghthouse, see Lancaster Port Commissioners v Barrow-in-Furness 
Overseers, [1897J 1 Q. B 166 , and see p 23, post 

(d) Eempe v Spence (1779), 2 Wm B1 1244; B. v. Churchill (1826), 
4 B, & C 760 ; v. Alnwick (Chamberlains, etc,) (1839), 9 Ad. & El 444 
As to the different kinds of rights of common, see title Commons and 
Rights of Common, Vol IV., pp 446 et seq, , and as to exclusive rights 
of pasture and of foldage, see ibid,, pp. 461- 464. 

(c) B. V A6erat7on (Inhabitants) (1804), 6 East, 453 

if) ^ V, Watson (1804), 6 East, 480 ; compare B, v. Sudbury Corpora- 
Uon (1823), 1 B. & 0. 389. 

(g) B, V. Tewkesbury (Burgesses" Trustees) (1810), 13 East, 166 Similar 
decisions were given whei;e the trustees were a municipal corporation (B v. 
Sudbury CormraJtion, supra, B,y, York Corporation (ISZl), 6 Ad & EL 
419); but £be status of a corporation having been changed by the 
Municipal Corporations Act, 1836 (6 & 6 Will. 4, c 76) (now repealed), 
the two cases last cited apparently no longer apply to municipal corpora* 
tionS (Lincoln Corporation v Holmes Cowmen (1867), L. R. 2 Q B. 482); 
see also Trenfield v. Lowe (1869), L. R 4 C. P. 454; and compare title 
Elections, Vol. XII., p. 147. 

(ft) So held on the wound that the profit d prendre belonging to the free- 
men exhausted the whole value of the land ( lAncoln Corporation v Holmes 
Common, supra) If the principle of this decision is good law, it appears 
to overnile not only B, v. Sudbury Corporation, supra, and E. v York 
Corporation, suvra, but also p, v. Tewkesbwry (Burgesses" Trustees), supra. 
But it IS doubtiul how far this principle can be reconciled with those laid 
down in Mersey Bocks v, Cameron, Jones v, Mersey Bocks (1865), 11 
H. L. Caa. 443, an^ loMm Cowsfy Council V. Fnth (Churchwardens) and 
Baf^ord Union Aawmenf CommUtee, [1893] A. C. 682 ; and see p. 16, post. 

(*) Tates V. Chorik^-Ufon-Medioeh U^iion (1883), 47 J. P. 630 (dwelling- 
hmise occupied by means of a car<Ptaker) ; £. v. Fwld (1794), 6 Term Rep. ' 
IS7 (sehool ocempiedi d>y means 6f a matron); B. v. f)fnemouth 
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servant or agent occupying a separately rateable hereditament, 
although he does so by virtue ol his employment, may be the 
rateable occupier (k). 

A mere caretaker cannot himself be a rateable occupier (1 ) ; but 
the caretaker's employer may, in some cases at least, have a rate- 
able occupation by the caretaker (m), but the usual practice is not 
to rate such an employer. Where the owner of a h()use*empl(iys a 
(iaretaker to do other work by residing there, in addition to taking 
care of the house, the owner may be rateable (n). Where the 
hereditament consists of parts capable of separately rateable 
occupation, the residence of a caretaker m one such part does not 
make his employer the rateable occupier of the whole (o). 

10 . A bankrupt may be in rateable occupation although he 
holds indireAly of the trustee in bankruptcy {p\ 

In a windmg..up, liquidators who carry on the business of the 
company continue the rateable occupation of the company’s pre- 
mises (^) ; and they are in rateable occupation even if they occupy 
merely for the purpose of fulfilling outstanding contracts (?), or of 
preventing damage to the company’s property (s). 

Wliere a receiver is appointed under a deed of floating charge, 
and the company is not directed to deliver up possession of land to 
him, the receiver has no rateable occupation of the company’s 
land (t ) ; but a receiver appointed under the terms of a deed by 
which the company is to give up possession at a certain date is lu 
rateable occupation after the date when possession is given up (a). 


{Inhabitants) (1810), 12 East, 46 (lighthouse occupied by means of ahght- 
keeper) ; and see cases cited on pp. 14, 15, post 
(k) E. V. CaU (1795), 6 Term Kep. 332 ; E v. Lynn (1838), 8 Ad & El. 
379 ; Smith v. Seghill (1875), L. B. 10 Q. B 422 ; and see the cases cited 
in connection with the occupation by the Crown onpp. 14, 15, past, see 
also titles Elections, Vol. XIL, pp. 172 et sea, ; Inhabited House Duty, 
Vol XIII , pp. 189, 190, Landlord and Tenant, VoL XVIII., p 340 ; 
Master and Servant, Vol. XX., pp. 69, 70. 

(Z) Tates Y Chorlton-upon-MedhcJc Union, supra, E.x Simmons 
2 Hyde’s Rating Appeals, 316, and see title Distress, Vol. XL, p. 214. 
As to premises necessarily left empty, see p. 6, ante. 

{m) Ricks v. Dunstable Overseers (1883), 48 J P 326 Where the 
(employer also leaves furniture m the house, that is an additional reason for 
his bemg rated {Bursledon v, Clarke (1897), 61 J. P 261) 

(») Bertie v. Walthamstow Overseers (1904), 68 J P 645 
( 0 ) Lmgford v. Cole (1910), 74 J. P. 229. 

(g) Compare Ee Thomas, Ex parte Tsiradyfodwg Local Board (1887), 67 
L. J. (Q. B.) 39 (a case decided in connection with the Public Health Act, 
1876 (38 & 39 Vict. o 66), s 211 (3) ) ; see title Bankeuptct and Insol* 
VENCY, Vol. II., p. 217 ; and see p. 68, post 
iq) Ee Wearmouth Crown GUlss Co, (1882), 19 Ch. D. 640; and see 
titles Companies, Vol V., p. 537, note (e) ; Di 8XBB98, Vol. XL, p, 173. 

(r) Be Natuyndl Arms and Ammunition Co, (1886), 28 Ch D. 474, C. A ; 
compare Ee International Marine Hydropathic Co. (1884), 28 Ch. D. 
470. 

(s) Be Slaeer Eire Lighter, Ltd., [1895] 1 C3i. 402. 

It) The occupation remains in the company {Ee Marriage, Neave db Co., 
of England Trustee, Dd>entwre am Assets CorvbraHon v. Marriage, 
Ncem.S Co., [1896] 2 Ch. 663, C. A )^ ' 

(^) Wehards v, Kiddermimtor^ Overseers, Eiekaris Kiddeminster 
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11. A hereditament which is capable of being separately let 
may be separately rated (b) ; but a hereditament which is physically 
undivided, and is actually occupied by a single occupier, may be 
rateable as a whole, although parts of it are capable of separate 
letting (c) : it is not, however, necessarily so rateable (d). Flats, in 
the modern aecejitation of the term, which are occupied by separate 
ten|int8 afe separately rateable (f). 

A single building may have two or more occupiers who are 
separately rateable, although there is no structural severance 
between the portions of the building occupied by each of those 
persons (/). Biit a person cannot divest himself of the rateable 
occupation of a whole building by merely permitting other persons 
to use some part of it, or by shutting up a part {g), 

12. Several persons, as in the case of partnerfi^ may be in 
joint occupation of a single hereditament and liable for rates in 
respect of the whole (fe). 

13. Where property is used separately by more persons than 
one, the question which of •such persons is the rateable occupier of 
any particular portion of the property is answered by ascertaining 
which of those persons has the control of the portion in question 
during the continuance of the user (i). Thus, a tenant of a flat is 
the rateable occupier of it because he is not subject to tho landlord's 

Corporation, L1896J 2 Ch. 212 ; see He Marriage, Neave d? Co , North of 
England Tntfiteo, Debentuie and Absete Coriwrntion, v. Marriage, Neave 

Co., [1806J 2 Ch 663, C A , per Rigby, L .1 , at p 678. As to the duty 
ot a receiver to pay rates, see title Recuiveks, pp 401, 402, po«f. 

(6) Mersey Docks and Harbour Board v Birkenhead Overseeis (1873), 
L. R. 8 Q. B 445. There is no statutory dehiution ot a rateable heiedita- 
ment. As to the effect of the control ot a portion of property m making 
that portion a separately rateable hereditament, see the text, infra 

(c) Bawlence v. Hursley Union Gmrdians (1877), 3 Kx D, 44. In North 
Eastern Railway v. York Union, [1900] 1 Q. B. 733, where a similar 
decibion was given, the parts were not capable ,of separate letting without 
some physical alteration 

(d) Langford v. Cole (1910), 74 J. P. 229 , see p. 6, ante 

(e) R. V. St George's Union (1871), L R. 7 Q B 90; see Allchurch v. 
Hendon Union Assessment Gommiltee and Guardians, [1891] 2 Q. B. 436, 
C. A. ; title ELECTlo^s, V«L XII , p. 168 , and see the text, infra 

(f) Allchurch V. Hendon Union Assessment Oommitlee and Guardians, 
supra (where each of the two storeys oi a house was let to a ^eparatettenant, 
and the tenants had the jomt use of the yard, closet and cistern ) ; see R. 
V. St. George’* s Uniork, supra • 

(g) B V. St Mary the Less, Durham (InhdbiUints) (1791), 4 Term Rep 

477 ; E. V AherystwUh {Inhabitants) (1808), 10 East, 354. These oases, 
however, are scarcely reconcilable with the more modern decisions cited in 
note (e), supra, compare B. v. 8m/Uh (1860), 30 L J (m c.) 74, cited in 
note (m), p. 13, post. Permission by the Crown to use part of a building 
belonging to it may make the person so permitted a rateable occupier 
{B V. Ponsonhy {Lady Emily) (1842), 3 Q. B. 14; and see note {&), p. 5, 
ante). • 

{h) B V. Paynter (1845), 7 Q. B, 265 But if the several persons are in 
fact wparateljr rateable they are not hable for the rates on the whole 
hereditlmeut If it has been incorrectly rated as a smgle hereditament {B, 
V, London Justiceerlim] 1 Q. B. 532, ei;^9). 

(t) If the person tising a portion is the rateable occupier of tiiiat portion, 
ft ie a separateljL rateable hereditafte^. If not, the properly is rateable 
osa whole ; see title E]:p£drio.NS« Yol. XlL, p. 168 : and see the text supra. 
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control (A ) ; but a lodger (Z) or a person allowed the use of offices (m) *^»<5** 

is not, if he is subject to such control, the rateable occupier of the Rateable 
lodgings or offices Similar considerations apply to parts of OccupatWu, 
industrial undertakings appropriated to the use of persons con- 
ducting subsidiary enterprises (n). The agreement which allows 
the separate user may contain words of demise, but it does not 
necessarily follow that the grantor has transferred to the grantee 
the rateable occupation (o) ; and the grantee maybe the rate&ble 
occupier, although no sucli words appear m the agreement (p). 

A person who enjoys the use of the portion in question, and can Tower of 
exclude from that portion the person who has allowed him the use, 

IS the rateable occupiei (q). 

Wliere one railway company has running powers (r) over a line Railway 
owned by another company, the rateable occupation is in the ^unniDg 
company which exercises control over the general management 
of the line ; and an obligation to do lepairs is strong evidence of 
occupation (s). 


(k) F V. St Georqe^s Union (1871), L K 7 Q B 90 

(/) Bra(Ue)f v IJajih'* (1881), 8 Q B D 195, (/. A. ; and see title Elec- 
tions, Vol XU, pp 168, 169. 

(m) F V Smilh (I860), 30 L J. (m C ) 74 , and see p U\ ante 

(w) E.q,f porkotiB ol dock undertakings appiopiiatod to slnppeis (Allan v. 
Ltverpoolt Inman Y 7i'wfcdrde(1874),L fi 9Q B 180), or to a canal company 
(Fovhdale Canal Co v Brewster, [1894] 2 Q B 852, V A) In tboso k\o 
(.ases tLo doelc board retiniicd the control, and the peisons using were held 
not rateable , but where tlie board appiopiiatcd a portion to a lirm ot wine 
merchants, lor use as bonded stores, tJie latter were held to have 
such control to be rateable (Young & Co, v Liverpool Assessment 
Committee, [1*^11] ^ B. 195) In (ho cases of tho following properties 
tlie poisons alloi^ing the use letained control of the whoJe and weio the 
latcable oocupieis — a portion ol an exhibition appiopnated to a caterer 
(F V Monish (1863), 32 L .) (\t. 0 ) 245) ; poitions of railway premises 
ap]u’i»priated to coal merchants (London and Noith Western Rail, Co v 
Bnclmasier (ISl 6), LB ip Q B 76, 444, Ex. <3i , London and Blackwall 
Hail Co V All Samfs, Poplar {Chnichuoidens, eU ) (1867), 31 J P. 102), 
ot bookstall keepers (Smith v Lambeth Assessment Committee (1882). 10 
Q B D. 327. C'. A ) , pait ol a set ol leleavaph wires appropriated by the 
Postmaster- General to the use ol a private company (Pans and New York 
Telegraph Co v Fensance Union (1884), 12 B I) 552) , portions ol 
electric cables and equipment appropriated to the use ol a tramways coin- 
pauv (Few Si Helens Tramways Co, v. Prescoi Union (1904), 1 Konstam’s 
Rating Appeals, 150) ; portions of a cemetery in which the cemetery 
company had sold exclusive lights df bunal (B y St Mary Ahhotts, 
Kensington (Inhabitants) (1840), 12 Ad. & EL 824), or which it had sold for 
graves (F v Abney Park Cemetery Co (1873), L R. 8Q B. 515), see also 
Waticins v, Mtlton-nexf^Oravesend Overseers (1868) L. R. 3 Q. B 350 

(o) Allan V* Liverpool, Inman v. KirMale, supra , EoMale GancU Oo, v. 
Brewster, swpra 

(p) B,v Stevens and Anderson (IS^6), 12 L T 401; and seep T,ante, 

(q) Yomg & Co, v. Liverpool Assessment Commiffes, supra 

(r) As to such powers, see title Railways and Canals, Vol. XXIII., 
pp, 701 et seq, 

(^) Leeds, Bradford and Halifax Fail Co v. Aimley (Township) Overseers 
(1861), 25 J. P, 711 ; E v. Sherard (Loid) (1863), 33 L. J. (m. c.) 6; NoHh 
and South Western Jimchon Ead^Co v Brevdford Unv&n Aseessment Oom- 
miUee (1887), 18 Q, B, D 740, C. A. ; Sutton Baihour* Improvement Oo, r, 
Plymouth (hmdians ( 1890), 63 L. T* 7^^. The same principles underlie^ the 
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SBirf. 1 • 14, The Crown is not rateable for the relief of the poor (t), an4 

consequently no rate can be imposed in respect of hereditaments 
occupied by the Crown, or by the servants of the Crown for the 
Craws purposes of the Grown (u). Occupation by the great departments of 
ftopetty - . State is therefore not a rateable occupation (a). The rule extends 
also to property occupied by persons whose subordination to the 
Crown isfless direct, such as police quarters and ofSoes (6), county 
L’niatTation, bufidings ‘used for assize courts (c) or for county courts (d), gaols (e), 
and premises used exolusively for purposes of the Territorial 
Force (/). 

decision on very*poculiar facts in UMIand Rail. Co, V. Badgwortk Overseers 
(1864), 34 L J. (m c ) 25 ; and as to gas or water pipes owned by one 
authority, but solely supplying another, see London and Noith Western Ra%l, 
Co V. Giles (1869), 33 J, P. 770, and compare Liveipool Corporation v. 
Birkenhead Union (1906), 70 J. P. 146 ; Bouihport Corporation v. OrmsHrk 
Union Assessment Committee, [1894] IQ 13. 196, C. A. 

(t) Because the crown is not meulionod m the Poor Relief Act, 1601 
(43 Eliz c. 2), which imposes the pgor rate 

(m) Mersey Bocks y. Cameroii, Jones y Mersey Docks M U L Cas 

443, per Blackbukn, J., at p 463 ; Leith Harbour and Bods Commissioners 
r Inspector of the Poor (186d), Jj R 1 So. & Div 17 ; and see title CJon- 
STiTiiTioNAL Law, Vol VII, pp. 1 18 seq. The Crown how^ever, in 
practice pays a contribution in lieu of lates, and rates are levied in 
respect of Crown pnvate estates , see title Constitutional Law, Vol. VII., 
pp. 276, 277 ; and see p. 48, post, 

(а) As by the Post Office (Smith v Birmingham Guard uins (1857), 7 
£. & B 483) ; see title Post Office, Vol XXII , p 645 ; the War Office 
{Amherst (Lord) v. Sommers (Lord) (1788), 2 Term Rep 372 , B v, Stewart 
(1857), 8£. &B. 360, E v Stamshf (mi), S K Az: B 370 , R v Breton 
(1867), 8E.&B 375; JR. v. jPWer (1857), 8 E &B. 380), the Admiralty 
(Cameron v, Mersey Bocks, Jones v. Mersey Docks, supra) , and see title 
Constitutional Law, Vol VII , pp. 119, 121 

(б) Lancashire Justices y. Stretford Overseers (1858), E, B. & E. 225 ; JR. 
V. St MartiWs, Leicester (IS^l), L. R 2 Q. B. 493 , Cross y West Derby U mon 
(1899), 16 T. L. R 120. A police officer is, however, rateable for quartern 
which are in his personal occupation ; see p. 16, post 

(c) R. V. W^orcestershre Justices (1839), 11 Ad & El. 57 ; Coomber v. 
Berkshire Justices (1883), 9 App. Cas 61 ; see Jficholson v. Bolbom Union 
Assessment Cornmdtec (1886), 18 Q. B. D. 161. But county buildings, so 
far as they are used for other than judicial business, are the subject of 
rateable occupation (Middlesex County Council y. St. George’s Union Assess- 
ment Committee, [1897] 1 Q B 64, C. A ; Worcestershire County Council v. 
Worcester Union, [1897) 1 Q. B 480, C. A.), although county buildings 
used for Judge's Lodrings are not rateably occupied (Hodgson v. Carhsle 
Local Board of Health (1857), 8 E & B . 116 ; see title Constitutional 
Law, Vol. VII , p, 120). As to coimty buildings, see also Lancashire Justices 
V. Cheetham (1867),*L. R. 3 Q. 14; and see, generally, title Local. 
Government, Vol. XIX , pp. 363 et seq. 

(d) B, V. 3Ianchester Overseers (1854), 3 E & B. 336. 

(e) JR, V. Shepherd (1841), 1 Q- B. 170 ; Bedfordshire Justices v, St Paul, 
Bedford, Otweers (1852), 7 Exch. 660 ; Gamhier v. Lydford Overseers (1854), 

3 E, & B, 346 ; B‘ v. Manchester Overseers, s upra, Pmon officers may, how- 
ever, in certuSii circumstances, have a rateable occupation of their quarters ; 
see p. 15, post. As to the classification of prisons, see title Pbisons, 
Vol. XXHL, p. 235. • * 

(h TTiflcew V. Thomas (^ 0 . 2), [1912] 1 K. B. 690, C. A. Militia premises 
were exempt (B, v. FuBer ( 1856), 8 E. & B. 366. n ;B.y. Jay (1867), 8 E. & B. 
469), and voluute^ storehouses were exempted by the Volunteer Act, 1863 
(26 & $7 0 . 6®. 8. 26 ; but no property used exclusively for volunteer 

UYimsee yfMcstoSble (Pearson r^Holhom Union Assessment Oowmittee, ' 
[1893) TQ. B. W9; se^ title Ccw^swutional Law, Vol. VII./ p. 120). 
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Under some circnmetances, however, on officer of the army (g), *• 

of a prison (k), or of a pohee force (t), may be regarded as being Rateabk 
himself the occupier of his quarters, and as therefore having a rate- OocPPfttiOtt. 
able occupation of them, although if the Crown were the occupier Property 
there would be no rateable oechpation (ft). occupied 

If the Crown permits a person to occupy part of its property that 
person may be rateable (1) ; and if premises are used by a servant of penonai 
the Crown for Crown purposes, but such servant has not the excluJive capacity, 
occupation, the actual occupier is rateable (/«)• Private 

The occupation by the Commissioners of Woods and Forests («) 
or Public Works (o) of property maintained out of public money is prope^. 
not rateable (p). • Property 

maintamc€! 

The use ot such property for entcrtainmeuts miijht, however, make the out of public 
occupation rat^ablo (Eayner v iJrewiU (1900), 64 J. P, 567 ; Lewis v. money, 
Durham Union (1904), Ryde and Koubtam's Eating Appeals, 357 ; 68 J. P. 

220) ; and see, generally, title Royal Forces. 

{q) B. V Ilurdis (1789), 3 Term Rep 497 

(A) Quarters outside a prison and quarters inside, so far as they exceeded 
what was necessary, were held rateable in Gamb%er v. Lydford Overseers 
(1864), 3 E. &iB. 346. * 

(%) Martin v, West Derby Assessment Committee (1883), 11 Q. B. D. 145, 

0. A. ; Showers v. Chelmsford Union Assessment Committee^ [1891] 1 Q B. 

339, C. A. In both these cases the qaai fcers were some distance away from 
the police offices and cells. But m Monmouth Overseers v. Monmouthshire 
Coimty Council (1902), 66 J, P. 788, quarters adjoining a cell were held to 
be in rateable occupation ; see also R v Bndqehouse T 658, 

MacHarg v. Stole-upon- Trent Assessment Committee (*1884), 48 J P 775 
{k) Sec the oases cited on p 14, ante. It is difficult, upon the cases, to 
state a rnoie definite rule than appeals in the text, supra. For instance, 
the fact that the chief constable was bound to losido whue ho did, did 
not pi event him from being rateable in Shov^ers v. Chelmsfoid Union 
Assessment Committee, supra But such a condition may probably at 
the present day be held sufficient to destroy rafeabiJity; see Cross v. 

West Derby Union (1899), 16 T. L R. 120 (soo note (b), p. 14, ante ) , Wijron 
V. Thomas, LamheHY. Thomas, Burrows r. Thomas (No 2), 1 1912) 1 K. B. 

690, C. A. (see p 14, ante). The residence of the officer’s wile and family 
with him does not suffice to make him rateable { Leicester County Council 
V. Leicester Barish Assessihent Committee (1898), 78 L, T. 463) ; compaie 
B. Y. Stewart (IS51), SB &B 360, 

(l) B. Y. Ponsonby (Lady Emily) (1842), 3 Q. B. 14. Wheic the site of a 

royal palace is demised to a subject ior a permanent interest, the occupier 
IS rateable (Portland's (Duke) (1760), 1 Bottis Poor Laws by Const, 131 ; 

and see Bute (Earl) y. Qrindall (1793), 2 Hy. Bl. 266, as to the rajagor ol 
a royal park) , The Crown’s tenants ‘*in ancinot demesne ” are rateable 
(B. V. Aylesford (Inhabitants) (1860), 29 L. J. (m. c ) 83) ; and see title 
Constitutional Law, Vol VII., p. lil ; Bute (Eaxl) y. Chnndall (1793), 

2 Hy Bl. 266. 

(m) B. V. Smith (1860), 30 L. J, (m. c.) 74. 

(n) De la Beehe y. St. James, Westminster, Vestiymen (1855), 4 E. & B. 

385. 

(o) B. V. McCann (1868), L. R. 3 Q. B 141. 

(p) On the same principle, the Royal Academy wete held not rateable 
for a part of the National Gallery appropriated to them (B v. Shee (1843), 

4 Q. B 2) ; but a school supported by ^he Committee ot Council on 
Education out of money voted by Parhament was held rateable (E. y. 

Temple (1853), 2 E. & B. 160; followed in B. v. fCneUer EaU (Trustees) 

(1868), 6 W. E, 606). As to schools, Bce, however, pp 16, 22, 23, post, 

HamBey School of Art v, Edmonton Union (1905), 2*Kon8tani’s Eating 
Appesds, 393 ; 94 L. T. 203 ; B, v. CliAlsea Water Worls Co. (1833), 6 

B* Ad, 156 ; B. v. Stevens and Apd^son (1865), 12 L. 'p. 491 ; p. 7, tinte 

1 
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Hmteable 
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Telegraph 

premises. 

UnireMftlc*, 
Property 
occupied 
for public 
purposes. 


Premises acquired for telegraph purposes are, to a certain extent, 
rateable {q). 

The occupation ot reformatory and industrial schools is generally 
rateable (r). 

A university has a rateable occupation of its premises though 
created by charter from the Gro^n (s). 

16 . The occupation of property for public purposes other than 
th(fce of the general administration of the country is rateable (Oj 
although no pecuniary profit results therefrom to the occupier (a). 
A harbour board is rateable for its docks, even though its profits 
must by statute be devoted to the purposes of the trust {h) ; an 
education authority is rateable for its schools (c) ; a county council 
or sewerage authority is rateable for its outfall works (d), its sewage 
farm(e), and the adjuncts to the works or farm (/), as well as for 
its sewers, whethen above ground (p) or underground (fi) ; guardians 


(^) Telegraph Act, 1868 (31 & 32 Vict c 110), b. 22 The preimsea are 
rateable subject to tb(‘ same limitations ot value eveu when let to a tenant 
(St. Gahneh Fenchnich, Overifiers v. Williams (1885). 16 Q B. D 649; 
see also K. v Fosimuhiei -General (1873), 28 L T 3371 

(f) F V West Derby (\^lb)^li R. 10 Q. B 283; Tunnieliffe v Birkdale 
Overseen 8 (1888), 20 Q. B. D 460, C. A. ; Durham County Cotmcily Chester- 
le- Street Assessment Commiiiee and WtUonOilbeit ( (7/t?< rrftuj a? [1891 J 1 
Q B 330 These decisions appear, however, to conflict with the general 
rules laid down in Mersey Docks v, Cameron, Jones v. Mersey Docks {IS&5), 
11 H L. Cas. 443, Ooomber v BeiksUre Justices (1883), 9 App. Cas. 61. 
As to reformatory and mdustnal schools goneially, see title Educ ation, 
Vol. XII , pp. 70 et seq. 

(«) Oreig v. Edinburgh University (1868), L R 1 Sc. & Div. 348 As to 
universities generally, see title Education, Vol. XII., pp 90 et seq. 

(<) Mersey Docks v. Cameron, Jones v. Mersey Docks, supra , compare 
Leith Harbour and Docks Commissioners v. Inspector of the Poo^' (1866), 
L R. 1 Sc &Div. 17 

(a) E V. London School Board (1886), 17 Q B. 1) 738, 0. A ; Burton- 
upon-T)cni Coipoiotwn v Burton- upon- Trent Union Assessment Committee, 
Same v, Eggington (Churchwardens) and Binlon-upon-Ttent Union Assess- 
ment Commiiiee (1889), 24 Q B. D 197, 0. A , Abandon County Council v 
Enth (Chnehwardens) and Dartfod Union Assessment Committee, [18931 
A C 562 

(&) Mersey Docks v Cameron, Jones v Metsey Docks, supra; and, as to 
haibour authontios geneiaUy, see title Water.s and Watercourses 

(^ West Bromwich Sohoil Board v West Biomwich Overseers (1884), 13 
Q, D I) 929 ; E. v. London School Board, supra , and, as to education 
authorities generally, see title Education, Vol XIL, pp. l7 et seq, 

(d) London County Council v. Erilh (Chuirhwai dens) and Dartford Union 
Assessment Committee, swpra, and as to sewerage authonties generally, see 
title Sewers and Drains. 

(e) Burton-upon-Trent Corporation Y. Burton-upon- Trent Union Assess- 
ment Committee, Same v. Eggington (Churchwardens) and Burton-upon-Tient 
Union Assessment Committee, supra 

(f) Leicester Corporation v. Beaumont Leys Overseers (1894), Ryde and 
Eonstam’s Bating Appeals, 140 ; 70 L. T. 659. 

(g) London Cownty Council v. ErUh (Churchwardens) and Dartfoid Union 
Assessment Committee, supra * 

(h) Tstradyjoiwy and Pontypr^ Mam Sewerage Board v. Newport 
Assessment ConmtUee, [1901] 1 K. B. 406, C. A.; West Bent Main Sewerage 
B<md V. Dartford IJmon, [1911] A. C. 171. Accoifirng to London County 
CmnoU V. ErUh (Ohn/re^ardens) and DaHford Union Assessment Oomniftee, 
euprq ; Teitradyjfodui§ and Pontypriid Main Sewnrage Board t,. iSfetopoil 
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are rateable for their workhouses (i); the governors of a hospital 
are rateable for it (k). 

16. Where, although .property is vested ill a local authority, 
that authority could have discharged its public duty without 
acquiring the property and merely exercises statutory powers of 
conservancy over it, the public may be the only occupiers, as in 
the case of a toll-free bridge (1), or a public park (;»), and Sn suqh 
cases there is no ratea|)le occupation. Even if the authority 
derives from the properly some small revenue insufficient to cover 
the cost of upkeep, the property is not thcieby made lateiible(m); 
l)ut there is a rateable occupation of the hereditament if it is used 
for purposes other than, and not subsidiary to, the exercise of the 
rights of the public (n). 


SEOl.ii 

Rateable 

Occupation? 

Pioperty 
vested 1 local 
authority ^ 
subject to 
exercise of 
lights of 
the public. 


17. Kates cannot be recovered from ambassajdors and fcheir Ambassadors.' 
servants in respect of houses occupied by them (o). 


Sect. 3 . — Special Cases in which Owncis are Liable such. 

18. Parsons and vicars are rateable in rosjiect of tlie tithes Tithc-owners 
received b) them(^3), and lay impiopriators, as well as spiiitual 


Atykehsmenf ComnnUee. [1901] 1KB. 40fi, C A , underground sewers, 
to tlic expenses of wliieli no contribution wa<i made by any person or 
body other than the owning authonty, weie not rateable , but West Kent 
Mam Sewerage Bomdv Daifford Union As^eumeiit Committee f[Vd\l\ k C. 
7J, has swept away this distinction and bhowr. that sewers generally are 
laLeable 

(i) Buhtol {Oovemors of Poor) v WaU (1836), 5 Ad & El. 1 ; E v. 
Walhngfoid Union Ouardians (1839), 10 Ad & El 259, and as to woik* 
liouses geneially, see title Poon Law, Vol. XXII , pp 555 et srg 

{If) St Thomas’ lJobj>if(il (Governors) y. Sir a^ton (IH7 5) fh R 711 L 477. 

(Z) Haic V Putney Overseers (1881), 7 Q B J) 223, C. A 

im) Lambeth Overseers v London County Council, [1897] A C 625; 
inliowed in Manclmkr Corporation v Charlton Union Assessment Committee 
(ls99), ].) T L R 327, Liverpool Co'iporation v West iJethy Assessment 
Committ'v, [1908] 2KB 647, A The principles stated in the text, 
ii iderlie, it is subimtted, the distinction between the decisions in 
Lambeth Oierseers v London County CounnU supa, and London County 
f'onncil V Piiih [Chunhwa}dens)andJ)Qitfo}d Union Assessment Committee, 
[18M3] A. C. 562. 

(n) Sir John Soane^s Mnseum (Trustees) v. 8t Giles-in-the-Fields and St 
G(orge'>>, Bloom shipry (1900), Ryde and Konstam’s Rating Appeals, 235 

(o) Diplomatic Privileges Act, 1708 (7 Anne, c. 12) ; ParJfinson v. Potter 

(1885), 16 Q B D 152; see title Constitutional Vol VI., p 430, 
note (/) This applies even to a British subject who is a member ot a 
foreign embassy (Macartney y (1890), 24 Q B D 368). A consul, 

hoivever, is rateable (Viveash v Beeler (1814), 3 M & S 284 , seo title 
(Constitutional li^w, Vol.Vl , p. 438) ; and so is a British subject who, 
though an ambassador’s servant, occupies a house for purposes not con- 
nected with that seiviee (Fovelh y. Tooqood (1823), 1 B. & C 554; see 
title Constitutional Law, Vol VI,, pp 432, 433 ; and see p. 11, anU). 

(p) As mhabitants ” (Poor Rehef Act, 16CIJ (43 Eliz c. 2), s. 1 ; Poor 
Rate Exemption Act, 1840 (3 & 4 Viot. c. 89), s. 1 ; R v BartleU (1708), 

1 Bott’s Poor Laws by Const, 127 ; R v Turner (1718), 1 Bott’s Poor 
Laws by Const, 126 ; compare Chanter v Glubb (1829), 9 B & C. 479) ; see 
also the cases cited p.l8, post ; and gee title Ecclesiastical Law, Vol. XI,, 
fip. 749, 750 In R. v Lambeth (Inhabitamis) (1722), 1 Sira. 525, and £• 
V. WQson (1835), 6 Nev & M. (k. b,) Jll^, lessees of tithes held rate* 





a 


HwJf, eotporations to 5Vhich tithea are approf^mted, are also so rat^ftble (<?). 
, Special The rateability extends to tithe commutation rentcharges (r), and 
^ases in any pther rent pr renteharge substituted for tithes («), unless it is 

which specifically declared not to be rateable the document which 

0^®^® effects the substitution (t). A payment resembling tithe, but not 
are Liable in substitution for tithe, is not rateable, whether it be payable 

as SUCH. ^ parson or vicar (a), or to a layman (6). A tithe renteharge, 
al defined in the Tithe Act, 1891 (c ), is rateable in the hands of 
the owner (d), H 

Metalliferous 19. The lessor of a mine other than a coal mine is rateable for 
mines. it- if the dues 'are wholly reserved in kind although the lessor has 
the option to take them in money (c). 

Allotments, 20- A local authority is^hicli provides and lets allotments is 
rateable therefor»as if it were the occupier (/). ' 


Ad^eitismg 21. If land not otherwise occupied, including that part of a 
stations, highway which is m front of buildings in couirse of construction, is 
used for adveitisements, whether temporarily or permanently, the 
person who allows the land to be used by the advertising contractor 
or, if that person cannot be ascertained, the owner, is rateable 
therefor (^). Wlieie the land is also occupied for other purposes, 


able A parson or vicar is not rateable for a payment made to him out 
ot the proceeds of a tithe renteharge which is not asi^igned to him {Frend 
V. Toll eshnnt Knights {Ghurdiwardens) (1869), 1 E, & E. 753). 

{g) Poor Relief Act, 1601 (43 Ehz o 2), s 1 These persons are there 
described as ** occupiers ** of “tithes impropiiate oi propriations of tithes *’ 
(see pp. 3, 4, ante), but they aro in effect owners The rateable value is, 
however, calculated as if they were occupiers ; see p. 45, post 

(r) E V Crtr///on(1789),3TermRep 385; Tithe Act, 1836 (6 7 Will. 4, 

c. 71), s 69 As to the partial exemption in favour of tithe renteharge 
attached to a benefice, see p 23, post 

(s) Lowndes v. Home (1779), 2 Wm. Bl. 1252, Eann v Pwkin (1782), 

Gald Mag Cas 196 « 

{t) E. V Toms (1780), 1 Doug, (K B ) 401 ; Chatfield v. Buston (1825), 3 
B. &C. 863 ; E v Boldcro (1825), 4 B & C 467 , E v. Lacy (1826), 5 
B. & C 702; Mitchell v. Fordham (1827), 6 B &: (' 274, E. v. Wisiow 
{Inhabitants) (1836), 5 Ad & El 260; E. v. Shaw (1848), 12 Q. B 419; 
see title Ecclesiastical*L w, Vol. XL, p. 749, note (1) 

(a) E V. Great Ilamhleton {Churchwardens) (1834), 1 Ad & El 145 ; E. 
V. Christopherson (1885), 16 Q B D. 7, C, A. 

(b) EsdaUe v. City of London. Union Assessment Committee (1887), 19 
Q. B D. 431, C. A? 

(<) Tithe Act, 1891 (64 & 65 Viet. c. 8), s. 9 (2). 

(d) Ibid , ss. 6, 8 , see title Ecclesiastical Law, Vol. XI., pp. 749, 750. 
Extraordinary tithe rentchaige is not rateable ; see p. 23, post. 

(e) Rating Act, 1874 (37 & 38 Viot c 64), s 13; Van Mining Oo. v. 
Llanidloes Overseers (1876), 1 Ex. D. 310, C. A. (which was a case of a 
lead mine). As to ownership of mines generally, see title Mines, 
Minekals, and Quarries, Vol. XX., pp. 606 et sea. 

(D Smdl Holdings and Allotments Act, 1908 (8 Edw 7, c. 36), s 27 (2) ; 
and see title Allotments, Vol. I,, p. 354. An apportioned part of the rate 
is added to the rent of each allotment, 

{g) Advertising Stations (Rating) Act, 1889 (52 & 53 Vict. o. 27), s. 3 ; 
Chappett V. Si Bgtolph Overseere, [1892] 1 Q B. 661 ; Burton v. St. Giles* 
and St. George^s Assessment Committee^ [1900] 1 Q. B. 389 ; S}^y v. 

(1892), 80 L. R^ Ir. 304.^ If therels no middleman, the person who permits 
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and some person is rateable ini respect thereof,. that person is rate- ^ 

able for the whole value of the land, including the value of the Specie’ 

advertising station {h). Caws In ’ 

• - which 

22. Promoters of undertakings becoming possessed of land Owners 

nnder the Lands Clauses Consolidation Act, 1845(0, though not are Liable 
liable as such promoters to be rated, are liable, until the works asjBch. 
shall be completed and assessed, to make good the deficiency arisipg ownprs of 
in the poor rate by reasqu of the land having been taken and used lands acf)uirert 
for the purposes of the ^orks (j). coraimUoriiy. 

Sect. 4. — Owners Rateable in Place of Occupiers, 

23. In respect of various classes of small property, the lialiility Liability o£ 
to the poor rate has been traasferred by statute from the occupier, owners, 
who would otherwise have been liable, to the owneir (A*). 

24. In a pailiainentary borough, where a house is wholly let iiou'^es let in 
out m apartments or lodgings not separately rated on the 15th apaitnnnts. 
August, 1867, the owner is rateable for the whole house witliout 

any reduction, even though the various ffpartments are separately 
rateable hereditaments (/) and are separately assessed in the valua- 
tion list (m). 

25. The occupier of any hereditament, of whatever value, let Premises let 
to him for a term not exceeding three months, including a hero- 
ditament let from week to week at a week’s notice, is entitled to terms. 
deduct from his rent the poor rale paid by him (n). 


the advertiser to erect his advertisement is rateable under the statute; 
hut this 18 not the common case 

(ft) Advertising Stations (linting) Act, 1889 (52 & 53 Vict c. 27), s 4; 
see Lmisham Corporation v. Avey (1912), 7C J. P, 343 (where the wall of 
a house was reserved to a lessor as an advertising station). 

(t) 8 & 9 Vict. c. 18. 

Ij) Ibid., 8 133 ; see title Compulsory Purchase op Lane and Com- 
pensation, Vol. VI , pp. 16*- 18. Such land may, however, be temporarily 
the subject of rateable occupation even dunng the construction of the 
works; me MitcMl Brothers, Ltd, y Worksop (/?non (1904), d Konstam’fl 
RatmgAppcals, 181 ; 68 J. P. 55 ; and see p 6, ante, 

(ft) The Poor Relief Act, 1819 (69 Geo 3, o, 1:^, s 19. which dealt with 
this subject, has not been explicitly repealed ; but the Representation of 
the People Act, 1867 (30 & 31 Vict. o. 102), and the Poor Rate Assessment 
and Collection Act, 1869 (32 & 33 Vict c. 41) (see note (Z), infra), reperal it 
by imphcation {West Earn (Churchwardens) v. Fourth City Mutual Buildinq 
Society, [1892] 1 Q. B. 654). 

(l) Representation of the People Act, 1867 (30 & 31 Vict. c. 102), s. 7 ; 

Stamper v. Sunderland (1868), L. B 3 C P 388 ; White and Hales 

V. Isimgton Corporation, [1909] 1 K. B. 133, C, A , overruling Dams v. 
WaUis, [1908] 2 K, B. 134; and see title Elections, Vol. XI L, p. 170. 
The agent who collects the rents is not bable to be rated as the “ owner ** 
under this provision (Nokes v. Strong, [1909] 2 K. B 625); compare 
note (n), p 20, post. The above enactment overrides, as far as houses of the 
class aescribed and situated in parhamentaiy boroughs are concerned, the 
provisions of the Poor Rate Assessment and Collection Act, 1869 (32 & 33 
Vict, c. 41), ss. 3, 4 ; see p 20, post, 

(m) Gnggs v. Stevens (1909), 74 J P. 67. 

(n) Poor Bate Assessment and Collection Act, 1869 (32 & 33 Vict. o 41), 

B. 1 ; Hammond v. Farrow, [1904] 2 332 ; and see title LANDLCffiD 

and Tenant, Vol. XVIII., pp. 488 *489. 
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26. In the case of a hereditatnent below a certain specified 
value (o), the owner may agree with the overseers for a term of not 
less than a year to pay the poor rates, whether the hereditament k 
occupied or not, and the overseers may allow him a commission not 
exceeding 25 per cent, on the amount of the rates (p). In a rural 
parish, the consent of the parish council or parish meeting is neces- 
BQfy(q);Hn an urban parish, that of the borough or district council ()) 
or of the vestry (s). 

In the case of all hereditaments which are within the same limits 
of value (<), and wliich include a dwelling-house, the local authority 
above referred to may make an order for rating the owner instead 
of the occupier to all rates made after the date of the order, the 
receiving in any case an abatement of 15 per cent., and if 
he claims to he rated, whether the hereditament is occupied or not, 
a farther abatement not exceeding 15 per cent. («). The same 
authority may rescind the order after six months* notice (v).^ 

27. For franchise purposes, allowances or deductions actually 
made, and purporting to have been made under the preceding 
provisions Oc), lire deemed to have been validly made (a). 


(o) For liiuitfe of value, see title IjAVPloud anp Texani, Yol XVIII , 
p 488, note {?>). 

(p) Poor Pate Assessment and Collection Act, 1869 (32 tc 33 Vict c. 41), 

B. 3. “ t)wnei ” IS defined as “ any peison i(‘cc*iviiig or Uajnnng the rent 

of the hoTeditameiit lor Ins own use, or lecoiving the same for the use of 
any corporation aggregate, or of auv imblic company, or of any landJoid 
or loflS(*e who shall bo a minoi, a mariicd woman, or insane, or lor the use 
of any person for whom he is acting as agent” {ihid , s 20) Such an 
agreement cannot be made wheie the Poor Jiate Assessment and Collection 
Act, 1869 (32 & 33 Viot c 41), b, 4 (see the text, tnfra), is in force, or 
vice vend (Janes v Woohoieh Corporation (1903), Ryde and Konstam’s 
llatmg Appeals, 333) It is uncertain whether such an agreement will con- 
tinue in force after the value of the heieditament has increased beyond 
the prescribed limit (l^orwood Overseers v Sailer, [1892] 2 Q B 118) 

((/) Poor Rale Assessment and Collection A<?t, 1869 (32 & 33 Viot c. 4), 
s 3 ; Local Covciument Act, 1894 (56 Ac 57 Vict c 73), ss 6, 19, and seo 
title Local Government, Vol XIX , pp. 246, 247, 258, 259. 

(r) If an oider has been made under tbe Local Goveinment Act, 1894 
(66 & 57 Vict. c 73), ss, 33 (1), (6), 34 ; and see title Local Government, 
Vol XIX., p. 267. 

(s) If no order has been made ; see note (r), supra , and see title Local 
Government, Vol. XIX., p. 261. 

(<) See note (o), supra. An o^der mado under the Poor Rato Assess- 
ment and Oolleotwn Act, 1869 (32 & 33 Vict c. 41), s, 4, applies 
only to hereditaments whose value is below the maximum when the 
particular rate is made (J^orwood Oveneers v. Salter, [1892] 2 Q. B 
118) 

(u) Poor Bate Assessment and Collection Act, 1869 (32 &: 33 Vict o. 41), 
B 4. As to the forfeiture of the right to abatement by non payment of 
poor rate, see ibid,, s. 5. 

(v) Ihid , s. 4 (3). A resolution to make all agreements with owners 
under thtd , g, 3, has the effedt of rescinding an order under ibid , s. 4 {Jmes 
V. Woolwich Corporation, supra), 

(tc) i.f , under tbe Poor Kate Assessment and Collection Act, 1869 
(33 & 33 Viol c. 41) ; see tlv! text, supra. 

(a) Assobsod Bj|teg Act, 1879 (42 & 43 Vict. o. 10) As to the rating of 
ii'sfejid of occupiers in 4U lelation to the franchise^ see title" 
Eubcxions, Vob XIL, pp, 170, 187* « 
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28. Where My right of sporting (i) is let to a person other skt 4. 
than the occupier of the land, either the owner or the lessee of the Owners 
right is rated in respect of it, at the discretion of the persons who Rateable 
make the rate(c). If the right is enjoyed by the owner, not being ^ 

the occupier of the land, the occupier mriy deduct fiom his rent 

the amount of the rate paid by him in respect of the rateable value Sporimg ' 

due to the sportmg right (d). • ^ 

29. The occupier of a mine not being a coal mine or a mine for MetaUiferoM 
which dues are payable in kind may m certain cases deduct from 

his rent half the rates payable by him in respect of the mine (c). ' 

a 

Skct. 5. — Exemptions of Persons oiheni ise Rateable, 

30. There is a statutory exemption (/) from poor rate m favour Scientifif, 
of a society instituted exclusively (q) for the purposes of science, ii^^erarT, and 
literature, or the fine arts, including music (h), and supported wliolly 

or in part by annual voluntaiy contnbutionB(i), provided (M that 


(b) For the definition ot “ right of 8porimg^’ soo p 4, ante , and for 
the motliod of valuation see pp 44, 45, post As to spoituig rights, 
genciaUy, see tiilo (Iamb, Vol XV , pj) 207 et seq 

(c) Rating Act, 1874 (37 5: 38 Vict. c 54), ss 6 (2), (4), 9. 

(d) lh%d,&a 6 (1), (4), 9 

(<j) Rating Act, 1874 (37 & 38 Vict o 64), ss 8, 9 Ibid , s 8, applies 
only to mines made rateable by that Act Coal mines were already rate- 
able under the Poor Uehef Act, 1601 (43 Ehz c 2) ; and lessors ol dues 
payable m kind had been already held rateable ; see note (c), p 4, ante. 
The Rating Act, 1874 (37 & 38 Vict c 64), s. 8, has no operation where 
there is a sjiecific contract on the part of the occupier to pay the rate in the 
event of the mine being made rateable, which was actually done by Iho 
Act As to what is or is not such a spccilic contract, sec Demnshite 
(Duke) V. Banow Steel (h) (1877), 2 Q B J) 286, A. ; Chaloner v, 
Bolckow (1878), 3 App. Cas 933 

(/) Scientific Societies Act, 1843 (6 & 7 Vict c 30), s 1. For cases in 
which the exemption has been held to apply, see titles Liteuary and 
Scientific Institutions, Veil XIX., p» 205, note (e). For cases m which 
the exemption has been held not to apply, see %hid , 8t, Maiylebone 
Vestry v Zooloqwal Society of London (1854), 3 E. & B, 807 ; E, v. Eoynl 
Medical and Chrurgical Society of London (1857), 30 L. T (o, s ) 133; 
Liverpool Corporation v. West Derby Union (1905), 92 L. T. 467 (tree 
library) ; and as to other pailicular societies, see •notes (q) — (4), tnfta 

(g) This word is important (E v, Cockbum (1852), 16 Q B 480 (where 
the United Servicib Institution was held not to be exempt), Inland Revenue 
Oommmioners v. Forrest (1890), 16 App. Cas, 334, 352) ; and see title 
Literary and Scientific Institutions, Vol XIX , p^* 206. notes (c), (q), 

(h) Royal College of Music v Westmvnster Vestry, [1898] 1 Q. B 809, 
C. A. But a musical society the pnmary object of which is the amuse- 
ment of the members is not exempt (E, v. Brandt (1851), 16 Q, B 462). 

(t) Contributions are not voluntary if a matenaJ equivalent of j)ccuniary 
value 18 received in return for them (Savoy Overseers, etc. v. Art Union of 
London, [1896] A. C. 296) ; but a grant made by Government or by a county 
council does not prevent the exemption applying (Eomsey School of Art 
V Edmonton Union (1905), 2 Konstam’s R^^hng Appeals, 393 ; 94 L. T. 
203), 

(Jc) E, V. Jones (1846), 8 Q. B 719. But the exemption is not defeated 
by lie possibility of a division of the property upon a dissolution of the 
, society (Birmingham (Churchwardons) v Shaw (1849), 10 Q, B. 868 (Bir- 
mingham New Library) ; E, v. Manche§t€r Overseers (1851), 16 Q B. 449 
(Royal Manchester Institution) ), n«r by the salf of a member’s shaVe 
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Sm. 6. any division of money among the members is expressly prohibited 
^jBManptions by the laws of the society, and that the prescribed (i) certificate by 
ef Persons the Chief Registiar of Friendly Societies is obtained {vi). 

The exemption applies only in respect of property occupied by 
Bateaple. society for its own business and purposes (?i), and does not apply 
Nitent of if any part of the premises is sublet (o), unless that part is separately 

exemption. rated (jp). 

There is a statutory exemption in favour of churches, 
gunSay chapels, and piemises exclusively appropriated to public religious 

schools. worship (q). The exemption applies although some part of the 

premises is ysed for Sunday or infant schools, or for cliaritable 
education (?*), but it does not apply to college chapels (&•), or to burial 
grounds (/) acquired under the Church Building Acts(?/). 

Exemption may also be granted at their discretion by rating 
authoiities to certain Sunday and ragged school premises which do 
not fall within the preceding exemption (a). 

Voluntary No person is liable to be rated in respect of any non-piovided 

schools. ■ - 

{Bradford Library Siooieiy v, Biadford {Churohwa'iden^i) (1858), IE & E 88; 
Liverpool Library v Liverpool Corporation (1860), 5 11 & N. 526), nor by 
the fact that some ot the members are paid for tJieir sex vices to the society 
(Royal College of Mmic v }yeBimiiuter Ve»try, [1898] 1 Q B 809, C A ). 

(Z) See title Litbrakt and Scientific Institutions, Vol XIX, 
p. 207 

(m) The certificate is a condition precedent to the exemption being 
allowed ; see the Scientific Societies Act, 1843 (6& 7 Vict o 36), ss 1 — 6 : 
Friendly Societies Act, 1896 (69 & 60 Vict c 25), s. 2. As to appeal against 
the certificate, or fiom a refusal to giant a certificate, see title Literary 
AND Scientific Institutions, Vol XIX , p. 208 The grant of a certificate 
is, however, not necessarily followed by the allowance ot the exemption 
{R V. Phillips (1848), 8 Q B 745) ; and see title Literary and Scientific 
Institutions, Vol XIX , p 207 

(«) Scientific Societies Act, 1843 (6 & 7 Vict c. 36), s. 1 This includes 
rooms occupied by the servants of the society for its purposes {St Annet 
Westminster (Churchwardens) v, Linnosan Society of London (1854), 3 £ & B. 
793). 

(o) Purvis V Traill (1849), 3 Exch. 344 ; R*y Royal Medical and Chirur^ 
gical Society of London (1867), 30 L T. (0 S ) 133 , Clarendon (Earl) v. St 
James (Rector, etc) (1852), IOC. B. 806; Jenner Institute of Preventive 
3fedi€ine v St George's Union (1900), Ryde and Konstam’s Rating 
Appeals, 242. 

(p) R, V. Manchester Overseers (1861), 16 Q. B 449. 

(q) Poor Rate Exemption Act, 1833 (3 & 4 Will. 4, o 30), s. 1 : and see 
title Ecclesiasticai. Law, Vol. Xl., pp 791, 819, 827. The churches, 
chapels and premises, if not belonging to the Established Church, must 
have been certified under the Places of Worship Registration Act, 1855 
(18 & 19 Vict. 0 . 81) (Poor Rate Exemption Act, 1833 (3 & 4 W^ill. 4, 
0. 30), B. 1). 

(r) Ibid,, s. 2; and see title Ecclesiastical Law, Vol XI.,pp. 791, 819. 

(s) Offiford Poor Sale Case (1857), 8 E & B 184. 

(f) ^lanchester Overseers v. Wmstanley, [1908] 1KB. 835, C. A. 
The point was not raised in the House of Lords, where the rateable occupa- 
tion of the burial ground waa afBrmed for other reasons (S. C. [1910] A. C. 7) ; 
and see tilles Burial and*Cremation, Vol. Ill , pp. 410, 465; Eccle- 
siastical Law, Vol. XL, pp. 732, note (r), 741. 

(u) As to the Church Building Acts, see title Burial and Cremation, 
Vol, III,, p. 436^.note (c). 

(a) Sunday aud Bagged Schools (Exemption fiom Rating) Act, 1869. 
(32 & 33 Vict. c. 40) ; BeU v. Chane (1873), L. R. 8 Q. B. 481 ; and see 
title EocLESiAftTCAL L^w, Vol. XL,*pp. 791, 792. 
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school, except to the extent of any profit derived by the managers Sect, r 
from letting ii(&); but a boarding school is not within this Exemption^ 
exemption (v). of Persons 

otherwise 

32. Extraordinary tithe rentcharge is not rateable (<i). Rateable, 

33. Lighthouses and certain other property belonging to or Extra- * 

occupied by the Trinity House or the Board of Trade are*exempt ordinaiy 
from rates («). charge. 


34. No person is liable to be rated for an otherwise unoccupied Lighthouses, 
house by reason of a room therein being used for taking a poll at a Polling 
parliamentary election (/ j. • stations 


Sect, 6. — Partial Kirnqjfioiis, 


houses. 


35. The occupier of agricultural land ( 9 ) is entitled to be rated A?ncuitiual 
therefor to the poor rate at half the late lu the E payable 
in lespect of buildings and other hereditaments (It). A siiailar tobeneflw.^ 
exemption applies to the owner of tithe rentcharge attached to a 
benelice (i). 


36. Burial grounds acquired under the Burial Acts (k) are to Bunai 
be rated to all county, parochial, and other local rates upon a value grounds 
no higher than that at which the land was assessed at the time of 
acquisition (Z). 


{h) Voluntary Scbools Act, 1897 (60 & 61 Vict c 5), bh 3, 4 ; Education 
Act, 1902 (2 Edw. 7, c 42), s. 25 (2), Sched III , rr 1, 10, and see titles 
('hamiies, Vol. IV, p 212; Ecclesiastical Law, Vol XL, p. 792. 

(c) Royal Patriotic Fund {Commii^sioneii) v. Wandsworth Corporation 
(1903) 67 J P 311. 

(d) Extraordinary Tithe Redemption Act, 1886 (49 & 60 Viet c 64), 
B. 4 (5) ; and see title Ecclesiastical Law, Vol XI , pp 761, 762. 

(c) Merchant Shipping Act, 1894 (67 & 68 Vict c 60), bs 731, 634 The 
exemption does not extend to a lighthouse controlled by a local authority 
{31 ersey Bocks and Harbour ^oardY. Llaneilmn Overseers Q B D. 

770, C A.) ; and, as to lighthouses, see title Shipping and Navigation 

(f) Ballot Act, 1872 (35 & 36 Vict c 33), b 6; see title Elections, 
Vol. XII , p. 310. It 18 not clear how far this exemption extends to 
elections other than parhamentaiy. 

(g) The term " agricultural land ” is defined by the Agricultural Rates 

Act, 1896 (69 & 60 Vict c 16), s 9. It does not include laud covered 
with glafis-houses or similar buildings v. Richmond, [1899] A C. 

448 ; compare Public Health Act, 1876 (38 & 39 Vict, c 55), s. 211 
(1) (b) ), or a burial ground ; see title Surial and Ckemation, Vol. Ill , 
p 466. 

(ft) Agricultural Rates Act, 1896 (59 & 60 Vict c 16), ss, 1, 9 This 
temporary Act has been extended to the 31st December, 1912, by the 
Expiring Laws Continuance Act, 1911 (1 & 2 (leo 6, c 22), s. 1 (2). The 
enactments referred to do not prevent the rateable value of agricultural 
land being calculated m the ordinal y way , it is, however, entered in a 
special column of the valuation hst and rate^book ; see pp 48, 65, post, 

{%) TitJie Rentcharge (Rates) Act, 1899 (62»& 63 Vict, o. 17), s. 1 By 
ibid,, B, 4, this Act remains in force during the continuance of the Agricul- 
tural Rates Act, 1896 (69 & 60 Vict. c 16) ; see note (h), supra , and see 
tiile Ecclesiastical Law, Vol XL, p. 750, 

{k) Sfee title Burial and Cremation, Vol, III., p. 445, note (w). 

' (Z) Burial Act, 1866 (18 & 19 Vict, c. J28), s. 16 ; and see title Burial 

• and Cremation, Vol. IIL, pp, 466^461. This does not* apply to burial 
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37. An order authoriising the construction of a light railway 
may direct that it shall, for a limited period not exceeding ten years, 
be rated to any local rate only at the value which the land would 
have possessed if it had remained in the condition in which it was 
when acquired (m), 

38. A partial exemption somewhat similar to that \Nhich _may 
bq applif.d to light lailways appears in many of the Acts authorising 
the construction of canals (it). 

39. Property acquired by the Postmaster-General under the 
Telegraph Act, 1803 (o), is rateable (p), only at the value at which 
it was properly assessed or assessable at the date of its acquisi- 
tion by him(</). 

40. A person who, by viitue of a liability W repair some 
higlmav miione^'tenurat is by statute exempt from highway rates, 
appears to be exempt also from such pait of a poor or other rate as 
IB levied to meet highway expenses (r). 

41. The Legislature has in the past conferred upon various 
special kinds of property (s) exemptions (t) more or less complete 
from payment of rates (a). 

f>ioiind8 otherwise acquired; compare Nortll JiJancheder Overseers v. 
]V flOOS] 1KB. 836, 0. A ; and see note (/), p 22, ante 

(r») Ijigiii Railways Act, 1896 (59 & 60 Viet, c 48), s 6(1), and, as to 
light lailways gciieially, see title Trvmways ani» Light Railways. 

(a) See, v.Calde) andHehbleXavigationCo (1818), IB &Ald 263; 
B V hudley Canal Co (J 825), 7 Dow &Ry (k b ) 460 , B v Begenfs Ccmal 
Co, (1827), 6 B & C 720, B v Chelmer and Blacicwater u^avwation Co 
(183 J), 2 B. & Ad. 14 , ^ V Monmouthshire Carnal Co (1835), 3 Ad & El 
619 ; B V Leeds and Liverpool Canal (Jo, (1838), 7 Ad & El 671 ; B, v. 
Jinsiol Dock (Jo (1841), 1 Q. B 535, B v Birmingham Canal Co (1838), 
7 L J (m. c ) 67 ; B, v. Aylesbury with Wallon Overseers (1846), 9 Q B. 
261 , RegenVs Cana Co v, Uendon Overseers (1856), 6 E & B 852 , Ere- 
wash Canal Co v. Eastwood ( Churchwardens) ^1S56), 4 W R 494; B. v. 
(^rand J unciwn Civnal Co. (1859), 7 W, R 697 ; B v Glamorganshire 
Canal Co (1860), 3 E &E. 186, Grand Junction Canal Co, v. Eemel 
Hempstead (1870), L R 6 Q B 173, Warwick, etc Canal Navigation 
Co V Birmingham Guaidians (1872), 37 J P 150, Begenfs Canal Co v, 
8t Paucnis Assessment OquimUiee (1^11), 3 Q B D 73 , Glamorganshire 
Navigalmi Canal Co v. Merthyr Tydfil Union (1902), 67 J P. 62 As 
to caiul companies generally, sec title Railways and Canals, Vol. «XXIII., 
pp. 779 et seq. 

(o) 31 &' 32 Vict. c 110. As tcPsuch acqui^-itiou, see title Tblegbafhs 
AND TKLEniONES. 

(p) But see p 16, ante 

(q) Telegraph Act, 1868 (31 & 32 Vict. c 110), s 22; and see the cases 
cilcd in note (f/), p, 16, ante 

(0 See title Highways, Streets, and Bridges, Vol XVX., pp. 90, 91. 

(^) li 9 , as to lauds embanked from the Thames, see Wtllums v. Pn’l- 
ehafd (1790), 4 Term Rep 2 , Eddington v Botman (1700), 4 Term Rep 4 : 
Pttchardv Haptoood (1800), % Term Rep 468 ; P v London Gas Light Co. 
(1828), 8 B. & C. 64 , Sion College v. London Corporation, [1901] 1 K. B, 
617, 0. A , as to the site of the old Loudon Customs House and quays, 
see Imdon Oorporistion v. Netherlands Steamboat Co, [1906] A. C. 263- 
and as to Serjeantis Inn, see Thorpe v. ^Adams (1871), L R. 6 C. P. 126 1 

J --- ■ ■ 

* (0i («) notes Md (a), see next page. 
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Part II.— Poor Rate: Basis of Assessment. 


Sect. 1. — Rafeahk Value General Principles. 

42 . The poor rate is assessed upon the “ rateable value '' of the 
hereditament (6), that is to say, upon a sum estimated to represent 
the rent at which the hereditament might reasonably be expected 
to let from year to year, free of (c) all usual tenant’s rates and taxes 
and tithe commutation rentcharge, if any, and deducting therefrom 
the probable average annual cost of the repairs, insurance, and other 
expenses, if any, necessary to maintain the hereditament in a state 
to command the rent (d). “ The gross estimated rental ” is esti- 
mated in the same way, but without any deduction for repnirs, 
insurance, or expenses necessary for maintenance (e) ; it thus torms 
a step in the ascertainment of the rateable value ( f). 


Sect. 1. 
Rs^eable^ 
Value : 
General 
Principles. 

Uateablc 

Talue. 


Gross csli- 
mated rental. 


Jonas V St, Bunsian-m^the-West Overseers (1908), 72 .T P 157, A 
As to property occupied within the meaning ol local Acts lor “ pm poses 
of public chanty,” sec Hall v Derby Sandmy* Author itif (1885), 16 Q P D 
1G3 , “for the education of the poor exclusively,” liadfieldY Jjtveiponl 
Corporation (1899), 80 L T 566, and “solely for public purposes,” E'ih(n- 
don Corpoiation v. Blachvood (1877), 2 App Cas 574, and see idle 
Chauitiks, Vol. IV , pi> 107, 117, 213. 

(f) As to when an exemption coveis more modern rates of a new kind, 
and when it enures for the benefit of purchasers, or if the land is used for 
othei pui poses, see Wtlltams v. Tntchard (1790), 4 Term Kep 2 , Eddington 
V Borman (1790), 4 Teini Kep 4; Berchard v ileywood (1880), 8 Term 
Kep 468, k V. London Gas Light Co, (1828), 8 B. & C' 54, Sion College 
V. London Corpoiationy [1901] I K, B. 617, 0 A ; London Corporation v. 
Netherlands Steamboat Co, [1906] A. C 263, Thorpe v Adams {IHll), 
L R or P 125 , Jonas V. /S'/ Bunsian’in-the-W esi Oi'ersecrs, supra , and 
on the latter point, see also Pontefract Assessment Committee v Pontefiact 
Park Trwsfeeb (1898), 78 L T 738; B v, Worcester Union Guardians 
1 W. K 146, Manchester Corporation v. Manchester Overseers (1853), 2 
W R 64 As to the effect upon an exemption of a subsequent general 
statute, see London and North Western Bail Co v. Walsall Overseers (1876), 
36 L. T. 626; Biiigley Urbam Distnet Council v. Midland Bail, Co (1899), 
80 L T. 725. 

(а) As to what is included in the expression “poor rate anii other 
chaiges at present collected with it,” see Whitehaven Harbour Comm tssioners 
y. Whitehaven Union Assessment Committee (1905), 70 J P 89 , and 
as to “general purposes rate,” see Burrup v London and South Western 
Bail Get. (1890)3 64 L T 112. The poor rate is a “public” tax {E v 
Scott (1790), 3 Term Rep 602), and the county rate is a “ parochial ” tax 
{B, V Aylesbury with Walton Overseers (1846), 9 Q B ,261), and see tdle 
Chaeities, Vol. IV , p. 213 

(б) Subject to what has been said about partial exemptions, pp. 23, 24 aide. 

(c) I e., assuming the tenant to pay such rates and taxes 

(d) Parochial Assessments Act, 1836 (6 & 7 Will. 4, c, 96), s 1 ; the 
definition in force in the Metropohs is worded somewhat differently 
(Valuation (Metropolis) Act, 1869 (32 & 33 Vict c 67), s 4 ; see p 116, 
post). Special standards oi assessment are apphed to certain mines, and 
to woodlands and sporting nights ; see pp 4^—46, post, 

(e) Cnion Assessment Coinniittee Act, 1862 (25 & 26 Vict c 103), s. 15. 
The defimtion of gross value in force m the Metropolis is woided somewhat 
differently (Valuation (Metropolis) Act, 1869 (32 & 33 Vict. e. 67), s. 4; 
see p. 115* post). As to the purpose of estimating the gross estimated 
rental, see p. 30, post, 

(J) In the sirnple case of a dwellyng-ijouse, the rent at* which it wofild 



Bates akd Batino. 


2e 

Sbot. 1. 

Rateable 
' Value: 

General 

Principles. 

Hatters to be 
considered m 
BBOcrtaining 
rental value : 

(i ) as regards 
tenant; 


(li) as 
regal da term , 


43 . In order to estimate the rent which would be paid from 
year to year, it is necessary to take into account all the persons who 
might possibly take the hereditament at a rent for such a term 
including the person actually in occupation, even though he happens 
to be also the owner of the hereditament (ft). The actual rent is not 
the measure of value (i) ; but a rent from year to year recently fixed 
as betvifeen strangers, and including the whole of the consideration 
jfroceeding from the tenant for the occupation of the hereditament, 
may be the best evidence of rateable value (k). If what is called 
“ rent ” includes a payment made for something other than the 
occupation of the hereditament, a correction must be made in older 
to arrive at the rateable value from the so-called rent (/). 

' 44 . Although the tenant is assumed to take the hereditament 

only from year to year, he is supposed to have a reasonable pros- 
pect of continuihg m occupation (ni). 


bo let from year to year, if tlie landlord undertook to pay for the repairs 
and inRiirauce, repiesents the gross estimated rental , and the rent at 
which it would be let irt»ih year to year, if the tenant undertook to pay 
tor the ropaiis and insurance, lepiesents, subject to a sinking fund tor 
renewals, the rateable value (72 v (1867), L. R 2Q R 542). The 

deductions on account of repairs, insurauce and expenses necessary for 
maintenance, being the difference between “ gross estimated rental ” and 
** rateable value,” are often called “ statutable deductions ” ; as to these, 
see, further, p 30, fosi. In connection with special kinds of property, 
e g , railways, the rateable value is often ascertained first, and the amount 
of the d(‘duction8 added thereto, in order to asceitam the gross estimated 
rental , see, generally, pp 30 et mf , post, 

(q) The ideal person who would so take the hereditament is commonly 
called the “ hypothetical tenant ** 

(h) E V London School Board (1886), 17 Q B D 738, C A ; London 
County Council v Enih (Churchwardens) and Dartjord Union Assessmmi 
Committee, [1893] A C 662 An occupying owner must, however, be 
taken into account as a possible tenant , and the rent that he would 
give as tenant may often (as in the case of a country mansion) be 
arrived at on considerations quite different iiom those which would 
actuate him m fixing a price for the purchase of the hereditament ; see 
p 28, post 

(0 E v. London School Board (1886), 17 Q B. D 738, C A ; seel2 v. 
Skingle (1798), 7 Term Rep 549, llayward v Biinhwoith Overseers (1864). 
10 L. 608 

(k) If, however, a picmimn is paid for the tenancy of the hereditament, 
or if some other sum xs in fact penodically paid for the occupation besides 
what IS called the rent (FidUiiy^ St Saviour's Union, [1900] 1. Q B 138), 
or if a burdensome^ovenant is imposed upon the tenant (Davies v Seisdim 
Union, [1908] A. C 316), some addition must be made to the rent reserved 
before the rateable value can be arrived at from it 

(l) As where fiats or iproperty let by the week are let on the condition 
that the landloid pays the rates and taxes (see p. 29, post), a very frequent 
case, or where the “ rent ** includes the water rate (Smith v. Birmingham 
(Churchwardens, etc.) (1888), 22 Q. B. D 211 ; not appealed against on this 
point) No correction is, however, admissible in the case of such property on 
account of its standing empty or of the rent being irrecoverable (Smith 
r. Birmingham (Churchwardens, etc.) (1888), 22 Q. B. D. 211, 703, C. A ). 
As to the nature of “ rent ” and as to parents which are not “ rent,” 
see title Lanplord and Tenant, Vol XVIII., pp. 464-466. 

(w) Creat Eastpn Eail Co v. Ra/uqhley (Churchwardens, dc.) (1866), 
L R. 1 Q B 66d ; E v. South Staffordshire Waterworks Co. (1885), 16’ 
Q. B. D, 369, C, A * ; Cdive v. Foy Overseers (1876), 39 J. P. 774/ 



Part II.— Poor Rate ; Basis or Assessment, 


27 


45. The rent which a tenant could afford to give is calculated 
with reference to the hereditament in its existing physical condi- 
tion (w), and to the mode in which it is actually used(o). A 
continuance of the existing conditions is prhnd facie assumed (jp). 

46. The rent is assumed to be given for the accommodation 
that the hereditament affords, and where the accommodation 
afforded by the hereditament is required for the carrying 5n of ^ 
gainful trade, that fact must be taken into account in ascertaining 
the rent that would be given (q). 

Where the trade could be equally well carried on upon some other 
hereditament of the same class, there is no need to inquire 
into the profits actually made(u), but where the trade can only 
be carried on upon the particular hereditament, as in the cases of 
licensed property (1#), railways (c), tramways (rf), waterworks (c), gas- 
works (/), electric undertakings (q), mines {h\ harbohrs (i), and other 

(ti) B. V Gland Junction Bail Go (1844), 4 Q B. 18 ; Sculcoates Union 
V. Kingsion-upon^Hull Dock Co , [1895] C. A 136 If tlie land Las biiild- 
ingB upon it and is occupied it must be valued 'with them (see, eg , R v. 
Aberystwiih Overseers (1808), 10 East, 354) , bit land must not be valued 
at the rent at which it would be lot if more, or more valuable, buddings were 
erected upon it (B. v. Gardner (1774), 1 Cowp 79 , Kempe v Spence (1779), 

2 Wm. B1 1244, B. v. Mast (1795), 6 Term Rep 164; B y 8t Luke's 
Hospital (1760), 2 Burr 1053, 1064 , East London Bail. Co {Directors, etc ) 
V Whitechurch (1874), L R 7 H. L, 81, 86) Where the value ol the land 
proceeds from the right to remove a portion of the soil, the rateable value 
18 the rent which would be given for the land so far as it is woikable and 
unexhausted, as in the case ot a coal mine (B v. Bedworth {Inhahifanls) 
(1807), 8 East, 387 ; Ti^neCoalCo v Walhend Overseers {]Sn), 4:^ L J. 
(M. c.) 185) , of a brickfield (B, v. Westbrook, B v. Evenst (1847), 10 Q B. 
178) ; or of a gravel pit {Famham Flint, Qiavel and Sand Co, v Farnfum 
Union, [1901] 1 K. B 272, C 4.). 

(o) Staley v Castleton Oversee) s (1864), 5 B. &S. 605 , Harter v Saljord 
Overseers (1865), 6 B A: S. 591 The tomcr case was distinguished upon 
the facts m Hoyle and Jackson v Oldham Pooi Law Union Assebsment 
Committee and Oldham Township {Churchwaidens, etc ), [1894] 2 Q B 
372, C A (where a stnke waa held not to have affected the rateable value of 
certam mills) ; but the rule as stated m the text, supra, v as not doubted 

(p) Staley v. Castleton Overseers, supra , B v. Ftetton Overseers (1861), 

3 E. & E. 450 

(q) B. V Grand Junction Bad Co , supra 

(rt) As in the case of a small shop, or a barrJBter’s chambers {Mersey 
Docks V. Liverpool (1873), L R 9 Q B 84, per Blackburn, d , at p 97 , 
B V. Loftdon and North Western Bail Go, (1874), L R. 9 Q B. 134, per 
Blackburn, J , at p. 144 , see B, V. North Aylesfoid Union Guardians 
(1872), 37 J. P 148) In such oases evid*enoe of rateable value is found in 
the rent actually given for the hereditament, or m the rents prevailing foi 
similar property in the neighbourhood ; and an inquiry into profits is not 
admissible (Cariwnght v. Sciikoates Union, [1900] A C. 150, 157, 158). 
Neither do the profits made constitute an element in estimafnig the 
rateable value of lactories ; but here actual rents are rarely available, and 
other methods of valuation arc employed ; see p. 28, post, 

(6) See p 41, post 

(c) See p. 31, post 

(d) See p 38, post, 

(e) See p 35, post, 

(/) Seep 35, post 

(g) See p. 36, post, 

* (ft) See p 42, post, 

(«} See p. 39, post 
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special kinds of property (ft), the actual profits made upon the 
hereditament are among the matters which an intending tenant 
* Tllae ; would take into consideration, and are therefore used as a basis upon 
Oeneral which to calculate the rateable value (a). Where the actual profits 
looked at, the inquiry must embrace the whole of the 
^ ^ profits made upon the hereditament, although a part of them does 

not enure to the actual occupier (6). 

Capital value *• 47 . Where neither actual rents nor the profits of trade are 
as evidence, available as evidence for the estimation of rateable value, a 
peicentage of the capital value of the hereditament is in some 
cases taken as evidence, although not necessarily conclusive 
for that purpose (c). When such a course is taken, the capital 
value is the value for which a hereditament equally fit for the same 
purpose as the one to be valued could be erected on the site, and 
not the actual, cost, noi the depreciated selling value, of the 
particulai hereditament m question. 

Machinery 48 . The actual equipment of a hereditament with machinery 
and plant. and plant must not be left out of account (d), even though the whole 

(k) Such as a lacecourse (JK v Venall (1875), 1 Q B D. 9) ; a railway 
lelieshnient room {Clark v Fuliertmi-A'nqar (1880), 6 Q B D 139) , rattle 
laiiages (Memeif Docks and Baihour Boaid v Birkenhead Assessment Com^ 
7 nittee, [1901] A C 175) ; a toll-bndgo (i2. v. UamlfnersmHh Bindge Co 
(1849), 16 Q B 369) ; a market (Brecon Markets Co. v St Nanf's, Brecon 
(1877), 36 L T 109) ; but, as to those tolls of a maiket which must be 
left out oi account, see p 9, ante 

(fl) (^'artwrifjU v Scukoaks Union, [1900] A C, 150, 157, 168. The 
methods by which lateable value is calculated upon such a basis are 
described at pp 30 et seq , post 

(b) R v Slierjnid B 2Q B 603, R v Rhymneg Rad Co 

(1869), L B 4 Q B 276, sec Davies v, Seisdon Union, [1908] A C 315. 
As to the effect ol statutoiy restrictions on profit, see p 36, post It 
makes no diHerence that a part ot the receipts is received from the owners 
ol pioperty situated in another parish (R v llolnie Beset voirs (Directors) 
(1S62), 10‘VV. B 734) 

(<*) Tins test is often apphed to hereditaments occupied by a pubho 
authority in order to fulfil a public duty (s8e p. 16, ank , R. v Jjondon 
School lioatd (1886), 17 Q. B D 738, C A. ; London County Council v 
Eiith (ChuicJiwordcn'^) and Dartford Union Assessment Committee, [1893] 
A. C. 562; jAveipool Coi potation v. Lkmfyllin Assessment Committee, 
[1899] 2 Q B. 14, C A ,, London School Board v Wandswoith and Clapham 
Union (1900), Byde and Konstam’s Bating Appeals, 24; Livetpool 
Corporation v. Chotlcy Union Assessment Committee an dJiVithnel Overseers, 
[1912] 1 K. B. 270, <J. A.), and to the indirectly productive portions of 
industrial undertakings (see pp ,3*1, 37, 38, post) , but. it does not appear to be 
applicable to the dii ert ly productive poi tions (Oreat Central Railway v Ban- 
bury Union, Sheffield Utiwri v. Great Central Eadway, [1909] A 0 78) It has 
been apphed m ascertammg the rateable value of a lighthouse (Lancaster 
(Port Commissioners)^. Barrow-in-Furness Overseers, [1897] 1 Q B. 166). 

(d) This principle applies whether the rateable value is arrived at by a 
percentage on caiidal value, or by a mere estimate of rent; and was 
laid down witn regard to a steelyard (B. v. St Nicholas, Gloucester 
(1783), 1 Bott’s Pool Law^by Const, 163), to a cotton carding machine 
{B. V. Hogg (1787), 1 Term Bep 721), to steam engines etc. (B v, 
Birmingham and Staffordshire Gas Light Co. (1837), 6 Ad. El. 634), to 
machinery in ironworks (B v. Guest (1838), 7 Ad & El. 961), to cranes 
and other maohines used for dock purposes (B v Southampton Dock Co. 
(1851), 14 Q B. 687 ; London and India Docks Joint CommUtee v. Poplar^ 
Omen (1900), Byde and Konstam% Batmg Appeals, 245), to leaAchambers 
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or some part of the, machinery and plant is nnatti^ed to the 
freehold, or would not pass upon a demise of the hereditament (e). 

49> The probable rent is to be estimated upon the assumption 
that the tenant pays all usual tenant’s rates and taxes (/) ; if, there- 
fore, the landlord pys these, a deduction must be made from the 
actual rent when using it as a basis lor calculating the gioss estimated 
rental (^); and for this purpose the amount to be deducted»(ft) mpst 
be ascertained irrespective of the fact that the landlord receives an 
allowance or abatement (t). The land tax (k) is not a tenant’s tax, 
nor is the income tax (Z) ; but a special rate(wi), levied for protection 
against damage by flood or erosion, may be a tenantls rate 


Sect. 1. 
Bateable 
?alne: < 
Qeneral 
Principles. 

HecfbctionL 
from rental 
value — 

(i) uBual 
tenants rates 
and taxes 
when paid 
by landlord ; 


for the manulartuie of sulplinrio acid (J? v Haslam (1851), 17 Q. B 220), 
to machines peimanently connected with railway iinnnises {B v ^orth 
Staffordahue Bail. Go (1860), 3 E. & E 392), to lotortsj, j^asholderp etc 
m a gasworks (K v Lee (1800), L B. 1 Q B 241), to maohmtry m ship- 
building yards (Lainq v. Bishopwearmouth (1878), 3 Q B D 209 , Tyve 
Boilei Works Co v Longhenton Overseers (1886), 18 Q B D 81, C A), 
to bobbinot macbmes in a lace factory (Gi^ord. Fox & (Jo v Chmd Umon 
(1890), 63 L T 249), and to floating pontoon* (Tyne Poaioo«« f'o v Tyne- 
mouth Umon Guardians (1897), 76 L T 782) 

(e) Kirhy v Hunslet Asi^essment Gomnuflee^ [1906] A C 43 Tins 
decision, which was concerned with a small engineering works in which 
none of the rnachmery and plant was aitached to tho freehold, abolished 
the restrictions which weie thought to have been imposed upon the 
principle stated in the iext, suprtt. by the decisions in 2? v Uahtead 
Overseers (1867), 32 J P 118, Ghidley v West Earn {Ghurehwmdens) 
(1874), 32 L. T 486, (Uoelett v. Northampton Assessment Commaliee 
(1902), 72 L J (K B ) 320 The method by winch the piineiple laid down 
in iTirhy V Uurtdet Assessment Committee, supra, should be fully applied 
m practice is still undetermined 

(/) As to the construction of covenants to pay lates and taxes, see title 
Lai^dj.dud and Tenant, Vol XVI II , pp 489 ei seg 

((/) Parochial Assessments Act, 1836 (6 & 7 Will 4, c 96), s 1; seep 25, 
ante. The poor rate itself and Lamher hurst Tithe (hmmutation 

Bent Charges (1858), E. B & £ 1, 47) and the other rates desciibcd in 
this title, with the exception ot special sew^ers rates (see p 112, post) and 
private improvement rate^ (seo p 98, post), are tenant’s rates A winter 
“rate ” is not a rate, strictly speaking, but if meluded m the rent should be 
deducted before arriving at the gross estimated lental (Smith v Ihrminq- 
ham (Churchwardens, etc ) (1889), 22 Q. B. D. 211, 703, C. A • see p 20, 
ante); compare B v. Bilston (1866), L E. 1 Q 18 ; see p 30, post 

(h) The amount to be deducted must, of course, be calcul.ilod by a pro- 
portion*8um with reference to the rateable value, winch it is tho object of 
the calculation to Ox (Tyne Improvement Commissioners v Chuton Overseen s 
(1862), 32 L J (M c.) 192) 

(i) B. V. Dodd (1865), L K 1 Q, B 16, where llic landlord had com- 
pounded under a local Act , but the decision applies equally wline the 
landlord has become liable under the Poor Kate Assessment and Collection 
Act, 1869 (32 & 33 Vict c 41) (see p. 20, ante), or the Pubho Health Act, 
1876 (38 &c 39 Viot. c 66), s 211 (see pp 84, 87, post) 

(k) Hackney and Lambeihurst Tithe Commutation Bent Chaiges, supra. 
As to land tax generally, see title Land Tax, Vol, XVTIL, ])p 307 et seq, 

(l) Or property tax (E. v, Southampton D^ck Co. (1851), 14 Q, B. 687). 
A deduction on account of tenant’s property tax was allowed in Hackney 
and Lamherhurst Tithe Commutation Bent Charqes, supra, but this decision 
does not appear to be consistent with the decision in B v. Southampton 
Dock Co,, supra. As to mcome tax generally, see title Income Tax, 
Vol XVI , pp 607 et se^. 

(m) A sewers rate is, m general, ^deductible either as ^ tenant’s rate or 
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General 
Principles. 

(iW) statu- 
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deductions ; 


(ill.) tithe 
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In calculating the rateable value from the gross estimated rental, 
deductions must be made for the probable average annual cost of 
repairs and insurance, and other expenses necessary to maintain 
the hereditament in a state to command the r 0 nt(n). Such 
expenses include a sinking fund for the ultimate renewal of the 
perishable portions of the hereditament (o), whether sucli a sum is 
actually, set aside or not (jp), and some special rates, for example, 
a ’hewers rate (g), or, in valuing a fishery, a rate for fishery pro- 
tection (7*) ; but they do not include a water rate paid by the land- 
lord (5), or the compensation charge imposed in respect of certain 
licensed premises (0. 

Tithe commhtation rentcharge (7t) and any rentcliarge equivalent 
thereto (y) must be deducted. 


Sect. 2. — Rateable Value of Special Classes of Property, 
Sub-Sect, 


iiivibionof 50. In order to ascertain the rateable value of that portion of a 
into^directiy undertaking {w) which is situated in a given parish, the whole 

productive^ Undertaking is divided (i) into those portions which are directly 
and indiipctiy productive of profit and those portions which are thought to be 
Dortious^^ only indirectly productive thereof (a). The formei portions consist 


tax, or as an expenae necessary to maintain the hereditament (B v. Adames 
(1832), 4 11 & Ad. 61 ; E v. Ball Dare (1864). 6 B & S. 786 ; E. v. 
G<timho}OHfjhVnion{l%n),L R 7Q.B 64). But the deduction, where the 
rate is not deductible as a tenant’s rale, is only admissible m respect of so 
much ot the late as is levied lor the protection of the puiticnlar heredita- 
ment that is rated {Gteen v Newport Union, Stead v Newpoit Umcm, [1909] 
A C 36) The authoiity of E v Vange (InhahitanU) (\U2), 3 Q. B. 242, 
is considerably diminished by the decision in Green v Newport Union, 
Stead V. Newport Union, supra 

(«) Parochial Assossmenis Act, 1836 (6 & 7 Will 4,c. 96),8 1, see p 26. 

ante) 


( 0 ) E V. Camhndge Gas Light Co (1838), 8 Ad & El. 73, 

ip) R V London, Brighton and South Coast Rail Co (1851), 15 Q B. 

313, E v Gieat Western Rad, Co, (1852), B6 Q B 1085, E v Wells 
(1867), L R 2Q B. 642 ; Dewsbury and Heclcmondwike Waterworks Board 
V. Femstone Union Assessment Committee (1885), 16 Q B. D. 686 (not 
appealed against on this point). ' 

iq) As to a sewers rato^ see note (m), p 29, ante, 

(r) As expenses necessary to maintain the hereditament : see E. v. 
Smith (1886), 65 L. J (m c.) 49. 

(#f) E V. Bilston (1866), L. R. 1 Q. B. 18 But in ascertaining the gross 
estimated rental, the water rate should have been already excluded : see 
note (q), p 29, ante* 

(0 Licensing ((Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), 

6 21 ; Waddle v. Sunderland Union, [1908] 1 K. B 642, C. A.; and see 
title Intoxicating Liquobs, Vol XVIII pp 74, 75 

(w) Parochial Assessments Act, 1836 (6 & 7 Will. 4, c. 96), s 1. 

[v] Baekett v. Long Bennington Overseers (1864), 16 C B V- S ) 38. 

(w) As to the valuations ol tramway undertakings, see note (a), p. 38, 

post, ^ ^ ^ 

(dp) This division is made for purposes of valuation only ; there is no 
objection to the whole of the railway undertaking in one parish being shown 
in a single entry in the valuation hst and poor rate, though station hotels 
^ould probably bo assessed separately (North Eastern Railway v. York 
Z/nwm, [1900] 1 Q 733). As to the v&luation hst, see pp. 47 et sea,, post, , 

I* .frf ® .Q 179 i E. V., Eastern 

CounUes Sail, Co, (1863)^ 4 B. & S. 5^. The distinction between the two 
ola^os of works, which is somewhat aitificial, had already been set up in 
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of the running lines (6), the latter of the eidings, the stations and 
the rest of the andertaking(c). 

51 . The stations, sidings and other indirectly productive portions 
are rated in the parish in which they are situate, and are usually 
valued by putting a percentage upon their present structural 
value ((/)• 

62 . The rateable value of a railway is ascertained in ordinaty 
circumstances by reference to the ability to carry on a gainful 
trade thereon (<?) ; and, as it scarcely evei happens that a lent is 
paid for that portion of a railway line which lies within a given < 
parish, the calculation of the rateable value of an oiifinary running < 
line (/) is made upon the basis of the profits which can be earned j 
by the parochial poition of the railway {g). The receipts earned m j 
the particular parish form the starting point of tfie calculation {h). < 

53 . TU gross receipts actually earned in the parish must be ' 
specially calculated (1), tlie calculation being made for the latest ‘ 


Sect. 3. 
Rateable 
Value of * 
Special 
Claeses of 
Property* 

Valuation 
of portions 
indirectly 
productive. 

Earning 
capacity of 
diicctly 
pioductive 
poit ion within 
imiochml 


Calculation 
and proof of 
gross receipts 
earned m 


the cases of canals (see p 38, post) water^rorks (see p, 35, posi) and pauhh 
gasworks (see p. 35, post) 

(b) 1’he “running lines ” practically comprise all those lines whoso primary 
and principal purpose is tho cairying of traffic forwards to its destmaliou ; 
and only those lines whose primary and principal purpose is the waiting 
and marshalling of traffic aie reckoned as “ sidings ” for lating puiposes 
{Stoclcport Union Assessment Committee v London and Nojth Wesiirn Rail, 

Co (1898), 78 L T 180, C. A i Great J^orihem Bail, Co v tdmonton 

(1905), 1 Konstam’s Hating Appeals, 186, 93 L T 479; TaffVale 
Bail Co V. Cardiff Tinton (1906), 2 Konstam’s Rating Appeals, 486 ; 95 
L T. 455) As to sidings g(*noially, see title Railways iNU Canals, 

Vol XXI fl , pp 681 ef hvq 

(c) Signal boxes {Midland Bailway v Ponfcfiact Assessment Committee, 

[19011 2 K R 189) and signals and levels (Great NoiUiern Bait Co v. 
Edmonton Union, supia, at pp 204, 211) aie among the indireetly pro- 
ductive poll ions , compare the cases cited with regard to general district 
rate in note (/r), p 86, post 

(d) B, V Noith Staffoidshire Bad Co (1860), 3 E & E. 392. This 
method of valuation is described at p 28, ante In valuing stations, the 
value of advertisement hoardings (see pp 18, 19, ante), bookstalls (see 
p 13, ante), and coal merchants’ yards (p 13, ante) are included or 
excluded according as the railway company itself is or is not rateable in 
respect of them. The value of station hotels refreshment rooms is 
usually excluded (North Eastern Railway v. Yoih Union, [1909] I Q. B. 

733) As to the method of valuing the latter, sec Clarh v. Fidierton-Angar 
(1880), 6 Q B. D 139 ; see p 28, ante As to a station into w'hich a second 
company has running powers, see p. 35,)7Q8t. As to the nature of running 
powers, see title Railways vnd Canals, Vol. XXIIl pp. 701 et seg 

(e) B. V. London and South Western Bail Co (1842), 1 Q B. 558 , JB v. 

Qra/nd Junction Bail Co. (1844), 4 Q. B. 18; see p. 27, anfe The land 
cannot be valued as if the permanent way were not upon it (Great Western 
Bail Co V. Melksham Union (1870), 34 »T P. 692), 

(/) As to leased Imes, branch lines, and link hnes, see p. 34, post, as to 
lines subject to running powers, see p. 35, post 

(g) B, V, London, Brighton md South Cog^t Bail. Co. (1851), 16 Q. B, 

313 ; B. T Great Western Bail Co (1852), 15 Q, B. 379, 1085 

(h) The practice on this point is different m the valuation of waterworliis 
(see ^ 36, post) and gasworks (see p. 35, post), though otherwise the 
principles of valuation are the sa^e 

(i) It is not correct to take the total gross receipts of the whole system 
and allocate them to the parish accordiifjg to mileage (B» v. London, Brighton 
and South Coast Badl Co, (1861), 16 Q. B. 313)." The fares paid for the 
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Dedactiona 
from gros^ 
receipts •— 

(i) working 
expenses ; 


(ii ) rates , 


perio^i prior to the date of the rate, for which this can be oonve* 
niently done (ft). The receipts only include tolls actually tahen (I) in 
respect of transit over the line that is rated (m); and they include so 
much of the terminal charge as is attributable to the parochial portion 
of the line upon a mileage apportionment (n). The gross receipts 
may be proved by the production of written statements on behalf of 
the eon^pany, subject to verification and to cross-examination (o). 

^64 From the gross receipts earned in the parish, a portion, 
allocated to the paiticular parish, of the working expenses through- 
out the system must be deducted. Those expenses include the actual 
expenses of rjunning the trains and administering the traffic, the 
expenses of repairing the rolling stock (p), the expenses of renewing, 
or providing for the depreciation of, the rolling stock (q), and the 
Government duty on passenger tickets (r). 

Iiates upon the rateable value ultimately arrived at hp,ve also to 
be deducted. No deduction of income tax is admissible (s). 


trniiail, of passongers, and the heights paid for the transit of parcels, goods, 
and inincials, over the paiochial portion of the hne are estimated bv apjior- 
tioiimg according to miles tie total fares and freights actually paid for the 
transit of those passengers and those parcels, goods, and mmeraJs \\1iero 
there is a terminal pa.'-songor or goods station in the paiish, the length of 
line over which the transit is made in the parish is usually calculated to the 
buffer stops ; but m certain circumstances it is not wrong to take an 
average point in the parish and calculate the distances to that point {Great 
Norih^Bail Co 'Sf , Edmonton I7titon(1905), 1 Konstam's Rating Appeals 
186, 197, 199, 207, 208) 11 empty wagons return by another hue, a 

deduction should be made from the gioss recewts m the pansh for i;ho 
oxpimse of retuining the en^ty wagons {Qmt Nortliern Bail Co, v 
Eunslet Union (1911), 106 L T. 544). 

(fc) B. v. London, Brighton and South Coast Bail Co, (1851), 16 Q. B. 


(l) And nothing can be added for tolls which the company has power 
to take but do not [B v. Stockton and Darlington Bail Co (1863), 8 L T. 
422) , but wheie another company enjoys running powers toll-free over 
the line, a sura is added for the value of those powers ; see p 36, post As 
to Ihc natuie of rimuiug powers, see title ISlilwats and Canals, Vol 
A.X 1 II , p 7ul 

(m) B V St Paneras Vesl/ry (1863), 3 B & S. 819. 

(n) B, V. Eastern Counties Bail. Co (1803), 4 B. & S. 58. Where the 

terminals arc owned by two companies, haK the sum earned is attributed 
to each company (Manchester, Sheffield and Lincolnshire Bail Co v. 
Cantor Union Guardians, Samey, Glandford Brigq Union Guardians (1874)' 
a Ky & Can. lY. Cas 63) As to torminal charges, se4 title Caeweks! 
v ol IV., p 83 Cartage and d^very cUarges do not form a portion of 
the gross Tteeipts earned by means of the lino, and are therefore excluded 
(Munehertn. Sliefield and ImcolntUre Had. Co. v. Caistor Union Guar- 
dians. Same \ 6landf(^ BTigg Umon Guardians, supra, compare Buck- 
fasueigh and Totnes Bad. Co. t. SouBi Devon Bad Co. (1874) 1 Kv &■ 
Can Tr. Cas. 321). ' ^ “y* ® 

(o) Raflway and Canal Traffic Act, 1888 (51 & 62 Vict, c. 26), s. 48. 

(p) It is doubtful whether the company is entitled to include in the 

working expenses a piofit on the expenses of such repairs when these are 
done by the company ; seo iondon and North Western Bad Co. v. Wioan 
Union Ouai Bans (1876), 2 Ry. & Can. Tr. Cas. 240. As to the habihly of 
a railway company for maintenance of rolhng stock, see title Rahwats 
AMD Camam. Vol. XXin., pp. 690 etseq "aidwats 

^ f . Saagh. 

tr) See niie Baidwats a>,d Camam, yol. XXIIL, pp 638, 639. 

(•) Compars li. V. Smthamnfon Dn/h /7a n n nen a- 
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A deduction is made for a portion, allocated to the parish, of the 
rent hypothetically paid for the use of the stations and other 
indirectly productive portions of the whole system, and rates payable 
in respect thereof (i), 

A loss incurred upon a branch line cannot be deducted (u), nor, in 
calculating the profits of a main line, is a deduction to be made in 
respect of such portion of them as is due to the use of braneh lin^ 
as feedeis(a). 

65. The amount remaining after the foregoing deductions have 
been made represents tlio net piofit divisible between landlord and 
tenant The portion of that amount which the hypothetical tenant 
would leqiure to letain as liis own bliaro of the j'roiitH is calculated 
by estimating the amount of capital lequirod to work the whole 
system (/>), alloc?iiing a poition of the last-inentionecl amount to the 
particular parish, and putting such a percentage thereon as is coii- 
Biden‘d suflicieiit to remuueiate the tonant, to indemnifv him for 
the risk, and to enable him to ])ay inhuest on l)oi rowed ciipital (c). 

The portion of the net 2 >roiits which ^the hvpothetical teirnit 
would not lequire to retain as his own share tlKaeol repres(;nts the 
sum which he might be expected to ])ay as lent foi the w^hole 
undertaking, that is, the gross estimated icntal. Prom it must be 
made the statutable deductions (<Z) in order to ainve at the rateable 
value. 

iollow'od 1 * 11 1 1ns i)Oint m io J* y Great Western Rail Co (1846), 

6 Q* B 170,205 

{1) This (hniui tiou jh mado iiiesi^ei Uvely of the existeiiet oi iion- 
existenoe <>i and othci mdu'‘Otly pioduetive poitioiia of the hno 

m the parish, foi the loason that trade e ninot be rained on u})oii Iho 
luniimg hue uiiless tJie bystcio h provided \vith sKitions, sidings and tho 
like 

(h) B V Gival (IVsieni Rail Co.supta. 

(n) Gienf (ji'nhaJ Rrihray v Bantiaiy Union, i^heflield inton v Gtcat 
Cenitnl Rffihvaii, [lOOOJ A C 78 Theie is, iii geneial, no addition to tlie 
laleable value oi bianeh lin«s on this aeeouiit , aej) Gtcat CeiUtal Raiheay 
\ Ihinbii'iy Union, iShvl/itU Union y G teat (k’niial Railway, sn put , and seis 
p :j4, post 

(b) This IS usually done by valuing llie rolling stock and olbiu i battels 
actually used by tlio company, ineluding what is neet'ssaiy as a stand- 
by, at then actual value at the time (R v G^’eat )\ehi(‘tn Rad Co, 
finpia, R V Notill SlafiOtihhtte Rail Co (1860), 11 B A K o[)2) 
Machinery 'which*foiins part of a rateable heicditainent ought not to l»e 
included (12 v \orth Staff oidshtc Rail , snpia, ioUawiwii, R v Sviiih- 
ampfon Thclc Co (1851), 1 iii b 587 , and see p ante) Sine e tlio 
decision in Kitby v. EutiM Assessment Comnutiee, |l!)0l>| A C 4iJ, where 
Loid Macnaghten, at p 50, e \ press! y based his opinion onR v Southanrp- 
l^n Dock Co , supra, it is dilTicull to say how min h macluueiy oiigiit to be 
included in the tenant’s capital But it seiuus clear that in> such 
machinery ought to be included wheie it has already been included m 
the assessment of the indirectly productive poitious of the raihvay under- 
taking It IS usual to include in the tenant’s capital a sum for cash m hand or 
floating cayutal , but it is a question of lactwllether this should be allowed 
or not {Great Eastern Bail. Co v. Eaiighlttf (1866), L R 1 Q B 666) 

(c) The amount of the percentage is a question of fact (22 v. Qreaii 

Western Bail Co , supra ) , 17J per cent has been a figure frequently fixed 
of late years, but the most recent decisions of quarter syssions have fixed 
*161 per cent and 15 per cent • • 

(d) As to tho meaning of si at nt able deductions,, see p 36, mtf. 

, 0 , 
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66 . Where the actual average expenses of the repairs and main- 
tenance or renewal of the line in the parish can be ascertained, this is 
the proper way of estimating the statutable deductions (<?). The whole 
of the expenses in respect of a bridge or tunnel are usually deducted 
in the paijsh in which it stands (j). A renewal fund is allowed, 
although the company may not actually set one aside (g). 

• 57. A branch line, or link line, forming part of a large rail- 
way system is rated upon a basis only of the proiits actually earned 
ujjon the branch line in the j)aririh, although a gj eat part of the 
(Commercial value of the branch line consists in its use as a feeder 
to the rest of the system (h ) ; but a branch hue for the tenancy of 
which several companies would compete, or which forms a link 
between seveial systems, is not necossatily rated upon that strictly 
hmited basis {i). _ 


(e) SoiiiotiTnea, however, the expenses inclined ovei ihe \vhoI<i sysltin. 
or ovei a scctiou ol it which inchnles the paior hnl jjoiiioii, are tak(‘n and 
allocated to the parish accerdnif* to tiam-niib's iiin 'Fliey arc not to b(^ 
appoitioncd accoidiiig to linear miles {London and Xotih Wehieni Bail Co 
V Jlarhorne Oveneen (1870), 34 J P. 644) 

(/) In spite of whai is said to the contiaiy in B v Great Western Bad 
Co (1852), 16 Q B. 108.), 1089 As to the liability oi a iaiU\ayconipanv 
m respect of budges and tunnels, sec tide Hxilwvys /nd Canai^, 
Vol :^1T1 , pp 655 et seq , 686 

(gf)TB V London, Biiqldoti and ^onih Coast Rad Co (18.51), 15 Q B 313, 
B, V Qteat Western Bad ("o , supra, at ]) 1087 , sec p 30, ante 
(h) Great Central Badnav v Banbury Union, Sheffield Union v Great 
Cerdrid Railway, [1909J A C 78, which adopted the “parochial piinciple” 
laid down in R v. London, Brighton and South Coast Bail Co (1851), 1 5 Q. B 
313, and loUowed and atlirmed the principles laid down with regaid to 
blanch and link lines in the following cases, namely ; — Newmarket Bail 
Co V Si Andrew the Less, Cambridge, Over seers (1854), 3 E & B 94 ; Great 
Eastern Bail Co v llaughley (1866), L It 1 Q B 666; B v Llantrissant 
(1869), L E 4 Q B 354 In Great Central Railway v Banbury Union, 
Sheffield Union v Great Central Railway, supr^, the House of Loids declined 
to lollow South Eastern Bail Co v. Dorking Overseeis (1854), 3 E. & B. 491, 
and the hne of cases cited therewith , see note (i), infra. 

(t) Lines ol the classes here desenbed were expressly excepted from tlie 
pn’nciple laid down iii Great Central Railway y Banbury Union, Sheffield 
Onion V. Great Central^ Railway, supra, per Lord Lores okn, LO, at 
p. 87, per Ijord Duneoin, at p 94 Presumably, therefoie, m valuing 
lines of this class it is permissible to have regard to th^ element of com- 
petition, the value of the line as a link oi feeder, and to such ina-tteis as rent 
paid for the hne, was done ifi R v. Eastern Counties Rail. Co. (1851), 
23 L J (M c ) 96, n ; South Eastern Rail Co v Dorking Overseers, 
supra; London and North Western Bail Co v Cannock Ot^rseets 
9 L. T. 325, B y. London and North Western Bail Co (1874) L K 9 
Q B. 134 , London and North Western Bad Co. v Irthlmghorough {Church- 
Hardens) (1876), 35 L T. 327; East London Railway Joint Committee 
V. Bermondsey and Greenwich Assessment Committees (1907), 2 Konstara’s 
Eating Appeals, 634; East London Railway Joint Committee y Greenwich 
Union Assessment Commitl^e (1932), 76 J. P. 318; London and North 
Western Rail Co. v. Thra'pston Union Assessment Committee (1912), 29 
T L E. 21. It was decided, however, m Great Central Rail. Co, y, 
Banbury Union, ShcffUrld Union y Great Central Railway, su^ra, that the 
evidence of structuial cost was not jdmissible in ascei taming the value 
of a link hiu Ifi North cmd South Western Junction Bail Co. y, Brmijord^ 
Unon Assessment OmmrMee (18S8)^ 13 App. Cas. 592, it was laid down 
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68. Where one railway company ib m rateable occupation ( k ) Sect 

of a line over which another company has running powers, and Rateable 
tolls are paid by the latter company to the former, the tolls are Value of 

included as part of the gross receipts (Z). Where the latter company 
makes to the occupying company a fixed annual payment, that sum 
is brought into the account, whether or no it represents the true ^ 

value of the running powers (in). Where no payment is* madeij a Tolls and 
sum which represents the value of the running powers must be 
brought into the account (n). of Running 

powers 

Suii-8ECT. 2 —Wateru'orLSf Gaw> 0 iJc 8 , and IGedinal Undfjtakuuja, 

69. Ill calculating the rateable value of that portion of a ga8((^) Pnncipie 
or water (p) undertaking which is situated in a parish, it is the of parochial 
practice first to ascertain the rateable value of the whole undei - 

taking and afterwards to apportion the rateable value so ascertained 
amongst the various paiishes concerned (//), care being taken to see 
that the aggregate rateable value of the 2 )arts is not gi eater than tliat 
of the whole (? ). 

60. The valuation of the undei taking is based upon the Uasisof 
profits which aie callable of being made and are made theieliy (s). vuUiaiioB 
The gross receipts which form the staiting-point of the calculation uudJ.rtakmg. 
are usually those shown in the company's accounts for the account 
year concluded last before the making of the rate(t). Where tlio 
undei taking is earned on by a local authority, the gross receipts for 

that the supposed demand of an exorbitant icni by the ownci of a i>orfion 
ol a railway line from the tenant of the rest can never bo an element in the 
lateable value of the ])orUon m question In London and Kmfh Wedem 
Rail Co V AmpthiU Union (MiO/), 2 Konstam’s Rating Appeals 378, C A , 
it was held that evidence of a leut lixed moie than Jifty years bidote the 
making of the rate wma, by reason of that interval of time, too remote to 
he admissible , and m assessing a line ol the classes e\cfq>ted by the 
decision m Great (Jeniral Railway v. Banhurif Union, i^heffi,eld Union v. 

Gr^ul (Jf-ithfd Railway, [I9®yj A C. 78, the luquiry must at any rate bo 
limited by the two cfises last cited. 

(A) As to the test of lateable occupation in such cases, see p. 13, ante 

(0 R V Hi Pancuifi Vehtnj (1863). 3 B Ac S 810. 

(w) Altrineham UmonAHsessment Committee v^ Okeshire Linc^ CommiUce 
(ISSh), 16 Q B D 697, A This is also the lulo in the cases of a station 
{R V FJetton Overseers (1861), 3 E. iV. E 450), and lines suiiounding a docl 
(Sculcoaies Unidh v. KinqUon-upon JIull Dock Co , fl895J A C. 136) 

(n) Ji V London, Brighton and South Coad Rat) Co (1851), 15 Q B. 

313 , see Midland Rail Co v Badgworth Overseen (isdl), 11 Jui (n s ) H 
But apparently the sum to be brought into account is measuied by the 
value of the runmng poweis to the occupying company, and not to the 
company which enjoys the running poweis {Gieat Western Bait Co, v. 

Badgworth (1867), L. R 2 Q. B. 261). 

(o) As to gas undertakings, see title Gas, Vol XV., pp. 305 et eeq, 

(p) As to water undertakings, see title W^ter {“Iupplt. 

Iq) R. V Mile End Old Town Overseers (1^47), 10 Q. B. 208 ; R, v. West 
Middlesey> Waterworks Co (1859), IE & E 716 , Chelsea Waterworks Co v. 

Futney Oveisee^rs (1860), 6 Jui (n. s.) 940 , R v. Sheffield United QasUgU 
Co, (1863), 32 L. J. (m c.) 169 

(r) R V. FTesf Middlesex Waterworks Co., supra 

{s) R, V. Sheffield United Qasliqfit Co , supra. 

(t) Compare R. v, London, Brighton ^nd South Coast Co., supra, 
as to railways ; and see p. 32, ante, * 

• c 2 , 



36 


Ratbs and Rating. 


SKt.l 
.Rateable 
Valne of 
Special 
Classes of 
Rroperty, 

Deductions 
from gloss 
receipts 
of whole 
uudertakin^&: 


Apportion- 
ment of tot al 
rateable value 
between 
parishes. 


this purpose include the actual payments for water (w) or gas and any 
water rates received (r). 

61. When the gross receipts have been ascertained, the rateable 
value of the undorttiking is calculated by making deductions of the 
same kind as are made in calculating the rateable value of the 
parochial poi tion of a running line of railway {a ), save that there is 
no deduction for a “ station fund ( 6 ). In the case of a water 
undertaking, the “ tenant’s share ” is, howevei, frequently estimated 
by applying a percentage to the gross receipts, on the theorv that 
a tenant would anticipate retaining such a percentage thereof for 
himself (c\ In the case of a gas company (d) it is pioper to include 
in the tenant’s capital the value ol the meters (c), as well as of 
“slot ” meters, stoves and fittings, wh'^re the company conducts its 
Inisinebs by the use and hiruig out ot those cliattels ( 7 ). 

62 . When the rateable value of the w^hole undertaking has been 
estimated, it is necessary, in order to ascertain the rato.ible value of 
the portion situate in a given parish, first to dedin t the ratoalde 
value of the indirectly productive portion of the wh(de undei tak- 
ing (fji) the lemainder is the lateahle value of the dn ectly productive 

(?0 V Longwood Ovcrseei 8 (IS62), 17 Q B 871 Lira pool Cot i) 0 )aUon 

V Wnverbee Oven^ers (1875), 2 Kx D 55, 11 , Woiee,4ei (hi pot at, on v 
Droit wich Asmsmeni Committee (1876), 2 Ex D 40. (' A. Tli(‘se c.iNCs laid 
down that whore the charges that could bo made by a local auLhoiity wcio 
rcfitiictcd by statute, it was wrong to add anYthmg on account of the. larger 
chargcH ib<»i might bo made by an unrcstiuMcd tenant In consequence, it 
w^as h^'kl that the effect ol such a leslnrtioii might be to j educe llu' rati able 
value ot such an undertaking to nil {Peleihoionqh Coipoialion v Stamfonl 
Union (1883), 31 W R 949) It is doubt lul, liovv( v(‘i, it any of tliese (‘as(‘H 
can stand 111 view^ ot the subsequent derisions m B est Bromwich Sdiool Hoaul 

V lT>Ai (1884), 13 Q B I) 929, B v London School 

Boaid (1886), 17 Q B D. 738, V A , London Countg Council v Euth 
(Chnrchwindenb) and Dartford Union A88c^,^meni Oew/ad/cc, [1893] A (’ 
5C2 (see p 16, ante), that schools and sewage works, earned on by local 
[uilloiitieH who could make no profit, were lateable at tlioir lull value to 
an ordinal y hypothetical tenant. B v Kentmerc {[nhabdanU) [1S61), 17 
y. B. 551, appears to be more in accord with the latei decisions 

(v) Dewsbunj and JI eckmondwike Watci works Boaidy Penihtotie Union 
As^cisment Committee (1886), 17 Q B D 384, C A But a sum raised 
by the general district ilte and paid into the waterwoiks account cannot 
be included in the gross leeejpts for tins puipose {Meithyr Tydfil Local 
Board of Health v. MeHhyi Tipipl Union Assesment Committee, [1891] 1 
Q. B 186) ‘ , 

* (a) See p. 32, ante, 

{b) As to the “station fund,” seep 22, ante The value of the indirectly 
productive works (as to which see p 30, ante , pp 37, 38, post) becomes 
important, however, on the question of aiiportionment , see the text, infra. 

(c) And because the carrying on of a wuler undei taking usually lequires 
such a comparatively small amount of loose capital that it would be 
fallacious to calculate the tenant’s share by a percentage on that amount 

(d) Sec B V Sheffield United Gaslight Co (1863), 32 L J. (m. c ) 169 

(e) B V Lee (1866), L RlQBJll But the value of letorts, 
gasholders, and other machinery of that class is not included in the 
tenant's capital {ibid,), 

(/) Ipmich Gas Light Co v. Ipsmch Union (1907), 2 Konstam’s Rating 
Appeals, 699 . ^ 

Qj) As to the manner of asoortauiiug the rateable value of the indirectly * 
productive w orJ», see pp,p 37, 38, post,* 
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mains and pipes throughout the undertaking, and this is appor- 
tioned among the various parishes according to the proportion 
which the gross or net receipts earned m each paiish bears to the 
gross or net receipts earned on the whole undertaking (//). The 
rateable value of the indirectly productive portion situated in each 
parish is separately ascertained (i) and added to the value of the 
directly productive portion in the parish ascertained «.s above 
mentioned (j), * 

63. The indirectly productive portions of a water undertaking indirectly 
include reservoirs, buildings, pumping stations, and those mams productive 
which are used for the transmission of the water to die distributing under- 
mams and service pipes (/t). The rateable value of these portions taking, 
is ordinarily ascertained upon the principle ot applying a percentage 
to their structural or capital value (l). Where the indirectly 
productive works have been constructed m excess of existing 
requirements in order to provide for future needs, it is proper 
to talce tins into account either by applying a lower percentage to 
the cajiital value (ni) or by applying the fpll percentage to a leduced 
capital value (a). Tho capital value for the present purpose includes 
expenditure incurred for the reinstatement of persons whose re- 
instatement A^as a condition of acquiring the land(o). 

AVhere laud containing a spring (p) or an mlake fiom a river (q) 
or serving as a gathering ground (i) is used for the supply of water 
in another paiish, the additional value due to such user must be 
imMiidod in ascei taming the lateable value of that land. 

(fi) E v Mile hnd Old Town Ovetseera 10 Q H. 20S, and the 

oases cited tlioiinviih in note (g), p 35, ante, arc tho authorities for this 
pioiM'ss AVhcthei tho gross or net receipts shall bo taken as the basis of 
appoitionment is a question of fact toi qiiaiiei sessions (Metiopolitan 
Watci Boaid v, City of London. Uni07h Asbesbment Committee (1909), 73 
J P 112) 

(i) See p 36, ante ; p 38, post 

I'j) Alter this jnocess ha§ been earned out theie is usually no objection 
to the whole parochial part ol the undei taking being assessed in one entry , 
sec, eg, E v West Middlesex Walenvorlcs Go (1859), 1 E &E 716; 
compaie Eastern E a dwag v Yoil f/moa, [19001 1 Q E 733 

(k) E V Mile End Old Town Overseers, supra , E. v. West Middlesex 

Waterworks Go , snpia • 

(l) E V West Middlesex W(ife7 works Oo , supra, see also E v London 
School i)*oard (lg86), 17 Q B D, 738, C. A, and the other cases cited 
therewith in note (m), p 36, ante 

^m) E V. South Staffordshue Waterworks Co (1885), 16 Q B D. 359, C A 

(w) Liverpool Corpo 7 ation v Llanfyllin Vnron Assessment Committee, 

[1899] 2 Q B. 14, as reported 78 L T 835, levorsed (1899), 80 L T. 

667, C A The same principle of applying a percentage to the “efiective 
capital value** only has been adopted where a portion ot the capital 
expenditure was ineffective tor reasons other than that stated in the text, 
supra {Btadfoid Corporation v. Keighley Union (1906), 2Konstam’s Rating 
Appeals, 517) 

(o) Liverpool Corporation v Lhnfylhn Union Assessment Committee^ 
supra, compaie Bradford G 0 ) poration y Keighley Union, supra, 

(p) E, V Acw Elver Co (1813), 1 M. & S. 503 ; compare E, v. Miller 
(1777), 2 Cowp 619. 

(g) New Eiver Co v. Hertford IJnton, [1902] 2 K. B 697, C. A, 

(r) Liverpool Corporation v Chorley Unton Aasetstdent Committee g/nd 
Wiihnell Overseen, 11912^ 1 K B. C A. 
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" '64.' The indirectly l)lx)ddctive portions of a gas undertaking 
include, besides those portions of the mains which carry the gaA to 
the disMbnting mains and service pipes, the gasworks as equipped 
with gasholders, retorts, purifiers, steam engines and boilers (s). 
Their rateable value is aseertained in the same way as that of 
similar portions of water undertakings (t). 

i 

1B6. Undertakings for the supply of electrical power orhglit(?/) 
are valued, and their rateable value is apportioned among vsrioub 
parishes, upon similar principles to those winch are applied to gas 
undertakings (x). It is admissible to apply similar principles to 
electrical tram\\ay undertakings (</). 

Sub-Secx. 3. Canals, 

66. The rateable value of a canal (h) is calculated upon the 
same principles, speaking generally, as are applied to a railway (c) 
or a waterworks (d) undertaking. The riiteal^le value of the portion 
in any particular parisli may bo abcoitaiiied sepaiately (c) upon 


(«) 2? V. Lee (1866), L R 1 Q. B 241, where the machinery and plant 
desenbed in the text, sup) a, were hold not to foim part of the tenants 
capital The remarks made at p 29, ante, as to the dilFioiilty since the 
decision m Kirby y Uvnslet A^sesmenf [1906] A 0 43, ot 

deteiiiimmg what poitions of the equipment are to be taken into account 
in rating a lailway undei taking, and what portions to be included in the 
tenant’s capital, appear t.o apply equally to gasworks 

(t) See p 37, ante , and lor an example of a gasworks valuation, 
see R V Lee, supra 

{u) See title Electric Ltghtixg a>!1) Power, Vol XIT , pp. 641 et seq. 

(t) This has been the practice at quarter sessions, and it has not been 
challenged m the stjpoiior couits 

{a) At brst ^ight, tr<imways appear to have more in common with rail- 
ways than with watei works or gas^\o^k8 ; but whore it was found impos- 
sible, owing to the overlapping ot faxes, to ascertain with snthcient accuiacy 
the gross K'coipts in the parish, a valuation of the whole undeitaking anil 
an apportionment of rateable value to the parish, which had been made 
piactioally according to the methods employed with regaid to waterworks 
and gasworks, weie held not to he inappropriate : the ap])ortionment having 
been made according to the numbeis ot car-milos run in each parish 
(London United Tramways (1901), Ltd v Ihcntford Union (1907) 2 
Konstam’s Rating Appcjfts, 410; 71 J P. 249, C A ). Tliis duliculty in 
ascertaining the gross receipts probalily arises with regard to most 
tramway undertakings. For a valuation ot tramways on ^mew hal similar 
methods to those which are appljed to railways see Melbourne Tiamway 
dud Omnibus Co yFUsiioif Corporation, [1901] A C. 153, P, C 

(b) In the absence ol any special statutory provision (see p 24, ante), the 
land is to be valued as U8(‘d for a canal (R v Si. Peter the Gicni, tVoieesier 
ilnhtib4timU) (1826), 6 B. Sz; 0 473), As to canal undertakings, see title 
ItAiLWAtfl A^D Canals, Vol. XXIII., pp 779 et seq. 

(c) See TO. 30 et seq., ante A rent received by a canal company as 
owners, arid not as occupiers of the canal undertaking, was excluded from 
consideration m E. v. LapUy Overseers (1868), 9 B. & S 668 ; compare the 
cases as to railways cited in ftotes (h), («), p. 34, ante. 

(d) See p. 35, ante. ' 

(e) Because the receipts earned in the parish afford a measure of the 

rent which a tenant would pay for the parochial portion of the canal (R. y, 
Milton (1819), 3 B„& Aid 112 ; R. v. Palmer (1823), IB & C. 546 , R. v 
^more (Paul) (1823), 1 B, & C. 6«l ; R. y. Trent and Mersey Navigatio^ ' 
(70.(1^26), 4 li.ifeC. 67). • ^ 
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a basis of tlie gross receipts actually earned by the passing of the 
traffic through that parish; or the rateable value of the whole 
may be first ascertained and then apportioned among the various 
parishes according to the gross receipts earned in each (/). 

67. Lock dues are included in the receipts of the parish where 
the lock iB(/ji). But a toll charged on goods entering the canal, 
irrespective of their destination, is divided among all thff parishes 
through wliich the canal runs (h). 

The gross receipts may be proved by nllidavit (?). 

68 Tlio wojliiiig expenses incurred in the parish must be 
deducted fiom the fjross reccniits m the paiish (/r) f such expenses 
uicludo the poor into and the expense of filling the canal wiih 
water (/). The share of profits winch the tenaiiL would requi^’e for 
himself must* ho deducted (//?). , 

The expeiisi's of lejiair and renewal (71), if uniform over the 
whole loiiglli of tlie canal, may he calculated at a mileage pro- 
pel tion of the whole ot sucli exp(mses(e); but any special expenses 
inclined on this accf'unt 111 tlie pansl\ must he deducted in the 
parish (p). 

StjU-Secv 4 . — Harlovu and J>oih$, 

69. The rateable value of a harbour or dock undertaking ( 7 ) 
is calculated upon a iiasis of gross lei’eipts, accoiding to the same 

if) In citlioi cabc the yiess iccoijits mtiRt be actually asceitained for the 
paiish ; it. iR not sulliciont to fix a fiauie foi them by a mere appoitiou- 
in( at, wlictliei according to the acn^age or othoiwise, of the grosb receipts 
cained by the whole midertaking (E v Ktngswtnfotd {luhabitanis) (1827), 
7 B 0*236, tlie piiiiciple of winch case has been followed and afliiuicd m 
connection with tailsvays; seep ante , B v ChapJtti (]S'Sl)y 1 li. & 
Ad 026, B V Wohuq {I nliff hi t((nt!i) {lHSr^)y 4 Ad & El 40) 

(9) Jl V Lower Milton {InhahitanU) 11820), 9 B &; 0 810 Dues, 
though taken at a lock, may bo unconnected with the occupation ot it, 
and sucli tolls are not taken into account in ’atmg (R v. Aite and C(dder 
Navigation Co (1832), 3 B, & Ad 533) On the othei baud, the payment 
by the company of dues such as lor comiierisation for loss of water does 
not afi’ect the value of the oecu]iation and is not a cause of deduction from 
the gross receipts (E v IVolcinq {InkahitatiU), mpra), 

(h) R V Ojiloid CnnaKJo (1825), 4 B & 0 74 

(i) Railway and Canal Traftic Act, 1888 (51 52 Viot c 45), s 48. 

(A*) E V Kingswinfoid {Inhtihitanh), supia 

{1) B V. OxUid Canal Co, (1829), 10 B & 0 163 
(m) B V Ojcfoid Canal Co (1825), 4 B & C 74, E v Bridgewater's 
(Duke) Trustees (1829), 9 B & C 68,*E. v Tomlmspn (1829), 9 B & C. 
163; E V. Lower MvLton (Inhabitants) (1839), 9 B & C 810, E v. 
WoJcinq (InhabitanU), svpia As to the method of calculating the tenant’s 
share, see p. 32, ante, 

(u) See pp 30, 34, ante 

(0) E. V. Wohng (hihahitonts), supra. 

ip) As the expenses of rcpainng a lock, or a difficult part of the canal 
banks (E. v. Oxford Canal Co (1829), 10 B & C. 163). Subsequently it was 
held that those special expenses should be “tniled out ” like the rest (B. v. 
Coventry Canal Navigation Co. (1859), 1 E. & E. 572, following E. v. Cheat 
Western Bail Co. (1862), 16 Q B. 1085) , but the two latter cases do not 
appear to represent the law as it stands since London and North Western 
Bail Co. V. Ilarhome Overseeis (k870), 34 J. P. 644. 

(q) As to harbour and dock undei takings generally, sec title Waters 
AND Watercourses, • . ' 
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Sect 2. general principles as are applied to a railway (ri or a works («) 
Rateable undertaking. 

Value of The gross receipts for this purpose include only those tolls or 
Special which are earned by the occupation of the harbour or dock, 

^sses of of w'hich the occupation of land is the sole meritorious cause (t); 
i^ppertr include any dues which are })ayable in respect of ships 

or goods filtering the harbour, iriespective of whether they enter 
an/ dock or any pait of the harbour in the rateable occupation 
of the iiersons entitled to the dues (?/). 

Undtitak^np? Special conBideratioiiH may api)ly in valuing docks and wharves 
connect^ connected with railways (a). 

with railways. t 

Deductions 70. The deductions made are generally of the same nature as 
railways (i), and include a deduction for the share of 
receip . profits which the tenant would require to retain for himself (c), 

except in tlio case Sf harbours and docks in the hands of statufcoiy 

(r) See pp 30 et aeq , ante 
(«) See p 35, ante 

(1) B v (A’mZ) (1859). 5 .Tur (N p) 1306, E v Beiund Assess- 

meni Commitlee (ISSo), 16 Q B D 493, Swansea Urnhour Trustees v 
Swansea Union Assessment Gommitlee (Wiiyi), 1 Konstam’s Hating Appeals, 
250, 71 J P 497, II L As to tho boanng of these cases and those 
cited m note (w), tnpa, on the question of rateable occupation, see 
p 9, ante 

(u) Such dues arc tolls in gross, and not rateable {B v Nicholson (1810), 
12 East, 330; see p. 8, ante); hence their exclusion in latmg a haibour 
or dock {Lewis v Swansea (Overseers (1855), 5 E & B 508 , Ipswich Dock 
(Jornmissioneis v St Petet's, Ipswich, Ovetseen (1866), 7 B & S 310; 
Fai'crsham Navigation Commissioners v Faversham Union Assessment 
Committee (1867), 31 J P 822, New Shoreham Haihour ConimissioneisY 
Lancing (1870), L R 5 Q B 489 . B v Berwick Assessment Commaiiee, 
supra , Blijth Harhoui Commisstoners v Newsham and South Blyth 
{Chnrehwaidens) and Tynemouth Union Assessment Committee, [1894 J 2 
Q B 203, 675, C A , Swansea Harbour Trustees y Swansea Union Assess- 
ment Committee, supia) A fortiori, dues of this kind paid m lespect of 
blnp'^ winch do not in fact enter a dock or pther portion in lateaole 
occupation aie excluded {B v Bristol Dock Co (1841), 1 Q. B 535, B 
Y, Kingston -Upon -II all Dock Co (1845), 7 Q B 2) 

Dues of the iiatiiie dcfciibed m the text, supra, are often called harbour 
dues ” or “ haihour rates” , but the iaet that dues are imposed under 
such a name is not necesranly conclusive of their nature ; and a due 
called a “haihour late” in a special Act may, nevertheless, be leviable in 
respect of entry mto a particular dock {Swansea Haihaur Trustees v. 
Swamsea Union Assessment Committee, supra) 

{a) Questions arising upon such Valuations have been decided m B. v 
Bowlais Don Co (1868), 10 B & S 208 , B v. Bhymney Bail Co, (1869), 
L R 4 Q B 276 (see p. 28, ante) ; Sutton Harbour Improvement Co v. 
Plymouth Guardians {IS90), L, T 772 ; Sculcoates Union y Kingston- 
upon-IJnllDockCo,[W35]A 0 136. 

(h) See pp 32, 33, ante. The deduction for working expenses includes 
directors’ fees and the expenses of working a tug {B, v Southampton Docks 
Oo» (1851), 14 Q B 587) Where, however, a statutoiy undertaking is 
managed by unpaid commissianers, no deduction can be made for irnagi- 
directors* fees {B. v. Tyne Improvement Commissioners (1862), 6 

(<j) The tenant’s capital includes the value of a tug {B v, Southampton 
Docks Co. t supra) ; but not of fixed plants (see p 33, ante), nor of “travel- 
ling” hydri,ulic craSies {London India Docks v, Poplar Union (1900), 
J3X T. 371) • • 
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bodies who are precluded by statute from making a profit out 
of them (d). 

71. Wheie a harbour or dock undertaking extends into more 
than one parish, the rateal)le value of a parochial portion is deter- 
mined upon a basis of the gross receipts earned in the parish, 
where these can be ascei tamed (e). » 

» 

72 Warehouses in fact occupied by the occupiers of the docks, 
but not necessaiiJy so occupied, are lated separately from the 
docks ). 


SEct. 2. 
Rateable 
Value of 
Special 
passes of 
Proper iy. 

Application 
of parochial 
principle 

Warehousea 


Sub- Sect. 6. — Licensed Proyeriy 


73 . In valuing licensed pioperty(//) it is necessary to take into Con'iuieratiai 
account the value duo to the existence of tlm Jicenco, because the 
tiade winch the occupier is thereby peinntted to carry on can 
only bo carried on upon the piemises iated(/0. Consequently, 
an mcioase in the amount of licence duty which a tenant of the 
house must bear will, unless there are countei vailing circumstances, 
have the effect of decreasing the rateable value of the house (i). 

Where the occupier is hound by a “tying” covenant to take No account 
his liquor, or some part of it, from the landlord, tlie “ tied ” house 
is to he valiu‘d as it it weie not affected by any such covenant (,y) co^nfnt. 


{d) Mei^ey Boris V Luetpool (IS1 ‘S),Ij 11 9Q B 81 

(e) Meiseu Bods v Liverpool (1872), L R. 7 Q B 643, Svulcoates 
TJmon V Kntqston-upon-HnU Bock (^0 y [IS95] A 0 136 Theie appears 
to be no objection to the rateable value m auch cases being determined m 
practice by fust ascertammg the rateable value ot the whole undertaking 
and then appuitionmg the rateable value so ascertained accoidiiig to the 
gross or net receipts earned m tlie parish, as is done in the case ot w'ater- 
woiks (see p 3.5, onte) Where the giosa leceipts in the parish cannot be 
appioxiinately ascei tamed, it appears that the lateable value may legiti- 
mately he apportioned according to acreage (B v Kinqston-upon-Hull 
Bock Co (1852), 18 Q B 325). 

(J) Whcthei the docks are occupied by a statutory body ( Mersey Bocks 
aiik llfuhour Board v Bi'fkenliead Overseets (1873), L R 8 B 445) or 
by a trading company (London and India Docks \ Poplar Union (1900), 83 
J. T. 371) 

(q) As to licensed inoperty generally, see title ItsiTOxicating Liquoks, 
Vol. XVlll , pp 8 ct seq As to leases of l^Jeiiscd prciiuncs, see title 
Landlord and Tenant, Vol XVIII , pp. 671 et seq 

(h) B V. Bradford (1815), 4 M & S 317 , West Middlesex Waieiworks Co. 
v Coleman, Coleman v. West Middlesex Waterwoiks Co (1885), 14 Q B D 
529, Cartwright y Sculcoates Union, [1900] A C 150, E v. Shoreditch 
Assessment Committee, Bx parte Moigan, [1910] 2 K B 859, C A 

(i) B V Shoreditch Assessment Committee, Ex pnite Mot gan,supr( The 
compensation levy payable 111 respect of the house is not, however, admis- 
sible as a deduction between gross estimated lental and rateable value 
(Waddle v. Sunderland Union, [1908] 1KB 642, C. A ; see title Intoxi- 
cating Liquors, Vol XVin,p 76; and seep 30, an/e). ware, whether 
it should be taken into account in estimatmg the gross estnnated rental, 
for, m the case of a tenancy tor one year Oj^y, the tenant bears no part 
of it , see title Intoxicatixg Liquors, Vol. XVIII , p. 74, note (g) 

(j) J e , aa if it were a “ liee ” house (Sunderland Overseers v. Sunderland 
Union (1865), 18 C. B. (n s ) 631 , Bradford-on- Avon Asseumeni Committee 
V. White, [1898] 2 Q. B 630, overruhng in effect Allison v. Monkwear- 
mouih Shore Overseers (1854), 4 E* & B, 13) ; nor is tho value of the “ tie ” 
to be included in valuing the biewery ^Sunderland Overseers v. Sunderhnd 
Union, supra). The rateable yaiu4 ot a tied house is Eometunea arnved 
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Special 
(auses ft 
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Evidence of 
trade done 
and of 
outgoingia 


Method of 
EBcertaminp: 
rateable value 
of coal mmes. 


The simplest method of valuing a public-house is by ascertaining 
the rents which are prevalent in the neighbourhood for ‘'free" 
houses; but “free” houses are comparatively few, and it is there- 
fore rarely possible to apply this test. Evidence of the trade 
actually done and of the jiroilts made by the actual occupier is 
admissible in order to ascertain the rateable value (k). If o\ndence 
of ,the gloss receipts is given, an appellant must be allowed to 
give evidence of the outgoings which have been found necessarj' to 
earn those receipt (1). 

Sur-Sect. 6 —Mutest HtidfichlSf and Cmetenes 

74. The rntealile value of a coal mine (in) may be ascertained 
upon the same princijiles (w), speakiti;^^ geneially, as that of a 
railway (o) or a waterworks undei taking (/))—tluxt is, by making 
deductions from the actual yearly receipts for working expenses, 
for the tenant’s share of the profits, and for expenses ot repriir (</). 
The latter deduction includes the cost of maintaining tlie permanent 


a.t by taking the rent re'^oived and adding theieto a f'Um cpI minted to 
repicsent the butdoii of tlie tying covenant 

(k) See p 27, ante Tliiis pruiciplc v^as fust applied to heensed pro- 
perty m the case of a railway refrcsiiment room (Clad v Fiskerion-Aiigat' 
(188b), 6 Q B D 139), and altorwards to public-houses generally, at any 
rate whore there is no prevailing market rent (CadwngUt v. Snikoaten 
Union, [1900] A 0 150, by which Dodds v South Slneldh Poor Law Union 
AHHessment ComnuUee, [1895) 2 Q B 133, C A , is apjiarently overruled). 
The sum which a brewer might give in order to obtain possession ot a tree 
house and oonveit it into a tied house is not to be taken into consideration 
so as to brmg the rateable value above the rent that a fiee tenant would 
give in the market {Bradfo)d-on-Avo7i Assessment Comnntteer. White, [18981 
2 Q. B, 630) 

(l) Parr v Leigh Union (1006), 1 Konstam’s Eating Appeals, 211 It 
does not appear that an appellant can be compelh^d to give evidence ot 
the trade done (Cartwright v. Sculeoates Union, [J900J A (1 150, per Lord 
Morris, at p 166). The most usual method of valuation, wlion based 
on receipts, is to take the actual profits of the* last year, or of an average 
of years, to subtract therefrom the remuneration which the hypothetical 
tenant would expect for himself, and to apportion the remainder between 
rent (i e., rateable value) and rates and taxes The somewhat less accurate 
method of taking a loui^d percentage of the gross receipts to represent 
the gross estimated rentid or the lateable value (see Parr v. Leigh Union, 
»upra, Cartwright v Sculcoaies Union, svpra) has been looked upon with 
less favour in recent years, smee the gieat dechue m ite profits of the 
licensed trade and, consequently, «n the value of public-houses, 

(m) As to mines generally, see title Mimes, Mix^euals, and Quarries, 
VoL XX , pp 497 ei seq 

(n) Parochial Assessments Act, 1836 (G & 7 Will 4, c. 96), s 1 ; Denaby 
a/nd Cadeby Colheiy Co v Doncaster Union Assessment Committee (1898), 
78 L T 388. It had long befoie been decided that the lent at which a 
coal mine would let, and a.t which it must be rated, must be something less 

the net profits of the mine (E, v Attwood (1827), 6 B & U 277) ; 
Mid that if a tenant had exited engines etc for working the mine, the 
true rent was not to be measured by the royalties reseived in the lease 
(B. V. QranviUe (Lord) (1829), 9 B. & C 188). 

' ( 0 ) See pp 30 et seq., amU. 

(p) See p. 35, ante. ^ 

(a) Donahf and &adehy Colliery Co. v* Doncaster Union Assessment Com- 
mmee, swpra ; Brown S Oo.SmI^y, Eotherham Union Assessmfint Com- 
miUee (1900)* 64 J. P. 580, 
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roads and airways ( 7 ), but not the cost of .stoking shafts («). No 
deduction is allowed to provide for the ultimate replacement of 
the value of the minerals exhausted (0* 

Where a coal mine extends into more than ore parish, the rate- 
able value in each parish must be based on the amount of coal that 
IS worked in the parish 0/). 

75. Tin, load, and copper mines, other than tliose lof which 
the royalties are wholly reserved m kind, are valued according 
to a sjiotial slandarJ of valuation (a). 

76. The rateable value of a rapidly exhausting Loreditaraent, 
such as a brickfield (/>), chalk pit(6*), or gravel plt<^/), is the leiit 
wliich a tenant might at the date of the rate be expected to give 
for a year s tenancy of it , and this may well be something loss 
than a figure arrived at by a calculation based on the rent and the 
royalti(‘a payable upon the maximum quantity of 'bricks that might 
be made or of mateual that might be got (/i). The royalty which the 
actual tenant has agieed to pay is a matter to be looked at ; and 
tlieie can lie no deduction on account of a sinking fund to replace 
the value of tluj earth exha listed (/^). TT:jg laleable value is to he 
asceitainod witli legaid to tlie amount oi giavol or other mateual 
that remains iinexhaiislcd at tlio date of ilie rate(c). 

77. The rateable value of a ceuieteiy in the occupation of a 
commercial company (/) is calculated upon pimciples much the 

(r) Brown tk Co, Lld v lloihe thorn JJnwyi Assessment Comm lUcc (1900), 
64 J P 680 These expenses aie tlicietore not deductible as working 
expenses before ariivint; at tlic gross estimated rental As to gross 
(‘Stimated leiilal see p 25, ante 

(s) R.y (IS27), OB 277 

(B CompaieA; v Wesihtool, B v TlYcuh/ (1847), 10 Q B. 178, Coliness 
Iroii Co V Bind (1881), 0 Apj> 315 (a decision upon income tax) , and 
bee title Income Tax, Vol XVI , pp 025, 053 It is not uncommon, 
instead of applying the more a^'curate sysrcni debciibed in the text, supra^ 
to obtimate the rateable value of a coal mine at some roxalty calculated 
on the previous yeai’s output added to a rent lor the surtace, buildings, 
a-nd other woiks oocupicil 

(u) The whole lateable value of such a mine must not be placed in the 
parish wheie the shaft is {R v Foleshill (Inhabitants) (1835), 2 Ad & EL 
693) 

(a) Rating Act, 187-1 (37 & 38 Vict o 54), s 7 j see Snailbeach Mine Co, 
V Fordkn Omrdians (1876), 35 L. T. 514 The Rating Act, 1874 (37 & 38 
Vict 0 54), does not ajiply where the, dues are wholly reserved m kind 
(ibid , B 13 , Van Mininq Go. v, Llanidloes Overseers 01876), 1 Ex D 310). 
As to the rule m cases ol leservation ol dues m kind, see p. 4, ante 

(5) jB. V. WesfbrooJc, E. v Bveiist (1847), 10 Q B 178 

(c) V North Aylesford Union Gum dims (1872), 37 J. P 148. The 
profits which the oooupieis make by being occupiers also ot an adjoining 
cement works must not be taken into account (ihvdL). 

(d) Famham Flint, Gravel and Sand Co v. Farnham Unions [1901] 
1 K. B. 272, C A, which apparently overrules E. v. Whaddtm 

L R. 10 Q B 230. • 

(e) Fmnhom Flint, Gravel and Sand Go v. Fatnham Union^ supra. It 

E. V Whaddon, supra, is still good law in spite of the decision in' Famham 
Flint, Gtarel and Sand Co v Famium Union, fmp^a, then, if the occupier 
has a right to take up fresli land, •it is permissible to t,ake that- nght into 
dt'count f > • 

if) See p. 27, ante, • * 
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same as those applicable to the case oi a railway (g). The receipts 
upon which the calculation is based include receipts from the sale 
of rights of burial in perpetuity (A) and of portions of the land 
itself for burial purposes (2). Such receipts must not be spread 
over several years (/). although the receipts of the previous year are 
not conclusive of the receipts that may he expected in the }ear of 
the rate (A). Salaries of directors and other officois cannot be 
deducted, if unconnected with the occupation of the land(/). 

Sxni-S]:cr 1 — Woodlands and Hpofting Mights 

78. The rateable value of land used only as a plantation or a 
wood is ascei tamed as if the land were m its natural and unim- 
proved slate (i/O; the light of sporting must be taken into account 
as enhancing the value («)> nothing must be added for the 
possibility of improving the land by draining oi other operations (0). 

Tlie rateable value of land used for the growth of saleable under- 
wood is estimated as if tlie land were let for that purpose (p) at 
a rent which a person w^ould give for it who is to have the profits 
of the underwood when ready ioi cutting (7) 

Land which is used for both the above pin poses may be assessed 
according to either standard at the option of the assessing 
authority (?•) . 

79. Where any right of sporting ($) is in the hands of the 
occupier ot the land (t), or where it is in the hands of the owner of 
the Lind who is not also the occupier (u), the value of the right is 
included in ascei taming the rateable value of the land But w’here 
tlie sj)orting light is severed from the iiccupation ot the land, and 

(g) See ]j an/o Tlioio can be no sinking tuiirl for the ultimate 
renewal ol the lioreditainent , compare M v. Westbrook, E v Everist 
(1847), 10 Q. J3 178 

(h) li w St 3la)y Abhotts, Kensington {Inhabitants) 12 Ad &EL 

824, and bee title Burial and Cremation, Vol III., p. 513 

{%) E V Abney T ark Vemeteiy Co (1873), L.«R 8Q B 515, 

{k) See the remarks on 22 v Abney Mark Cemetejy Co , supia, m Farnham 
Flint, Gravel and Sand Co v. Fainham Union, [1901] 1 K. B 272, 282, 284, 

C A. 

(l) B V St Giles, Camberwell {Inhabitants) {\S50), 14 Q B 671 (which 
case alToi ds an example oT valuation according to the method indicated 
in the text, supia) Where directors’ fees are connected with the occupa- 
tion of the land, they may bo deducted {B, v. Souihmnpton Bock Co- 
(1861), 14 Q. B 687) , see p 40, a^ite. 

(m) Rating Act, W174 (37 & 38 A^ict. c 54), s 4 (j) 

{n) Eyton v Mold Overseers (1880), 6 Q B D 13 

( 0 ) Westmoreland {Earl) v Southwick and Oundle (1877), 36 L. T 108. 

Ip) Rating Act, 1874 (37 & 38 Vict c 54), s 4 (b) 

Ig) B V. Mirfield {InhahiUints) (1808), 10 East, 219, which laid down 
that saleable underwoods were to be rated in every year, and not only m 
the year in which they were cut. 

(r) Eatmg Act, 1874 (37 k 38 Vict c 54), s. 4 (c) 

(«) See p 4, ante. As t8 sporting rights generally, see title Game, 
Vol. XV., pp. 207 et seq, 

(0 B V W Ilhams (1854), 23 L. T. (0 s ) 76 

(tt) Rating Act, 1874 (37 & 38 Vict c 64), s. 6 (1) In this case, the 
occupier may hav% the enhancement oi value due to the sporting light 
eex^med, and may deduct agamstbhis landlord the lates on the amount ' 
certified. • • 
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is let, the rateable value of the right must be ascertained sepa- s*^^'*'* 2. 
rate]y(fc) ; and either the owner or lessee of the right, as the rating Rateable 
authority may determine, may be rated as the occupier of it (r). Value of 

Special 

Sun-SiXT 8 — Tithe RenUharge Classes of 

80. The rateable value of a tithe renteliarge is ascertained by 
talnng the gross incoino and making deductions thnefiv)m jn respect 

of the following matteis — ecclesiastical diu's (d), costs of colloctton ratcablT'”^ 
and bad debts (c), and tenant’s rates and taxes (/). The costs of Taiuc, 
collection should include an adequate leinuneration for the collector ; 
l)oyond this, no deduction can be madeloi the liypothctical tenant’s 
profits {(f) The services of the clergy {ii\ though *paid for by the 
recipi'mt of the tithe rentcharge(?), and even though the clorgv so 
roinuneiated mimsW in another i)ans}i(/i), do not form the sulqect 
of deduction; neither does the cost of repairing the chancel of the 
jiansh church (/), nor do pavinonts to Queen Anne’s liouiity, though 
these ere cliaiged on llm tiLiu reiitch*iigo('wi). 

Part III. -Poor Rate: Procedure Outside 
the Metropolis. 

SucT. \.— £ntindiuiii)>i. 

81. Tho Union Assessment Acts, 1802 — 1880 (?0, regulate tlie statufory 
making of valuation lists in every union and p«i,rish to which Ihev 

(h) Ratuii; Art, ('JT ‘IS \ 1 ( rU). s 0 (?) 

{(') Parochial \ssossiiKiits Act, (0 iJw 7 Will 4, c 96), g 1, see 
p 2r>, <mic 

id) il V Joddrdl(m()).lB 403 , R v (1840), 12 Ad &E1 
, Jhtckneij and Lamherhvrst Tithe Vommntaiion Rent (IS.OS), 

E li iV E 1 and Rf'c titlr^KeCLi.siASTi(’\LL-‘.\\ \ oi XI., p 74“, note (/) 

(r', IJadi'ney and Lamheihuist Tithe Commid at wn Rent Ghaiiffs, bufiia ; 

St A^aph {Dfmi and Ohapter) v Llanihaiadi-yn-Mochnani Orencetb, 1 1S97] 

1 Q 15 511, V A 

(J) Paiocliial Asgesanientg Act, 1830 (6 & 7 ,Will 4, c 96), s 1 The 
lau's and taxes dediiotiblc are specilied at p. 29, ante, and the poinis toi 
which Uavkney (ind Lamfnihuibt Tdkr Commutation Rent i'hatqcb, snpia, is 
theie cited as ah authority were decided with lespcct to lithe icutcharge. 

(7) Hackney and Lamheihnist Tithe Commutation Rent Charges, supra; 

St Asaph [Dean and Chapter) v Llanrhaiadr-yn-Mochnani, supia, 

(h) R V. Joddrell, supra , Hackney and Lamherhimt Tithe Commutation 
Rent Charges, supra. 

(i) B V Gloves (1860), 2 E & E 793 ; Wheeler v Buiminqton 
Oreisceis (1861), 1 B. & S 709, R. y Sheiford (1867), L R 2Q B. 603. 
not following on this point Hackney and Jjambei hurst Tithe Commutation 
Rent Changes, supra , Williams y Llangeinwen Overseers (1861), 1 B. & S. 

699, Senven wUh Tenteigide Overseers v. Fgweett (1803), 3 B. & 8. 797. 

(k) Lawicnce v Tollcshnnt Knights Overseers (1862), 2 B & 8. 633. 

(l) St Asaph [Dean and Chapter) v Llanihuadr-yn-l\Iochnant, supra. 

(/rt) Hackney and Lamhihmst Tithe Commutal 'on Rent Charges, supra^ 

(ij) Union Assessment PuiumiUce Act, 1862 (25 & 26 Vict. 0. 103); 

Union Assessment Committee Aiiendmenl Act, 1864 (127 &; 28 Viot. c. 39); 

Union A^vtsbiuent Act, 1880 (43 &:^44*Viot. c. 7). , ' 
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Sect. i. apply (o), that is, in every union ( p) formed under the Poor Law 
Introdnc- Amendment Act, 18»J4 (</), any union foimod under other Acts(t), 

^ not in union (s) which may have adopted them. 

Bkou i,-- Method of Aanet^smcnt. 

• ’ SuB-SE(iT 1 — The Oveuem, 

FuncUonfl 82 Iu« each paiiRh(t) the overseers (n) are charged wuth the 
mailing of vahutioii lists (a), the nialung and levying of the poor 
rat(' (/>), and the deionding of objections and ai)])eals aganist the 
pool' rate (<*). Idany of the overseers’ functions are in pr‘i( tree 
carried out by <he assistant ovorseei (d). 

Sub-Sect 2 — The A ssmmeni Committee 

Appointment 83. The ass('hSiuont committee is a body appointed evorv year 
and fnnuionp for every union aijd every parish not in union by tlie guardians (c) 
from among themHelvos ( / ). The cojumittoe lias authoiity in 
every paush in the union (p), and has various functions connected 
with the making and revision of valuation lists It has notliiug 
to do with the making the poor rate, Imt no one may appeal 
against a poo" late without giving notice to the cominitteo (n, nor, 
in most cases, without previously olgecting betoui tlie comiiuttee to 
the valnaiion list. 

(o) Tli<n' apply to tlic luapnity oi pan^I Local Acts aie 

rcces^niily (b^icgaidod m dealuig Mitli this sulijeca As to umoas, see 
title Pooii Law, Yol XXII , ]'p 553 c/ 
ip) Union Assessment Committee Act, 18^12 A 26 Yiet ( 103), s 2 
(^) 4 A 5 Will 4, c 06 As to the moaiunt? of “ paiisli ” in this A<t, 
SCO titl<* Pooii Law, Vol XXIJ , p 592, note {^) 

( 7 ) Uniou Assesameut Committee Act, 1862 (25 A 26 Vict c I 03 ), s 45. 
b) Union Assessment Act, 1880 (43 k 44 Vici c 7). s 2 
(f) But m urban j)ariBlies any powers, diituH 01 liabilities of the oveiseera 
may be confoned upon the borough or distnct council by an oidei of the 
laical Goverimient Board (Local Government Act, 1894 (56 & 57 Vict. 
c 73), 8 33 (1) ) ; see title Local Govern mc.vt, Vol XIX , p. 267. 

[u) See title Poor IjAW, Vol. XXll , pp 5t^3, 529, 530 , and Bee title 
Local Govern mfnt, Vol XIX., p. 267 
(a) See pp 47 d eetj , post 
(h) See pp 53 et seq , post 

(c) Seepp &Tetbeq,pObt This dulv is shared with the assessment 00 m- 
miilee, and has m some C4ttses been transferied altogetlun Iroin the over- 
eeers , see pp 49, 57, 62. 

(d) Appointed under Poor Belief Act, 1819 (59 Geo. 3, c.,12), s 7^ by the 
body to whom the power of appointment is transferred by Local Govern- 
ment Act, 1894 (56 et 67 Vict c 19), es. 5 (1), ]9 (6), or 33 (1) As to the 
functions that he may perform, sec Shinghy v Smrvdqe ( 1 8 43), 1 1 M & W. 
r)(i3 ; Points v AUwood (1848), 6 C. B. 38 , Baker v Ijocke (1864), 18 B. 
(N s ) 52. The eftect of fiauds tomimlted by an assistant oversew in 
collecting money on account ot rates was discussed in Jloinohuich (Jve) seers 
\\ Londim, Tilbury and Southed <0 (1912), 76 vT V 385 

{e) As to boards of guardians gcncjally, title Poor Law, Vol XXII., 
pp. 531 et seq. 

(/) Union Assessment Committee Act. 1862 (25 20 Vict c 103), s 2 ; 

iiee also ibid , ss. 4r— ’7. 

S Ibid,, B 7. 

; See pp 47 et sey , post, 

(i) Union Assessment Committee Am|^ndment Act, 1864 (27 & 28 Vict 
c. 39), B. 1. As to the manner and effect ol their appeai’ance as respondents 
to such an appeoJ, see p. 63, post* * , 
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84. The aflsejSTuent comnitfcee consistH of not loss than six nor 
more than twelve monibors (^y) ; but if a imiiiicipal b(>rough is coter- 
minous with the union the town council may appoint additional 
members { 1 ). 

The quorum at a meeting of the committee is three members, or 
one-third of the whole number, whichever is greater ; the majority 
of the members present decides, and the chairman has a casting 
vote (/). The committee must keep a minute book, and Uny rate- 
payer in the union must be allowed to inspect such book and to 
take extracts free of charge (m). 

The committee may recpiire the production before it of hooks of 
assessment of parliamentary or parochial taxes or rates («). 

85. The clerk, or assistant clerk, of the guardians is the clerk 
to the assessment committee (o). He must send annually copies of 
the totals of the gross values of every parish, together with the 
totals of the rateable values of agricultural land and of other here- 
dil aments, to the clerk of the peace for the county 

yuB-bEor 3.—Vahtatio^i Lists. 

86. A poor rate must follow the valuation list in force in the 
parish at the time of the making of the late, as far as the rateable 
value ((jf) of any heieditament included in the list is concerned (r). 
The total of the rateable values («) Hhown in the hst in force for the 
parish when the guardians make their estimate, together with the 
total, shown in such list, of the annual value of property in the 
palish on which the Government pays a contribution in lieu of 
lates t/), IS conclusive for the purpose of ascertanimg the amount 
payable by the pariah to the common fund of the union (a). 

87. The last valuation list approved by the a,ss(>Hsmont com- 
mittee and delivered by it to the overseeis, as altered and added to 
by any supplemental valuation list so approved and deliveied, is the 

(j) (Jinon Assessment Committee Act, 1862 (25 & 26 YivX o 102), a 2. 

(k) Jhd , s 3. 

(l) Ibid , 8 9 

(m) Ibtd.f fill > 

(n) Ibid , s 13 , but see the Inland Revenue Act, 1863 (26 & 27 Viet, 
c 33), 8. 22, asdegaids incomo tax asaessnu nia. 

(o) Union Asaeaaincnt I'ommitteC Act, 1862 (25 & 26 Vjct c. 103), s 10. 

(p) Union AsMCssmciit Committeo Aifiendmeut Act, JS61 (27 & 28 Vict. 
c, 39), 8 9 ; Agricultural iuitos Act, 1896 (69 & 60 Vict c 16), r. 5 (b) 

(q) See pp 26 et seq , nidf' 

(r) Umon Aasessmoiit Committee Act, 1862 (25 & 26 Vict c lo3), s. 28. 
Tins proviflion also apphes to lates by law requuod to ]>e based on the poor 
late, e,g , the general district rate , see p 86, j)Ost Aa to new buildings 
and hereditaments becoming liable to be rated m parts, sec p 54, post 

(fi) Reduced by an amount equal to one halt of the lateable value of the 
agricultural land m the paiish (Agiicult.nTal*Ratea Act, 1896 (59 & 60 Vict. 
0. 16), K 3 (2) ) ; see p. 23, ante. 

(t) See p. 14, ante. 

(a) Union Assessment Committee Act, 1862 (26 & 26 Vict. o. 103), 8. 30 ; 
Poor Law Board’s G^eneral Ordet of the 26th February, 1866, art. 1 ; R v. 
West Ashford Union (1907), 2 Sonstam’s Ratmg Areals, 624, and see 
title Poor Law, Vol., XXll , p. 6*9. * , ' 
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Rates and Rating, 


valuation list m force, and continues to be so, until a new valuation 
list for the whole parish has been so approved and delivered (6). 

88 . A new valuation list must contain all the rateable heredita- 
ments in the parish (c), including empty houses if rei'dy to be 
occupied (^/). It must show tlie gross estimated rental of each 
hereditament included (c), the rateable value of agiicultural land> 
ai^d (separately) the lateable value of buildings and otlier heredita- 
ments not being agiicultuial land(y), the totals of those three sets 
of values (jf), and the annual value of land in the parish on which 
tlie Crown pays a contribution in lieu of rates (h). It is made in 
a prescribed fQim (i). 

Making the 89 . A new list is made by the direction of the assessment 
committee, either on its own initiative or on the appheatioii of a 
person aggrieved^ The committee may either direci it to be made 
by tlie ovei seers or by a person appointed for the purpose (k), 
Signature When the Gveiseois have made the list(/), they must sign jt(??z), 
anddepo&it. deposit it in the place in which rate-books hi a deposited (u). 

Notice of Tliev must give public notice of the deposit on the following Sunday 
deposit. affixing the notice before morning or evening service at or near 

the principal door of every church and chapel of the l^stablislied 
Cliuicli in the pai isli at wdiich divine service is actually perfoimod (u). 
Wdiere the parish contains no such climcli or chapel, tlie notice 
must be affixed in some conspicuous place (p). The notice does 
not requite signature (q), 

{h) rnion AsseBbrueDt Committee Act, 1862 (25 ^ 26 Viet c 103), B 24. 
There is thus always a valuation hat m fon*o foi eveiy paiisJi, and tlioie is 
jio time limited (as theie is m the Metio])ol)B , seo p. 116, pobt) for making 
a new list 

(c) Union Assessment Committee Act, 1862 (25 26 Vict e 103), ss 14, 

27 

(d) A* V JIu/dca (]869),L R 4 B 326 

(e) Union Assc^stoinont Coniimtiee Act, 1862 (25 &; 26 Yi(‘l c 103), 

as 1 "), 27 , 

(/) ibid . ss 14, 27 ; Agricultuial Rates Ait, 1806 (50 A 60 Vict c 16), 
6 5(a). 

(^) Agiicultuial hales Act, 1896 (59 6U A let e 16), s. 5 (b) , Poor 
Law Amendment Act, 1868 (31 & 32 Vict c 122), s 30 

[h) Union Assessment (»omiQitteo Aet, 1802 (25 ck. 26 Viet c 103), s 30 
As to contnbutions by the (hown in hiu ol ia1< s, see ]» 1 1, ante 

(i) Agijcultural Rates Ordei, 1896, art 16, Scliod AVt(iStat R. & 0. 
Rev., Vo) X , Poor, England, p 469) 

(1) Union Asse&SBCient Committee Aet, 1862 (25 A 26 Vict c 103j, s 26, 
As to the maniiei of appointing such a peihon, sec p 51, post 

il) As to eontents and loim of th<* list, see the I' xl, supra As to 
signaluic by jHafeous appointed to make tJic list instead oi oveiseeis, see 
p 51, post 

(w) Union Assessment Committee Ad, 1862 (25 & 26 Vict. c 103), 
6S. 14, 27 

in) Ihid,B8, 17, 27 

( 0 ) Ihd . Paiish Notices Act, 1837 (7 Will. 4 & 1 Vict c 45), s 2 ; 7? 

V Mamotl (1840), 12 Ad. & El 779, 7S0 , E y Whipp (1843), 4 (J B 
141 , Ormerod v. Chadwich (1847), 16 M. & W. 307 , Burnley v. Methley 
Overseers (1859), IE & E. 789 

{p) Poor Rate Assessment and Colleation Act, 1869, Amendment Act, 
1882 (45 16 Viet 20), s. 4 ^ 

( 5 ) Burnley \\ Methley Overseers, sup^a. 
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When fourteen days have expired from the Sunday on which the 
notice was affixed, the overseers must transmit the list to the Method of^ 
assessment committee (?■), who must then give notice to certain Assess- 
railway and other companies (s) 

After notice of deposit, any person assessed or liable to be assessed Trai^mis&ion 
to the poor rate m the parish, and, after transmission, any overseer to assessme^i 
or ratepayer in the union, may inspect and take extracts from the 
list fice of charge (/). • Inspection. 

90 . Before the expiration of twenty-eight days from the notice Notice of 
of deposit any person aggrieved (a) by the unfairness of his own or ^^J^'ction 
some other ratepayers assessment, and aiiv overseer, of any ])arish 
m the union, may give wiitten notice of olijecLion to the list to the 
assessment committee, the overseeis, and the other ratepayer, if 
any, concerned (/;). The notice must specify all such grounds of 
objection as have ausen when the notice is given (V). 

If any notice of objection is givtm within the time limited, tlie Hearing of 
committee must hold a meeting lor heaniig it, and must give the o^icctiou 
o^ ei'heeis at least twenty-eight days’ notice of such meeting ; and the 
oveiseeis must puldish the notice on the following Sinulay (d) An 


(r) Uinon A&sc'^anicnt Committee Act, 1862 (25 26 Vict c 103), 

SH 17, 27 

(s) Umon Asse‘^}5nll*nt Committee Amendintni AcA,, 1864 (27 A 28 Vict. 
c 30), M 5 

(0 Union ARSi'ssinont Committee Acl, 1862 (25 A 26 Vict r, 103), 
•ss 17, 27 , Poor Rate Ac.t, 1743 (17 Ueo 2, c 3), s 2 , Paroclnal Assess- 
ments Act, 1836 (6 & 7 Will 4, c 06), s 5 

(а) Tins includes, at any latc, such onncis as aie liable lo pay lates 
instead ol the oceupiers uudci the Pooi Jiate Asst‘ssmciit and Collection Act, 
1860 (32 A 33 Vict c 41), ss I, 3, 4 (see ihul , s 13), and probably includos 
in any case the ownei ol the boieditainent aflectcd It molndcs a person 
who IS contractually liable to refund th<^ late to the peison assessed (22 v 
BreMtIoul Union As^c^sment UoTMnntbr, Ex varie Ileinrtij (1907), 71 .1 P. 
281) , but it does not include an occujner who lias himself been omitted from 
a rate, compare 22 v trcmgif (1837), 6 '^d \ Kl 305 

(б) Union Asnossiuoui Committee Act, 1862 (25 A 26 Vict c 103), 
tts 18, 19, 27 As to ^eivice on the assessment committee, see ihid , s 42 
As to notice of objection alter hiial appioval of the list, see p ,>7, post. 
In a rural parish liavinu a parish council, it ma.y be that the council is 
entitled to notice instead of the oveiseeis, seo-Loeal Government Act, 
1894 (56 A 57 Vict c 73), s 6(1), Union Assessment t\)mnuttee Amend- 
ment Adt, 1864,(27 A 28 Vict. c 39), s. 1, title Loca.i. toJvnrtNMENT, 
Vol XJX , pi> 246, 247 In other parishes, an older substituting some 
other body lor the overseers for this jhirpose may Ivavc been made by 
the Local Government Board ; see note (f), p 46, ante , title Local 
Government, VoJ XIX , p 267. 

(c) Union Assessment Committee Act, 1862 (25 A 26 Vict c 103), 
SB 18, 27 The overseers oi the thud paity, it any, conc#»rned may waive 
the giving of notice of objeclion, and, it so, the committee may hear the 
objection {ibid , s 19) Upon an appeal, the appellant is confined to 
grounds laised in his notice ol objection , see p 58, post , see also note (t), 
p. 62, po^t It the objector’s grievance is that lis own assessment is too high, 
“ untairm ” is asulficient ground of objection (22 v West Ashford Union 
(1907), 2 Koiistam’s Rating Appeals, 624) For gi ounds of objection aud 
appeal, see Kncyclopsedia of Forms and Piecedents, Vol XT , pp. 224—264, 

[d) Union Assesssment Committee Act, 1862 (25 A 26 Vict. c. 103), 

ss 19, 27 The notice is pubhahed in the same mannbr as the notice of 
deposit of the list , see the text, supgca,* , 



tlAifsis AN0 RAxma. 


« way appeal by anv agent (e), and need not adduce 
Meuioa of evidence ( f). 

ASBess- 

91 . Apait from objection, the assesament committee may 
Alteration wake such alterations in the list as it thinks fit (n), and may 
apKrt from appoint a person to value any of the rateable hereditaments m the 

objection. parjsh (hj. 

• 

Approval of 92 . When the assessmenl; committee has determined all 
objections and revised the list as above, it approves the list under 
the hands of three members present at the meeting at which the 
list IS approvnd, with the date ot such approval (0, but the 
approval must not take place before twenty-eight days have 
elapsed from the Sunday on which notice of deposit was 
given (7). 

Alterations _ If any alterati6n^ is made in value or any rateable hereditament 

sdditioMto ^®wly inserted in the list by the assessment committee, the 
list committee must cause the list to be re-deposited and notice given in 

the same manner as upon the original deposit (/) by the over- 
seers (m), and must appoint a day, not less than seven nor more 
than fouiteeii days from the re-deposit, for hearing objections to the 
list as allcied(?0‘ The committee may afterwards make fuither 
alterations (o). 

Final When the objections have been heard and the alterations made 

aFter^^ls/ deposit, if Tiecessary, Iiad, the assessment committee 

must finally appiove the list (p). The totals are then cast, the list 
IS retained by the guardians, and a copy, signed liy the thiee members 


(e) TJio committee uotL'cmir a com t(i? v 8t. jVanf AhhoUs, Kensinqlotu 
Assessment C<nmuUe<. [mi\ 1 Q U 378, 0 A), see title JUrristeus, 
Vol. II , p. 377. 

if) R Y, Rs^ex Jvshces (1882), 46 J. P 724 

(</) Union Assessment OommiUee Act, 1862 (25 & 26 Vict c 103) 
BP 20, 27 ' * 

“r'l *• 16’ Jifi'Dlenee v! Jlvrtley Union Giimdianti 

[lan), i tx. D. 44. As to tho manner of appointment, see p. 51, 


<'onimitfeo Act, 1862 (2r. & 26 Vict c. 1031 
884 ^ 0 , 27 ; B. V. Went Askfoid Union (1907), 2 Koustam’s liatm? Appeals,’ 

Oommitke v Somk Eaeiern Bail Vo , 
[18 f41 1 Q B. 4II. As to imtire of dt']K)sit, see p 48, ante 
(c) Union Assessfnt'nt Commitlo*' Act, 1862 (25 & 26 Vict c 
88.21,27; B.v.O}mUon ?7m<m (1872), I, R 8 Q B 5 '* 

^ .1 (m c ) 66 

I 8 ft 9 / 0 K i oc'Vr i the notice (Union Assessment Committee Act, 

ia J *?,. objection on le-deiiosit 

^ Apparently the provisions which 

*** obieotions to the hst as originally deposited (see p. 49, ante) 
apply to objections made on re-deposit, except as to time ' 

« 91 ^”'®“„^sessment Comimttee Act, 1862 (26 & 26 Viot c. 103), 
turned “ ™ committee docs so a further le-dcposit appears to be 

^‘a -T k® 6“^ »PPi''val is done in the same manner as 
Wt. ** before the fijjit approval no alterations have 

approval m thefin*! approval ; see the text, s«pm , but 
flee BeigaU Unm Aeeesemffit Gonfrnm v. BoiOh Eattrni Bail Oo., mpra. 
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who approved the list, sent to the overseers (q)t who must preserve % 

it and allow mspeotioii (r). If an assessment is afterwards altered Method of 
upon an appeal against a late, the committee must alter the list to Assess- • 
make it conform with the amended rate (s). 

93. A suiiplemental valuation list must be made by the over- SupiJcmentai 

seers when any pn’])oi ty not included in the valuation list in foice ^ 

lieconies rateable, when any propoity inclmled beconi ‘s lialde to be 0 ) “adeby 
rated iii paits not sejiaiatoly assessed in the list, oi* when any 
property has been incieased or reduced m value (0* Tlio supple- 
mental list contains only the property concerned (z^). 

The assessment committee may. where it sees fit, ordei a snpjde- (n) made by 
mental list to bo mado m siibstiiuiion for aiiv part of the valuaiion 
list in force, in the same w^ay that it may order a new" list for the committee, 
whole parish to lie made (a). 

A supplemental Int is made, deposited, objected ito, and ajiproved 
111 the same way as n new" list (h). 

Suj 3 -fc)ECT. 4 — Valuation by a ] aineu 

94. A person may be appointed to nfake a new valuiitinii for Purposes 
the purptfbo of a new or supplemental Jisl, or for the paipose of 
assisting the <isseosmei it committee in its work of revision (c). A 
person may also be .tppoiiited to make and sign a now or supple- 
mental list instead of the overseers (rf) In all these Cases the 
assessment coinniitleo makes the appointment with the previous 
consent of a majority of the guardians, jaeseiit and voting at an 
ordinary meeting of which notice lias been sent to every guardian (c), 

llie guardians may, in the manner above stated, appoint a com- 
petent person, on tlio ajiplicatioii of the asbossmont committee, 
to assist them in valuing the rateable hereditaments of the 
union ( / ). 


iq) Poor Law Amendment Act, 1808 (31 & 32 Vici c 122), s 30 ; UmoQ 
Ai ►-osbmont Committee Act, *1802 (25 ik, 20 Vict c. 103), ss 23, 27 

(t) Jbid,, 6s 23, 27 , as to the place oi inspection, sec ibid , s 31. 

(8) Ibid 22 

(i) Ibid , 8 25 A new building which becomes occupied during the 
cuireiicy of a late, and is inseited therein under t4e Pool Law Amendment 
Act, 1808 (31 ik 32 Vict c ]22), s 38 (see p o4, po4), must ho inserted in 
a supplemental ]]^t {ibid) 

(u) Union Assessment Committee Act, 1862 (25 & 26 Vict. c. 103), 

8 25 » ^ 

(a) Ibid , s. 26 ; see pp 48, 49, ante 

(b) Union Assessment Committee Act. 1862 (25 & 26 Vict. o. 103), s 27. 

(c) Ibid,, ss. 26, 20, 27 ; see p. 50, ante. As to the form, contents, and 
inspection of the valuation m either case, sec Union Assessment Com- 
mittee Amendment Act, 1804 (27 A 28 Vict. c 39), s 4; Bawlence v. 
Ruidey Union OiMtrdians (1877), 3 Ex D. 44 

(d) Union Assessment Committee Act, 1862 (26 & 26 Vict o. 103), 
86. 20, 27. The list when made must be pubjiahed and dealt with in the 
same manner as a list mad.* and signed by overseers 

(e) Ibid , ss. 20, 26, 16, 27 , compare Sindh v. Leigh Unton^ [1904] 1 
K.B 484, C. A. 

(/) Poor Law Amendment Act, 1868 (31 k 32 Vict. c 122), s. 32. The 
• piovision m the Poor Law Amenabeni AeU 1848 (11 k 12 Vict. c. 110), 
8. 7, lor a valuation of a part of the rateable property m a parish being mjMe 
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Sub-Sect. b.—Escpeum of VdlmUon and Valuation Lmt 

95 . The assessment committee may charge expenses of valua- 
tions and valuation lists and certain other matters upon the common 
fund (17) of the union (/i). 

In certain cases, however, the expenses of making a valuation by 
direction of the committee may be charged on the parish, if made 
after the overseers have delivered an unsatisfactory valuation (e), 
Mit not otlierwise^A). 

If the assessnumt committee ordeis a valuation of all the rateable 
hoieditaments of a union, the e\j)enscs may he raised by a loan ( 1 ), 

The cost of a map or plan may ho charged to the parish or to the 
common fund of the union, as the Local Government Board 
(linjcts (m) 

The lemiineiatiou of a valnci aiipoinled to assist Jtlie assessment 
committee is ])ai(d out of the common fund(«^ 

Expenses of overseers in making lists 01 in valuing hereditaments 
are in general payable out of the jioor rate, but the expenses of a 
valuation can only bo so paid if the consent of tlie assessment 
committee was obtainedi before they were incurred (0). Either 
before or afier the expenses have been incurred (p) the sanction is 
required, in a rural paiisb, of the paiish council (q), or of the parish 
meeting (r), as the case may be, and, in an urban parish, of the 
urban authority, it the Ijocal Government Board has made an 
ordei to that oUect (s), or, if no such order has been nnide, of the 
vestiy (/). 


undei the dtrc**tion of the gnaidiauK is thoiiglit to he now piaclically 
obsolete 

(ff) As to the common hind, see title Book Law, A'^ol XXII , pp .549 
ef seq 

(It) Union Assessment Committee Act, 1862 (25 & 26 Viet 0 103), 
Bs 37, 38 , i2 V Richmond (1865), 6 B & S 541 

fi) Union Assessment Committee Act, 1862 (25 & 26 Vict c 103), s 39. 

(l ) 11 V Richmond, sum a , 

(/) Union A'^sessiiient Committee Amendment Act, 1864 (27 & 28 Vict 
c 39), H 8 , see also Parochial Assessments Act, 1836 (6 & 7 Will 4, c 96), 
s 3 ; jB V. Ilufsthourne Tarrant Ovetscos (1858), E. B. & E 246. But 
recourse is not now had 111 practice to the provisions stated in the text, 
itwpr./. and such loans aro \ib\ially sanctioned under the Poor Law Aet, 1889 
(52 & 53 Vict. c, 66), 8 2 , see title Poor L vw, Vol XXII , pp 537, 538 

(m) Union Assessment Committee Amendment Act, 18fi4 (27 & 28 Vict 
c. 3^), 3 10 , Local Government Board Act, 1871 (.34 & 35 Vict c 70), s 2. 

(n) Poor Law Auaendment Actf, 1868 (31 & 32 Vict c. 122), s 32 , see 
p. 66, post As to the appointment of a valuer to assist the asiessmeiit 
committee, see p 51, ante 

( 0 ) Union Assessment Committee Amendment Act, 1864 (27 & 28 Vict. 
c 39), s. 7 , JB V Gumherhqe (1877), 2 (} B. D. 366 

(p) B. V Ghodtim-vpon-Medhek (]S15), 1 Q B I) 62 

(q) Local Government Act, 1894 (66 & 57 Vict c 73), s. 6 (1) (a); and 
see title Local Government, Vol XIX , pp. 246, 247 

(r) Local Government Ac^, 1894 (66 57 Vict c 73), s 19 , and see 

title Local Government, Vol XIX , p 258. 

(«) Local Government Act, 1894 (56 A 57 Vict. c 73), s 33 (1) ; and see 
Citle Loo^l Government. Vol XIX , p 267. 

(t) Union Assessment Committee Anjendment Act, 1864 (27 & 28 Viet 
^9), B. 7 * and sfee title Local (government, Vol XIX., p. 268. 
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Sect. S,— Making of the Rate* 

96. The overseers lew the ])oov rate(//) in order to defray their 

own expenses (a), and to ])rovide funds to meet precepts (6) addressed 
to thorn by guardiaris (o), mnnicipal corporations (rf), district 
councils (r), parish councils (/), parish meetings or burial 
boards!//). ^ 

They may make such a rate for any period within thoii term (rf 
office, and, if made for a period of more than three months, it may 
1)6 made payable liy instalments (/). If necessary, a fresli late may 
be made betoro the period of the former late has expired (/:>. 

Tlie courts will, in certain ciicumstcinces. issue a fnandamus to 
levy a 2 >oor rate (/). 

97. A poor late may bo made only to meet expenses which are 
about to be incurred (m). It must not theielore ho made to repay 
loans 0/), unless these liave been liorrowed and cliaigod upon the 
poor rate under statutory powers (o). But the cliaiges of legal pro- 
ceedings iieccssaiily inclined l)y the overseers may bereimhuised 
out ol the poor lato (p), and so may imfdVoseen debts (/y). Claims 
lawfully incurred by guardians may l>e paid witlim the half-year 
after they hav(j been inclined, or within three months after the 


(it) Pool Uolief Act, 1001 (43 Eliz o 2), s 1. 

(a) As 1o siicli oxponsi's, i> .'>2, ante The extent to winch the 
ovei seers’ debts and the expciiM's ol legal proceedings may bo levied out 
of tlie pool rate is hmiied by the Poor Law Audit Act, 1848 (11 & 12 
Vict c 91), ss 1, 2, and see title Pooit Law, Vol A'XII , p 530 
{b) As to enforcing precepts, see Bead v Pnnf^i (1898), 14 T. L K 455 ; 
B V. llnmondbdif Borough Council, Ex parle B(rmvnd*tcg Ouardians (1908), 
72 J P 330, Vlympiontit Mary Rural Council v Fey aoWs, [1909] 1 K B. 
768 

(c) See pp 70, 76, pobl , and 8t>e title Pook Law, Vol XXTI , p 549. 

(d) See pp 78 — 82, post 

(e) See pp 92 — 94, post , ^and see title Local Government, Vol XIX , 
pp 335, 336 

if) See title Local Government, Vol XIX , pp 242, 243 
iq) See ibid , p 259 

(h) In exceptional cases they may have to make a separate buiial rate ; 
see title Burial and Cremation, Vol HI , pp 475, 476 

(i) Poor Bate Assessment and Collection Act, 1869 (32 & 33 Vict c 41), 
R 15 As to th/j effect of making the late in instalments, see pp 65, 69, 
po^t, and see notes (r), (a), p 58, post 

(k) Poor Bate Assessment and Collection Act, 1869 (I{2 & 33 Vict c 41), 
B 14(1) As to concur rent rates, see F V. Besf (1^47), 2 Saund &C 90; 
B V FnrdJinm {Inhabitants) (1839), 11 Ad. & El. 73. 

(0 See title Crown Practice, Vol X , p 87 

(m) Tawni/*8 Case (1704), 2 Salk 631 , B v Goodehenp (1795), 6 Term 
Rep 159 , Waddingion v. City of London Union Ouaidians (1858), E. B. 
&E 370 

(n) B V TToveZ? (1779), 1 Dong (k. b) 116 , CorUs y Kent Water ‘Works 

Co (1827), 7 B. & C 314 • 

(o) B V Carpenter (1837), 6 Ad. & El 794. 

Ip) F. V MtcklefieU {Inhabitants) (1785), Cald Mag Cas 507 , see F. y* 
Ohmvester Corporation (1793), 5 Term Bop 346 
(q) F V. Fend (1849), 13 y B 6I%4. The court will not, howevei, always 
• grant a mandamus to make a poor rate to repay instalments of a debt 
which are in arrear (F. v. BeaiingtonjUvlt seers (1884), 48 P 486). ' 


Sect. 3. 
Making of ^ 
the Bate. 

Purpose of 
the Icyy 


Period for 
which late 
luay be levied. 


Mandamus 


Expen‘^C3 met 
by pool rate 
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BATBS ABB BaTIBO. 


SbOT-S. 

of 

•the Bate. 

The rate m 
the £. 


Basis of 
■sspsfc-ment 


Title aij(1 
form of raic. 


expiration of that half-year, bnt this limited period may be extended 
by the Local Government Board (» ). 

98. The amount which may be levied by the poor late for the 
purposes of poor relie f is not liniited to any definite rate in the £ : 
but the amount \\luch may be IcMed by tho poor rate foi ceitaiu 
other i)iiiposes is fo limited bv the statutes which enable those 
apiountfe to be so levied (if). "Wheie the statute limits tlie late to 
a specified rate in the £ on the ratoiililu value of each hereditaiiieiit 
rated, the rate in tluj £ must not be mci eased ineiel) l-ecause 
many such hereditaments arc empty or exempt (/). 

99. The into is assessed upon the rateable value shown in the 
valuation list in force (ff), subject to two exceptions — (1) wheie a 
hereditament has become latoable in parts not separattdy mentioned 
and assessed in tiie list, tho latcable value shown in tlie list is apjjor- 
tioned to those \auous paits(M ; and (2) wlioie a new bmldiiij>, which 
w^as not loafiy for occupation oi was not shown as such in ihe 
valuation list in foice when the rate was made, becomes occupied 
dining the cuinmcy of a late, the ovoiseeis late the building on 
their own estnnalo of ns rateable value (c). 

100. The title of the rate must sot out tlie period (d) for which 
it IS estniicic'd, and, if made in instalments, the amount, anil date 


(r) Poor Law (Peymout of I)cb1'=^) Act. 185ti (i22 23 Vict c 40), bs 1,4; 

Local Governiricnt Po.nd Act, 1871 (34 & 35 Vict c 70), b. 2, and bco 
title Poor Law, Vol XXII , p 53f> In leccnt times the rule against 
rctrobpeclivencPB has been cousideiably icdaxed with legaid to the Bpocaal 
expenses late winch, ui otliCT luatterB, is goveined by considoiationa 
similai to those winch govern the poor rate , see pp. 83, 96, post 
(ff) As, for iii-taucc, sums to be laiwd lor pniposeR of public libiaiies 
(Public Libraries Act, 1892 (55 & 66 Vict. c. 53), s 18 (1), (3) , sec title 
Public Health axu Local Administration, Vol XXI 11 , pp 592 et seq , 
sums raised to meet the expenses ol a jiansh meeting (Local Government 
.S' 1, 1894 (50 57 Vict. c 73), s 19(9); and sefe title Local Government, 

Vol XIX , p 2G0), or to meet the expenses of education oilier than 
element .ly (Education Act, 1902 (2 Edw 7, c 42), ss 2 (1), 3), or for the 
piirposch of the Edu<ation (Pi ovision ol Meals) Act, 1906 (6 Edw 7, o 67) 
(see ibid , s. 3 , and sec title Education, Vol XII , pp 23, 33) , compare 
also the provisions as to tlie wateh late, pp 81, 82, post. 

{t) Compare ijfi Live t pool Lilnary Act. Ex patie Brown (1,862), 26 J P. 389 
But this decision does not apply where the maximum amount to be levied 
is defined by lefeience to the Rum equal to a ceitain lato in the t on 
the rateable value 6f the paiiah, as m tlie case ol sums raised to meet the 
expenses of parish councils (Local Government Act, 1894 (56 & 67 Vict. 
c 73), s 11 (3) ), for tho rateable value of the parish means the total of 
tho rateable value shown in the valuation list, and this includes the rateable 
value of unoccupied hereditaments , s(‘e p 48, ante 

(a) Union Asscbsment Committee Act, J8C2 (25 26 Vict c 103), s 28. 

Subject to the redudions allowed m the cases of agricultural land (see 
pp 23, 48, ante) and tithe rentchaige (see p 23, ante) 

(b) Union Assessment Committee Act, 1862 (26 & 26 Vict o. 103), s 28, 
proviso. 

(a) Pool Law Amendment Act, 1868 (31 & 32 Vici c. 122), s. 38 ; and 
aee p. 61, anU 

{d) That is, t.he*iiate at which the ]fenod ends ior which the money is • 
be&g raised {OUney v. Ttdhwmt fi9U4] 2 K. B. 763). 
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for payment, of each instalment (r). The rate is made in a pre- 
scribed form (/), and a declaration must be signed at the foot of 
the rate by the persons who make it (jf). The name of the occupier 
of every rateable hereditament must be entered (k), even though the 
owner is actually rated (0. A rate is not void for not being made 
in the precise form prescribed ( / ) ; but it is void if it does not specify 
the purposes for winch it is made or the authority which tmakes 
it (/ ), or if it does not give any desciiption of the proi)erty rated (if. 

101 . The rate is made upon all property rateable in the parish, 
which includes every accretion from the sea, IIk' seashore to low-^ater 
mark, and the bank of eveiy river to the middle of the stream (w^) 

102. A poor rate must be allowed by two justices having juris- 
diction over the parish for which it is mad(^(a); and, if not so 
allowed, is Yoid(e). The two justices must sign .the rate at the 
foot(p) Their duty is merely mmisfceriaU(/), but they may st>o 
whether the rate is made by persons h*nmig antbonfcv to make 

{e) Poor Kate ARsesamoni and ('‘olloction Act, 1869 (32 iV 33 Viet c 41), 
fill. 

(/) Parocliial AsseR.RincntR Act, 1836 (0 & 7 AVill 4, c. 96), s. 2, Sciied , as 
modified by the Pooi L in l^oard’s (General Ouloi of the 14th January, 18b7, 
art J, and tlic Local (lovcTnment Hoaid's ('ncnl.ii of the 30th September, 
1904 A form lor parwlioR containing agnculiiiial land has been piesciibcd 
under the Agiienltural Kates Art, 1890 (59 & 60 Viet c 16), by the Agii- 
cidtural Rates Order, 1896 (Stat R & 0 Kev . Vol X, Poor, Engl aiid, 
]> 409), art 16, Sched Y. In tint lorm the i. it cable vabie of agricultural 
land IS to be shown sopaiatelyfmia that of othei hi ic.btaracntR 

{g) Union Assessment Uoriimittee Act, 1862 (25 26 Vict c 103), s 28, 

Soiled, leplecing in jiait the P.aocbial Assessments Act, 1836 (0 & 7 
Will. 4, c. 90), s 2 

(h) 'rbe penalty for d(’tault in this res)>ee1 is a fini not exceeding C2; 
see Mile ELECTJOiNS, Vol XII , p 170 As fo pioe('(‘d?ngs lor the reeovory 
of the fine, see title Machs in; ate®, Vol XiX , pp 589 el seq. 

(i) Poor Kate Assessment and Collection Act, 1869 (32 & 33 Vict c 41), 

B. 19 , Pailiamentaiy and Municipal Uegistiation Act, 1878 (41 & 42 Vict. 
c 26), s. 14 , Representation^ of the People Act, 1884 (48 49 Vict c 3), 

R 9 (2); and see title Eivctions, Vol. Xll , pp 170, 196 Provisions 
entitling the occupier to claim sneh cntiy aie contained in the Represent atnm 
of the People Act,! 832 (2X 3 Will 4, c 45hs 30, Compound Hoiiseholrleis 
Act, 1851 (14 & 15 Viet c 14), and Pailiamentary Electors Rogi^tiafciou 
Act, 1868 (31 & 32 Vict c 58), s 30 , see tille Elections, Vol All., p 171. 

{]) But it would be void if the leqniiod deckiiatnu weie not signed (It v 
Foidham^ilnlwhitwla) (1S39), 11 Ad & El 73, decided undei the Parochial 
Assessments Act, 1836 (6 &: 7 Will 4, c. 96), s 2, see^ note (g), supra) 

(k) B. V Eastern Coiivhc'i Bail Co (li?56), 5 E & B ,974 

(Z) E V. Aiie and CaJdcr Navigation Co (1824), 2 IJ & C 713 But a 
description in somewhat gencial terms appears to sutlioe , compaioA* v. 
Eastern Counties Bail Co , supia. 

(m) Poor Law Amendment Act, 1868 (31 & 32 Vict c 122), s 27 The 
portion of a wood and non pier below low-nater mark is not an accretion 
from the sea and cannot be rated in the pansb (Blackpool Pier Co. and 
South Blackpool Jetty Co. v Fylde Union Assessment CommUiee and Layton 
with Warbfcek Overseers (1877). 46 L. J (m c.) 189). 

(n) Poor Relief Act, 1601 (43 Eliz o. 2), s. 1. 

( 0 ) Fox V. Vavies (1848), 6 C B 11. 

(p) If they do not sign the rate at the foot* the pait below their signa- 
tures is void (Be North Siaffordshiiie Justices (1853), 23 L J. (m. c.) 17). 

* (q) B. V. Yaihorough (Earl) (1840), 12 Ad, & El 41tf; B. T. Godolphm 

(Ikwvi) (1844), 1 Dow. & L. 830. 
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Rates and Rating. 


SECT. 3. 

Making of 
the Bate. 

Notice the 
'•r.te. 


Inspection of 
late-book. 


The rate-book 
ab evidence. 


Amendment 
or abandon- 
ment of rate 


it (r). The rate is deemed to be made on the date of thfe allowance, 
and if the justices “ sever in their allowance, then on the date of 
the last allowance (s). 

103. Public notice of the rate must be given on the Sunday after 
it has been allowed (f); and, if this notice is not given, the rate 
is void/a). The notice need not state that the rate has been 
ailowod (b). 

Any person rated to the poor in the parish may at all reasonable 
times take extracts from the rate-book free of charge, and obtain 
copies upon payment ; and the persons liaving custody of the rate 
must permit such inspection oi give such copies (c). 

If tlie rate is made in the prescribed form, the production of the 
rat('-bonk, wuth the allowance, is p}‘i7)id facie evidence of its having 
been duly made ^nd published (d). 

104. The rate cannot be amended after allowance by inserting 
the name of a person as having been an occupier wlicn the rate w’as 
made(«); but the overseers can insert in it the name of a person 
who, duimg its currency, conies into occupation of piennses wdiich, 
at the date of its allowance, were occuiiied l)y another or were 
unoccupied (/) , and they can also inscit in it a new lioiise oi other 


(r) E V Folly (1764), 1 Bott’s Poor Laws by Ponst, 78 , Fox v Davies 
(1848), 6 0 B 11 , Baler y Locke (1804), 18 V B (N s ) 52 They may, 
apparently, refuse to allow a late winch (iocs not spoedy the purposes for 
which it 18 made {E v Wilkinson (1886), 2 T L. B 869, comi)are E. 
y. Eastfin Oouniies Rail Co (1856), 5 E aS: H 074) 

(if) Poor Rate Abbcssmeiit and Collection Act, 1869 (32 & 33 Vnd c 41), 
fl 17 

(/) Poor Rate Act, 1743 (17 Geo 2, c 3), s 1 ; Pool Rate Assessment 
and Collection Act, 1869 (32 & 33 Vict c 41), s 17 'I he manner of pub- 
hcalion is described in connection with notice ot dc^posit ot valuation lists: 
see p 48, anie 

(a) E y. ^ewcovhb (1791), 4 Term Rep 30^. see LVesow v Derby Ovei^ 
seers (1903), Rydo and Koiistam’s Rating Appeals, 328 

{b) Paynter v. E, (1847), 10 Q B. 908, Ex Ch 

(<) Pnochial ABS(ssinents Act, 1830 (6 7 Will 4, c 96), s 5, and 

see Poor Rate Act, 1743 (17 G(*o 2, (*. 3), ss 2, 3 which are unrepealed by 
the former enactment (Tennant v Cianston (1840), 8 Q B 707). The 
penalty for refusing inspect ion is a fine not exo(‘cdmg £6, lecoverable 
summarily (Parocliial Assessments \ct, 1836 (6 &; 7 Will 4, c 96), s. 5) 
As to penalties, see Smnceley v ^ohnibon (1825), 3 B & C 658 , Bennett 
y. Edtraids (1828), 8 B & C 702 , as to a leasonable demand, see Spenceley 
V Eohmson, supra , Parker y Edwards (}S21), 1 B &C 594, Weiheiedy 
CalmiU (}S^2), i Man ifcG 666, Tennant y Bell (1846), 9 Q B 684; an(i, 
as to procedure before couits of summary .lurisdietion, see titli^. Magis- 
TiiATKS, Vol XIX., pp 589 et seq T’ho application of the above provisions 
IS not confined to current rates (Batcheldor y Hodges (1836), 4 Ad A: El. 
692) 

(d) Poor Rate Assessment and Collection Act, 1869 (32 & 33 Vict. c. 41), 

e. 18. • 

(e) Pembroke v Wye Overseers (1883), 47 J P. 359, A person whose 
name is so inserted can take the objection upon proceedings for a distress 
warrant (E y Monken EadUy Overseers, Ex parte Harnett (1910), 74 j. P. 
169) Mandamu^ to remove the name so inserted is not the proper 
remedy (ibtd,). as to recovery olthe rate, see pp. 66 et seq., post 

(J) Foot Rata Assessment and (Tollection Act, 18G9 (32 & 33 Vi'ct, o, 41 ), 
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building which first becomes occupied during such period, together Sect. 3. 
with the name of the occupier (//). They cannot abandon a rate Making of 
duly made, allowed, and published, so as to escape paying costs of the Rate, 
an appeal brought against it(/0, but they need not resist the 
appeal (t). 

Sect. 4. — Remedies oj Ratepayers. 

Sub-Sect 1 — OhjCftiou^ to the Valuation [Ad 

106. Objections to the valuation list(i) are of two kinds— Two kinds of 
objections made before the list has been Jiiially approved (A), and objections 
objections made after final approval (/). The giving of a notice 
of objection, of either kind, and failure to obtain sufficient relief 
ther(M)Ti are conditions precedent to an appeal to special or quart er 
sessions against a rate made in conformity with the valuation 
list {m). 

106. Notice of olijeetion after final approval may be given at any Notice of 
time (2). The parties entitled to notice and the contents ot the 
notice are the same as in the case of notice given before final approval 
appioval (?0* The assessment committee is bound to bear the 
objection, and lias the same powers and duties as upon the heaung 
of an objection before final approval (o), save that it need not give 
the overseers notice of the meeting at which the objection will bo 
heaid (yj), and that it cannot alter the list by increasing the gross or 
rateable value already appearing in the list((/). If the assessment 
committee amends tlie list, it must give notice to the overseers, who 
are required to amend accordingly the rate current when the 


R 16, Pool liaio Ass(‘RMu(‘nl and ^'olkvtion Act, 1869. Amendment Act, 
1882 (45 & 46 Vict c 20), h 3 , see p 67, post 

(^) Pool Law Amendment Act, 1868 (31 & 32 Vict c 122), s. 38 , see 
p 68, pout 

(h) It V Cambridge Justices {Wi), 2 Ad. & El 370 

(i) U V Fouch (1841), 2 C! B 308 

(j) As to the valuation lisj., «ce pp 47 et seq , ante, 

(k) Union Asscssmeni. Committee Act, 1862 (25 & 26 Vict c 103), 
RR 18 — 21 , see pp srq , ante 

(l) Union Assessment Committee Amendment Act, 1864 (27 & 28 Vict 
c 39), s 1 

(m) Ibid. As to appeals, see pp 59 et seq.vost Those conditions 
precedent do not apply if the rate is, under a local Act, not required to be 
made m confoinuLy with a valuation list (E v Price, Ej parte Cole (1893), 
62 L J (m c ) 71), or, appaiently, if the rale is not in tact so made For 
forms of notice, see EucycloptBdia of Foiins and Piecedents, Vol XI , 
pp 224, 236—243 

(n) Union Assessment Committee Amendment Act, 1864 (27 & 28 Vict. 
c 39), s 1 ; Bee pp 49 et seq., ante But it is doubtful whether a notice 
under this provision may be given by overseers, or may proceed upon the 
ground of under- assessment or omission of, or bo addiessed to, a third 
paity {Eeigate Union Assessment Committee South Eastern Bail. Co, 
[1894] 1 Q B. 411). 

(o) See pp 49 et sea., ante 

ip) B. V. Langnvtlle Overseers, B. v. Copping Syle Overseers (1884), 14 
Q B. D. 83 . 

• iq) If the committee does so, the rate amended acrdVdingly cannot 
^ enforced {Hudson y. Bliodes, [1909] l.K •R 86), , 
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Bates ako Bathto. 


8«a,4. notbe of objection was given (/■). lie-deposit (s) of the list is not 
l^msediesof necessary (0< 

* Ratepayers. 

„ . — 107 . A notice of objection given in order to found an appeal 

T^mMteto against a rate nmy be given before the rate is ma(le(/ 0 i provided 

^ouiid«n that the appeal is taken against the rate made next aftei tbe notice 
appeal Qf objection was given (i^); or it may be given at any lini:* during 
Jhe cfirreucy of the latc to bo aj^pealod against (t/). It the 

assessment coiniiiitlee amends the list iij)on objection, Imt tlie 

objector is not conieut with the lelief given to him, it is not 
necessary for lirn, in order to found an appeal, to give .i fresh 
notice of objection to the list as amended (/i). ff the notice is 
given befoie final ajiprovjl, the late appealed against must be 
tliG first rate made after the final appiuval of the listfc); if given 
after final approval, the nonce will siippoit an apjieal against the 
curieiit iate(d]f, or against the rate made next after the notice is 
given (/'), but not against botli^ /). Notice of olijection given 
against the valuation list in force will support an appeal against 
the rate made next aftei the notice of oljjection, without it being 
necessary to give a lurttei in^tice against a bubsequent supplemental 
list in i\liich the heieditanient m question docs not appear (<;). 


Decision 
necessarr to 
found an 
appeal 


108 . In ordei io found an ajipeal, the objector must obtain a 
definite decision from the assessment committee on liis olijection ; 
a mere delay of its decision (/i), or an adjournment of the meeting 
of the committee, is not sulticient (?). blvon if the ground of appeal 
18 a matter outhide the competence of the assBr^sment committee, 


(0 Union ABS 0 iSKin<‘nt (''oniniittee Ameiulineiit Act, 1864 (27 & 28 Vi(‘1 
c. 39), s 1 , Ji V Gtcal tr, le,nEail Vo (1871), 38 J P 822 Tlioioisuo 
statutory piovusion oxpicsdy dnoctmg tbo (neisoers to make a lefund of 
any amount found under tiiese circumstances to have been overpaid , but 
the Local Goveiumeiit Boaid recognises the i>iopnely ot making such 
refunds, and see Ilnftiings Voiporatton v Qiieen^s Hold Co , Hasliuq^, 
Ltd (1907), 71 J P 369, as to claiming cibdit for overpayments on an 
instalment of general dibtiict rate already paid 
(«) As to iC'de]) 08 il., see j) 50, ant^ 

(t) E V /iViwmnds (1874), L R 9 Q ]> 598 

{u) E V Wiltshire Justices (1870), 4 Q. D D 326; E v Denbighshire 
J udices {lSS5)f 15 Q Cl) 451, Khonddf VdVcg ILewenes Co v Pontiff 
pndd Assessment CovimMiee» \}Wi] I K i« 052,0 A „ . 

(v) E V. Great Western liuiK^o (18C9), ly R 4Q R 323 ; E v, Essex 
Justices, [1902] 1 K B. 180 

{a) Impuial ar^ Grand Hotels Co v ChnstcJmicIi Guaidians, [1905] 2 
K. B 239, 0, A. ; even after raymont of ihe fiist instalment of the rate 
without piotest {ibtd,). 

(b) B, V, Derbyshire Justwes (1871), 25 L T. 43 

(c) E, 7 Wiltshire Justices, supra 

id) Impeuol md Grand Hotels Co v Clinddruich Gunuhans, supra, 

{e) E 7, Denbighshire Justices, supra , Ehondda Valley Bieweries Co v. 
Pontypridd Assessment Committee, supia 
if) E V Great Wesiein Bail Co (lOli*!), L. R. 4 Q B 323 , E. v. Essex 
Justices, sit/pra, 

(g) Ehondda Valley Breweries Co, v Pontypridd Assessment Commi^e, 
supra 

(h) E, 7 Biggleswade Union Guar dn ns (1869), 21 L T. 494, 

♦ (i) E, V. Bedminsier Urnon ( W6)j, 1 Q, B. D, 503. 
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that matter must apparently be brought before it by notice of *• 

objection, and there must be a decision by the committee (Je). Bemedies oi 

Non-compliance by the overseers with an order to amend the Bstepayers. 
current rate in accordance with a successful objection (i) will found 
an appeal against that rate, as being not made in conformity with 
the altered valuation list (/a). 

> 

Puij-Sk(T 2 —Appeah to and from Special Sessions 

109 . A person a^cfrieved {n) by a poor rate may appeal to special Groands of 
sessions on the ground of ineipialit}', unfairness, or mcoriectness in 

the valuation of any hereditament included m it (n), provided he has pesBions 
fulfilled the conditions precedent (p). 

110 . Special sessions are held for the purpose of hearing such Special 
appeals four times a year by the .lustices of every petty sessional 
division (r/\ public notice being given at least twenty-eight days 
previously (?). The appeal must be brought to the “nc\l piae- 
ticable” special sessions ( 5 ). 

111 . Notice of appeal in writing, slating the grounds of appeal, Notice of 
must be given to the assessment committee twenty-one dajs(0, 

and to the ovei seers (<0 sevtm days at least (r), before the special ** 

BCBSioiis. The asscsbment committee is entitled to appear as 
respondeiii in the name of the guaidians (a). 


(A) E g , Si question of o<*oiipatiou or ox«*uiption, the assessment com- 
mittee Laving no uiii^^dictjon except on quc^lions of value {li v Lanca- 
shire Justices (187 1), 43 L J (m c ) 116, Wtlliams v Hedmiiister Union 
Assessment Vomnvifei (J874), 30 L T 710, compare Jl v London and 
X 01 1h Western Bml To (1870), 16 L J (t« c ) 102, v L ore the con f.iaiy was 
lield); see pp 46, 40, 50, ante 

(l) See p 57, ante 

(m) B V Great Fcsfcni Bad Co (1874), 38 J P 822 

(n) See p 49, ante 

(0) Paiochial Assossmenti Act, 1836 (6 vV 7 Will 4, c 96), a 6. 

Ip) If the conditions .ipply , see p 58, oiiie, and see note (w), p 57, ante, 

(q) As to petty sessional divisions, sec title Magistrates, Vol XIX, 
pp. 565 ct srq., and, as to i.itmir ,ippojl««, ihid , p 570. 

(r) Parochial Assessments Act, 1836 (6 7 Will 4, c 96), s 6 , Ex parte 

WoiLinqton Overseers, |t894] 1 Q U 416 C A. As to the pavmcnfc ol the 
clcik's lee for such notice, sec Poor Law Ainendment Act, 1850 (13 14 

Vict c 101), 8 7 

(/f) B V Tiafford (1850), 15 Q B. 209,* B v Hammond (1S50), 4 New 
Sess Cas 316. As to tlu' meaning of the phiase practicable,” see 

p. 61, post 

{t) Union Assessment Committee Amendment Act, 1864 (27 & 28 Viot. 
D. 39), 8 1 The special sessions have no power to entei and respite the 
appeal m order that a piojier notice may be served (nl v Tewkesbury 
Justices, [1903] 1KB. 39), compare p 61, post For form of notice, see 
Encyclop®(lia of Forms and Precedents, Vol XT , p. 228. 

(w) As to the bodies who may have been substituted for the overseers, 
see p. 62, post If the actual ovei seers are Entitled to notice, service on 
one of them is sufficient (B v Devon Jit^iiices (1843), 3 New Soss. Pas. 96 
see also B v. Weeden Heck (Churcirwardens) (1853), 1 W. R. 386). The 
notice should be signed by the appellant himself 

(0) Paiochial Assessments Act, 4836 (6 & 7 Will. 4,^c 96), a. 6 
• (a) Undei the conditions laid down 11^ the Union Assessment Commilttoe 

Amendment Act, 1864 (27 & 28 Vic* c 39), s. 2 , see p. 63, post 
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Bates and BAxma. 


SKT.4. 112. A magistrate is not disqualified from sitting at special 
, Bemedies of sessions upon an appeal against a rate by reason of his being a 
Batepayers. member of an adjoining assessment committee (6), or by reason of 
Disquahfica- being a ratepayer m the parish (c) ; but lie may be so disqualified 
tion of , by reason of being himself an appellant in a similar appeal before 
^ticee. 

Jurisdiction. • 113/The special sessions may only inquire into the question of 
the value of the hereditament concerned (6^) ; subject to this limita- 
tion, they may amend or quash the late, and award costs of any 
appeal that has been entered, in the same manner as quarter 
sessions (J). * 


Appeal from 
special 
sessions 
to quarter 
sessions. 


Jiinsdiction. 


114. Either pai ty (y) may, within fourteen days after the 
decision of special sessions has been given, appeal against it to 
qiiartei sessions^, by giving to the opposite paity or parties notice of 
appeal in wilting, stating the grounds, and entering into recog- 
lUbaiices within five days after giving notice (h). If possible, twenty- 
one days’ notice of appeal should be given to the assessment 
committee and fourteen «leai days’ notice to the ovei seers (/). 

Upon such an appeal, the qiuutor sessions can only decide upon 


(b) 11 V SuffoU Justice^, Er parte (1000), 2 Koiiisiam’s Rating 

Appeals, 4S0 ; see also It \\ London Justices (1908), 72 J P. i:}7 , and 
see p 65, jmt 

(c) Justices Jurisdiction Act, 1742 (16 Geo 2, c 18), s 1 , v Essex 
Justices (1816), 6 M & S 513 , 22 v BolinqbwLe, [im] 2 B. 347 , Ex 
parte Work%ngton Overseers, [1804) 1 Q B. 416, C A The law is different 
on this ])oint as to quarter sessions ; see p 65, post , and generally as to 
disqualification, see title Magistkates, Vol XIX , pp 550 et scq. 

(a) B V Great Y a) mouth Justices (1882), 8 Q B D. 525 

(e) Parochial Assessments Act, 1836 (6 & 7 Will 4, c 96), s 6 They 
cannot look at evidence of the value ot a hereditament occupied by a third 
paity unless notice of appeal has been given in respect of tlie under rating 
thereof (Anderson r, Phmesgate Union (1906), 2 Konstara’s Rating Appeals, 
407) 

(/) Parochial AssessmentB Act, 1836 (6 & 7 Will 4, c 96), s. 7 As to 
the powers of quarter sessions in these matters, see p 64, post The 
special sessions appear to have no pouei to state a special case (Wheeler 
V. Burmmgton Overseeis (1860), 29 L J (m c ) 175, n ) 

(g) This includes an assessment committee which has duly appeared as 
respondent at special sessions (Llanidloes and Newtown Union Guardians 
V, Pryce- Jones (1881), 44 L T 310) 

(h) Parochial Assessments Act, 1836 (6 & 7 Will 4, c. 96), s 6. It is 

submitted that th*} Summary jtiriadictiou Acts (see title MAGr^TiivTEa, 
Vol XIX . p 589, note (n) ) do not apply , see ibid , p 644, note (m) As 
to the form of the recognisances, see 22 v. St Alhan^s J usUces 8 

Ad & EL 932; 22 v SuffoUc Justices, Ex parte Manners supra. If the 
assessment committee appeals, and the overseers are joined pro formd, the 
overseers need not enter into recognisances (B v. Sufjollc J usitces. Ex parte 
Manners, supra) For form of iiolioe, see Encyclopaedia of Forms and 
Precedents, Vol. XL, p 230. 

(i) Union Assessment Coiimittee Amendment Act, 1864 (27 & 28 Viet. 
0 . 39), B, 1 ; Quarter Sessions Act, 1840 (12 &; 13 Vict o. 45), s 1 But it 
18 not certain whether either enactment apphes (see title Magistrates, 
Vol. XIX., pp. 643, note (i), 850) , nor, consequently, to what sessions 
the appeal must be brought, m oases where the next quarter sessions alter 
tiip reoo^isanoes nave been entered into do not allow time for giving the*' 
length or notita stated in the text; su^ra. 
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the question of value which was before the special sessions (A-). 
They have power to award costs ( 1 ) ; and may order the party 
successful before them to receive his costs incurred at special 
sessions also (m). 

3 . — Apptah Direct to Quarter Semona (n). 

115. A person aggiieved (o) by a poor late may appeal* directly 
to fjuaitor sessions on any ground (p), provided he has fulfilled tJ?e 
conditions precedent ( 5 '). 

116. The appeal lies to the “next practicable” sessions after 
the decision upon his objection or, where no objection is neces- 
sary (r), after the making of the rate(s); that is, to the next 
sessions held thereafter, to wlindi the appellant has had time to give 
the refjuiied length of notice ( 0 , after taking a reasonable time to 
decide whotlier ho will ap])eal or not, and, if so, on what grounds («)- 
AYhat IS a reasoiialile time depends on the circumstances of each 
case (a). If the .‘ippellant might have given his notice in time, but 
does not do so, lie nint't enter and respite the appeal at the next 
])iiK‘licablG sessions (/>). 

The a])p“al goes to county ijuarter sessions, unless tlie union con- 
ceriK'd is in a (jiiarter sessions borough, in which case it goes to the 
leccuJer (r) ; if the union extends into two counties or two such 
boroughs, or into such a borough and a county, it may be brought 
befuie either court (d). 

117 Notice of apjieal in writing must be given to the asscssmont 
coniniittee twenty-one days belore the first day of the quartei 
sessions (r) ; and fourteen clear Jays’ notice before that day must 

(A) Parochial Assofismonts Act, 1836 (6 & 7 Will 4, c 06), bs 0, 7 

(/) IbuJ , b 6 

0«) E, V. ConiwallJubUccs, [1003] 2 K P 17S 

{n) As to coats, special case, aibitratioii, and oihci nuiiteis lelatmg io 
to quailcr sessions, isce title M vgistu v'li s, Yol XIX , pp 642 tlseq 
( 0 ) Seo p 49, onte 

Ip) Poor Relief Acts, 1601 (43 Ehz c 2) s o , 174.‘t (17 (vco 2, c 38), 
B 4 

{q) If the conditions apply , see pp "iS, 59. ante 
(?) As to when objedion may iiimeccssjiry, p 5S, (inte 
(«) E V, Sussex Ju'.Hces (1812), 15 Fast, 2U6 , E v Biggleswade Union 
Ounydiafts (1869), 21 L T 494, see j) 53, ante 
(0 See the text, tw/ra 

(u) E V. Suriey Justices (1880), 6 Q R D 100, 110 

(a) E V Su^*!ex Justices, siipia E \ Ei>ser Justices (1817), I 

B & Aid 210, E V Carmarthen Jv slices 2 A Rating Appeals 

(1891-1893), 334, ('. A. The time allowed may be very slioit (Liveipooi 
Gas Co V Everlon (1870), L R 6 C- P 41 4) The decision of quarter 
sessions on such a question may be levie^ed on piohibition {thid ) 

(b) See p. 02, post But appaicntly he need not do so if ho has had no 

time to give the notices, ior m such a case the “next ” are not the “ next 
practicable ” quartei sessions » 

(c) Poor Rebel Act, 1743 (17 Geo. 2, c 38), s 4 ; Municipal Corporations 

Act, 1882 (45 & 46 Vict c 50), ss. 164, 162, 165 As to a corporation or 
franchise not having more than six justices, see Poor Law (Appeals) Act, 
1820 (1 (3leo 4, c 36). • 

{d) Poor Law Amendment Act, 1867^(30 & 31 Vict c 106), s. 27 % 

(fi) Union Assessment Committde#Amendment Act, 1864 (27 & 28 Viot. 
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be giv6n to the other p&rties entitled (/). Those other parties are, 
(1) any person whose nnder-assessment or omission from the rate 
is complained of (g ) ; and (2) the parish council {h)f in a rural 
parish where there is one (i) ; in any other rural parish, either the 
overseers (k) or, if so ordered, the parish meeting (/) ; in an urban 
parish, either the urban authority, if it has by order been given this 
r^ht otthe overseers (m), or, if there is no such order, the church- 
wardens and overseers (n). Where churchwardens and overseers 
are entitled to notice, Service on two of them is sufTicient {n}. 

If no notice of appeal is given to the overseers, or the body sub- 
stituted (o) for them (p), or to the assessment committee (g-), or to 
third parties (V), or if such notice is not given the requisite number of 
days before the quarter sessions (</), the appellant may go, as of right, 
to the next practicable quarter sessions and have his appeal entered 
and respited to the then next quarter sessions ; and at the latter 
sessions it must be heard and decided (s). 

The notice must specify the grounds of appeal in such a way 
that tlie lesponclent may know what case is made against him {i ) ; 

c. 39), s 1 ; Z?. V Suney Justices (1813), 1 M &, S. 479 , H v Lancashire 
Jmiices (1857), 8 E. & B 563 For lorn of notice, see Encyclopedia of 
Foiiils and Precodcnls, Vol XI , p 230 As to the method of service on 
the aiseasment committee, see Union Assessment Committee Act, 1862 
(25 26 Vict c 103), s 42. 

(/) Quarter Sessions Act, 1849 (12 & 13 Viot c 45), s 1 ; and see title 
]\1 agistu\tes, Vol XIX , p. 650. As to the meaning of clear days, see 
title Time 

(g) Poor Bate Act, 1801 (41 Geo 3, o, 23), s. 6 ; E. v. BrooLe (1829), 
9 B & C. 915 ; and see p 49, ante 

(/f) A parish council may be served by its clerk (Local Government Act, 
1894 (66 & 57 A^ict o 73), Sched 1 , Part 11 , r 15) , and see title Local 
Government, Vol XIX , p 241. 

(i) Poor Kate Act, 1801 (41 Geo. 3, c 23), s 4; Local Government 

Act, 1894 (56 & 67 Vict. c 73), s. 6 (1) (c) , E. v. TeuLesbury JuUices, 

[1903] I K 13. 39 ; and see title Local Government, Vol XIX , p 247 

(fc) Poor Kate Act, 1801 (41 Geo 3, c. 23), s 4 ; Local Government Act, 
1894 (66 & 57 Viot. c 73), s 6 (2) 

(l) Poor Kate Act, 1801 (41 Geo 3, c 23), s 4 ; Local Government Act, 

1894 (56 & 67 Vict c 73), s 19 (10) , and see title Locvl Government, 

Vol XIX , pp. 268, 379. 

(m) Poor Rato Act, 1801 (41 Geo. 3, c 23), s. 4 ; Local Government Act, 
1894 (56 & 67 Vict. o 73), s 33 (1). But not it under the latter provision 
it has been merely given the power of appointing the overseers ; and see 
title Local Government, Vol XIX., p 267. 

(u) Poor Rate Act, 1801 (41 G^o. 3, c 23), s 4 

(o) See the textf supra, 

ip) E V. de Grey, [1900] 1 Q. B 621. 

iq) Denahy Overseers v. Denahy and Cadeby Mam GoUieries, Ltd , [1909] 

A. C. 247, 

(r) E. V. Eyre (1856), 6 E & B. 992. 

(fi) Poor Rehef Act, 1743 (17 Geo. 2, c 38), s. 4. If the requisite notices 
have been given, the quarter sessions need not grant a respite unless they 
think fit (E, V. Eyre (1867), 7 E. & B. 609). 

{t) Poor Bate Act, 1801 f41 Geo. 3, c 23), s 4 ; Quarter Sessions Act, 
1849 (12 & 13 Vict. 0 . 45), ss. 1, 3 ; E, v. Sheard (1824), 2 B. & C. 866. As 
to the appellant' being limited in appeal to the grounds taken on objection, 
see p. 58, arUe. If he takes other pounds as weU, his notice is, neverthe- 
less, good as to those grounds which are open to him (jB. v. Kent Justices 
(1£70), L. R. 6 Q. B. 132) ; but» quarter sessions cannot deal with any' 
♦ground not raised in the notice (B. v. Bromyard {IriMbitanis) (1828), 
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and it must be signed by the ^pellant o||3)i8 attorney (a). -' Any sbot-A 
number of persons having a joint grievance against the rateipay Bemediesof 
join in giving one notice of appeal (ii); and the same appellant may Ratepayers; 
appeal in one notice against more than one poor rate(c). The 
quarter sessions may allow amendment of an imperfect or incorrect 
ground of appeal (d). ’ 

The giving of notice of appeal does not excuse paypient, on Liability not- 
account of the rate apjiealod against, of a sum equivalent to tliat*at 
which the appellant was assessed to the last effective rate (e). 

U8. The assosauient committee is entitled to appear as Costs of 
lespoiidont to tlie appeal, in the nanie of the guardians and with 
their consent, given at an ordinary nienting, after notice, lias b(j<‘n ^ 
sent to every guardian (/). If it ho appeals, costs orcleied to be 
paid by it may be recovered from the guardians (^) . if it docs 
not so appear it is not liable for costs (//), but 'the overHceiS, or 
the body substituted for thorn for the puipose of leceivmg notice of 
ap])eal(0, are so liable, whcthei they a])pear or not(/). It the 
assessment coiDmitice appears without theconsent of thegiuirdianb, 
it lainiot leuAer costs (A). 

8 IJ & (' 210) Fori'ioufitis ol objeftiou and appeal, see Kncydop.ndia 
of Forms and Pit'CK'deiits Vol pp 221 — 2(5 1 
{a) Poor Hate Act, 1801 (41 Geo 3, c 23), ft 4 ; tjiiarter Sessions Ad, 

184S) (12 13 Vict. c 45), a 1 It is piobahly good il sjgnod by a person 

authonaod to do so by either the appellant or liis attorney , see R. v. 

Kent J iishces {\Hlo) L H 8 Q B 305 
(ft) R v. White (1702), 4 Term Rep 771 ; B. v. Susbex Justices (181?), 

15 Fast, 206. This pioecdiiie is not advisable where questions of value of 
vaiioiis heicditai neats are to be laifted 
(c) R V Suffolk Justices I B & Aid 640 But under modem 

coiKlitions as to the luaking ol rates, eonwd orations of time usually 
pi eve lit this being done 

id) t^uaiter Sessions Act, 1849 (12 & 13 Vict e 45), ss 3, 9 

(e) Poor Rato Act, 1801 (41 G (‘0 3, c 23), s 2 As to repayment in the 
ca''.»e of a successful appeal, see v (*4, post 

(f) Union Assessment CoinmitLee AnnmlDiont Act, 1861 (27 & 28 Vict. 
c, 30), s 2 , Smith v Leupi Union, [1001] 1 K B. 484, G A. As to legal 
pioceeduiua affecting boaids of guaIdlan^, set title Poou Law, Vol. XXII , 
p]) 530 Ci If are seveial appeals by the same appellant, lait^ing 
the same issue, a consent is, nc-veithele&s, leqmred in the case of each appeal 
(I? V Essex Justices, [1895] 1 Q B 38, C A., aflftimed oub nom, WeM 
11am Union v Essex J usims and London County Council, [1896] A, C 413). 

(g) Ihid. Tlin costs eaimot be recovered whore taxation is d(*lay(‘d 
beyond the throe months limited by the Pooi Law (Payment of Debts) 

Act, 1859 (22 & 23 Vict c 49), s 1 . airtl see title J^uqit Law, Vol. XX 11., 
p 536; Midland Rail Co v Edmonton Union (0 luudia ns), [lSd6] A. CASo). 

(ft) Leicester Wnterwoiks Co v NufUill {ISIS), 4 Q B D. 18 , B v Salop 
Justices (1890), 60 J. P 552, followed m B v London Justices (1907), 2 
Konstam’s Rating Appeals, 587. Neither, apparently, axe the guardians 
so liable (B. v Salop Justices, supra) 

(t) See p 62, ante, '* 

I'j) R V. Cambridge Justices (1834), 2 Ad &E1 370 The committee need 
not actively contest the appeal unless it sees reasonable ground ter doing so 
(]? V Boueft (1841), 2 Q B 308). Under certain circumstances parishes 
and nmoDB may combine to defend a group of appeals m which some 
common point is raised (Pour Law Audit Act, 1848 (11 & 12 Vict o. 91), 

8. 11 , Poor Law Amendment Acjj, 1868 (31 32 Vict ^c. 122), s 29). 

(ft) West Jlam Union v. Essex Jusives and Lon^n Oounfy 
supra, , 
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Eatbs akd Eating, 

%9. Upon the hearMg of an ai^l to quarter sensions overseers 
mnst produce the rate-book (/) and the valuation list (m). 

m. The quarter sessions regulate their own practice on these 
appeals (w). On the question whether, in appeals against rates, 
appellants or respondents should begin, the practice is not uni- 
form (o). 

fl21. The quarter sessions may, if they allow the appeal, .niher 
amend Ibe entry as to the hereditament affected, or insert a here- 
ditament the OTiiission of which is comjdained of (p), or quash the 
rale {q). They have no po\^er to increase the assoKSinent alleged by 
the ajipellanfc to be too high (r ) ; and if, even at the hoaiing, an appel- 
lant accepts the gross value apjieaiing in the rate, the quarter sessions 
must find the statutable deductions and fix the rateable value 

by making the deductions so found from that gross value (s). 

Tf the rate is qilashod, the money chai ged by the rate must he ])aid 
and credited against the next effective rate (t). But, if the appellant's 
assessment is amended or struck out by the quarter sessions, a 
refund by the overseers of the amount oveipaid must be ordered by 
the quai ter sessions (a) wfiich makes the final ordei m the appeal (a). 
Credit may, however, he given by the overseers against subsequent 
rates althougli the qnaiter sessions have made no such order (h). If 
the gross and rateable values appearing in the valuation list are 


(l) Pool Ut'lioi Act, 1743 (17 Goo 2, c 38), s 13 

(m) Uiiioji ^ssoHsmont Conuuittio Aol, J8()2 20 Viot 0 103), s 23 

(w) As 1o tlio ui notice and powois of <juaitei sh^sioiir and in 

snrli inn tiers as costs, aihitiation, and statinic s])(‘cial ( see title Ma(us- 
Tfuii Vol XIX , pp 642 et m/ f)nly those matters which aliect rating 
appeals aie dealt with ni the Ictt, blip) a 

(0) As to the advantages ol either conise, see It v Hewhuiy {hihfJnluYtfs) 
(1701), 4 Term Kep 470, Ji v. Top toi (1810), 12 East, 516^; R v Suffidk 
JiibUcrs (1817), 6 M & S 57 

(p) Poor Pehef Act 1743 (17 Geo 2, c 38), s fi; Poor Pate Act, 1801 
(41 Imo 3, c 23), ss 1,6; R v Rmqwood {ftfhah^ltwls) (1775), 1 Cowp 
326, R V Amhkside (i?i/fo6i/ow/s) ( 1812), 16 Jj'nst, 380 , R v, Bcdmirihh r 
rmon (1870), J () B I) 503 If the person the omission of wdiose. hen*- 
ditaineiit is complained of has not been given notice of the appeal, tlio 
quail(‘i N'hsions eannotainendthe late (fj* v P/oo/i/<3 (1829), 9 B &; G 015) 

iq) Poor Pellet Act, 1743 (17 Geo 2, c. 38), s 6 , Poor Pate Art, 1801 
(41 Geo 3,0 23), R 1, 7? v HnllDockt^o (1824), 3 B A.C 516,526 
IS veiy iniely done An order to quasli a late is not bad because it does 
not Older a new rate to be made {R, v. Hampshire Jusiuch (1864), '33 L J. 
(M. c ) 104) 

(r) R V Gicat Westem Rml Co (1816), 0 Q B 179, 207; llorion & 
lionY WaJf^all Assessment Committee, |IS98] 2 Q B 237, 243, Mersiq 
Docks and Haibottr Boaid v Bukenhead Assessment Committee, [1901] A. 0 
175, 183 

(#») Uoiion dt Son v Walsall A ssessmeut Committee, supra ; Dcnahy and 
Cadchy Oolhenj Co v wncasier Union Assessment Committee 78 

L T 388 j Blown dt Co Rotherham Union Assessment Committee (1900), 
64 J P 580. 

(1) Poor Rate Act, 3801 (41/ Geo 3, c 23), s 1 , but see also ihd , s 3 ; 

E V Ki nqston Justices and Wedd E B &E 259. 

(u) Poor Rate Act, 1801 (41 Geo 3, e 23), s. 8 As to payment of rates 
when notice of appeal has been given, see ju 63, ante 

(а) B, V. St Peters Libeiiy, Pork, Jumces (1832), 4 B, & Ad 342: 
Prusiley \ Watson (1834), 2 (Jr, & M 691. 

(б) B. T Pmkfr (1867), 7 E. & if. 166. 
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accepted, and the only ground of^appeal is Hat the overseers have *• ' 
not amended the rate so as to correspond vith an amendment made Eemedles oi 
by the assessment committee (c), the quarter sessions must amend 'Ratepayers, 
the rate and order repayment of any money paid after the notice of 
objection was given (d). Where the rate has been made payable iu • ^ 

instalments (<^), an order for repayment must be made applying to 
the whole of the rate (J), * ^ 

122. A guardian who, though not a member of the assessment Oiaquaiifica- 
committee, takes an active part in getting up its case, is disqualified 

from sitting upon a rating appeal to which the assessment coinniittee 
is respondent (g). A member of an adjoining ass'bssment com- 
mittee is not as such disqualified (h) ; nor is a member of a countv 
council who took an active part in promoting a tramway under- 
taking owned by the council thereby disqualified for heaiing a 
rating appeal brought by the lessees of tliat undertaking (t), but a 
justice cannot sit at county quarter sessions to hear an apjieal 
against a rate made for a parish in which he is a ratepayer (k). 

A judge of tlie High Court or Court of ^Appeal is not disqualified 
from taking part in any judicial proceeding with regard to a rate [1) 
by the fact that he is a person affected by that rate (w). 

Sect, 5. — Bemedies of Oveisens. 

123. The overseers (n) of a parish may object to the valuation ob]ectniu* 
list of any parish in the union (o) before it is finally approved. 


(o) Under the Union Assessment Committee Amendment Act, 1864 
(2'7 & 28 Vict c 39), s, 1 , see p 57, 

{d) U V Great Western Rad Co (1874), 38 J. P 822; seep 58, ante. 
It is doubtful whether this decision applies where the rate is paid beioio 
notice of objection is given. 

(e) See p 53, ante. 

(/) Impenal and Grand Hotels Co v. Christehnrch Guardians, [1905] 1 

K. B 89, 0 " A. ; • 

{g) B V. Cumberland Justices, Ex paiie Midland Bail Co. (1888), 58 

L. T 491 Disqualification is fully dealt with in title Magi'^trates, 
Vol XIX , pp 550 et seq Only matters decided in connection with rating 
appeals are mentioned in the text, supia , as to appeals to special sessions, 
see pp 59, 60, ante 

(h) B. V London Justices, Ex parte South Metropolitan Gas. Co (1908), 2 
KonataiA’s Rating Appeals, 642 ; 72 J V 137, C. A ; compare B.v. Suffolk 
Justices (1818), 1 B. & Aid. 640 ; and sep p 60, ante 
(t) R. V. Middlesex Justices. Ex parte Hendon Union Assessment Com- 
mittee (1908), 2 Konstam’s Eating Appeals, 754, 72 J P. 261. 

(k) Justices Juiisdiction Act, 1742 (16 Geo 2, c 18), s 3; E v Essex 
Justices (1816), 5 M. & S 513, 517 ; Union Assessment Committee Act, 
1862 (26 20 Vict o 103), s 6 ; compare E v Ocmhridge Recorder (1867), 

8 £. & B. 637. The statement in the text, supia, does not appl^ to special 
sessions ; see p 60, amte. < t 

(2) Such as a special case stated by quarter sessions on an appw against 
a rate ; see title Magistrates, Vol XIX , p ^666. ’ 

(m) Jurisdiction in Rating Act, 1877 (40 & 41 Vict c 11), ss. 1, 3 

(n) Or some body representing the overseers; see p 46, anU. As to 
the bodies to whom the nght|of overseers to object and appeal and the 
right of the vestry to sanction'^ an* appeal have been tnansf erred, see title 
Local Government, Vol Xli^., pp. 246, 247, 267. 

(o) Union Assessment Con^ittee Act, 1862 (25 & 20 Vict. c 103), 
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^!!7he overseers (p) have a right of appeal to quarter sessiousi 
uj^n questions of valuer against a new or supplemental valuation 
list made for their own or any other parish in the union ; and such 
ai| appeal is brought to the first quarter sessions held more than a 
month after the final approval and deposit of the list; fourteen 
^ear days’ notice of appeal is required ( 3 ). 

Sect, 6, — Collection. 

Sitb-Sbot. 1.— iifefAoflf of Colledim, 

124. The poor rate is collected under the superintendence of 
the overseers ''by the collector or assistant overseer (r), if there is 
one (s), if not, by the overseers themselves (t). Arrears of a rate 
may 1 ^ collected after the period of the rate has expired and by 
the successors of the overseers who made the rate(w), 

125. The obligation to pay the poor rate arises whether it is 
demanded or not (v). But proceedings for recovery {a) cannot be 
taken unless there has been a demand and a neglect or refusal to 
pay ( 6 ). Except in certain very small parishes, the demand must 

BR. 18, 21 ; sec pp. 46, 47, ante. The right of objection “ at any time ” after the 
valuation has been finally approved, which is conferred by the Union 
Assessment Committee Amendment Act, 1864 (27 & 28 Vict c 33), s. 1 
(see p. 57, am,te), does not extend to overseers as such. 

(p) Sec note (n), p 66, (mte. 

(q) Union Assessment Committee Act, 1862 (25 & 26 Vict c 103), 
SB. 32 — 34. Owing to the limit of time mdioated, the overseers have no 
nght ot appeal against a valuation list ot old standing ; and it is doubtful 
if they have any direct means of securing the makmg of a new valuation 
list for their own pansh, or of a supplemental valuation list lor any other 
parish in the union. As to the making of such lists, see pp. 47 et seq., ante. 
The nght of appeal described is rarety used ; for the procedure, see ?6id. , 
and for an instance of such an appeal, see 8underland-near4he~8ea Overseers 
V. Sunderlamd Union Guardians (1865), 18 C. B. s.) 631, 

(r) The assistant overseer is not the servant of 1;he overseers, but of the 
pansh ; see Hornchurch Overseers v. London, Tdhur^.md 8outhmd Batlway 
(1912), 76 J. P. 385. 

(s) Poor Eehef Act, 1601 (43 EHz. o. 2), s. 2 ; Tewdall v. Craven (1864), 
29 J. P. 197. 

(t) Compare B, v, Qwyer (1834), 2 Ad & El. 216. 

(tt) Arrears of poor rates may be collected by or under the direction of 
the overseers fox the time being (Poor Eehef Act, 1743 (17 Geo. 2, o. 38), 
8 11 ; Bast Deem Overseers v. Everett (1861), 3 E. 674) ; and* see B, v, 
BUnhinsop, [1892] 1 Q. B. 43 

(v) There mav be a breach of a covenant to pay rates which hare not yet 
been demanded (Dams v. Burrell (1861), 10 C B. 821) ; and see title 
Lai^dloud and Tenant, Vol. XVIII., p. 492, note {1), 

(a) For a full account of these, and, as to the objections which may be 
raised on such proceedj|pigs, see title Dtstbess, VoL XL, pp. 210 et seq, 
Aa to Mteeals to quarter^essious against the issue of a distress warrant, 
see 214. Eecoi|Uisance6 to appear at quarter sessions are not 

jeqtdm^. y. Lincolnshire Justices, [19121 2 E. B. 413) ; compare title 
Magisti4tb8, Vol. XIX., pf 644. It should be noted that where actual 
occupation is not oontested the question whether that occupation is or is 
not beneficial cannot be raised upon such proceedings (E. v. Bradshm 
(1860), 2 £. & £. 836 ; Mersey Docks v. Camron (1861), 9 C. B. (n. 8.) 812 ; 
B, V. Smelavr (m^JjondonExhihUkme Oo, M96), 12 T. L. E. 466)«. 

K5) Poor E^f Acts, 1601 (43 o. 3!^. 2 ; 1814 (54 Cm. 3, c. 170), 
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be in writing and in a prescribed totm{c\ may be served by sect. 6, 
any person having authority from the overseers or collector (d). Collection 

126. The accounts of collection of the rate are kept in the rate- Accounts of 

book(«), which is balanced half-yearly (/). Closed rate-books are collection, 
kept by the overseers (g). ^ 

127. Except in very small parishes, a rale-receipt check-book in Receipts, 
a prescribed form must be kept, and a receipt taken from tie boo^, 

dated and stamped in the usual manner, must be given to the 
person paying the rate or an instalment thereof if the rate is pay- 
able in instalinentB ; but no receipt is given from the book until 
the whole rate or instalment has been paid (h), , 

128. If, at any time before commitment, a defaulter tenders the Tender, 
rate, with costs to the date of the tender, the tender must he 
accepted and distress proceedings stopped (t). If apart of the lato 

IS tendered, the justices may nevertheless issue a aistress wau’ant 
for the whole (k) ; but they need not do so, even if the tender of the 
part is made m court for the first time (l). The acceptance of a 
bill of exchange (w), or a payment made, without the authority or 
consent of the overseers, before the rate is made (n), is not a pay- 
ment of the rate. 

Sub-Sect. 2 . — Change of Occupation, Tnahtlity to Pay, 

129. Where a person comes into or goes out of occupation Change of 
during the period of a rate, he is only liable to pay a sum hearing occupation, 
the samo proportion to the whole of the rate as the length oi his 
occupation within the period ot the late be<irs to that peuod(o), 

(c) Geneial Oidei ot the Local (lovciameut Board ol the 14th June, 

1875 ; see Mackenzie’s Overseers’ Handbook, 7th ed ,p 510, App(‘ndix E. 

A separate form loi panshes containing agticultmal land is preset j bed by 
the General Order ot the IJltli April, 1897 (Stat R & 0 Rev , Vol X , 

Poor, England, p 535) 

{d) Yewdalt v. C'niven (1864), 29 J, P. 197 

(e) Columns for this purpose apiiear in the proscribed form of rate- book ; 
see p. 66, ante Certam subsidiary books and statements are piescnbed 
by the General Accounts and Audit Order ot the 14th January, 1867 
(Stat R & 0 Rev , Vol X , Poor, England, p 301). 

if) General Order, of the 8th Septembci, 1903 (Stat R 0. Rev , Vol. 

X , Poor, England, p. 537) As to audit, see tiGe Poor Law, Vol XXll , 
pp 550 et Reg 

ig) Like other parochial accounts (Pooi ReUet Act, 1743 ( 17 Geo 2, c 38), 
si); bul where there is a vestiy oleik tor the parish he lias custody of the 
closed rate-books imless otherwise order^ed (Vestiics Act, 1850 (is & 14 
Viet. e. 67), s 7). As to mspeotion ot the rate-book, se..^ p 56, ante. 

ih) General Order for Accounts (Onions) ot the 14th January, 1867, 
art. 34 The form is prescribed by the Orders lefcrred to in note (c), s up} a. 

(^) Distress for Rates Act, 1849 (12 & 13 Vict c 14), s 6. As to the 
requisites ot tender, see title Contract, Vol VII., pp. 417 et seg. 

(fe) Bx parte Wyles (1903), 68 J. P. 13 As to distress practice generally, 
see title Distress, Vol. XI , pp. 210 ei seq. 

(?) B. V GiUeepte, [1904] 1 K. B. 174 

(m) Smvth v. Barliam (1887), 51 J. P 581. ♦ 

(») Hornchurch Ooereeers v. London, Tilbury and Southend Batlway (1912), 

76 J. P. 385. Payment of rates by a person who is not the person rated 
and has no authority from him to pay them is not a payment for the 
purposes of the franohiBe (J?. v. S'ndgno'ith (Mayor) (1839), 10 Ad. &; El 66), 

* or OI pauper settlement (B, v. Ben)eworth ij. nhabttarda) (1854), 3 R. & B 63*?) ; 

I but it is probably sufficient to prevent distress proceedmgs being taken. 

(o) Poor Rate Assessment and Collection Act, 1869 (32 & 33 Vict. c. 41), 

« > n 2 
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Where a new house or building comes into occupation for the 
first time during the currency of a rate, a proportion only of the 
rate can be recovered from the occupier (p). 

The period of the rate begins with the day on which the rate was 
allowed (ly) and ends with the day shown in the heading of the 
rate ( 7 ’) as the date to which the expenses for which the rate is 
made have been estimated (s), 

I 

130. Upon proof of the inability of any person to pay tlie rate, 
and upon his application, made with the consent of the overseers, 
two justices having jurisdiction in the parish may excuse payment 
and strike the person’s name out of the rate (t). 

131. It is uncertain whether a poor rate is recoverable from the 
representatives of a person dying solvent after the rate is made (a). 
The law as to recovery from a person dying insolvent after the rate 
is made is the skme as with regard to other insolvents (tt). The 
pool rate is among the debts which have priority in bankruptcies (b), 
and m winding-up by the court (c), and upon the appointment of a 
receiver on behalf of debenture-holders, or upon possession being 
taken by them (d). The liquidator or receiver may become liable 
for rates accruing due after he enters upon the management, and 
may in certain circumstances be distrained upon with leave of the 
court {('). 


B 16 ; Poor Rate ABsessment and Collection Act, 1860, Amendment Act, 
1882 (45 & 46 Vict c 20), b 3 ; p. 50, ante. 

i'p) Poor Law Amendment Act, 1868 (31 & 32 Vict. c 122), s 38 ; see 
p 54, ante Probably the prmciple of apportionment indicated on p. 67, 
ante, appbcs 

iq) See p. 56, ante, 

(r) See p 54, ante 

(s) E V. Tempest Ex parte Townend (1898), 14 T. L. R 199 ; Davis v. 
Woodfield (1900), 64 J. P. 215; Cheney v Tallowtn, [1904] 2KB 763 
A diBtiesB warrant may issue in such a case foj: the smaller sum found to 
be due Irom an outgoing occupier, although the only demand has been 
for the whole rate (Mansel v. Itchen Oversee) s, [1 906] 1 K B 221), as 
to distress for lates, generally, sec title Distress, Vol XI , pp. 210 
el seq 

(0 Poor Rehef Act, 1814 (54 Geo 3, c 170), s 11. Apart fiom this 
pioviRion, poverty is no defence to a claim lor poor rate as to distress 
lor rales, generally, see title Distress, Vol XI , pp 210 et seq • 

(m) There is no enactment oi decision to the contrary, but the right to 
recover has been doubted; coudpaie Stevens v. Evans (1761), 2 Burr. 
1152. 

(a) Prefcieiiiial Payments in Bankruptcy Act, 1888 (51 & 52 Vict. c. 62), 
B 1(6); Ee Ueywood, Parlingtan v. Eeywood, [1897] 2 Ch. 593 ; sec title 
Bankruptcy AND Insolvency, Vol II, p 217. 

(b) See the Pielerential Payments m Bankruptcy Act, 1888 (61 & 62 
Vict c 62) ; title Bankruptcy and Insolvency, Vol. II , p. 217. 

(c) Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 209 ; see 
title Companies, Vol V , p ^16. 

(d) Companies (Consolidation) Act, 1908 (8 Edw. 7, c 69), a. 107 (1) ; 
Bee title Companies, Vol. V , pp. 375 et seq, 

(e) See title Companies, Vol V , p. 537, note (e). The decisions as to 
whether, when a liquidator is named, as occupier in the rate-book, a 
diG^tress wi^rrant can issue against him personally are conflicting , in Ee 
Leslie, E» v. Cuison (1882). 46 L, T. 1,59, it was held that a warrant could 
not be BO i/'sued ; in Dent v. Oommondale Overseers (1891), 56 J. P. 805, it 
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Promoters who have acquired land under the Lands Clauses 
AetB(/) are bound to make up the deficiency in the poor rate 
during the construction of the works (y). 

Sub-Sect 3. — ColUcUon hom Owners^ 


SECT. G. 

Collection. 

Promoters 
acquiring 
land com- 


132. Where an owner who has become {h) liable to pay the 
poor rate omits or neglects to pay, before the 5th June, any rate or infuii. 
instalment which became due before the preceding 5th January 
and has been duly demanded, he becomes liable to pay the rate or 
instalment in full, and forfeits any commission or allowance to 
which he would otheiwise have been entitled (i). 

The poor rate may be recovered from an ownei* so liable in the Limit to right 
same way as from an occupier ( jf), but it may also be recovered from of recovery 
the occupier to the extent of the rent due from him, provided it has 
been demanded from him fourteen days previously (k). If the owner occu’piei's 
fails to pay a poor rate which he has in any way become liable to nghtsas 
pay, the occupier may pay the rate (/). In either case the occupier 
who pays or has the rate recovered from him may deduct from his 
lent the amount paid or recovered {m). ^ 


Part IV.-— Rates, Other than Poor Rate, 
Leviable Outside the Metropolis. 

Sect. 1. — County Hate. 

Sub-Skot. 1 — Nature and Vurpom . 

133. A county council raises money required for general county “County 
purposes by a levy on all the parishes in the county, and money 
required for any special county purpose by a levy on any parish or 
parishes liable to be assessed for the purpose in question (?i). In 
either case the county council makes a county rate,” that is, a rate 

was held that it could. As to the habihty of receivers for rates, see title 
Receivers, pp 401 el seq , post As to the rateable occupation of 
liquidators and recciveis, see p 11, ante 
(/) See title Compulsory Purchase of Land and Compensation, Vol. 

VI , pp. 12 et seq 

ig) Lands Clauses Consolidation Ac{, 1845 (8 & 9 Vict c 18), s 133 ; 
see title Compulsory Purchase of Land and Compensation, Vol VI., 

PP 16—18 

(h) Under the Poor Bate Assessment and Collection Act, 1869 (32 & 33 
Vict c 41) 

(i) Ihtd , B 5, As to commission and allowances to owners, see p. 20, 
ante 

{'}) Poor Rate Assessment and Collection Act, 1869 (32 & 33 Vict. c. 41), 

B. 11 

(Ic) Ihid , s. 12. • 

{1) Ibid., 8 . 8 . 

(m) lh%d , ss. 8, 12 (3). 

(«) Local Government Act, 1888 (51 & 62 Vict. c 41), s. 68. As to 
county finance, see title Local Government, Vol. XIX., pp, 357 ef wg. 

As to the county rate, see, further, i PP« 359 el seq. ^ 
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on each parish (o) liable to contribute (jp), and the sum to be levied 
from any parish in accordance ^ith such rate is called a “county 
contribution ” (</). 

County contnbution.H may be made retrospective so far as to raise 
money for the payment of costs incurred or which have become pay- 
able at any time within six months before the demand of the 
contributions (r). 

134. TLe demand for county contributions is made by means 
of precepts. A precept may include, but must show as separate 
items, contributions required both for general and special county 
purposes (s). It is addressed to the guardians of the union which 
includes the parish liable to the contribution, or to the guardians 
of the parish if it is not in union ; the guardians in their turn 
include the amount of the contribution required from them in a 
precept to the overseers of the parish (<), and the overseers levy the 
sum thus required from them as part of the poor rate (u), 

135. When demanded of the ratepayer, a county rate (or con- 
tribution) thus forms part of the poor rate ; and the liability of 
promoters, under the Lands Clauses Acts (a), to make good a 
(leiiciency in the poor rate extends to that portion of the rate which 
is raised for county purposes (h), 

(o) This apparently inoludos parishes in hberties and franchises which 
were formerly exempt (Local Government Act, 1888 (61 & 62 Yict c 41), 
B 48 (1), (2) ) For the meaning of the term “ county rate,” see title 
Local Govekntment, Vol XIX , p. 369, note (n). 

(p) County Kates Act, 1862 (16& 16 Vict, c, 81), ss 21, 26; Local Govern- 
ment Act, 1888 (61 & 62 Vict c 41), ss 3(1), 68 (6), and. as to the 
making of the rate, see title Local Government, Vol XIX.. p 360; and 
see p. 74, post. It has been thought that it is sufficient for the county 
council to issue precepts witJiout the previous formahty of making a rate ; 
but it is submitted that this view is mcousistent with the sections last 
cited. The county rate, being paid out of the poor rate, is a “ parochial ” 
tax (B V. Aylesbury with Walton {Inhabitants) (1846), 9 Q K 261) 

(q) Local Government Act, 1888 (61 & 62 Vict c 41). s 68 (4), (5). 

(r) Ibvi,, B 68 (9). Retiospectiveness may afiparently not go further 
than is there provided ; see B. v Flintshire Justices (1822), 5 B. & Aid 
761; compare Cortis v Kent Water-works Co (1827), 7 B & C 314; 
compare also a somewhat similar provision with rcgaid to the geneial 
distnct rate in the Pubhc Health Act, 1875 (38 & 39 Vict c 55), s. 210 ; 
see p 83, post; see also title Local (tOvernment, Vol. XIX , p. 360 

(s) Local Government Act, 1888 (61 & 62 Vict c 41), s 6ii (6). 

{t) County Rates Act, 1862 (15 & 16 Vict c 81), s 26. Where a paiish 
is partly within and partly outside » borough, the borough not being sub- 
]eot to the county rath, the precept must be sent direct to the ovei seers, 
who raise the money required by a separate rate (ibid , ss 32 — 35) ; but 
such cases must now be extremely rare; see the Local Goveinment Act, 
1894 (56 & 57 Vict c 73), ss. 1 (3), 36 (2) It is only in these cases that 
a county rate, as such, is demanded directly from the individual rate- 
payer. 

(u) Tho provision foi collection of the county rate by the collector of the 
poor rate contamed m the Poor Law Amendment Act, 1866 (29 & 30 Vict. 
c 113), B. 13, apmars to be no longer necessary. 

(a) As to the Lands Clauses Acts, see title Compulsory Purchase op 
Lano and Compensation, Vol. VI., pp. 12 etseq. As to such liability, see 
pp 19, 69, ante 

ih) Lands Clauses Consolidation Act, 1846 (8 & 9 Vict. c 18), s 133; 
FamA) V. London md NorOi Weeien^BaH. Co. (1888), 20 Q. B. D. 788. 
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Sub-Sect. 2 . — The G<yun1y Bate Basis Sbot. 1, 

136. The amounts required for general or for special county 

purposes are assessed on the various parishes liable to contribute — * 
for such purposes in proportion to the values shown in respect of c^enera^ 
each such parish in the “ county rate basis (c), purpose. 

137. The basis must show, in respect of each parish in the county, Particulars 
a sum which in the opinion of the council represents the total Vjalue 

of all property, including empty hereditaments (rf), in the parish 
rateable to the poor, such value being estimated on the same 
principles as rateable value for poor rate purposes (f ) ; and the total 
value of the agricultural land in the parish must be^tated separately 
from the total value of the buildings and other hereditaments ( f). 

138. The basis is usually prepared by a committee of the county By whom 
council, called the ** county rate basis committee ” (g). Apparently prf'paied. 
a new basis may be prepared at any time (Ji). 

139. The committee may require from overseers and rate Powers of 
collectors returns in writing of the value of property within their county rate 
jiansh and of certain particulars regarding the last valuation of ^Tuec^in 
such property ; but, before presenting these returns, overseers must making the 
lay them before the vestry meeting or before the body which exercises 

the functions of a vestry meeting (0. The committee may also 
require overseers and any other persons to produce rates, valuations 
and other documents in their possession, relevant to the value of 
the property assessable, and may examine such persons on oath (k ) ; 
and the committee may even call for private accounts and documents 
and examine private persons on oath (/). The committee may also 
obtain copies of the total amount assessed in each parish in respect 
of imperial taxes from the clerk to the Commissioners (w) of those 

(c) County Bates Act, 1852 {J5& 16 Vict c 81), s 21. 

(d) K V nammentmvth OveiReen (1859), 7 VV R 524 

(c) County Rates Act, 1852 (15 & 16 Vict. e 81), as 6, 21. The coiiucil 
need not accept the poor rate assessments ; oonKoquenily the value shown 
in the county rate basis is not necessarilv equal to the total of the actual 
poor rate assessments m the parish , and m practice there are often wide 
divergences As to what property is rateable to the poor, see pp 3 ei tscq , 
ante , and, as to the pnnciples for ascertaining rateable value, see pp 25 
et seq., ante 

if) Agricultural Rates Act, 1896 (59 & 60 Vict e 16), s 5 (b) ; see 
p. 23,«onte 

((^) The power and duty of preparing the basis are vested m the county 
council (Local (Government Act, 1888* (51 & 52 Vict c 41), b. 3 (i ) ) , but 
it may delegate these to a committee {ibid , s 28 (2) ), and usually does so 
in practice. The procedure is therefore deseiibed in the text, supre. on the 
assumption that this is done. Where no such delegation is made, the 
county council as a whole performs the functions ascribed in the text to the 
county rate basis committee. As to committees of the county council, 
see title Local Government, Vol XIX , pp. 348 et seq. 

(h) Compare County Bates Act, 1862 (15 & 16 Viot o 81), s, 13. 

(%) Ih%d,, R 6. As to the bodies m which Jthe powers of a vestry may now 
reside, see title Local Government, Vol. XIX., pp 246, 261, 267 ; Local 
Government Act, 1894 (66 & 67 Vict c 73), ss. 6 (1) (a), 33 (1). 

(fc) County Rates Act, 1862 (16 & 16 Vict. c. 81), s. 7. 

(0 R. V. Doubleday (1861), 3 & E. 601. 

(to) Ab to the ConimisBionerB, eee title iNCost® Tax, Vol. JCVI.. 
pp, 613 * 
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1 tftXGS (n)f but luay not call for any document relating to tfie income 
^County tax upon profits with respect to concerns in the nature of trade wliich 

Rate. are chargeable under Schedule A(o) of the Income Tax Acts (p). 

l^enalties are enacted for refusing to comply with these piovisions, 
except that relating to impeiial taxes (q). The clerk of each 
assessment committee (i) must send every December to the county 
rale basisr committee copies of the totals of the gross estimated 
rental is) and rateable value (t) of the property included in the valua- 
tion list in force in each parish of the union (w), and the total rate- 
able value of the agricultural land in each parish must be stated 
separately from^ the total rateable value of buildings and other 
hereditaments (/’). The county rate basis committee may at any 
time by order m writing direct a valuation of the whole or any 
part of a parish, and may appoint persons to make the valuation, 
who may enter and survev the assessable property (%’); and the 
expenses of such a valuation may in certain circumstances be 
imposed upon the parish (a). The making of the county rate basis 
is not subject to any of the provisions as to procedure which apply 
to a poor rate valuation listO/)* 

Allowance When a new basis has been prepared in which the total 

and confirma. value of the property in any parish is altered a copy must be sent 
tioQof to fihe ovei seers of each parish, who must submit the copy to the 
vestry or the successors of the vestry (a). With the copy a 
notice must he sent of a time, not less than a month after the date 
of the notice, within which objections against the basis may be 
forwarded by the overseers or by any person affected (6). The copy 
of the basis, while it is in iho overseers* possession, must be open to 
the inspection of every ratepayer (c) Before the basis is allowed 
and confirmed, notice must be published in one or more local 
newspapers that the basis will be taken into consideration ((/), and 
it IS submitted that any objections which have been forwarded 
to the committee must be considered on this occasion (c). If any 

( 7 t) County Rates Act, 1852 (15 & 16 Vict c 81), s 7 

(0) As to Schedule A, sec title Income Tax, Vol XVI., pp. 619 et seq 

(p) Revenue Act, 1863 (26 & 27 Viet c 33), s 22 

(q) County Rates Act, 1852(15 & 16 Vict c 81), ss 8, 10 The penalty 
for Tefusal to make returns, or to attend or i)roduce dtocumc^nts, is a line 
not exceeding £20 s. 8). 

(r) As to the assessment committee, see p. 40, ante, 

(fi) As to the moaning of ** gross estimated rental,*' 8(‘e p. 25, ante. 

(1) As to rateable \ialuc, see pp. ?5 et seq , ante. 

(w) Union Assessment Committee Amendment Act, 1864 (27 & 28 Vict 
c 39), 6. 9 

(v) Agricultural Rates Act, 1896 (59 & 60 Vict c. 16), s 5 (b) 

(m 7) County Rates Act, 1852 (15 & 16 Viot c. 81), a 9 
(a;) Jhvd , ss, 10, 11 

iy) County Rate Act, 1866 (29 k 30 Vict c 78), s 1 
(i?) County Rates Act, 1852 (16 & 16 Vict c 81), s 13 
(«) As to the body which jot any given parish may be the successors of 
the vestry, see note («), p 71, ante. 

{h) County Rates Act, 1862 (16 & 16 Vict. c 81), s 14. 

(c) Ibtd , 8. 13. 

(d) Ibtd , s. 16. , 

(e) There is no express provision tor this ; but, in effect, ibtd , ss 14, 16, 
render necessary the consideration ot objections. The modern application 
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alteration is made, fourteen days’ notice must be sent to the parish 
afiFected before confirmation ( /). The basis becomes valid when County* 
allowed and confirmed, notwithstanding any irregularity in pro- 

1 i.j". i*ji i»i • *n j *1 


cedure, but is subject to appeal ; it remains in foi ce until a new 
basis has been allowed and confirmed (</). After confirmation, a 
copy of the basis and a list of the parishes assessed^ with the 
amount upon which each parish is assessed, must be sent to "the 
overseers of every parish in the county. This must also l)e done on 
the confirmation of any alteration in an existing basis {h) 

From time to time the committee may revise an existing basis lievision of 
in Older to meet partial changes m the value of the assessable 
pioperty, the provisions as to jirocodure in this case being some- 
what similar to those already described {i\ 

141. Any overseer (j) or inhabitant of any parish, having reason Appeal 

to think that the parish is aggiieved by the basis, may appeal to ha'D 
quarter sessions against it at any time after it has been confirmed, 
but only upon certain specified grounds, namely, (1 ) that some parish 
is wrongly omitted from the basis ; (2) »that the aggrieved parish 
is over-assessed ; and (3) that some parish, other than the aggrieved 
])arish, is under-assessed (/.). 

In any case, twenty-one days’ notice in writing previous to the ^^otice of 
first day of quarter sessions must lie given. The notice must state 
the cause or matter of the appeal ; and, if the appeal is on ground 
(1) or (3) notice must be given to the overseers of the parish which 
lb alleged to be omitted oi under-assessed (Z) ; it on ground (2), then 
to the clerk of the peace (m), 

142. The appeal is only against the part of the basis immediately Powers of 

ot the piovi '^10118 for proeedore contained in tljc County Ratos Act, s^**®*^*^** 

1852 (15 & 10 Vic< c 81), s 15,18 somewhat dilficult in view ol the tiansiei 
of powers fiom quarter soshiouH to county councils by virtue ol the Local 
Government Act, 1888 (51 ^ 52 Vict c 41), s 3 (i ) (see title Local 
(VoVERNMENT, Vol XIX., ^p. 368) , hut it appears still to be necessary 
that the basis should be allowed and confiim(»d, though apparently the 
county rate basis committee may exercise this lunclion, it delegated to 
them by the county council 

{/) County Rates Act, 1852 (15 & 16 Vict c 81), s 16. 

\g) Ibid , 8 16, As to appeal, see the text, infra. 

(h) County Rates Act, 1852 (15 & 16 Vict. c. 81), ss 16, 26; County 
Rate A«t, 1866 (29 &: 30 Vict c 78), s 2 The basis is usually made m a 
loim corresponding to Schedule Z appended to the Agiicultural Rates 
Older, 1896 ^ 

[%) County Rales Act, 1852 (15 & 16 Vict c 81), s 20 
(j) Where there is apaiish council, the oversews’ power of appealing 
against the basis is now vested m that council (Local Government Act, 1894 
(56 & 57 Vict c 73), s. 6 (1) (c) (i ) ) This power of the overseers may also 
be among those conferred upon a parish meeting under ibul 19 (10), 
or upon a borough or urban distiict council under ibid ^ s 33 (1); seo 
title Local Government, Vol XIX , pp. 252, 258, 267, 311 
(fc) County Rates Act, 1852 (15 & 16 Vict*c 81), s 17 The jurisdic- 
tion to heai the appeal is specially leseived to the quaiter sessions by the 
Local Government Act, 1888 (51 & 62 Vict c 41), s 8 
(1) Ibid., B 17. It 18 submitted that m these cases notice should be 
given to the clerk of the county council also As tp the body which 
may, in the particular parish, be entitled to notice instead of the over- 
seers, see p. 62, ante. , * 

(w) County Rates Act, 1852 (15 & 16 Vict. c. 81), s. 17. If the clerk of 
the county council is a different pertfon be should t>e served with notice also. 



n 

SXCT.l. 

'County 

Kate. 


When made. 


AsBessmenl. 


Particulars 

specified 


{Separate rate. 


Alteration 
by county 
council. 


Rates and Ratin(j. 

affected, and, upon the hearing, the quarter sessions can only 
confirm this part, or correct proved inequalities or omissions (n). 
They cannot order iliat any alteration made by them shall date 
back 60 as to affect a county rate made before the notice of appeal 
against the basis was given (o). There is no power to order a 
refund of any sum ah eady paid ( p\ A valuation may be ordered by 
the*conrt on the application of either party (^J, and the court may 
order costs to be paid by either party, except where an appeal 
brought upon ground (2) is successful, in which case the appellant’s 

costs are borne by the county fund (r). 

( 

Sub-Sect. 3 — Mahnq of the Hate 

143. A county late may be made by the county council (s) at 
any time when it is required to raise money for general or special 
purposes (/), 

144. The late must be made equally upon each parish liable, 
according to a certain pound rate, fixed and publicly declared, upon 
the total values as shown in the county late basis in force (m), 
reduced by half the amount there shown as the rateable value of 
the agricultural land in the paiish(t/). 

145. The late should show the rate in the ^ according to which 
it is made, the names of the parishes assessed, the total value ol 
the property in each parish, the total value of the agricultural land 
in the parish, the two last-mentioned terms being taken from the 
basis in force, and the amount to be demanded from each parish. 

In practice, a separate county rate is made to provide for the 
expenses of a special county purpose. 

146. If the county council’s estimate made at the beginning of a 
financial year is found at the end of the first six months to be larger 


(«) County Kates Act, 1852 (15 IL 16 Viet, c, 81), a 17 The court has 
apparently no power to quash tho whole basis s 17, pioviso, read 
with Local Government Act, 1888 (51 & 62 Vict. o 41), s. 3 (i.) ) 

(o) West Biding of Yorkshire County Council v. Middleton Parish Council, 

^ 2 K. B. 167. Possibly a successful appeal against the basis might 
d to affect a race made sifter notice given, but before the hearmg 
of the appeal ; but in such a case it is advisable to appeal against the 
rate also. ^ « 

(p) Compare the powers conterrod by the County Rates Act, 1862 (16 
& 16 Viof. c. 81), s. 23; see p. 76, post 
{q) County Rates Act, 1852 (15 & 16 Yict. c. 81), s. 18. 

[r) Ibid., s. 19 

(i) The power cannot be delegated to a committee (ibid , a, 21 ; Local 
Government Act, 1888 (61 & 62 Viot. c. 41), ss. 3 (i ), 28 (3) ). But the 
duty of preparing the basis may be delegated ; see p, 71, ante. 

(t) County Rates Act, 186J (16 & 16 Vict. c. 81), s. 21 ; Local Govern- 
ment Act, 1888 (61 & 62 Vict. o. 41), s. 68 (4), (6) ; and see pp. 69, 70, ante. 

(v) County Rates Act, 1862 (15 & 16 Vict. o. 81), s. 21. As to revision 
of the basis, see p. 73, ante ; and as to the effect on the rate of appeals 
against the basis, see note (o), supra. 

if) Agpculturd^ates Act, 1896 (59 & 60 Vict. c. 16), ss. 3 (2), 9. As to 
the showing of this value separately m the basis, see p. 71, ; and see 

LaneasUre Aeyhme Board y. Mamhester Oofporation, [1900] 1 Q. B. 468, 

C.^ 
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or smaller than is necessary, the council may alter the rate 
accordingly (b). 

Rtib-Sect 4 ^Appeal agmmt the Rat^ 

147. The churchwardens and overseers (c) of any parish who 

have reason to think that the pariah is aggrieved hv a county i ate 
may appeal against the rate to quarter sessions (</), • , 

This appeal may proceed on any just cause of complaint (e). The 
appeal is only against that part of the rate which aflects the parisli 
alleged to be over-rated or under-rated or wrongly omitted from 
the rate(/). • 

148. It must be brought to the next practicable sessions after the 
cause of appeal has arisen (//), that is to say, aftei the rate complained 
ot has been made (h). Fourteen clear days' nptice must be given 
before the first day of the quarter sessions (i); consequently four- 
teen clear days, together with a reasonable time for the appellants 
to make up their mind (A), must elapse between the making of the 
rate and the sessions to which the appeal has to be brought. 

The notice of appeal must be in writing, and must be given to 
the clerk of the peace, and, if the ground of apjioal is the under- 
rating or omission of another parish, to the overseers of that 
parish, or to the body in whom their powers are vested (Z). 

149. The court upon hearing the appeal can amend the part of 
the rate appealed against (r?i), but it is doubtful if they can quash the 


SJICT 1. 

County 

Bate. 

Who 

appeal 


Naliirc of 
ap]>cal 


(Joint 1o 
whi(.h Appeal 
lies 


Notice of 

AppCAl 


Powers of 

quarter 

sessions. 


(&) Local Government Act, 1888 (61 & 52 Vict, c 41), s 74 (.3) From 
this provision it would seem as it that Act contemplated a late foi the 
whole year being made at the boftinning ot the :^nanridl year 

(c) As to the body in which the rip:ht of appeal may now be vested m a 
given parish, see note (j), p. 73, ante 

(d) County Bates Act, 1852 (15 & 16 Vict c. 81), s 22 Note that this 
nght of appeal against the rate is entirely distinct from the right of appeal 
against the basis, described on p 73. ante. The right of appeal given 
by the County Rates Act, 1862 (15 A; 16 Vict. o 81), s 22, to an 
inhabitant of a parish, where there is no churchman oi oveioce?, is now 
practically obsolete 

(e) County Bates Act, 1852 (15 & 16 Yict c 81 ),b 22 Cert am specific 
grounds ot appeal are, however, mentioned in this provision. 

(f) dhid. 

(g) Ibid. The word “ piacticable ” does not appear in this pi o vision, 
but must obviously be icad mto it • 

(h) Not after the appellants have reason to think tlie pansli is aggrieved, 
but after it is m fact aggrieved (West Riding of Yorkshire Comtij (Jomnl 
V, Middleton Vansh Council, [1906J 2 K JJ 157); sec also (rV^iworj^an 
County Council v. Bairtf Overseeib, [19121 2KB G03 

(i) County Bates Act, 1852 (15 & 16 Vict c 81), s. 22. As to the mean- 
ing of “ clear days,’* see title Time 

(k) Compare Liverpool Gas Go. v Everton (1871), L 6 0 P. 414; 
B V. Surrey Justices (1880), 6 Q B D 10(), 110; and see p. 61, ante, 

{1) County Bates Act, 1862 (15 16 Vict. c. 81), s 22 , and see p. 62, 

ante If the clerk to the county louncil is a different person from the 
clerk of the peace, the former should be served with notice also Tlie 
notice should be given to the hundred constable if there is one. As to the 
form of notice, compare B, v Slaekawton {Inhahitaifils) (1830), 10 C. 
792, decided under the County Bates ^ct, 1816 (65 Geo. 3, c. 51), s. 14. 

(m) County Rates Act, 1852 (15 & 16 Viot. o. 81), s. 22. It xs not clear 
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Swt. 1. whole rate (n). If they reduce the rate they must order any 
'County amounts over-paid subsequently to the notice of appeal to be 

Bate. refunded by the county (o). The court has a discretion to award 

costs (p), including costs against persons who have given notice o 
* an appeal which they have failed to prosecute (q). 

*• Suij-Sect & — VoVedion and He^ovenj 

r<.n«Kquence 160 . The county late is collected by means of piecepts for 
of default of contiibutions addressed to guardians of the poor(r) If the 
guardians. fail to pay within the time limited m the precept, the 

county council may address a wan ant to the overseers of the 
parish for the amount of the rate together with an addition of 
one shilling in every ten(s) 

(’onsequeuie If the overseers make default in paying the amount so requiied, 
ofdetauitof ]usticc Hiay, on the complaint of the clerk of the coun } 
ovwsecrs. council or county treasurer, issue a warrant for the levy of tJiat 
amount by distress and sale of the offender s goods (0« 

Sect. 2. — Goinitif Police Bate, 

PurposT of the 161 . The expenses of nmmt.iming a county police force are paid 
rate and its oiit of a Special county account (\i ) which is replenished (a) by means 
collection. ^ county police rate made by the county council upon tlie 

parishes liable (fe). The rate is collected by piecepts in the same 
way as the county rate, the amount required being ultimately levied 
from the ratepayers as ^lart of the poor rate (c). 


whether a reduction of the value shown in the rate affects the county rale 
basis automaticaUy ; but no doubt the county council would alter its 
basis in consequence of a successful appeal against the rate 

(n) County Kates Act, 1852(15 & 16Vict c SI), 8 22, last proviso The 
existence of this doubt is due to the transfer of^poweis lrom the quarter 
sessions by virtue of the Local Government Act, 1888 (51 & 52 Vict c. 41), 
e 3 (i ) ; Bee title Local Government, Vol XIX., p 368. 

(e) County Bates Act, 1862 (15 & 16 Vict c. 81), s 23 ; Md see 
Glamorqa/fi Gounly Council v Barry Ovei seers, [1912] 2KB 603. The 
rate is to be paid notwithstanding notice of appeal being given (County 
Rates Act. 1852 (16 & 16 Vict. c 81), 8 23). Over-payments made before 
service of the notice of appeal cannot be ordeied to be repaid (Glamorgan 
County Council v Barry Overoens, mpa) 

(p) County Rates Acts 1852 (15 4; 16 Vid c 81). s 24 
iq) Ibtd., 8 26 
(r) See p 70. ante, 

(8) County Kates Act, 1862 (15 & 16 Vict c 81), s. 27 , Local Govern- 
ment Act, 1888 (61 & 52 Vict, c. 41), s 3 (i ) . . .i 

(f) County Rates Act, 1862 (15 & 16 Viot. c 81), p 28. As to the 
ualuro of the remedy of distress, see title Distress, Vol XI , pp. 117 


As to the 


119; and hee , pp 2l0etseg /.rv 

(tt) Local Government Act,* 1888 (61 & 62 Vict c 41), s 68 (3), (5), 
and see title Local (xOvernmeet, Vol XTX , pp 358, 362. 

(a) As to county council contnbutionp, see title Police, Vol. XaIL, 


Ti 483 

^ ' (b) County Police Act, 1840 (3 & 4 Viot c 88), s. 3 ; Local Government 
Acta 1888 (Cl & 52 Vict c 41). bs 3Ji ), 68 (6). 

(e) County Rates Act, 1844 (7 48 Vict c 33), ss 1,2. The corresponding 
provkions as to county wte are desenbed on pp 69 el oeq., anp>. 
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152. Where there are two chief constables for a county, or w'here 
a county has been divided into separate police districts, each having 
its ow^n police force, a separate county police rate is to be levied 
for the district of each chief constable (d), or for each separate police 
district, subject in the latter case to the general expenditure being Separate 

defrayed in common by all the districts (c). , county police 

• , rate 

153. No county police rate can be levied in any part of a Areas not 
county w^hicli contributes to the expenses of tlie police in any other rateable, 
county, in any part of a county \vhich forms part of the Metro- 
politan Police J)istiict(/), or m a municipal borough which 
maintains its own police force (^). 

154. The amount required from each paiisli is ascertained accoid- Assessment, 
iiig to a ceitain rate in the A* on the total valup of the parisli as 

showm ill the county rate basis (h), induced by one-half of the rate- 
able value, as there shown, of agricultural land m th(' parish (i). 

155. The procedure for the making and collection of the county Making and 
police rate is practically the same as ih the case of the county collection, 
rate (j). 


Sect 2 
County * 
Police 
Kate. 


Sect. 3 — Hundred Bate, 

156. Whore ceitain only of the bridges are repairable by the Repair of 
county at large, and certain others by the hundreds in which they 
are situate, tlie expenses of repairing and maintaining the bridges in 
a liundred are raised by means of a separate rate, called a hundred 
late, made on the bundled (A) by the county council (/). This occurs 
chiefly, if not solely, in Lancashire. 

In any such county, the county council may declare that each Repair of 
luuidied shall bear half the expense of repairing and maintaining mam roads, 
the mam roads situate within it ; and the hundred's share of the 
expense is then raised by a hundred rate (?«). 


(d) Oounty Police Act, 1840 (3 & 4 Vict o 88), s 26. 

(p) Ibid , fl 28 

(/) Ab to the Metropohtan Police District, see title Police, Vol XXII , 
p. 467. 

{0 OpuDty Police Act, 1840 {3 & 4 Vict c 88), s. 3 As to the 
maintenance of a police force in a municipal borough, see the Municipal 
Corporations Act, 1882 (45 & 46 Vict d 60), Part 13^ , compare Bootle^ 
cym-I/macre Cotporatwn v Lancaf>hiie Comity Council (1890), 60 L J. 
(q b ) 323, C A. , and see title Police, Vol XXII., pp. 485 ef seq 
{h) County Police Act, 1840 (3 & 4 Vict c 88), s 3 ; Local Government 
Act, 1888 (61 & 52 Vict c 41), s, 3 (i ) ; County Kates Act, 1852 (16 & 16 
Vict c 81), 8 . 21 Ab to the county rate basis, see pp 71 et seq , ante. 

(t) Agricultural Rates Act, 1896 (59 & 60 Vict. c. 16), ss 3 (2), 9 ; see 

р. 72, (mte 

(j) County Police Act, 1840 (3 & 4 Vict c*88), s. 3 ; County Kates Act. 
1844 (7 & 8 Vict. c. 33), ss. 1 — 3. As to the procedure for makmg and 
collecting county rates, see pp 74, 76, ante, 

(k) Statutes of Bridges, stats (1530) 22 Hen. 8, o. 5; (1702) 1 Anne, 

с. 12. As to these statutes, see title Highways, Streets, and Bridges, 

Vol, XVI., pp. 184, 186, 189, 192; f 

(l) Local Government Act, 1888 (51 & 52 Vict. c 41), s. S (i.) 

(m) Highways and Locomotives (Amendment) Act, 1878 (41 & 4? 
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Sect. 4t.—Boroufjh Rate, 

Sttb-Seot 1,— Va^jfre and Purposes. 

157 . A borough rate is made by a borough council (n) (including 
the council of a county borough (o)) under poweis derived from the 
Municipal Corporations Act, 1882 (p). As a rule, it is made upon 
eafch parish liable to pay it, in a lump sum, and the share required 
from each ratepayer is levied from him, by the overseers, as part of 
the poor rate (//). In such cases the borough rate becomes a charge 
on, or part of, the poor rate (?), but may still be spoken of as 
“ made and levied by ” the council (s). In certain boroughs, how- 
ever, the boiough council collects the borough rate directly by its 
own officers (t). 

158 . The rate is made for the purpose of replenishing the 
borough fund, out of which the expenses of the general adminis- 
tiatiou of the borough are met (a), and may be applied to all 
purposes to which the borough fund is by law applicable (&). It 


0 . 77), SB. 13, 20 ; Loccl Govcrninent Act, 1888 (61 & 52 Vict o 41), s, 11 
(13): It V fl892J 2 Q E 736 ; and sec title Highways, Streets, 

ANi> Bridges, Vul ^VI.. pp. 12, 13, 125. 

(n) As to borough councils, see title Local Government, Vol XIX., 
pp. 302 et seq. Many borough councils have local Acts which empower 
them to levy borough rates and regulate the method ol levy ; the general 
law only is discussed in the present title. Where the special Act m force 
in the toivii or district incorporates the Towns Improvement Glauses Act, 
1847 (10 & 11 Viot c 34), ss 167, 168, 170— 197, or the Town Police 
Clauses Act, 1847 (10 & 11 Vict o 89), s 70, rates may be levied under 
these provisions , but this is not a common case 

(o) A county borough council (see title Local Government, Vol XTX , 
p. 300) does not make a county rate, nor mamtam a county fund (Local 
Government Act, 1888 (51 & 52 Vict, c. 41), ss 34 (3), 80 (5) ) , see title 
Local Government, Vol XIX., pp. 358, 368, note (c). 369, note (p) 

(p) 45 k 46 Vict c 50, 88 144 — 149. 

(q) This 18 the procedure wherever a parish *is wholly within a borough 
and an older is made under the Municipal Corporations Act, 1882 (45 & 46 
Viot. c 60), 8 145 ; see p. 80, post. In a divided parish, the borough rate 
may be raised by a separate rate (Municipal Corporations Act. 1882 (45 
& 46 Vict c. 50), s 146) ; but such a case is very rare. As to the 
duty of the overseeis to fix the rate per £ to be demanded fiom each 
ratcpayei, see p 80, post. As to collection ot the poor rate, see pp. 66 
et seq., ante. 

(r) Farmer v, London and Norih Western Rati. Co. (1888), 20 Q, B, D, 
788 ; and see p. 70*, arUe. 

(s) Noiih EaU. Go. v. Sutton Oterseers (1886), 61 J. P. 165. 

It) Municipal Corporations Act, 1882 (45 & 46 Vict c. 50), s. 250 (3), 

(rt) Ibid , s 1 4 1 ( I ) In many boroughs the expenses mouired for sanitary 

pui poses aio met by moans ol a general distnct rate ; see p 82, post 
Certain classes of property, such as lailways, enjoy a three- lourtlis 
exemption from general district rate (sec p 85, post)y but do not enjoy any 
correspoDding exemption in respect ot the borough rate It is often, tlieie- 
fore, a matter pt moment i/^hethor expenses are properly charged to the 
borough rate rather than to the general district rate ; the answer irequently 
depends on the provisions of local Acts Certain rates for special purposes 
may also be levied by virtue of the Municipal Corporations Act, 1882 (46 
&A6 Viot c, 50), St 123 ; see title Locai Government, Vol, XIX., p. 32J. 

(?>) Municipal Corporations Actp 1882 (45 & 46 Victjic, 50), s. 149; and * 
further, title hocj^ GovEiqirMEKr, Vol, XIX., p. 321, 
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may be made retrospectively in ouler to pay clniiges and cvpenaeB <■ 

incurred or 'which have come m coiiise of payment WJtliin six Borough, 
months before it is made(r). Bate. 


Sub-Slc'I. 2 , — Bans of 

» 

159- The borough rate is assessed on the parishes, or parts of Assessment ^ 
parishes, liable to it in proportion to the total rateable value of tiie parishes, 
hereditaments in the parish, or part of a parish, which are rateable 
to the poor rate, or m respect of which a contribution is made to the 
poor rate (d). 

160. The total rateable value must be taken from the valuation Total latcabie 
list in force (e), or, if there is none, from the last poor rate {j ), unless value. 

the borough council causes an independent valuation to be n'acle, 
as it may do if it does not consider the list or rale to be a lair 
criterion (//). Where the paiish contains agricultural land, tlie 
total rateable value for the purpose ot apportioning the borough 
rate must be reduced by an amount equal to one-halt tlie ratcaMo 
value of the agricultural land(/0. 

An order which is in force for the rating of owners instead of 
occupiers under the statutory provision before referred to (i) applies 
to the borough rate(,y). 

Sub-Seot 3 — Making of the Raie» 

161. The borough council may order a borough rate to be made when made, 
from time to time, according as the state of the borough fund 
lequires it {h). 

162. For the purpose of assessing the rate, the borough council Powers of 
may cal) for any books of assessment in the liands of the overseers, thorough 
and for copies of the totals of the assessments to imperial taxes (/) 

Whore the borough rate is to be levied by means of an order lo the 

(c) Mmucipal Corporations Act, 1882 (45 & 46 Vict e 50), s. 144 (3). A 
similar pi o vision with regard to the geneial distiict rate appears m the 
Public Health Act, 1875 (3S & 39 Vict c 55), s 210 ; see p 83, fost , and 
see, especially, Smith v Southampton Corporation, [1902] 2 K. B 244 ; 

A ‘0 y Be Winion, [1 9061 2 Ch 106 

(d) Municipal Corporations Act, 1882 (45 & 46 Vict c 60), s 144 (4). 

The last clause brings into the total the value of properties to which the 
exemption of the Crown applies (see pit, ante), but m respect ot which the 
Crown uiakes a contribution to the rates , bee p 48, ante But property to 
which any other exemption from poor rate applies is not included. 

(e) As to the valuation list, see pp 47 et seq , ante 

( f) Municipal Corporations Act, 1882 (46 & 46 Vicl c 60), s 144 (5) 

(g) Ibid , s 144 (6) Ceitain provisions enabhug such a valuation to be 
earned out are contained m ibid , a 144 (7), (8) 

(fe) Agricultural Kates Act, 1896 (59 & 60 Vict. c. 16), s. 3 (2) ; see 
p. 23, ante, 

(t) I e , under the Poor Rate Assessment and Collection Act, 1869 (32 & 

33 Vict c, 41), s. 4 ; see p 20, ante 

(j) Municipal Corporations Act, 1882 (46 ^ 46 Vict. c 60), s 147. Where 
(i e., in the majority of cases) the sum required by a borough rate levied 
under this Act is m fact levied os part of the poor rate, the provisions of 
the Poor Kate Assessment and Collection Act, 1869 (32 & 33 Vict c 41), 

8. 3, and those of ibid,, s. 1, appear to apply equally with those of ibid,, s. 4, 
which are specifically applied by the Municipal Coi j^oraiions Act, 1^82 
(46 & 46 Vict. c 50), s 147 , and see pf) 19, 20, anU 

(k) Municipal Coiporations Act, 1882(45 & 46 Vict c 60), s 144 (1), (2). 

(l) Ibid., 6, 144 (7). The penalty lor iailuie to produce such book^ of 
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sbct. 4 overseers the borough council has power only to order a rate 
^Borough for a particular tot.il amount, and to assess the contributions 
Rate. requiied from each paiish, leaving it to the overseers to fix the rate 
in the £ to be demanded from the individual ratei)ayer (a). 


GnMinds of 
appofil. 


Court 

Notice of 
appeal 


Poweis of 
quaiter 


Sub-Slct. i.^Apjteal against the Hate, 

163 If oveisoeis think that their parish is aggrieved by a 
borougli rate by leason of unequal assest>ment, the omission of 
another paiish, or tiny just cause (o), they may appeal against 
such pait of the rate as affects their parish to the recorder of the 
borough (p), oi\to the county quarter sessions (q) if the borough has 
no recorder {) ). The appeal goes to the next practicable quarter 
sessions («) 

Fourteen clear days’ notice of apiieal must be given to the 
hoiough council through the town clerk; and the notice must 
s])(.ciiy the grounds of appeal and be signed by the appellants or 
tlioir attorney (/). 

164. The court has no power to quash the uhole rate, but it 
may correct hiequahties or omissions («); und may order costs to be 
paid by sucli parishes or persons and in such proportions as it 
tliiiiks fit (i). The boiough council cannot, by failing to defend an 
aiq)eal, avoid an adverse decision («»). 


Liability of, 
and lemedy 
agaiust, 
oveiseeis 


Sub-Sect. 5 — Colkction md Ikioverg, 

165. ^Vbore the borough late is levied by means of an ordei to the 
ovei&eeiH^i), they aie liable to pay the contribution required from 


assessment, or lo permit copies thereof, or extracts 1 herefrom, to bo taken, 
js a lino not exceeding £10, iccoverable bummaiily (Municipal Corporations 
Aet, 1882 (45 & 46 Vict. c 50), s 144 (12)) The penalty for lailuie on 
the part of the clerk to the Commissioners to make the itquired copies 
IS a fine not exceeding £20, recoverable summarily (ifcitZ , s 144 (13)). 
As lo ino<*edure for recovery of tbe fines, see titl^ Magistrates, Vol XIX , 
pp. r)80 el t>eq As to the Commissioners, see note {m), p. 71, ante, 

{m) Uiulei the Municipal Corporations Act, 1882 (45 & 46 Vict c 60), 
s 145 , see p 78, ante 

(ii) fhnhami'oipomlionY Foid/cj (1880), 22 Q B D. 394. The council’s 
order may, horvevei, meution also the poundage rate; the addition, 
though superfluous, is innocuous {ibtd ) 

{o) It is submitted that letrospcctiveness beyond six months irf a good 
gToujidoi appeal, compare v Southampton Corporation, [m2] 2 K B. 
244 ; but see H v Bath (7i’cco/dcr)'(]839), 1 Per A^Dav, 622. 
ip) See htk Magistrates, Vol. XTX., p 622. 

{q) See tbid , p 618 

(r) Municipal (’orpoiations Act, 1882 (45 & 46 Vict c 50), s. 144 (9). 

(«) 7hd oomparo It v Susser Justices (1812), 15 East, 206; p.’ei, 
ante The next piacticable sessions will usually be the next sessions after 
the making of the rale, provided there is a reasonable time m which to 
give the notice of appeal ; compare BVfii Riding of Yorlshtre County 
Council V Middleton ranJt Osunnl, [1906] 2 K. B. 157 ; p. 76 ante, 

{t) Quarter Sessions Act, 1849 (12 & 13 Vict. c. 46), s 1 ; coinpare JR. v. 
Cami^heu {Reeoider) (1838), 7 Ad. & El 756; and see title Magistrates, 
Vol XIX , pji 643, 650. ' 

(w) Mumcq>al Corporations Act, 1882 (45 & 46 Vict. c, 60), s. 144 {10). 
(«) IM,s 144(11) ^ j \ / 

(w) Compart A’, v. Stamford {Recorder) (1838), 2 Jur. 966. 

(a?) See p. 78, ante. 
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the parish, which they levy as part of the poor rate (a). If they 

make default, the amount may be levied by rlistress on their goods Borough 

under a warrant signed by the mayor and sealed with the.corporate 

seal, or signed l)y two of the boiough justices (6). An overseei to 

whom the order is directed remains liable lo distress although he 

has gone out of office before the distress is levied (<?). 

Sect. 6 . — Watch llaic, 

166. A watch rate may be levied by the council of any borough Boroughs m 
ill which such rate might be levied at the ‘31 st December, 1882 iil), 

witliin such parts of the borough as are w^atchod dft-y and night 
and as are declared by the council liable to watch rate (r) The 
money raised is paid into the borough fund ( / ). 

167. The watch rate is levied ujion the occupiers of all heie- Assessment, 
ditanients m the jiarts affected (/;) ; but it is levied from owtuirs 
instead of occupiers in the same ciicumstances as tbos(3 in wbicli 

the poor rate is so levied (/O Evomptions established liy haail Acts 

are perpetuated (t). 

The rate is made upon an estimate of the annual value of the 
hereditament assessed (k). The total amount of tlio rate in the 


(а) Municipal Corpoiations Act, 1882 (45 & 46 Viet c 50), r 145 (1), (2), 
As to collection in the rare case of a divided paiish, see ibul,, s 146. 
Apparently the overseers may laiso in respect ot the borough late 
n sufficient sum to pay the required contribution, although a poition of 
Ihe rate made by the overseers is irrecoverable by reason ot inability 
to pay compounding agreements, empty liouses etc ; compare E v. 
Aeuj Windsoi {Mayor) (1845), 7 Q D 908; Cobh v Allan (1847), 10 
Q B 683 

(б) Municipal Corporations Act, 1882 (45 & 46 Vict. c 50), s. 145 (3). 
Mandamus will not he to entorce payment ot the contribution {E v Huns- 
let Overseers (1869), 1 E & Ij 775). As to the nature of the remedy of 
distress, see title Distuess, Yol XL, pp 117 — 119 , and see ibid , pp, 210 
et seq, 

(c) Compare Jones v Johnson (1852), 7 Excli 452, Ex. (ffi. ; anti, as to 
the defences open upon distress proceedings, see tbid. 

{d) Tlie date ot the commencement of the Municipal Coipoi.it ions Act, 
1382 (45 & 46 Vict. c 60) 

(c) Ibid, B 197 (1); and see titles Local Government, Vol. XIX, 
]»p 320, note (n), 321 , Police, Vol XXIL, pp. 487, 488. The oircum- 
stances m which a watch rate may be ’levied aie, however, somewhat 
lestnctcd by the Municipal ( 'orporations Act, 1882 (45 & 46 Vict, c 50), 
B 197 (6), (7) Provisions as to a watch rate m a divided parish are 
contained in ibid., s 198 

(/) Ibid , B 200 , and, as lo the borough fund, see title Local Govern- 
ment, Vol XIX., pp 319, 320 

{g) Municipal Corporation^ Act, 1882 (45 & 46 Vict. c. 60), s 197 (1). 
The ‘‘ occupier ’* for this pin pose is the same as for the purpose of the 
poor rate ; see pp 4 et sea., ante •» 

(A) Municipal Corporations Act, 1882 (46 & 46 Vict c. 60), s. 197 (5) ; 
see pp. 19, 20, ante , and see note ( P 79, ante. 

(i) Municipal Corporations Act, 1882 (45 & 46 Vict c 50), s. 197 (8), (9). 
^ {h) Ibid , s 197 (2), where annual value is specially denned m somewhat 
•different terms from rateable value fo^ poor rate pui poses. As to tile 
defiinition of the latter, see pp. 25 etseq.^ ante. 
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year must not exceed 8d. in the £ on the net annual value of each 
hereditament rated (1). 

The rate may be made yearly, half-yearly, or otherwise (w) ; and 
the council has the same powers for making it as it has with 
regard to the borough rate (fi ). 

168. The council and the overseers have the same powers with 
regard to collection as they have in respect of a borough rate ; the 
watch rate is theiefore usually collected as in the case of a borough 
rate by means of an order to the overseers, who raise the money 
required as part of the poor rale (o), but it may also be collected 
by the liorough council through its own oflScers (p). Any warrant 
required for the collection of the watch rate may be signed by the 
mayor and sealed with the corporate seal (q), 

'Sect. 6. — General District Rate, 

Sub-Seot.,1. — Nature and Furpoaes, 

169. The general district rate is a rate levied by an urban 
authority, that is, the council of a borough or urban district (r), 
for the purpose of defraying expenses incurred in the execution 
of the Public Health Acts («), or expenses directed to be defrayed 
in the same manner. 

Such a rate may be made by the authority at any time when its 
district fund requires to be replenished (f). In ordinary cases one 
unitoriu i ate is levied throughout the borough or district , but the 


(?) Municipal Corporations Act, 1882 (45 & 46 Vict. o. 50), s. 197 (3). 
The rate canno? be levied at a biglier rate m the £ in order to compen- 
sate for a number of hereditaments bemg unproductive ; compare Re 
Liverpool Library Act, Ex parte Brown (1862), 26 J P. 389. 

(m) Mumcipal Corporations Act, 1882 (45 & 46 Vict. o 60), b 197 (3). 

(n) Ibid , B 197 (4). It is submitted, however, that the borough council 
must specity the rate m the £ at which the wp<tch rate is to be levied (see 
ibid, s 197 (1), (3)), and that, to this extent Durfiam Corporation v, 
Fowler (1889), 22 Q B D. 394 (cited m note (n), p. 80, ante), does not 
apply. 

(o) Municipal Corpoiations Act, 1882 (45 & 46 Vict. o. 60), s. 197 (4), 
read with ibid., s. 145. Ah to collection of the borough rate, see p. 80, 
ante. As to collection of the poor late, see p. 66, ante. 

(p) Municipal Corporations Act, 1882 (45 & 46 Vict (x 50), s. <250 (3)« 

Iq) Ibid , s 199. 

(r) See titles Local Govfkni4ent, Vo]. XIX., pp. 262, 293 j Public 
Health and Local Administkation, VoL XXIIL, p. 372. 

(s) For a list of the Public Health Acts, see title Public Health and 
Local Administration, VoL XXIII., p 361 , note (a) q^he Pubhc Health 
Act, 1875 (38 & 39 Viot. c 65), s. 207, piovides that certain authorities 
may levy these expenses by means of general district rates, and that 
certain other autlionties are to levy them by means of other rates ; and the 
application of these provisions may be modihed m certain circumstances 
by the Local Government Board under tbid., s. 208. For a detailed account 
of those provisions, see titles Local Government, VoL XIX., pp 280 
et seq,; Public Health and Local Administration, VoL XXIIL, 
pp. 380 et seq. 

(t) Pubhc Health Act, 1876 (38 & 39 Vict. o. 65), ss 209, 210. As to a 
g^aetal distnct rate and the finaiiceB ol an urban autUoiity, see, further, ' 
title Local Goveknmbkt, VoL XIX., pp, 280 et seq. 



Part 17.— Other Rates Leviable Outside Metropolis. 

authority may divide its district into parts and make a separate 
general district rate on any part (u) 

170. Besides being made prospectively the rate may be made 
retrospectively to raise money for the payment of charges and 
expenses iucuried at any time within six months before the making 
of the rate (r). It is, however, legitimate to make a genera] district 
rate for the purpose of meeting expenses incurred more than six 
months before the making of the rate, where the amount of such 
ex^jenses was not definitely ascertained until judgment hud been 
obtained in an action, provided there has been no undue delay in 
bringing the action (w). On the other hand, an urban autliority 
cannot, by borrowing from its bankers or from anyone else within 
six months before the making of the rate, give itself jurisdiction 
to make a rate for the payment of debts incurred substantial time 
before the six months period began (r). 

171. Any limit imposed by a local Act upon the amount of a rate 
to be made by an urban authority does not apply to a general 
district rate (a). 

Sub-Sect 2 — Perwm TiateahJe. 

172. A general district rate is made directly upon the person 
liable to pay it. Except where the piovisions as to the rating of 


{u) Public Health Act, 1875 (38 & 39 Vict c 55), s 211 (4) Any 
expenses incurred in common for two or more paifs mu!»t m such a case 
be equitably ap])oitioned. As to dividing the district, see, further, title 
Local Ooveiinment, Vol XIX., p 281, note (?) , and compare B. v. London 
and Bi iqhlon Rail Co (1879), 4 Q B 1) 389 

(r) Public Health Act, ]87o ^3S & 39 Vict o 55), s 210 In calculating 
this peiiod of SIX months the time during which any appeal or other pro- 
ceeding lelating to the rate is pending is excluded {ihid ) It is not clear 
what this means ; see, generally, title Local (Government, Vol. XIX , 

p 281 

{w) Wohtnnton Drilled Ufhan (^ounnlY Tinistall Uihan Ooanci?, [1910] 
2 (ih 347, where a mandamus issued oidenng tbe rate to be made (but see 
S. C , [1911] 1 Ch. 229, C A ), and the decisions on similar points m refer- 
ence to special expenses rates were followed, namely, Z?. v Leiqk Rural 
Council, [1898] 1 Q B 836, C. A., and Croydon Corporation v. Croydon 
Rural Comctli [1908] 2 Ch 321, C. A , cited m note (p) p 95, pofit The 
Pubhc Health Act, 1848 (11 & 12 Vict o 63), s 89, cont ained a similar pro- 
vision, and in tKe following eases where the circumstances were more or 
less comparable to those m WolstantontDnited Utban Council v. Tumiall 
Urban Council, supra, rules for mandamus orderings the makmg of the 
late were granted • — R v Rotherham Local Board (1858), 8 E, & B 906 ; 
Bubirc V. Builey Local Boaid of Bealth 23 J P. 420; Ward v, 

Lowndes (1859), 1 E. & E 940, 956 ; Worthin^on v ITidton (1865). L, R 1 
Q B 63 For a case wheie a mandamus was refused on the ground of 
undue delay, sec Burland v. Eingston-npon-Enll Local Board oj Heallh 
(1862), 3 B,'&S 271 

lx) This is the effect of the decision in ^mdh v BoviJiampton Coiporation, 
[1902] 2 R. B 244 ; A -G v Ve Winion, |19'ft6] 2 Ch 106 , and see A.-G 
V. Tottenham Urban District Council (lfM)9), 73 J P 437 

(a) Public Health Act, 1875 (38 & 39 Vict. c 55), s 227 ; compare 
Walsall Overseers v. London and North Western Rail Co (1879), 4 App Cas. 
467, per Loid Hatherlet, at p. 476; Hill v. (hed^ton Urban District 
Council (1898), 80 L. T. 861, C. A. ; aad see title Local GovERNMaiiT, 
Vol. XIX., p. 281, note (7c), 
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owners apply (6), tlio rate is made upon the occupier of all kinds of 
property for the time being by law assessable to any rate for the 
relief of the poor (c). Consequently, the principles which determine 
rateable occupation for the purposes of poor rate also apply to tlio 
question who is the rateable occupier for the purposes of tho gen(3ral 
district rate (d ) ; and the total exemptions which apply to the poor 
rate also apply to the general distiict rate(c). 

Where any knid of property is exempt by any local Act from 
rating in respect of any of the purposes for which general district 
rates can be made, the exemption applies also to the geneial 
district rate, -but not so as in any way to enlarge the scope of the 
exemption ( / ). 

Exemptions formally applying to particular properties in respect 
of a sepal ato highway rate appear to apply in respect of that part 
of a general district rate which is raised for the jmrposo of repair- 
ing highways 0/). 

173. At the option of the urban authority the owner (//) may be 
rated instead of tlio occupier in certain cases, the owner himself 
having no option in tho mattei Such cases aie —(1) where the 
rateable value of tlio piemiscs does not exceed 1*10 , (2) where the 
premises are lot to weekly or monthly tenants ; (8) whore the 
premises are let in separate apartments ; (4) whcio the rents 
become pay aide or are collected at any shortei period than qu.i,rterly. 
The urbyn aulhoiity may at its option, in any of these cases, rate 
the ovner whether the preuiises aie occupied or not (t), An 
owner who is rated under these provisions is rated upon a reduced 
amount (;); but they do not apply where the owner is himself the 
occupier (/, ) 

I’he provisions of the Public Health Act, do not 

affect any lease, contract, or agreeinoni between landlord and 
tonant(m) Consequently, notwithstanding those jirovisions, any 
covenant between landlord and tenant providing that either party 


(b) See the text, in ft a. 

(c) Public Health x\ct, 1875 (38 & 39 Vict c 55). fe 211 (1) 

(d) See pp 4 et seq , ante 

(e) See pp 21, 22, ante There are also certain partial exeuiphons 
which apply to the general district rate and not to the poor rate ; for 
these, sec pp 85, 86. post 

if) Public Health Act, 1875 (38 & 39 Vict c 55). s 211 (]) (c) The 
Local Government ^oard by profifeional oider may diioet that the exemp- 
tion shall not apply to the general distric t late 

{g) See Ferrand v Binqkij Urbati Comtcil, [1903] 2 K. B. 445; title 
Highways. Streets, and Bridges, Vol XVI , pp. 90, 91. 

(h) The word ‘‘ owner ” m the Public Health Act, 1875 (38 & 39 Vict 
c. 55), means {ihd , s 4) the person who receives tho rack-rent or would 
receive the same if the promises were let at a rack-rent, and includes agents 
and tiustees; so(' title Public Health and Local Administkation, 
Vol. XXI rr , p 427. iiof.e (oi Agents or trustees may therelore be rated 
under the provisions rctern*d to in the text, supra 

(i) Public Health Act, 1875 (38 & 39 Vict. c 55), s. 211 (1) (a) ; Jf. v 
Bordatf (1882), 8 Q B. D. 486, C. A. 

(]) ^^ee p 87, po^t 

ik) - 
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shall bear the general district rate is binding as between the 
parties («). 

Srn-f'j'Tr y — Putiu of .I'W'i'HCTifc 
(] ) In ffmnnJ 


Sect. 6. 
General 
District 
Bate. 


174 . The general dihlrict rate is assessed on the full net annual Meamng(»f 
value ascertained by the valuation list for the time being iji*forL*e,»“^J'^^’?^*' 
or, if there is no such list(ob by the last poor rate(p). Tlio “ full vake!” 
net annual value ” has the same meaning as rateable value ” in 
the statutes applying to the poor rate {(i). 

If the assessment appearing in the valuation list in •force at the 
time of the making of the geiieial district rate is subsequently 
reduced as tlie rosult of an ol»]ection or of an appeal against the 
poor rate, the reduction applies to the general district rate also(/j. 

By reason of the existence of certain partial exemj)tions (,s), tlie 
provisions of the Agricultural Bates Act, 1896 (t\ do not apply 
to a general district rate (a). 


(u ) Partial tUmpfions. 

175 . In respect to pioperty of certain special classes, the general (’la'^se^of 
district rate is made, not upon the mIioIo, but upon one-four tli part 
only of the net annual value (6). Such classes of propcily ai(i — ore-fourthi 
(^1) tithes and tithe commutation rentcharge (t) , (ii) land used as net annual 
arable, meadow, or pasture ground only(d); (8) land used as wood- 
lands (e ) ; (4) land used as market gardens or nursery grounds {J ) ; 


(») As to covenants to pay lates, see iitle Landlord and Ten 4NT, 
Vol XVIIl , pp 480 ti seq 

(o) .As in parishes to which tlie Union Assessment Committee Acfs 
(see note (r?), p 45, ante) do not extend ; see ]>p. 45, 46, ante 

ip) Public Health Act, 1875 (38 & 39 Vict c 55), s 211 (1) As to 
valuation lists and the values shown m them, sec pp 47 et f,eq , ante 

iq) Pubhc Health Act, 1875,(38 A; 39 Vict c 55), s 4 For the moaning 
of “ rateable value ’* foi poor rate puiposes, see pp 25 et seq , ante 

(r) Shepeld Waterworks Co v Sheffield Coiporatwn (1885), 50 J. P 6; 
and compare Keeton v Sheffield Coal Co , [1901] 2 K B 26 Powers to 
amend the general district rate are contained in the Public Health Act, 
1875 (38 & 39 Vict. c 55), s 221 The making of a new or supplemental 
valuation list does not appear to affect a general distnct rate made before 
the appro vh,l of thart list 

(s) See the text, mjra 

it) 69 & 60 Vict c 16. 

(a) Ibid , B. 1 (2) (a) , see p 23, <mt€ 

{h) Pubhc Health Act, 1875 (38 & 39 Vict c 55), s 211 (1) (b) ^ 

(<j) As to rates assessed on lithe, see title Ecclesl^.sttcal L vw, Vol XL, 
pp 749, 750 , pp. 3, 4, 17, 45, ante, 

(d) When any nght of sporting over such land is severed from the occu- 
pation and 18 let, and is theroiore separately rateable under the Bating 
Act, 1874 (37 & 38 Vict c 54), s 6 (see pp 44, 45, ante, and see note (c), 
p. 4, ante), the present exemption does not apply to that light (Alton 
Urban Council v. Spicer, [1904] 1 K B 678) 

(e) As to what are woodlands for rating purposes, see the Bating Act, 

1874 (37 & 38 Vict. c 64), ss 3 (1), 12 ; pp. 4, note (d), 44, ante The 
decision m Alton Urban Council v. Spicei, supra, apphjjs to a right of 
fi^ortmg over woodlands. , . ' 

(/) These words apply to land with greenhonses or glasshouses upon it, 
gsed by a market gardener for the purpose of growing fruit or vegetables 
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(5) land covered with water (^f); (6) land used only as a canal or 
towing-path for the same(/?); (7) land used only as a railway (?) 
constructed under the powers of any Act of Parliament for public 
conveyance [k ) ; (8) land used as orchards (/) ; and (9) land used as 
allotments (m) 

for saie in the course of his business (Purser v. Woiihing Local Boa\d of 
* Health (1887). 18 Q. B D 818, C A.) ; compare Bmith v, Pictaowrl, [1899] 
A. C. 448, decided under the Agricultural Rates Act, 1896 (r>9 & 60 Vict 
c. 16); and seep 23, ante 

(q) These words apply to the reservoir of a wafer company (Soidhwatk 
and Vauxhall Water Co v Hampton Urban Council, 1 1899] 1 Q. B 273, C A ; 
affirmed flOOOj ACS); but they do not appear to apply to tlie pipes and 
mams of a water company (i? v Jivrminqham W atei works Co (1861 ), 1 B & S. 
84, decided upon similar words in a local Act) Tliey apply to the filter 
beds of a water company, although these are, in the course ot bu'sniess, 
IcJt dry from time to time, and to a canal used for convoying water to those 
filtei bods, but not to adjommgland ; thus, where a Jieroditamont consists 
only in part of land covered with water the exemption applies to that 
part only (East London Waterworks Co v. Leyton Hewer Authonlif (1871), 
L R. 6 Q B. 669, decided under the Sewage Utilization Act, 1867 (30 & 31 
Vict. c. 113), but held m Smith's Bock Co , Ltd. v Tynemouth Corporation 
[1908] 1KB 948, 955, 956, C A , to govern the interpretation of the w’ords 
m the Puhhe Health Act, 1875 (38 39 Viet c 55) These woids also 

apply to land fiontiug a iivei and excavated so that the waters of the iivcr 
flow ovei the land, while floating pontoons for the repairing of ships 
are held in position over it (Smith's Dock Co , Ltd. v, Tynemouth Cor- 
poration, [1908J 1KB, 315, 948, 0. A ). The same expression appo-aring 
in the Local Government Act, 1858 (21 & 22 Vict c 98), s 55, has been 
held to apply to the basin or icservorr of a wet dock, but not to the ware- 
houses, cranes and other appurtenances (Newport Dock Co v Newport Local 
Board of Health (1862), 2 B A, S. 708. 

(h) As to canals and towing-paths, see titles Railways and Canals, 
Vol. XXIII , pp 779 etscq , W\tees and Watercourses 

(i) As to railways goneially, see title Railways and Canals, Vol. 

XXIII, pp 619 56^. 

(k) Puhhe Health Act, 1875 (38 & 39 Vict. c 55), s 211 (1) (b). The 
word “ only ” is to be lead in heie (Swansea Improvements and Tramway 
Co V. Swansea Uihan Samtaiy Authority, tl892] 1 Q. B 357 ; Wakefield 
and Bistnct Light Hallways v. Wakefield Coipointion, [1907] 2 K. B, 256, 
C. A. , affirmed [1908] A. 293) The actual construction of the railway, as 
well as its user for public conveyance, must have been authorised by Act 
of Parhament (North Eastern Bail Co v. Leadgaie Local Board (1870), 
L R. 5 Q B. 167, decided under the Local Goveinmont Act, 1858 (21 & 22 
Viot. c 98), 8, 66). The words in the Pubho Health Act, 1875 (38 A 39 
Vict c 55), 8 211 (1) (b), apply to a light railway ccmstnicttM upon the 
puhhe fttieetfl under an order made in pursuance of the Light Railways 
Act, 1896 (59 ^ 60 Vict, c, 48) (Wakefield and District Light Railways 
V. Wakefield Corporation, supra), to a railway constructed toi public con- 
veyance under the powers of a special Act, although described m the Act 
as a tram road {Blackpool and Fleetivood Tramroad Co. v. Thornton Urban 
Council, I ] 907] 1 K. B 568, (1 A. ; affirmed [ 1909] A. C’ 264), and to a tram- 
way constructed under the Tramways Act, 1870 (33 & 34 Vict o 78) 
[Mefropolilan Electric Tramways, Ltd v. Tottenham Urban Council, [1912] 
2 R B 216, C. A., overruling Swansea Improvements and Tramway Co. v. 
Swansea Urban Sanitary Authonfy, supra) ; see, generally, title Tramways 
and Liout Railways In ordei to be within the exemption it is 
sufficient that the railway should be open to the public for the conveyance 
nt goods on payment of tolls ; it need not be open for passenger traffic 
[Newport Dock Co. v, Newport Local Board of Health, supra). It is 
€iot clear wluon of the appurtenances of a railway, eg,, platformfl, 

(1), (i») For notes (1) and (m) see next page. 
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176. Where it appears to an urban authority that any premises 6. 
were sufiSciently drained before the construction of a new sewer General 
laid down by it, it may make such a reduction in the rate charged District 
in lespect of those premises, and for such time, as it deems just (u), 


(ui ) Reductim uyhere Ownm are Rated. «penB^r^^ 

177. In cases where the owner is rated instead of the occupier (o) sewerage 
he is assessed upon a sum not less than two-thirds and not 
than four-fifths of the net annual value appearing in the valuation 
Iist(jt>), or the poor rate where there is no such list (a); the 
precise sum is, between those limits, at the discretion of the uiban 
authority. ’ 


Where the owner is assessed in respect of tenements whether AsaesBment ot 
occupied or unoccupied, the urban authority must assess him upcn 
one-half only of the net annual value (fe). , mioccupied. 


Sub-Sect 4 . — Mdkmif oj the Rate. 


178 Before proceeding to make the rate, the urban authority Estimate of 
must cause an estimate to be prepared showing the sums uuiaired 
for each of the purposes for which the rate is to be made, the rate- 
able value (c) of the property assessable, and the necessary amount 


station buildings, sidings etc. are included withm the exemption ; 
see South Wales Rail Go, v Swansea Local Board of Health (1854), 4 E. &; B. 
189 ; Midland Bad. Co. v. Birmingham Corporation ^866), 30 J, P. 197 ; 
North Eastern Hail Co. v. Scat borough Local Board (1869), 33 J. P, 244 ; 
London and North Western Rail Co. v Llandudno Improvement Corn- 
mmioners, [1897] 1 Q B 287 ; Lancashire and Yorhshire Bail Co. v. 
Lwetpool Corporation (1912), 107 L T 264. None of these cases were 
decided under the Public Health Act, 1875 (38 & 39 Vict c. 65) ; but upon 
piovisiOTis closely analogous. In Lancashire and Toilshire Rati Co v. 
Liverpool Coiporation, supra (which dealt with goods stations), it was held 
that the decision m London and North Western Rad Co. v Llandud/no 
Improviment Commissioners, supra, earned the exemption beyond the true 

C ciple laid down in the easier cases ; and tliat the exemption must be 
ted to land used as a lailway, as ^listinguished from land used for 
works and conveniences, or lor the purposes of a railway company, which 
include the business of a carrier. As to goods-yards and wharves in 
special circumstances, compare Wdltams v London and North Western 
Railway, [1900] 1 Q B. 760, 0. A ; JK v. Taf Vale Rail Co (1857), 22 
J. P. 21. As to thq rateable value of railways for the purposes of pool rate, 
see pp. 30 et seq., ante. 

(1) Pubhc Health (Ratmg of Orchards) Act, 1890 (53 & 54 Vict c 17) 
(w) Allotments Rating Exemption Act, 1891 (64 & 65*Vict c. 33). The 
term “allotment” means any parcel of land of not more than two 
acres in extent and let as an allotment and cultivated as a gardeu or a 
farm, oi partly as a garden and partly as a farm ; and see title Allotments, 
Vol. I , p 357. 

(«) Pubhc Health Act, 1876 (38 & 39 Vict c 66), s. 224. 

(o) See p. 84, ante. 

ip) See pp 47 et sea , ante. 

(a) Pubhc Health Act, 1876 (38 & 39 Vict, c. 56), 8. 211 (1) (a), proviso. 
Where the owner is also the occupier, ibid , s. 211 (1) (a), does not apply, 
and the owner is rated on the full net annual value (B. v. Propert, [1911] 1 
K. B. 83) ; and see p. 84, anU 

‘ ( 6 ) Public Health Act, 1876 (38 & 39 Vict. o. 66 ), s. 214 (1) (a), proviso 5 
R. V, Barclay (1882), 8 Q. B. D. 486, C A 
(6) As to rateable value, see pp. 25 et seg , ante. 
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of the rate in the After approval by the urban authority, the 
estimate is entered m the rate-book, and is open to public inspection. 
It is not part of the rate, and does not affect its validity (^li) ; but, if 
the rate is challenged upon appeal^as having been made for an 
improper purpose, tlio estimate may be looked at in order to make 
out a pimd facie case against the rate(r). The estimate may bo 
insjioc'ted in the same way as the rate {f ). 

• J'urther, the luban authority must give public notice of its 
intention to make the rate and of the time when it intends to do so, 
and of the place where a stateiiieni of the rate may be inspected (//). 
This notice must be given in the week piecedmg the making of the 
lato and at least seven days previously thereto, but the notice need 
not i)e proved in any proceedings for recovery of the rate (//} 

Foi the purpose of assessing general district rates, any person 
appointed by the in ban authoiit} may inspect and take copies or 
extiacts from any valuation list or poor rate within the district (fc)- 

179. The rate is made in writing under the common seal of the 
urban authoutyCO, and it may commence at such times as the 
urban authority thinks fit (1). No allowance by justices is necessary. 

The form ot the late is appointed by the urban authority from 
time to time {/, ). If the authority does not know the name of tlio 
person who is lialde to bo rated, he may be described as ‘^uwnei ’* 
or “occupiei " of the premises assessed (/) 

The rate must be published in the same manner as a poor rate(//i), 
but, unlike tlie poor rate, does not ajipear to be leudered invalid by 
want of publication (u)* Any person interested in, or assessed to the 
rate, may inspect it, and take copies or extracts free of charge (o). 

The production of the rate-book is pnmd Jacic evidence of the 
making and validity of the rate (p), 

180. The urban authority may amend the rate when necessary, 
^itlicr by inserting the name of any person who is entitled to have 


(d) Tubhe Hoaltli Act, 1875 (38 & 30 Vict c 55), r 218. 

(e) Smilh V i^o^dhampton Corpoiatwiiy [1902] 2 K 11 244 ; and see 
p 83, (inie. 

if) Public Ilealtli Act, 1875(38 A 39 Vict c 65), s 219; and see the 
text, supra 

(ff) Public Health Act, 187.’) (38 & 30 Yict. c 55), s 210 Tlu? dates of 
the pubhcation and ol the making of the late arc excluded in computmg 
the seven days (i?. v Shropshne^J ustices (1838), 8 Ad &E1 173 ; Young 
V (1840), 6 M. \ W. 49 ; Bobiuson v. hJoftnofoa (1861), ,30 h, J. 

(p. &A) 189) 

(A) Public Health Act, 1875 (38 & 39 Vict. c. 55), s 212. 

(t) Ibid , s 210 
(A) ]huJ , 3 222 
{1) Ibid , B, 220 

(m) Ibid , s 222 , compare R. v Wolfersian, [1893] 2 Q. B. 451. The 
manner ol pubhshing a poor rate is described at p. 56, ante 
(ti) Compare Le Feuvre v* Mdler (1857), 8 E. & B 321. 

( 0 ) Pubho Health Act, 1875 (38 & 39 Vict o 65), s 219. The penalty 
for refusing to permit luspeetion, or to allow copies or extracts to be 
taken, is a fine not exceeding €5 {ibid ) As to the recovery of penalties, see 
title PoBuc Heaitu and Local Administration, Vol. XXIII., pp. 367 . 
et*8tq. • 

(p) Public Health Act, 1876 (38 & 39 Vict. o. 65), 8. 223. 
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his name inserted and who makes a claim, or by inserting the name 6. 

of any person who ought to have been asaossed, or by omitting the General 
name of any person who ought not to have been a-ssessed, or l)y Distnct 

laising or reducing the assessment of any person who has been 
undei -rated or over-rated (a). The power of raising or reducing , 
the assessment may, it would appear, be exercised in the following 
cases : — where the rate does not correctly follow the pooy rate 
valuation, or where the poor rate valuation has been altered orf 
objection or appeal since the rate \vas made, and so as to affect 
the rate (b) ; or where effect has not been given in the rate as 
originally made to the three-fourths exemption allowed l)y the 
statute (c). 

Sttb-SE(T 5 — Utmedies of /^alepayen 

181 As the general dislrict rate follows the poor* rate valuation Obiection 
of the premises and is assessed upon the same premises as the poor 
rate (d), a person, assessed to a general district rate, w'hoso grievance 
is cither that the valuation of his premises is loo high, or that he 
ought not to have been assessed at all, must make an objection 
against the valuation list foi poor lato, and, if he does not get 
suiBcient relief by that means, he must appeal against the poor rate 
itself (e). 

Any ground of appeal against the general district rate which does AppcU 
not also affect the poor rate valuation may be raised upon ai)peal 
against the general district rate, as, for instance, that the three- 
fourths exemption (f) has not been allowed (/), or that the rate is 
bad because made letrospectively foi more than six months (^/). 

182. A person w’ho deems liiinself so aggrieved may fippeal (lonif-, to 
against the rate to the next court of quai ter sessions liolden not which app^ .a 
less than twenty-one days after the demand of the rate (//) 

(a) Public Health Act. 1875 (38 & 39 Vict c 55), s 221 

[h) Ibid, s 211 (1), makes.it necessary lor the general distiiet rate to 
follow the poor rate valuation (see pp 4t) ei seq , ante), except m eases 
of partial exemption Shcljleld Waterworks Go v Sheffield Gorpo^altov 
(1885), 60 J P 6, decides that the general distnct rate must be altcTcd 
when the pool rate valuation is altered on objection (see the text, infra), 
and this appears also to ho the effect of an alteration of the poor rate 
on appeal , compare Keeton v Sheffield Goal Go , [1901] 2 K TJ 26 ; and 
see p 64, 'uate As to rights ol appeal against tbe amendment, see 
p 90, post ; and as to the collection of an amended rate, see p. 92, post 

(c) Granted by the Public Health Act, 1876 (38 &» 39 Viol, c 55), 

B 211 (1) (b) ; see pp. 86, 86, ante. 

(d) Pubho Health Act, 1875(38 & 39 Viet, c 55), s 211 (1) ; and seo 
p 84, ante As to rateable oeoiipatiou lor the puiposes of the pooi late, 
see pp. 4 et seq , ante 

{e) If the person aggneved thus obtains a reduction or omission of his 
assessment, he wdl get the same rehet in respect of the general district rate 
affected (Sheffield Waterworks Co v Sheffield Corporation, supra , Keeton v. 

Sheffield Coal Go , supra, see p 85, ante) , and %ee note (b), supra. 

if) See, eg.. Smith's Dock Co, Ltd v Tynemouth Corporation, [1908] 

1 K. B. 315, 948, C. A. ; and see pp. 85. 86, ante, 

(q) See, e g.. Smith v. Southampton CorporaUon, [1902] 2 K. B 244 ; 
and see p. 83, ante. Such a ground of objection can apjiarcntly be taken 
dhly on appeal ; compare 22 v Sireetfield 27 J P 391. * 

W Public Health Act, 1876 (38 & 39 Vict. c. 66), s. 269 (l)j and se^ 
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Baths and Batiko. 


Sect. 6. 
General 
District 
Rate. 

Notice of 
appeai. 


Form and 
service of 
notice. 


Recog- 

nisances. 


Powers of the 
rouit 


Resifiting the 
making of an 
order foi 
payment, 


Demand, 


He must give notice of appeal to the urban authoriiy within 
fourteen days after the demand of the rate (t). The urban authority 
is entitled to fourteen clear days’ notice (k ) ; consequently, in order 
to give notice in time to the proper court of quarter sessions, the 
appellant will often find that he must give his notice much less 
than fourteen days after the demand. If the rate is made in 
respect of property situate in a quarter sessions borough, the appeal 
•goes to the recorder ; if not, to the quaitor sessions for the county, 
division, or nding (Z). 

The notice must state the ground of appeal (t), and should specify 
the premises concerned m exactly the same way as they are 
numbered and described in the general district rate. The notice 
may be given by serving the clerk to the urban authority; and 
it may bo served by post, in which case it is deemed to have been 
served at tlie^time when it would be delivered in the ordinary 
course of post(m). Proof of the letter being properly addressed, 
prepaid (ii ), and put into the post is sufficient proof of service (m). 

Immediately after giving notice, the appellant must enter into 
recognisances with two sureties before a justice of the peace, unless 
the justice allows some other security (o). 

183. The court may amend or qaash the rate and award costs 
in the same way as upon an appeal against the poor rate, and the 
costs awarded may be recovered in the same way (p). 

184. Tn addition to any right of appeal, there are a limited 
number of defences on which the ratepayers can rely when resisting 
the making of an order for payment when proceedings are taken 
for recovery of the rate (q). 


Sub-Sect. 6 —^Colledtcm and neiovery. 

185. The urban authority appoints the persons who are to collect 
the general district rate, and may direct it to be collected with any 

title Public Health and Local Admin isteatjon, Vol XXIIJ,, dd 36fl 
370. ’ 

{i) Public Healih Act, 1875 (38 & 30 VicL c. 55), s. 269 (2)* 22. v, 
Barnet Sanitary A itihonty {IHl 6), i Q J3 D 558. 

(k) Quarter SesaiouR Xct, 1849 (12 & 13 Vict. c 46), s. 1. That iR, the 
day of giving the notice and the firnt day of quarter sessions are both 
excluded in computing the fourteen days (Liffin v. BitGher (1841), 1 Dowl 
(N. s ) 767). 

(0 Public Health Act, 1875 (38 & 39 Vict. c. 56), s 269 (1). As to 
county and borough quaiter sessions, see title Magistkates, Vol. XIX., 
pp 618 et seq. 

(m) Pubhc Health Act, 1875 (38 & 39 Vict c. 5.5), s. 267 ; and see 
title Public Health and Local Ai>ministration, Vol XXIII., p, 37i. 

(n) TVaUhamstow Ufban District Council v. Henwood, [1897] i Ch. 41 

(o) Pubhc Health Act, 1876 (38 & 30 Vict. c, 55), s. 269 (3). 

ip) Ihid.f B. 269 (6). As to the powers ot quarter sessions on an 
appeal against a poor rat«^ see pp 61, 65, ante. The proviso to the Pubhc 
Health Act, 1876 (38 & 39 Vict c. 55), s. 209 (6), gives the court 
power to order the levy of moneys charged by the rate, even though the 
rate itselt be quashed. On an appeal agamst a general district rate, the 
court has. of (yurse, no power to alter the valuation of the premises 
•aswssed, because this valuation^nocessarily follows the poor rate valuatiofi, 

iq) bee p 92, post. 
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othet rate or tax ( / j. A demand for the actual etun due, so far as ® 

ascertainable when the demand is made, must be made in writing (s). General 

It may be served by delivery to, or at the residence of, the person District 

assessed, or may be sent by post by a prepaid letter, in which case 
proof of the^ posting and prepayment (/) of a properly addressed 
letter is sufficient proof of service (ia). If the person assessed is ' 

described in the rate merely as the ‘‘ owner ” or occupier ” of the 
premises, he may be so described in the demand note, wlindf may , 
be served by delivmv to some person on the premises, or, if there is 
no such person, by being affixed thereon (v). 

No time is limited foi’ the deina.nd. 

186. If any person assessed fails to ])ay the lato when due and Summons, 
for the space of fourteen <lays after it has been demanded of him as 

above mentioned (a), any juscice. may summon the defaulter to 
appear before a court of summary jurisdiction {b) and show cause why 
the rate should not be paid(c). A similar summons may issue at 
any time after the demand on a person who quits or is about to quit 
any premises without payment of the rate due from him in r(^&pect 
theieof and who refuses to pay (c). The summons in either case 
must be issued within six months of the demand, but if the amount 
due has been reduced in consequence of an appeal against the poor 
rate, and a reduced demand is made for that reason (or, it is sub- 
mitted, for any other legitimate reason), the six months run from 
the date of the reduced demand (d). The summons may be for 
arrears of poor rate as well as of general district rate(c), and the 
complaint and summons may be in respect of several sums (J ). 

187. If, upon proof of service, the defaulter fails to ap])ear, or if Order foi 
no sufficient cause for non-payment is shown, the court may make P‘^y*wexit. 
an order for payment of the an ears (y). 

(r) Public Health Act, 1876 (38 & 39 Vict. c. 65), s 222 

(«) Ibid , B. 266 ; Keeton v- liihefieU Coal Oo , [1901J 2 K B 26 ; compare 
Mansel v. lichen Overseers, [1906] 1 K. li. 221 ; see p 66, ante , aud 
see p 92, mat, ' 

(t) Walthamstow Vrhcm District Oouncil v. Henwood, [1897] 1 Ch. 41, 

(«) Public Health Act, 1876 (38 & 39 Vict c. 66), b. 267. 

(t?) Ibtd , SB 220, 267. 

(а) See p. 90. ante. 

(б) Ab to proceduie before courts of summary jurisdicfion, see title 
Magistrat.es, Vol .XIX., pp 589 et seq. 

(c) Pubhc Health Act, 1876 (38 & 39 Viot. c. 66), b. 256 ; aud Bee title 

Distress, VoL XI., p 216. • 

(d) Summary Jurisdiction Act, 1848 (11 & 12 Vict c 4S), s. 11 ; Kreion 
V. Sheffield Coal Go,, supra 

(e) R. V Olover, Ex parte Hornsey Distnct Conned (1000), 36 L, J 260. 

if) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 63j, a, 8, 

See also the Poor Rates Recovery Act, 1862 (25 & 26 Vict. o 82) 

ig) Pubhc Health Act, 1876 (38 & 39 Vict c 55), s 266 ; and see title 
Distress, Vol, XI., p. 216. The publication of notice ol intention to 
make the rate need not be proved (Public Heaiyi Act, 1875 (38 At 39 Vict. 

0 . 66), 8. 210 ; Beo p 88, ante) ; and neither the making of an estimate 
under the Pubhc Health Act, 1876 (38 & 39 Vict c. 55), s 218 (see p. 

87, ante), nor the publication of the rate under the Public Health Act, 

1875 (38 & 39 Vict. o. 55), s. 222 (see p 88, ante), are essential to the 
making of an ordei for payment , see Le leavrt v. iftller(l857), 8 E. & B.i 
321, » 
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Hates and Ratinw- 


Sjsot* 6. 

General 

District 

Bate. 

Meaning of 
** snlfficient 
cause for non- 
payment." 


Other matters 
within the 
jurMhction of 
the court, 


188 . It is not possible to give any exhaustive definition of a 
“ sufficient cause for non-jiayment/’ for, though the person sum- 
moned may probably take any objection that would be open to him 
upon pioceedings foi distress for poor rate, so far as those objec- 
tions a 2 )ply at all to the general district rate, it may be that the 
words quoted allow him to raise other objections also in answer 
to a summons loi arrears of general distiict rate (A). At the same 
.time ft docs not a})pear that every ground that would be open to 
him in an ap})eal against a general district late is ojien to him in 
pioceedings foi recovery of that rate. Thus, he cannot in such 
proceedings take the gioiind that the rate is retrosjiectivo beyond 
SIX inonibsii), or is made foj improper objects (;), or that there is 
a concurient rate, previously made, in existence relating to the same 
property (/i), or that (if the promises in lespect of which the rate is 
made aie within tlie distiict of the rating authority) an exemption 
creattid by a lifoal Act attaches to those premises (1), or that he is 
not in occupation of all the property rated if the description in the 
rate is satistied by property which he does occupy (m). On the other 
hand, where the exemption is created by a public Act of which the 
whole world has notice, that exemption is a sufficient cause for 
non-payment, and may be taken as a giound of objection in these 
pioeeedingB(//). 

189. Other matters within the jurisdiction of the court hearing 
such a summons are ‘—the question whether the piemises m respect 
of wliicli the late is demanded are included within the area ot the 


(h) It was foimorly thought that the junsdiction of the jufttices was the 
same m proceedings foi recovery of general district rate as in those for 
recovery of poor rate (l^ v Uannam (1886), 34 W. R 365, C A.), As to 
the extent ot their juiisdiction m proceedings of the latter kind, see title 
Dimeess, VoI XI , pp '2H)etseq But moie recently it has been held that 
the words quoted in the text, hupra (which do not occur in the poor late 
statutes), have the effect of making the jurisdiction somewhat wider in 
the case of general district rate (Dixon v, Blaxij>ool and Fleetwood Tram- 
wod ('o , [1909] 1KB 860, following Sheffield Waterworks Co v Shefield 
Cot poifiiwu (1885), 60 J P. 6 ; Blackpool ifhd Fleetwood Tramroad Co v. 
Bispham with Xorheck Urban Council, [1910] 1 K. B 592) It should be 
noted that, publication not bemg essential (8(*e p 88, onde), and allow- 
ance by justices not being leqmred at all in the case ol a general district 
late (see p 88, ante), neitbei ol these matters can be laised in proceedings 
for recovery ol such a rate 

(t) R V Stieetfield (1863), 27 J P 391 ; see p 83, ante, 

(j) Tmton Local Board of IleaWi v Davis (1860), 2 & E. 678, decided 

under the Pubbe Health Act, bB48 (11 & 12 Vict c 63), s 103, which con- 
tained the same ’words as those quoted in the text supra 

(k) Sandyaie Local Boards Pledge (1885), 14 Q B 1). 730 

(0 R V Rannam (1886), 34 W. B. 355, 0 A. 

(m) Margate Corporation v Peitman (1912), 76 J P. 146 

(«) This piinciple was laid down in i? v. Hanwam,8ttpra, by Bowen, L.J., 
at ]) 356, and li.is now been apphed to a case where the rate was a rate 
auilKuised by a lor al Act, in the nature of a general distnct late, and 
tljc exemption was created by the same local Act, in which Act the 
words “ sulBcient cause for non-payment ” appeared (Dixon v. Blackpool 
and i kef wood Tramroad Co,, supra, at p. 872) It appears to fofiow 
from this decision that a partia, exemption under the Pubhe Health 
Act, 1875 (38 & 39 Vict o 55), s 21 1 (1) (b), is a matter which can be raised 
jn answer to a ^immons for recovozy of the general ^strict rate itself j 
tee also B. v ShuUlewoHh, Ex farte Tickle (1908), 72 J. P. 329. 
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rating authority (o) ; the fact that, although the valuation list, which 
the general district rate is bound to follow, has been altered uiion 
objection, the general district rate has not been amended 
accordingly (j)); where the owner is rated instead of the occupier, 
the question upon what proportion of the ratea.ble value he ought 
to be assessed (q ) ; and the fact that the urban autliority lias m 
its hands moneys overpaid in respect of previous rates by the 
persons summoned (r). » 

190. A person who deems himself aggrieved by an order for 
payment made against him may appeal to the next court of quarter 
sessions, the conditions of and the prociidiirti on such ajipeal being 
regulated by the Summary rlurisdiction Actsu). 

Further, a special case may be stated by the court of sum 
mary jurisdiction which makes, or refuses to make, an order for 
payment it), 

191 In default of compliance with an order for payment, the 
court of summary jurisdiction which made the order may by warrant 
cause the late in arrear, together with the costs of the levy, to bo 
levied by distress (u). The warrant may contain several 8iims(Z;). 
Upon default ol distress, and upon formal pioof of means given 
U])on a summons issued for tlie purpose as in the case of a civil 
debt, and upon proof that tlie defaulter has letused oi ueglect(‘d to 
pay, the court may commit the defaulter , but, unless all these 
matters are proved, the court has no such power (c). 


(o) Baglan Bay Tin Plate Co , Ltd v Joftn (1895), 72 L T 805 
Ip) Sheffield Waterworks Co v Sheffield Cotporatwn (1S85), 50 J P 6 
(where the amendmont had been made upon objection), and pp 85, 
88, 89, ante 

{q) R V Barclay (1881), 8 Q B, D 306, per Cave, J , at p 312 
(r) Blackpool and Fleetwood Traviioad Co v. Bispham with Norheck 
Urban Council, [1910] 1 K B 592 

(«) See title Magistrates, Yol XIX , pp 589, note (a), 642 el seq 
The Public Health Act, 1875 (38 Sc 39 Vict c 65), r 209, creates the right 
of appeal, but it is aincndlMl for the piesent purpose by the Summary 
Jurisdiction Act, 1884 (47 & 48 Vicl c 43), s 4, Schedule ; and ihid , r 6, 
apphes to the appeal now under consideration the conditions and regula- 
tions contained m the Summary Jurisdiction Act, 1879 (42 & 43 Vict c. 49), 
ss 31 — 33 , and see title Magistrates, Vol. XIX , pp 643 ei beq 

{t) And on a decision of a Divisional Court such a case is subject to appeal 
[Southwark and Vaujrhall Water Co. v Hampton Urban Council, [1890J 
IQ B 273, C A'; affirmed [ 1 900 J A C 3). As to special lases stated by 
courts of summary jurisdiction, see titleJMAGiSTRATES, Vol XIX , pp 650 
ei tteq. , sec also note (c), injia 

(a) Public Health Act, 1875 (38 & 39 Y^ict. c 55), s 256 ; and sec title 
Distress, Vol XI , pp. 216 217. 

(h) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c 53), 
8. 8; see also the Poor Bates Bccovory Act, 1862 (25 & 26 Vict c. 82) 

(c) Summary Jurisdiction Acts, 1848 (11 & 12 Vict. c 43), s 22 ; 1879 
(42 & 43 Vict. c 49), ss. 6, 35 ; and see title Magistrates, Vol XIX., pp, 
602, 603 In consequence ot the absence ot an absolute pow'pi of commit- 
ment, a pioceedmg under the Public llealtn Act, 1875 (38 & 39 Vict. 
c. 65), 8. 256, IS not a criminal cause or matter, and consequently there is 
an appeal kom a judgment of the Kmg’s Bench Division upon a case 
Hated in such a proceeding (Judicature Act, 1873 (36 &: 37 Vict. c 66), 
^ 6. 47 ; Southwark and Vaujrhall Water Co, v. Hamptdn Urban Coujk^iI, 
supra). > 


Sect. 6. 

General 
District ^ 
Rate. 


Appeal to 

quaitf'j 

sessions 


Spe( i.il cape 


Enforcement 
of oiders for 
payment. 
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Rates and Rating. 


Sub-Sbot. 7 — ( hange of Uccupatton : Imhhty to Pay. 

198. Any premises unoccupied ai the time of the making of the 
rate must be included in the rate, but the rate must not be charged 
while the premises ai’e unoccupied {d). 

If any such premises are atterwavds occupied during any part of 
the period for which the rate was made, and before the rate has 
been fully paid, the name of the incoming tenant must be inserted 
in the rate, and when inserted be is liable for a part of the rate 
calculated in the same proportion as the time from the commence- 
ment of his tenancy to the end of the period bears to the remainder 
of the period (r). There is also a provision imposing, mutatis 
muiandts, a projiortionate liability on an owner or occupier who is 
assessed or liable to the rate when it is made, and who ceases 
during the peiiud of the rate to be owner or occupier of the pre- 
mises ; and if a fresh owner or occupier comes in to the premises 
duiing the period he is liable for his proportionate pait of the 
rate {J ). A person who, though not assessed when the rate was 
made, becomes liable under these provisions, is subject to all the 
incidents of the rate as if he had been assessed in the first 
instance (7). 

193. The urban authority may reduce or remit the payment of 
any rate on account oi poverty ih). 

Sect. 7. — Special Expemes Hate. 

194. A special expenses rate is a rate made in a contributory 
place by the overseers of the parish in order to satisfy precepts in 
respect of contributions for “ special expenses addiessed to them 
by tlie council of the rural distiict within which the contributory 
place is situate (0- 

(d) Public Health Act, 1875 (38 & 39 Vicl c. 55), 8 211 (2). But there 
is a power to rate ownere of ceitaiu classes of premises, whether tJie 
pieimses are occupied or not {ihid 211 (1) (a) ; and see p 84, ante). 

(e) Pubhe Health Act, 1875 (38 & 39 Vict c 55), s 211 (2) This pio- 
vision appears to apply to an owner rated instead of an occupier, except in 
cases where the owner is rated whetlier the premises are occupied or not 
As to the calculation of the penod of the rate, and as to the method of 
apportionment, comiiare Cheney v Tallowin, [1904] 2 K. B 763, and the 
other cases cited in note (s), p 68, ante, in relercnce to the somewhat 
similar provisions for apportionment of poor rate. 

(/) PubKo Health Act, 1875 (38 & 39 Vict c, 55), a 2U (3) The owner 
is expressly mentioned in ibid, s. 211 (3). Further, m the case of an 
owner or occupier who comes m4o promises which were occupied at the 
time when the rate was made, theie is no direction that his name should be 
mserted m the rate, as m the case of premises previously unoccupied. 

(7) Ibid., B 211 (2), (3) ; see also thd , s 221 ; and see pp. 88, 89, ante. 
As to the effect of bankiuptcy on the provisions of the Public Health Act, 
1876 (38 & 39 Vict c. 55), s. 211 (3), see Ite Thomas, Px park I stradyfodwg 
Local Board (1887), 57 L. J (q B ) 39 (hee p. 11, ante) ; and of winding- 
up, see Be Wearmouth Crown Glass Co (1882), 19 Ch D. 640 (see p 11, 
ante); see also titles BiNiyiuPTOT AXu Insolvency, Vol II., p. 217; 
Companies, Vol. V., pp 516, 535, 537. 579 

(h) Public Health Act, 1875 (38 & 39 Vict c 65), s 225 

(i) Special expenses ” and “ contnbut ojy place ’* are defined by the Public 
Health Act, 1876 (38 & 39 Vict. c 35), s 229 ; see also titles Local Govebn- 
IIBNT, Vol XIX,, Jp. 335, 336 ; PUBLIC Health and Loc.o. Administua- . 
WONi Vol. XXIIL, pp. 381, 382. ft the contnbutory place is conterminous 
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196 . The rate is levied upon the contributory place, or upon such 
part of it as lies within the parish, as a separate rate (A) in the 
same manner, subject to one exception (/), as a poor late (m). 

There is no special provision in any statute prohibiting a special 
expenses rate from being made for retrospective purposes or 
allowing it to be so made Although it is to be levied in the same 
manner as a poor rate, the principles which apply to a pooj rate in 
this respect {n) have not been applied strictly to a special expenses 
rate. Thus, a special expenses rate can be made in any year to pay 
a debt incurred previously to that year, if tln^ amount of it has only 
been ascertained by a judgment given in that year (o) ; further, such 
a rate can be made several years after the debt has rfccnied duo, if 
payment of the debt was demanded within the year in which it 
accrued due, so that a rate might have been made to meet it 
in that year, and if the delay in taking procee(Jings is properly 
explained (p). 

196 . The rate, being levied in the same manner as a poor rate, is 
levied upon the same porsons iq)» 

It IS also, and for tlie same reason, made uiion the rateable value 
shown in the valuation list (?) for the poor rate exactly as a poor rate 
is made upon that value («), subject to one exeeption, namely, that a 
three-fourths exemption in respect of a special expenses rate applies 
to property of the same classes as those which enjoy a similar 
exemption in respect of a general district rate (t). It follows from 
the existence of this partial exemption that the Agricultural Rates 
Act, 1896 (v \ does not apply to a special expenses rate (r)- 
Apart from the above exception, the special expenses rate is 


witL a panah, or is part of a parish, the precept is addressed to the ovei- 
scers of that parish and the rate is made by them , if the contributory 
place lies paitly in one parish and partly m another, a separate precept is 
addressed to the overseers of each parish, and a rate made in eaenpansh to 
meet the precept (Public Health Act, 1875 (38 & 39 Viet c 55), s. 230). 

(Jc) If, howovei, the amount required to be raised in a contributory place 
is less than £10, or is so small t.hat a rate requiied to raise it would be less 
than Id. in the £, it is raised as if it were general expenses, that is to 
say, generally, by an addition to the poor rate (^6^d , s 230, pioviso) 

(l) As to whick’^Bee the text, nifra 

(m) Public Health Act, 1876 (38 & 39 Vict. c 55), s. 230 

(i?) Bob p. 

(o) E V Leiqh Eural Cornell, fl898] 1 Q. B. 836, C. A 

(p) Croydon Corporation v Cwydon Emal Council, [1908] 2 Ch. 321, 0. A. 

In each of the cases last cited a mandamus was issued to make a rate. 
These decisions somewhat limit the apphi'ation of 8aul v. Wtgton Enrol 
Sanitary Authority 51 J. P 406, but compare Jersey (Lord) v« 

Uxbridge Union JEural Samiary Auihoniy (1891), 65 J. P. 166. 

(q) See pp 4 et seq., ante 

(r) Bee p. 47, ante 

(s) See pp 25 et seq , ante 

(t) Public Health Act, 1875 (38 & 39 Vicfc, o. 66), s 230 (where these 
classes ol property are described in the same terms as in ibid , s. 211 (1) (b) , 
see pp. 86, 86, ante) ; Public Health (Rating of Orcliards) Act, 1890 
(53 & 54 Yict. c. 17) ; Allotments Rating Exemption Act, 1891 (54 & 55 
Vict c. 33). 

(u) 69 & 60 Vict. 0 . 16. , 

(u) Ibfd,, n, I (2) (a) ; see p. 23, anfe. 
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Baibs axd BATma. 


Smt. 7. subject to the same provisions as apply to a poor rate vrilh regard 
Special to the powers of overseers in relation to making, assessing, and levy- 
E^enses mg the rate (w), and with regard to appeals {x), and to all other 
Bate. incidents ; but allowance by justices is not required (y). 

Sect. 8 . — Highway Rate. 

4 Sub-Sect 1 — 7/2 Jhstrids 

t 

Nature of the 197. Tu cerLtiiii circumstances the cost of repair of highways 
rate and jn ail urban district is borne not l)y the district fund and geneial 
exemptions, rate, but by a separate highway iate(/i). The partial 

exemptions in lespect of paiticular classes of pioporty which apply 
to a general district rate do not apply to a highway rate (i/), and a 
highway rate made by an urban authorjity is not subject to the limit 
imposed by the Highway Act, 1835 (c> A highway rate is made 
upon the occupleis of all property lialile to be rated to the poor 
rate(ri); consoiiuently all exemptions applying to the poor rate(r) 
apply t(' the highway rate also; and a further exemption still 
attaches to any pioperiy which was legally exempt from the pay- 
ment of highway rate before the 31st August, 1835 ( /), as where the 
occupier of the property was liable ratione tenvne to repair some 
highway in the parisl^t, and enjoyed in return an exemption from 
highway rates Qf ) 

Rating of 198. Wheie an order (//) for theiatiiigof owners to poor rate 
owners. jg ^ any paiish, the owners instead of the occupiers are 

{w) See pp 46 ct ^eq , ante, 

(t) See pp. 67 et seq , ante 

(y) Public Health Act, 1875 (38 & 39 Viot. c. 55), s. 230. The provisions 
of ibid , fi 269 (see p 89, ante), as to appeals appear thus to be rendeiod 
inapplicable, but the matter is not quite tree from doubt The “ other 
iiKideuts ” lefened to appear to mclude the collection and recovery of the 
rate ; and want of publication would appear to be a good ground of objec- 
tion in proceedings for recovery; compare Bcef>onY herby (1903), 

67 J. P 282 * 

(a) Public Health Act, 1875 (38 & 39 Vict c 65). s 216 (3), and provisoes ; 
and see title Highways, Streets, and Bkidges, Vol. XVI , pp 125, 126. 

(b) Oxenhoye Local Board v. Bradford Corpomtion (1882), 47 J P 21, 

per Field, J , at p 23 As to such partial cxemptioiiB, see pp. 85, 86, 
anle The Agricultuial Rates Act, 1896 (59 & 60 Vm c 16), does, how- 
ever, apply to a highway rate {tbtd , ss, 1 (2), 9) ; but such plassos of 
property as railways, docks etc denvo no benefit fro^^he last-mentioned 
Act. , 

(c) 5 & 6 Will 4, c. 50, s 35 (» e., lOd in the £ at any one time, or 
28. ad. in the £ in any one yeai, unless, with the necessaiy consent, the 
rate is increased) ; see Dyson v. Qieetland Local Board (1884), 13 Q B D. 
946, C. A. 

(d) Highway Act, 1835 (5 & 6 Will. 4, c. 60), s 27 , Rating Act, 1874 

(37 ^ 38 Vict c. 54), 3, 10. As to rateable occupation, seopp. 4 el seq., 

anU. 

(e) See pp. 21 et seq , ante. 

if) Higuway Act, 1836 (5*& 6 Will. 4, c 60), s 33 

(g) See title Highways, Streets, and Bridges, Vol XVL, p. 90. This 
exemption contmues to apply to such property, even after the liability of 
the holder of the propeiiy to lepair any highway m the parish has been 
determined by an«order made under the Highway Act, 1862 (26 & 26 Vict. ^ 
c.*61), B. 36 {Dalton Overseers v. Morth Eastern Eadvoay, [1906].A. C. 346)/ 

[h) XTpder the Poor Rate and Assebsment Collection Act, 1869 (32 & 33 
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assessed to the highway rate in the same way and with the same Sict. 8. 
allowances as they are assessed to the poor rate under that oider (i). Highway ^ 

Bate, 

199. The highway rate is made upon the rateable value appear- — 
ing in the valuation list for tlie time being m force {k). 

200. The highway rate must be made in such manner aud form Making and 
and for such period as the urban authority may appoint (Q. The collection, 
rate does not require its signature; nor need it be allowed by 
justices, nor be laid before the inhabitants m vestry (m); but it must 

be published in the same manner as a poor rate(w). Where the 
name of the owner or occupier is not known to the urban authority, 
he may be described as “ the owner ** or “ the occupier ” (o). 

The highway rate is collected by such persons, either separately 
or together with any other rate, as the urliaii authoiity may 
appoint (/). Proceedings for recovery may be taken in the same 
way as in the case of a general district rate(j)). 

201. The provisions with regard to appeal against a highway Appeal, 
rate are the same as with regard to appeal against a general district 

rate (q), 

Sub vSeot 2 --In Rural Dukicts 

202. In rural districts there is no highway rate properly so As general 
called : tlie highway expenses of rural district councils are as a rule expenses. 

“ general expenses (r), and are raised by means of precepts 


Viet, c 41), 8 4. As to the nature and consequences of such an order, see 
p 20, anU 

(t) Highway Bate Assessmout and Expenditure Act, 1882 (45 & 46 
Viot c 27). 8s 3, 10; Pubhc Health Act, 1875 (38 & 39 Vict c 65), s 216. 
It appears to follow that the system of rating owners to poor rate under the 
Poor Rate Assessment and Collection Act, 1869 (32 A; 33 Vict c 41), s. 3 
(see p 20, ante) does not apply to a highway rate 

{h) Highway Rate AsBessmout and Expenditure Act, 1882 (45 & 46 Vict 
c. 27), R. 4, which also provides that, if the hst m force is amended upon 
objection, the urban authority is to have notice and to alter its cuiient 
rate If the valuation hst is altered as the result of a successful appeal 
against the poor ifte (see pp 59 et seg , ante), no doubt the highway rate 
based on that list must be aniended also Powei to amend the highway 
rate is given to th% urban authonty by the Pubhc Health Act, 1875 (38 & 31) 
Vict. 0 66), s. 221'. As to the valuation list, see pp 47 et seq , ante. 

(l) Public Health Act, 1875 (38 & 39 Vict c. 55), s 222 

(m) Ibid , s 217. 

(«) Ibid , s. 222. As to publication ot poor rates, see p 66, ante. 

(o) Pubhc Health Act, 1875 (38 & 39 Vict c 35), R 220. 

Ip) Ibid , s. 256 ; see pp. 90 et seq., ante As to pioof of pubhcaiion, see 
Bird V. AdcocJc (1878), 47 L J. (m. c.) 123 It is doubtful whether an 
exemption can be set up in answer to proceedings for recoveiy of a highway 
rate (B. v. Oxfordshire Justices (1849), 18 L J (M. c.) 222; compare Discon 
V, Blackpool and Fleetwood Tiamroad Co , [i909] 1 K. B 860 ; and see 
p. 92, ante). 

{q) Pubhc Health Act, 1875 (38 & 39 Vict. c. 65), s. 269 ; and as to 
appeals against a general district rate, see pp. 89. 90, ante. As to the effect 
on a highway rate of an objection agamst the valuation, list and an appeal 
' against the poor rate, see note (k), supra. * 

(r) In certain cases such expenses may be ** special expenses," and are 

3fXIY, . P 
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addressed to the overseers of parishes who pay the contribution 
required out of the ))oor rate {s\ ^ 

Sect. 9. — Pi irate Improvement Rate. 

SuB-SrCT. 1 —lit Uilan fhsinct$. 

, 203.'*Certain expenses incurred by urban authorities, or for 
which they have become liable, are, or may be declared by the 
authority incurring them to be, private improvement expenses (Oi 
and may be levied upon the occupier of the pieinisos in respect of 
which they liave been incurred by means of private improvement 
rates (a). Such rates are calculated so as to discharge the expenses 
incurred together with interest at 5 per cent , in a period to be 
determined by the urban authority, but not exceeding thirty 
years (a). ' 

204. The private improvement rate is made upon the occupier of 
the piemises concerned; but if they are out of occupation for any 
period the rate becomes for that period a charge on the owner (fc). 
In certain circumstances the occupier has a right of deduction 
against his landloid m respect of a part of the rate, and the land- 
lord has a similar right against any superior landlord (c). 

The owner or occupier may at any time duiing the period for 
which the rate is made redeem the rate by paying the balance of 
the expenses referred to ((/). 

205. The provisions as to the preparation of the rate, apjieal, and 
collection and leco very are the same with regaid to private improve- 
ment rates as to general district rates (c), with the exception, that 
in the case of a private improvement rate no publication is 
lequired (/). 

then raised by a “ special expenses rate,” as to nvhieli see pp *^4 et seq , 
emte , and generally on this subject, see the lAical Goveiiiinont Act, 1804 
(66 & 57 Vict c *73), s. 29; titles Htghw^ays, Streets, and Bridges, 
Tol. XVI., pp. 126, 127; Local (fOVERNMKNT, Vol XIX, pp. 336, 

336 

(s) Public Health Act, 1875 (38 & 39 Vict. c. 66), SS..229, 230, and see 
p 63, ante. As to the gcneial dutTe> of overseers with'iregard to the poor 
rate, see p. 46, mte. 

(0 As to the expenses which may thus become pUiVate improvement 
expenses, see titles Local Government, Vol. XIX , pp 281, 282, 336, 

337 ; Public Health and Local Al>MiNiSTRATroN, Vol. XXII! , pp 381, 
382 

(a) Public Health Act, 1876 (38 & 39 Vjct. c. 56), s 213 Where a local 
Act incorporates the Towns Improvement Clauses Act, 1847 (10 & 11 Vict. 
c 34), BS 167, 168, 190 — 197, or the Town Police Clauses Act, 1847 (10 & 11 
Vict c 89), s. 70, private improvement lates may also be made and levied 
under those sections. 

(b) Public Health Act, 1875 (38 & 39 Vict. c. 55), s 213 ; and see title 
Landlord and Tenant, Vo?. XVIII. p. 478. 

(c) Public Health Act, 1875 (38 & 39 Vict. c. 65), s 214; and see title 
Landlord anp Tenant, Vol XVIIL> p 478. 

(d) Public Health Act, 1875 (38 ^ 39 Vict. c. 55), s 216. 

Je) Tht piovisiotis on these matters as to the geneial district rate are 
described on pp 87 et seg , ante. ♦ 

(/) PubUo Health Act, 1876 (38 & 39 Vict. o. 56), s. 222, provisos 
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Sub-iSeot 2.— /« Rural Dtsb u U 

206. A rural authority which haa iueurred or become liable for 
certain expenses which are, or are declared hy the ruial authority to 
be, private improvement expenses (r;) may levy a private imjirove.- 
nient rate in the same manner as an urban authority may do, and 
subject to the same provisions (h). 

■* 

Sect. 10 . — Lighting Rate, 

207. Where the Lighting and Watching Act, 1833 (t), has been 
adopted in a paiish or part of a parish, the expenses of administer- 
ing the Act with legard to lighting are raised by means of a lighting 
rate {j). The late is made liy the overseers (/. ) in compliance with 
an order of the aiitlionty executing the Act, tliat is, the parish 
council (/), or, if there is no parish council, eithej the paiish meet- 
ing (m) or the lighting inspectors (n). 

208. The lighting rate is made upon the same per.'^ons upon 
whom a poor late is mad 0 (o). 

Subject to certain special provisions, it is made ujion the rateable 
value as shown in th(‘ last valuation made and acted upon for Iho 
poor rate( The Agricultural Kates Act, 1890 (q), does not apply 
by n^ason of the undei mentioned special exemption (/ ) that applies 
to the lighting rate 

111 respect, lio\\over, of houses, huildmgs and jjiopeity othei than 

iq) The classcaof expenses which are, or maybe declared to be, private 
impiovement expenses m the case ot a rural authority are not precisely the 
same as m the case of an urban authonty ; see titles Local (xOVErnment, 
Vol XJX., pp 281. 282, 336, 337: PoBnc Health and Local Adminis* 
TKATION, Vol XXII 1 , pp 381, 382 

{h) Pubhe Health Act, 1876 (38 & 39 Vict c. 65), s 232 ; see p. 98, ante. 

(i) 3 & 4 Will 4, c 90 

( j) Ibid , B, 33 As to the method ot adoption and, generally, see titles 
Gas, Vol XV , p]) 307, 308 , Highways, Streets, and Bridges, Vol. 
XVI , pp 119 d seq ; Local Government, V’^ol XIX , pp 243, note (e), 
253, note (v). 257 

(L) Or persons fulfilhng their duties (Lightmg and Watching 1833 
(3 & 4 Will 4, c 90), s 37) 

(l) Ihid , s. 32 ; Local Government Act, 1894 (56 & 57 Vict c 73), s. 7 
(6)— (7) , and see title Locvl Government, Vol XIX , pp. 210 et saq. 

(m) Local Government Act, 1894 (56 & 57 Vict c, 73), s 19 (10), and 
see title Local Government, Vol. XIX., p. 258 

(w) Lighting and Watching Act, 1833,(3 & 4 Will. 4, c. 90), s, 32 As 
to lighting inspectors, see title Highways, Streets, and Bridges, Vol 
XVI , p. 121 

(o) Lighting and Watching Act, 1833 (3 & 4 W^ill. 4, c 90), s 33 As to 
the persons jateable to the poor rate, see pp. 4 et seq,, ante There appears 
to be no reason why the pi o visions of the Poor Bate Assossinont and 
Collection Act, 1869 (32 & 33 Vict c 41), as to the ratmg of owneib to poor 
rate (see pp. 19, 20, ante), should not be applied to the hghtmg rate ; 
compaie B. v. Oxfordshire Judices (1854), 22 L. T. (o, S.) 219. 

(p) Lightmg and Watching Act, 1833 (3 & 4*Will. 4, c. 90), a 33, proviso. 
The effect of this provision lead with the Umon Assessment Committee 
Act, 1862 (25 & 26 Vict. c 103), s. 28 (sec p. 47, ante), appears to be that the 
rateable value for purposes ol the lighting rate must be taken from the 
valuation list in force when the last prece&ig poor rate > was made, 

• Iq) 69 66 60 Vict. c 16, s I (2) (a) ; se*^ p. 23, tmte. 
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Rates and Rating. 


SicT. 10. land, the rate in the £ is to be three times as great as the rate in tliO 
Lightinfif £ in respecti of laud(«); and for this purpose any poor rate asseas- 
Rate. ment which relates to property of both classes must be separated, 
but so that the assessment of the whole shall not be greater than 
in the last poor rate courtyards, yards and gardens, other than 
market gardens or nursery grounds, being included with the 
houses, buildings or other property to which they are attached (a). 
'^Yjaud” for tins purpose includes tithe and tithe rentcharge (a) ; 
a canal with its appurtenances (b) ; a railway line with signal boxes 
etc {c); a brickfield with accessory buildings which cannot be rated 
separately th^rehom (tf) ; and water-mains (e). “Property other 
than land ” includes coal-mines (/) and docks (7). 

209 . The sum to be raised by the lighting rate in any one yeai- 
must not excee(\ the sum agreed upon for this purpose by the 
paiisli ]ne(‘ting(//)* 

The lighting rate is made and allowiid in the same manner as a 
poor rate («), and must be published in the same majmei (j) 

The rate may also be appealed against in the same manner as a 
poor rate(/^), but objections against a poor late valuation list and 
appeals against a pool late, if succeshful, operate to leduce the 
assessment to lighting rate (Z). 


Limit of 
I ate 


Makmg 

Appeal and 
objectioni. 


(s) Lighting and Watching Act, 1833 (3 & d Will 4, c 90), s 33 , Jt v 
South Ensieni Rail To (18S4). 19 L J N C 121, lolloniug J? v Someiset- 
shre Juf^ihv€h (1858), 22 J P 431 

(f) Lightmg and Watching Act, 1833 (3 & 4 Will 4, c 90), b 34 
(tt) Jbid , s 34, proviso But glass-house'^ in a maiket garden would 
appaieiUly be m the class of “houRcs, buddings and piopeily other than 
land ” ; compare i//i v Richmond, [1899] A C 448 (see note (/), p 85, 
ante) ; Purser v Worlhinq Local Board oj llealtk (1887), 18 Q B. D. 818, 
C A. (see note (/), p 85, ante) 

(a) Titho Bating Act, 1851 (14 & 15 Yict c 50), s 1. 
lb) R. v. Neath Ovcrbceis (1871), L B 6 Q B 707 

(c) R V. Midland Rail Co, (1875), L. K lOHJ B 389 

(d) Crayjo'id Overseers v Rutter (B & C), [1897] 1 Q B. 650 ■ the 
piinciple oi the division between the two classes ol property ir discussed 
m the judgment m this case 

(e) 11. V. Sonthwail and Vauxhall Water Co (1856), 6 E & B 1008 

(/) Thurshyy, Brurchffc-wiih-Extu'ibtle (Churchwmdens tie ), [1896J A. C. 
32 The phrase quoted m the text, swpia, however, does not appear to he 
confined to things e^usdem generis with houses and buildings {tbid , 'per 
Lord Hebsciiell, L 0 , at p 3S).« 

(q) Peto V. WesPHam Overseers (1869), 2 E. & E 144. 

{h) Lighting and Watching Act, 1833 (3 & 4 Will 4, c 90), s 33 ; Local 
Government Act, 1894 (66 & 67 Vict c 73), s 7 (3) ; see dso Beechey v. 
Quentery (1842), 10 M. & W. 65 The sum so agreed upon should include 
expenses of collecting the rate, otherwise these cannot be raised m 
addition. 

(t) Lightmg and Watching Act, 1833 (3 & 4 Will 4, c, 90), s. 33 ; see 
pp 53 ct sea, ante. 

(;) R V Whipp (1843), 4^. B. 141 : see p. 56, ante 

(k) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), s. 67 ; R. v. 
Whip'll supra , see pp. 59 et seq., ante. 

(l) Beeauf-e the Lighting and Watching Act, 1833 (3 & 4 Will 4, c. 90), 
33, makes the "poor rate valuation conclusive for the purposes of the , 

lighting rate, subj'ect to the partial exemption conferred by %bid., s. 34 ; * 
see the text, supra. There can thereiore be no appeal specmc^dly against 
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210. The I'ate is collected by the overseers from the rate- 
payer m the same manner as the poor rate(m); and overseers 
succeeding those to whom the order for the levy is addressed may 
raise the sum required and collect arreais of rates (li). Upon a 
siinnuons for a distress an ant against a ratepayei, the overseers 
need not prove that tlu! Lighting and 'Watching Act, 1833 (o), has 
been properly adopted ( p ) , noi can the ratepayer dispute* its due 
adoption ((/). 

!l'he ovcTseoiH must pay the amount leqnned by the older to the 
treasurer appointed under the Act (o) ^\lihln three moiitlis from 
delivery of the oidei (i). In default ol such payment, the amount 
required may ))e levied fioni the overseers l)y distress warrant signed 
by t^^o justices («); hut, upon a summons for such a wariaiit, it is 
open to the overseen s to show that the Act (o) has not been preqiei ly 
ado})ted(/;. 

Sect. 11. — V(i)ii>h Improiemtnil licite. 

211. '\Mieie the Public Improvements Act, IHbOl//), has been 
ado])ted 111 any paiisli, a separate rate may he made loi the parisli 

called the “ Palish Jmpiovement Kate/’ if agreed to by a two- 

thirds majority oi the parish mooling in a iiunl parish, or of a 
meeting of latepavcjs in an uihan parish (r). The rate is levied 
to defiay pait oi the exjieuses of a ])ublic improvenH'iit made undej’ 
the Act (i(), but cannot be levierl unless at least half the cost of the 
proposed improvement has been laised privately, and it is limited 
to (jtL in tlie i! (flf). 

Sect. 12. — Scucrf> Rate. 

Sui.-Si ej 1 - -ArtO'/c 

212. “ Sp\v(‘is lates ” ate not lates levied foi sanitaiy purposes, 
or foj tlie coiisiruction or niamteiiante of ‘‘sou its” 2>opulaily so 


the lighting late on questions ol jinount, except ns 1o the partial exomp- 
lioii , compare the similal* lomaiks res])cc1iug gen<*ral distiict rate at 
p 89, ante As to the icmedies ot latcjiayeis uith legaid to the poor 
rate, see pi) 57 ct seij , tmlc 

[m) Lighting and Watcliing Act, lb33 (3 & 4 Will 4, c 90), s 33, see 
p. 66, fOiic 

(?}) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c 90), s. 35 

( 0 ) 3 4 Will 4, c 90 

(p) R V Reynolds, [1893] 2 Q B. 75 

iq) Clown Overseers v Rohots (1896), *61 J. P 7 This contention can 
tlieiofoic apparently be raised only on appeal against the rate 11 is 
difiiciilt to locoucile the tuo eases last cited with the principle of R v. 
Kingswinjord Oveyt^eeis (1851), 3 E & B 688 , S(*e the text, tnfru 

(r) Lighting and Watching Act, 1833 (3 & 4 Will. 4, o 90), ss 36, 37. 

(6) Ibid , s 38. 

(/) R V Kingswinjord Overseers, supra , see the text, Awpi<7 

(u) 23 &: 24 Vict. c. 30 , and, as to such adoption, see titles Local 
Government, Vol XIX., }) 257 ; Open , Spaces and Recreation 
Grounds. Vol. XXL, pp 592, 593. 

(v) Public Improvements Act, 1860 (23 & 24 Vict c 30), s 4; Local 

Government Act, 1894 (56 & 57 Vict c 73), ss 7 (3), 89, Sched. II. 
Such a rate is rarely, if ever, made ; see, further, title (>ommons and 
Rights op Common/ V ol IV, p. 600. Open Spacb^’ and Reckkatidn 
Grounds, Vol XXI , pp. 592, 593. » 

(a) Public Improvements Act, 1800 (23 & 24 Vict. c. 30), ss. 6, 7. 
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called (b). They are rates levied ,by Commissioners of Sewers (c) and 
by drainage boards (d) tor the purposes ot those bodies, which include 
the drainag'e of fens and marshes, the construction and iiiiiintenanee 
of cuts, dykes, and other drainage channels, the reclamation and 
protection of lands from rivers and from the sea, the construction 
and maintenance of embankments and sea walls, and similar 
obj|ects. • The expenditure which is met out of these rales is not 
primarily incurred tor purposes of public health, though induectly 
the public health may sometimes derive benefit therefrom. 

213. Many of the bodies styled ‘‘ Commissioners uf Sewers ’’ 
have existed for centuries. It may be said generally that their 
authority is derived from the Bill ot Sewers, 1531 (e) , but no con- 
fident account can be given of the paiticular powers of any of such 
bodies without a minute examination of the commisHiou ( / ) under 
which it acts anfl uf any special Acts appl^^ing it. Moieover, 
the diversity of practice among bodies of Commissionei s ol Stiwers is 
believed to be very great; and as, in the case of many of them, 
their practice has been unchallenged for centuries (jf), it may well 
be that such practice would not on all points stand the test of com- 
parison with the actual poweis conferred by commission or statute. 

A number of e.nactimmts (fc) dealing \M*th their prociuluie wore 
passed in the nineteenth century; but these are usually (\t an 
enabling nature, and only occasionally impose definite limitations 
on powers. 

The present treatment of sewers rates is confined to a blateiueiit 
of so much of the law relating to sewers rates as is contained in 
the general statutes above referred to. 

214. Drainage boards are bodies constituted under the Land 
Drainage Act, 1861 (i), and have the same powers, including powers 
with regard to rates, as are by that Act (i) or by any other Act of 

(6) Moneys for these puiposes are raised by means of rates levied under 
the Public Health Act, 1875 (38 & 39 Viot c. £5) (see pp, 82 et seq., ante), 
01 under local Acts obtained by borough councils etc (see, eg,, the 
Towns Improvement Clauses Act, 1847 (10 & 11 Vict c. 34), s, 29; 
Surbiton Utban Disinct Council v. Ufjohn (1910), 74 J P 314, decided 
thereon), or, in certain cases, out of the borough late , see also t,hc Public 
Health Act, 1875 (38 & 39 Viet, c 55), s. 207 ; title Sewers Ahi> Drains. 

(c) As to CommisHioneis of Sowois, the constitui.ion ot thtir court, 
and their jurisdiction, see title Couitrs, Vol. IX, pp 220 — 222 , ‘and see 
the text, mf)a. As to directing (Jornmis^ious of Sewcus into the Duchy 
ot Lancaster, see title Constiicjtional Law, Vol Vll , p. 237 

{d) See the text, infra, 

{e) Siat. (1531) 23 Hen. 8, c. 5 

(/) Some commisi^ions are xn the original form attached to the Bill of 
Sewers (stat. (1631) 23 Hen 8, c. 6) But in many cases the original 
coUiiiussionB have been recalled and fieah commissions granted from time 
to tiini- 

(g) Tlie standard account of the eaily practice is contained in Calhs, 
Keadino the Statute of Sowers, bu'l, this work is not always reliable 
as an exjiositipn of law 

(h) Seweis Acts, 1833 (3 aV 4 M^iU. 4, c 22). ss. 14, 18 ; 1841 (4 & 6 Vict. 

*6), 88. 1—3, 7, 8 ; 1849 (12 & 13 Vii;L c 50), ss. 1, 2, 7, 8 ; Land Diam- 

Act, 1861 {24«& 25 Vict. c. 133), and see title CouKis, Vol. IX., 

pp 221, 222 . 

(I) 24 & 26 Vict. c. 133. 
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Parliament, law or custom, vested in or exercisable by Commis- 8®°’^ 
Bioners of Sewers (/c). The right of appeal against ordera and rates Sewers 
made by drainage boards is, however, somewhat wider than against R®te . 
those made by Commissioners of Sewers (/). 

215 . As their powers are practically identical, drainage boards 

are often spoken of as Commissioneis of Sowers ; and the term miroionersT 
“ Commissioners ” is itercaftor used as including bodies *of both 
kinds, except where drainage boards are specifically mentioned. 

216 . Sewers rates are of two classes, namely, general sewers Classification 
rates (m) and special sewers rates (7z). 

A sewers rate is not imposed directly by Act of Parliament, and 
is not therefore a “ parliamentary tax ” witliin the moaning of 
these words as used in such documents as leases (o). 

Sub-Sect 2 — Ochcral Snrers Raff » 


(i ) Pnrjtosfs 

217 . By the statutory form of commission (p) the CommiHsionors Power to 
are empowered to constiuct and maintain such works as walls, 
dikdios, banks, and sewers, and to perfoim numeious duties of by rate 
similar kinds. They may levy rates for defraying all expenses 
lawfully incurred by them (q). Bates levied for such purposes are 
general sewers rates, except w^here the expenses are those of any 
improvements in existing works or of any new works involving an 
expenditure of more than il,000, in which cases the expenses are 
to be defiayed out of special rates (r). 

Where an individual is under a prescriptive liability to execute 
or luaintain wf)rkB, for example, where the owner of a piece of land liability, 
fronting a river is liable to keep up that portion of the river bank 
which adjoins his land, the expense pf doing any work which is 
within the prescriptive liability cannot he defrayed by means of a 
rate ; but a rate may become necessary to defray the expenses of 
such work as repairing a hank damaged by an extraordinary storm, 
although some individual is liable by pi oscription to carry out all 
ordinary repairs to such l>ank(s). 


{k) Land Drainngo Act, 1861 (24 & 25 Vict c. 133), s. 67. 

(l) Ibid , B 67, proviso , see ibid,, a 33 ; and see p 109, post 

(m) See fclie text, wfra 

(n) Seep 112, post 

(o) Palmer v. Pa nth (1845), 14 M. & W. 428 ; and ace btle Landloed 

AND Tenant, Vol. XVI II , p 490. , 

{p) Stat (1631) 23 Hen 8, c 6, a. 1 

iq) Laud Drainage Act, 1861 (24 & 25 Vict c 133), a 38, First 
Kegulation Apparently a. judgiiumt obtained against the Commieaioners 
lor negligence mthe oxeciiboiri of then woibs may be satisfied outot rates; 
coinpaie Gallsworiky v ^elby Dam Dmmaqt Cmnmissioners, [1802] 1 Q. B. 
348, C. A. 

(r) Land Drainage Act, 1861 (24 & 25 Vict. c, 133), a. 38, Second 
Regulation. 

(fi) Keighley's Case (1600), 10 Co Hep. 139 a, 140, R v. Somerset 
{Western Division) Sewers Commissioners (1799), 8 Term Hep. 312 ; R. v. 
Essex Seweis Commissioners (1823), 1 B &C. 477 ; Fobbing Sewefs Com* 
missioners v. R (1886), 11 App Oas. 449 , Baker v. Fairy (1905), 3 L G. R. 
684 But the prescriptive liability may extend even to the repair of extra- 
ordinary damage (i2 v. Leigh (1839), J2 Ad. & El 398). ^ As to the pre- 
Bciiptive liabihty of riparian owners to I’epair banks, see titles Easements 
AND Profits a Prendre, Vol. XI^, p. 318 ; Waters and Wateroouri^s 
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218. The [ollowmi^ are mihcellaufons rxiionses which may he 
defrayed out of general sew^ers laLes •— exptuiaes of jurymen (/; 
expenses of obtaining the issue of a commission of sewers, if it is 
issued, oxjK'nses of obtaining an Act to confirm a provision}, 
order (//)i expenses of iiistilutiiig or defending legal proceedings (/’), 
expenses of opposing a Rill in Parliament (» ), exjicuses of fclie pre^ 
Ummary proceedings for executing \vorlvS% eliaigoalile on special 
rates whore the woiks cannot be carried out owing to tho dissout of 
the proprietois(uh 

219. Money liorvowed by the Commissioners on the ciedit ( f the 
rates, together with interest thcieon, may he jiaid out ot i.he latos {hu 
It is payable out of the* geneial sewers lato unless it lias been 
borrowed to ineot cxpeiidjlnio which can only be piojieWy chaiged 
on a s])ncjal sewers laie, in which case il is of course pjiid liy means 
of a fi])ecicil rate.* 

220. There is no geneial lule of law wdiich pieveiils a gemaal 
sewers rate fioin being made to did ray expenses wdiich have l)eon 
incurred previous to the making ot thi' icite(r) 

(11) Aitiis in rim It iltr lldft mat/ he leitifl 

221. The Commissioners can, of com so, only Jew the rate« 
within the geographical limits oi the jmisdiction confeiied upon 
them by their conmiiSHion oi local Acl((/). 

AV here the whole aiea within their junsdiction is not lienolited 
by the works maintained and constincted ))y them, oi whoie 
different parts of that area aie. henefitod by different woiks, it is 
competent for and, it is suhinitted, inciinil)eiit upon the (’onmiis- 
sioners to divide that area and to inalvo sepaiiite latos for the 
various parts of it, so that the rate for each pait will defray the 
expenses incurred for the works which benefit that ])ait (c). 

They may, and, it is submitted, must, fix the hniiis of the various 
levels, valleys, or distiicts ” so formed, and kee.p sepai.iie accounts 
for each sucli pait of their aiea, so that* each jiait hears its owm 
expenses , and any expenses incmrcd in resp(‘Ct of two or more such 
parts must be ap])Oitioned among them ( / ). ApparonUv, howevei, 

(t) 8owern Act, 1841 (4 5 Viet 45), s As t(» sucli nines, S'*e title 

Courts, Vol IX , pp 221, 222 

(v) Land Drainase Act, 1861 (24 & 25 Vict. c 133), s 27. 

(u) Jbid , fi 62. • 

(w) B. V Noijolh Sewers Commisbiomify (1850), 15 Q. 1> 549 

[a) Onfflthfs V. Longdon Diamage Boaid (1871), L 11 6 Q. R 738 Ab 
to these preliminary pioccedirigs, see p 112, post 

(b) Land Drainage Act, 1861 (24 & 25 Viol c 133), s 40 

ic) UamsonY. Stickney (1848), 2 PI L (.'as. 108 , Armiislead v, Durham 
(1848), 11 Beav. 550, B v Tower EuTitleis Sewers ( 1830), 

1 B A Ad 232, and compare GaUswoithy v Selbg Dam Drainage Com- 
tmssmnnK, [1892] 1 Q B 348. C A , see nolo {q) p 103, ante 
(d) Bfie Bomiey Corporation v New Romney Coinmtssionein of Sewers, 
[1892] 1 B 840 As to the effect of part ol the Commissioneis’ area 
being addl'd to a borough, see Bristol Corporation v Olouccstershiie Lower 
Level Seweth Oomij^isswners (1906), 70 ,T. P 528. 

• te) B. \ Tower ffamleis Sewers ('ommissionets (1829), 0 B C. 517 
(/) R. V Tower liomleh Sewer f Commissioners (1830), 1 B, &: Ad 232, 
Sewers Act. 1833 (3^4 Will 4, c. 22), s, 14. 
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each paili so formed and separately rated must be itself a single Sbct. 12. 
geographteal area, and the ('omniissioners cannot '<elect a number Sewers I 
«f unconnected pieces of laud standing above a certain level and Rite, 
make a separate rate in resjiect of tliem((/). 


222 The CottJDiisyiouera have also power to partition their 
districts into suh-distiicts, fi\mg the bound.iiies of the latter, and 
to unite any sep.iiMt(‘ distiicts or siih-distiicts within their coinnijs- 
sions, and generallv to re-adjust such distiuts and suh-distncts (//). 
Tins iiowcr can only bo exoicised at a court specially holdoii for the 
purjioso, of wliicli ten clear days* notice must ho given (?)j and it 
may lie that this restriction applies also to tlie jireviously existing 
])OAvers ot a similar chaiacter. It is sidmiitk'd that anv distiict 
or sub-dislri(‘t so formed must lie a deiiiiite geograpliical area {/i\ 
h'or every distiict or sub-distnct tlie Commissioners may, and, it 
is submitt(‘(l, must, make a se])aiate and distinct rate(/) It is 
])iolja])lo that a separate account must bo kept of the (‘vpenses 
incnrri'J in respect of every such district or suli-districi, and that 
anv e\[>eiises common to two oi moie sucli districts oi suii-distncts 
must 1)0 apportioned among them {in ) 


Paitition into 
sub districts 
and readjust- 
ment of aieas. 


Rating of 
distiiots and 

siib-distncts 


223 There is also power to make a rate “ in gross ’* on each Rate ‘‘m 
palish, toiMisliip, or place within the jurisdiction of the Commis- 
sioneiH, bo that the lands therein shall he rated in proportion to 
the lienetit received by thoiu as compared with the other places 
willim the jurisdidioii. 8uch a late is made in a lump sum 
on the palish, township, or place, and is then apportioned 
among the individual occupiers of lands thoieiii v^ho are rateable 
to the general sowers rates. Ten days’ notice in writing of the 
a])poitionmont must bo given to each such occupier before the next 
couit of seweis to be held vitiun the limits whore the lands are 
bitiiale. If no complaint is made at such next court the appoition- 
ment hcjcomes concku'.ive ; if there is any complaint, the Commis- 
hioiiois decide upon it()/^, but their decision appears to be subject 
to appeal (o). 


(7) Kmght v Langpoit District Diainage Boards [1898] 1 Q B. 688, 
693 

(It) Seweis Act, 1840 (12 13 Vict c. 60), s. 1 As has been seen, the 

VoTumissionors ]»osaesst*(l some part of these poweis, if not the whole of 
them, even before the passing ot the Sewers Act, 1849 (12 & 13 Vict c 50) ; 
see the text, supia; and see St Katharine Dock v. Hujqs (1846), 10 Q B. 
041, Ex Ch. 

(?) Sewers Act, 1849 (12 & 13 Vict. c 50), s 1, which apphes the Sewers 
Act, 1833 (3 & 4 Will 4, c 22), s 9. The notice must be given by adver- 
tisement in some newspapei of the county which is generally circulated in 
the district concerned, 

(I ) As under the Sewers Act, 1833 (3 & 4 WiU. 4, c. 22), s 14 , see KrvigM 
V Lnnijport Dibtnct Drainage Boards supra, 

(l) Sevvers Act, 1849 (12 A 13 Vict c. 60)* s. 2; compaic E, v. Tower 
Hamlets Sewers Commissionas (1829), 9 B & C. 617. 

(m) Sewers Act. 1833 (3 A 4 Will. 4, c 22), s. 14, the provisions of which, 
as to the matters mentioned in the text, supra, appear to be unaffectod by 
the Seweis Act, 1849 (12 & 13 Vict c. 50). 

{n) Sowers Act, 1841 (4 & 6 Vict. c. 45), ss. 1 — 3 

(o) Accoiding to the Sewers Act, 1841 (4 & 5 Viot. c. 46), s. 3, the 
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SMT. 12. Such a rate in gross may, it is submitted, be made for any 
. Severs purpose for which a general sewers rate can be made (p). 

Bate. 

(iii.) Persona Rateable, 

Property m 224 . The CommiBsioners are empowered to tax and assess any 
respect ot person who hath or holdeth any lands or tenements or common 
we pasture or piofit of fishing or hath or may have any hurt, loss 

or disadvantage ” m the area within the commission which requires 
drainage or piotectiou (7). 

The general sewers rate is theiefoie le\iable in r(‘spect of am' 
lauds or tenements, within the area of the eonimission, whieli jue 
benefited by tbe works eonstrucled or miuntaiued by the C'oni- 
niissiouers(i ) The l^enefit may be iluect oi indiiect, small or 
great («). If the works for the uiainteuance or lepair ot which the 
rate is made will,H)r do, benefit the land in question, it is immaterial 
that when first constructed they did not benefit it (t) 

A geneial sewers rate is not leviable in respect of tithe or tithe 
commutation rentcharge (a). 

Liability of 225 . The taxing words of the original form of commission (6) 
ownera and are wide enough in themselves to include both an owner and an 

occupiers, occupier (c), and a mortgagor in possession by lus tenant {d). But 

general sewers rates are now as a rule made only upon the occupiers 
of the hereditaments benefited, and the modern enactments {e) 
appear to take it for granted that these are the proper persons to 
be rated to these rates. Accordingly, the general se^^ers rate has 
been held to be a tenant’s rate or tax within the meaning of those 
words in the definition of rateable value for poor rate purposes (J ). 
Apart from any contract, an occupier who pays the general seweis 
rate appears to have no right to be reimbursed by his landlord (^), 

Commissioners’ decision is final, but the Land Drainage Act, 1861 (24 & 25 
Vict. c 133), B 47, appears to give a light of appeal 

(p) The purposes lor which such a rate could be made were expressly 
limited by the Sewers Act, 1841 (4 & 6 Vict c 45), s 1, read with tlie 
preamble ; but the Land Drainage Act, 1861 (24 & 25 Vict. c. 133), s 38, 
ihrst Regulation, if it applies to such a rate, appears to give it a wider scope 

(g) Form of commission annexed to stat (1531) 23 lien 8, c. 5, s. 1 

(t) Soady v. Wilson (1835), 3 Ad & El 248 ; 11 ainmei smith Brtdcje Co, 
V. Hammersmith Overseen (1871), L. R. 6 Q B, 230 ; Baler v Parn/ (1905), 

3 L. G, R. 684 ; see also the cases cited in note (t), p 110, post 

(s) Thus, it may consist merely in the improvement of access (Soady v. 
Wilson, supra , Hammersmith Bridge Co. v Hammei smith Overseers, supra), 

(t) Baker v Parry, supra, 

(rt) Hackney and Lamberhurst Tithe Commatalwn Rent Charges (1858), 

E B. & E, 1, 45, 46, not overruled on lliis point. 

(h) See p. 102, ante, 

(e) Bennett v. Womack (1828), 7 B. & C. 627 ; Waller v. Andrews (1838), 

3 M. & W. 312. 

(d) I'ornpare E, v. Baker (1867), L. R 2 Q. B. 621 

(e) See, t g.. Sewers Act, f841 (4 & 5 Vict c. 45), s 2 ; Land Drainage 
Act, 1861 (24 & 25 Vict c. 133), s. 38. Second Regulation, (1). 

(/) 22. V HaU Dare (1864), 5 B. & S. 1i^3,per Cookburn, C.J., at p. 794 ; 
Parochial Assessments Act, 1836 (6 &; 7 Will- 4, c. 96), s. 1 ; see p. 26, 
an^. • 

(g) B, V, Hall Dare, supra. Thcicontrary appears to have been, assumed, * 
hut not decided, in Bennett v. Womack, supra (cited m title Lani)Lobi> 
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226. In deciding what amounts to occupation or rateable s«ot. 12. 
occupation for the purposes of a general sewers rate the same Sewers 
principles must, m general, it would seem, be applied as in the case Rate. 

of a poorrate(/0. BatcitSI 

The general sowers rate is, however, expressly made lovial)le occ^upauon. 
in respect of property owned by the Ciowm, whether actually Crown 
occupied by the Crown or its servants, or by tenants paying rent property, 
therefor (0. A forfion, tho rate is leviable in respect of land liot 
actually belonging to the Crown, hut used for the purposes of the 
general administration of the country (/:). 

(iv.) Jkms of A^se^imtnt 

227. A general sewers rate must be made at an equal siim Basis of 
in the £ upon the annual value of all the hereditaments in rospect 

of which it is to be levied, and this annual value must be ascertained 
on the same principles as the rateable value for poor rate (/). 

In ascertaining the annual value, houses or other impiovemeuts improve- 
existing upon the lands rated must not be left out of account (m) ; 
and the amount at which any hereditamont should be rated to any 
particular rate is in no way affected by the extent of the benefit 
which it derives fiom the works of the Commissionors (n). Where Differentia- 
different hereditaments within the jurisdiction of the Commissioners of latmg 
receive different degrees of benefit from the works, any differentia- 
tion of rating must be effected by the making and levying of 
different rates for dilforent portions of the Comiiussioners’ area m 
the manner and subject to the limitations already desciibed(o). 

AND Tenant, VoL XVITl , p 475, note (li)) ; Palmer r Earitk (1815), 14 
M & W. 428 ; and see title Landlord and Tenant, Vol XVII I , p 490. 

^^00, however, the Sewers Act, 1823 (3 & 4 Will 4, c 22), s 18; note (7), 
p 111, jMst. Waller v. Andrews (1838), 3 M & W 312, does not seem to 
affect this question. See Smith v. Humble (1854), 15 C. B 321, as to the 
effect of a landloid’s covenant to pay such a rate when the rateable value 
18 increased during the tenancy by the erection of houses 

(h) See pp 4 et seq , antok Tracey \ Taylor (1842), 3 Q, B 966, and Nea/ve 
V. Weather (1842), 3 Q B. 984, appear to have been overruled in principle 
by Mersey Docks v Cameron, Jones v, Mersey Docks (1865), 11 H L Cas. 

443 , see p 16, ante 

(t) Stat (1631) 23 Hen 8, c. 6, s 6, Netherton v. Ward (1819), 3 B. & 

Aid 21 ; compare Soady v Wilson (1835), 3 Ad & El 248 , p 14, ante. 

{h) Stat (1531) 23 Hen 8, 0 6, s. 6, prevents the application to sewers 
rates of the principles of Coomber v, Berkshire Justices (1883), 9 App Oas. 

61 ; see p 16, ante , 

(l) Kniqht v. Langport District Drainage Board, [1898] 1 Q B 688 ; see 
B. V. Bead, etc (1863), 3 B & S- 419; Pew v. Meiio^wlvtan Board of Wotks 
(1865), 6 B. & S. 235 Foi the principles regiila-ting lateablo value for the 
poor rate, see pp. 25 et seq , ante. 

(m) Qnffiths v. Lonqdon Drainage Board (1871), L R. 6 Q B. 738. 

in) Knight v. Langporl Distrwt Drainage Board, supra 

(0) See pp. 104, 106, ante In spite of the decisions cited, it is believed 
that some bodies of Commissioners still make rates by which lands benefited 
in vaiiouB degrees are rated at different rat«§s in the £ ; while others make 
rates by which the lands rated are rated at so much an acre, irrespective of 
value. The latter practice is said to rest on the authonty of Calbs, Reading 
upon the Statute of Sewers (1824 ed ), pp. 127, 128, and of Seioers Com- 
missioners v. OuM/weU {Inhahiiants) (1649), Sty, HPs 184, 191 ; Sewers 
Commisstoncrs v. Newhuig (1077), 3 ^eb. 827; and the Mull Level Ca^o 
(1740). 2 Stra. 1127. But even if these cases support that practice. 
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(v.) Malin<f of the Rate. 

228 The following are tlie only statutory directions bearing 
upon the method of preparing or making a general sewei s rate 
Persons appointed by the Commissioners may inspect and take 
copies of or extracts from the poor rate for these purposi's, and 
the officer having custody of the poor rale must permit this to be 
dope under a penalty not exceeding iS, recoverable summaCly (p). 
If the Commissioners do not know the name of an owner or 
occupier'* liable to the late, lie ma\ be dosignaiod in the rate 
simply as the “ owner or occu])ior ” of the land iii lespect of \^hich 
the assessment. IS made(^). 

A presentment of a jury is not necessary in order to cnal)lc tluj 
Commissioners to ]eYy a rate(0- 


^ (yi ) Rmeiifs of Ratepayers 

Appeal 229. When the rate has been made by Commissioneis of 

jigaiuBt late. Sewers, properly so called («), without the piesentment of a ]ury(C, 
or when it has been made by a drainage boaixU//), any person 
aggruived by the rate may ap])e}il against it to qiiaiter sessions (O- 
The appeal 'must be made within foui months next after the making 
of the rate (»). 

Notice of The Commissioners oi the drainage board, as the case may be, are 

appeal. entitled to ten days’ notice in writing ; and the notice must state 
the nature and grounds of the appeal Within four days dftor tlje 
service of the notice, the apjiellant must enter into lecognisaiicos, 
with two sureties, hofoie a justice, to prosecute and abide the oidei 
of the court on his appeal (a). 


which is doubtful, they can no longer, it is submitted, be eon'^idored 
good law in view of the judgment of Blackiujrn, J , m Gnfhlhh v. 
Lonqdon Brainaqe Board (1871), L K 6 Q B 738, .at x> 743 

ip) Land Drainage Act, 1861 (24 & 25 Vict. r 133), s 39 As to pio- 
cedure betoro courts of summaiy jurisdiction, see title MAGiSTUAxiiti, 
Vol XIX , pp .589 et heq, 

(q) Laud Drainage, Act, 1861 (24^6 25 Vict c. 133), 8 38, Third Regula- 
tion, (4) This enactment apphes to special rates also As to special rates, 
see p 112, post. It jb submitted (see p 106, ante) that, to a general sewers 
rate, the occupier alone is rateable 

(/■) Land Drainage Act, 1861 (24 A 25 Vict c 133), s 33 , but, as lo 
appeal, see text, tnfra. p. 109, post As to the tunctious ot such u jury, 
see title Courts, VoL IX., p. 222 
(a) Sec p 102, ante. 

{t) There IS no statute giantmg a right of appeal agamst a late levied 
upon the presentment of a jury 
(w) As to drainage boards, see pp 102, J03, ante 
(t/) Land Drainage Act, 1861 (24 & 25 Vict. c. 133), ss 47, 67. As to 
appeals to quaiter sessions, see title Magistratls, Vol XIX., pp. 642 
et Hcq 

(y>) hand Diainago Act. 1861 (24 & 25 Vict. o. 133), s 47, II this pro* 
vision IB < oLstrued strictly cinsiderable injustice may result, for there is 
no direidioii that a sewers rate is to be published in any way, and, conse- 
quently, a person aggiieved may find that his time for appealing has gone 
by betore he h^s even heard that a idte has been made upon him U 
will be safcKj to assiime that by making the appeal ib meant the entry of 
thf^ ajipeal the first day of the sittings at quaiter sessions. 

(g) La«4 Prama^i^ A4, (^4 25 Vict. c. 133), s. 47, 
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The appeal presumably lies to the next court of quarter sessions 12, 

held after the expiration of ton (b) days from the service of the Sewers 
notice. Rate. 


230. The court may confirm, annul, or modify the rate (c). It Poweisof 
may also, at any time after the notice has been given and the 
recognisances have been entered into, refer the appeal to arbitra- 

tion on the application of either party ; and the award of the 
arbitrator or arbitrators is enforceable as if it wore an order of the 
court (rf). 

231. There is a right of appeal to the Commissioners themselves othet caM*s 

against the apportionment of a rate made *‘in gross (r) m which 

As in the case of a poor rate, a number of matters winch a person 
rated to a geneial sewers rate may raise upon appeal may also, it 
is apprehended, be raised in answer to proceedings for distress, or 
in actions for illegal distress (/). 

(vu ) ColUcUm and Recovery 

232. No particular method of collecting a general sewers rate is General 
prescribed by statute or rule. But the maimer of recovery from regulation. 
Iiorsons making default in payment is regulated by statute (.17). 

233. No distress proccctlmgs can bo taken until after the rate has Distiess. 
been demanded (li) and there has been a refusal to pay (i ), and, before 
distress can be levied, a warrant for the purpose must, it is submitted, 

be obtained {j), m accordance with the following course of pio- 
cedure : — Complaint must bo made by a collector or other officer of 
sew^ers that a person July lated and assessed to the sewers rate has 
been called upon to pay and has refused to do so (k). The complaint 

(b) Land Drainage Act, 1801 (21 & 25 Vict c 133), r 47 Or possibly 
fourteen days ; see the Quarter Sessions Act, 1849 (12 & 13 Vict c 45), 
s 1 , compare B, v. 3Iaule (1871), 41 L J. (M. r) 47, and sco title 
Magistrates, Vol XIX , p. 043. 

(c) Land Drainage Act, 1861 (24 & 25 Vict c 133), s 47, see also the 
Sewers Act, 1841 (4 & 6 Vict. c 45), s 8 , where those powers are stated in 
greater detail. In regard to matters other than those specified m the 
text, «Mpra, e,g , costs, stating special case, amendment of notice of appeal, 
and ol detective recognisances, the powers of quarter sessions in these 
appeals appear to be regulated by the Quarter Sessions Act, 1849 (12 & 13 
Vict. c. 46) ; see title Magistrates, Vol. XfX., pp 642 et seq. 

(d) Land Drainage Act, 1861 (24 & 25 Vict. c. 133), ss 48, 49. These 
provisions appear to render inapphcable those contained in the Quarter 
Sessions Act, 1849 (12 & 1 3 Vict. c. 45). a! 13, but the paiUes may apparently, 
after notice of appeal given, concur in referring the matter to arbitration, 
or in stating a special case upon it, under ibid , s 12 , or ibid.^ s. 11 , by order 
of a judge of the King’s Bench Division, and without obtaining an order 
of the court of quarter sessions ; and see title Magistrates, Vol. XIX .9 
pp 649, 663. 

(e) See p. 105, ante. 

(f) See p 110, post, 

Iq) See the text, infra. * 

(h) IffttiZey V. jPawficft (1647), Sty 12 

(i) Sewers Act, 1849 (12 iA 13 Vict c 50), s 7. A neglect to pay within 
a reasonable time is probably a sufficient refusal : compare Qiobs v. Stead 
(1828), 8 B. & C, 628. 534, 636. 

(j) Sahounn v. Neale (1836), 2 Bar. & W. 103, 

\k) See note (i), suprq, * 
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Shot. 12, ttiay be made to a single Commissioner, who may issue a summons 
Sewers to the person to show cause why he retuses to pay Tho summons 
Bate, is returnable before any two (1) of the Commissioners. Upon the 
appearance of the person at the time and place specified in the 
summons, or, if ho fails to appear, upon pi oof of soj vice, and upon 
proof of the making of the rate and of tho demand and refusal £o pav, 
the Comjnissioners may issue a w^arrant to levy, by distress and sale 
of« tho person’s goods, the arrears, and also the costs of obtaining 
the warrant, which must be specified, and the costs of executing it. 
A single summons and warrant may be issued for any numliei of 
rales (tw), or against any number of persons (j*)- The warrant may 
be directed to the collector or other officer of sewers and to any other 
person, and may be executed by any one of the persons to whom it 
IS addressed (<»)■ The amount of the costs of executing the warrant 
by distress and sale is limited by statutoiy scale (p). 

Summons In the case of a rate made by a drainage board, it would appear 
isBuecUy summons and the warrant must be issued by a majority 

board!^ oi the members piesent at a meeting of the board, of which throe 
members form a quoiiiin 

Proof 234 . Besides pioof of the making of the rate and proof of the 

issue 0 ^^ default, proof is necessary before a distress w^ariant is issued that 
wairant, the ro.to was made by peisons having jurisdiction to make 't(?\ 
that the person against whom the warrant is applied for was in 
occupation of the lands in respect of which the rate was made (s), 
and that those lauds were in fact benefited by tho woiks of the 
Commissioneis(/). 


(Z) But as to rates made by drainage boards, see the text, iiifia 

{m) Sewers Act, J849 (12 & 13 Vict c 60), s 7, the piovisions of w’liich 
appear to override those of the Sewers Act, 1841 (4 & 6 Vict c 46), s. 3. 
As to the recovery of an appoitioned rate in gross, see p 106, ante, 

(n) Sewers Act, 1849 (12 A 13 Vict c 50), s 8 

(o) Ihid , 8 9, 

(p) Le ,the scale scheduled to the Distress (CJorIb) Act, 1817 (57 (tCO. 3, 

0 93) , applied to any distiess or levy made tor sewers lates by the 
Distress (Costs) Acl., 1827 (7 & 8 Geo 4, 17) ; compaie Gopfer v 

Headland, [1906] A C 286, Scott v Bniiov, [1907] 1KB. -166; and see 
title Distkess. Vol XI , pp. 186, 187, 220, The Tusltess for Rates Acl, 
1849 (12 & 13 Vict. c 14), does not apply to sewers rates; and see, 
generally, as to distress for latca, title Djstbess, Vol. XI , iip 210 ci (,eq 

(q) Land Drainage Act, 1861 (24 k 25 Vict. c 133), ss 67, 70, 

Sched , Part IL, r. 1 (a), (c). • 

(r) WUUev V. Hawsett (1647), Sty 12; Wirujate v. WaiU (1840), 6 
M. & W. 739. 

{h) Neave v. Weather (1842), 3 Q. B 9S4 

(/) Bmnqy v. Lee (1649), Sty 178; Jnsehn v. Bainard (1670), 2 Keb. 
676 , Masters v, Stuoggs (1815), 3 M A S 447 ; A cave v. Weather, supra. 
And Ibis 18 so even where a jury has presented that the lands are benefited 
byili«‘ .vorks (StaDord v. JlamsUm (1821), 2 Brod. & Bing. 691). These 
deciMous have generally bc^ men in actions of illegal distress or of 
trespass, but the same pnnciples must applvto pro^'cedings under the 
Sewers Act, 1849 (12 & 13 Vict. o. 50) In Meliopohian Board of Worls 
V. VauxhfilUUulge Go. (1857),7E. &B. 904, it was held that the question of 
^‘Xistence or i.oji-cxistenco of benelit was not open in distress proceedings ; 
imj* thei:e \ 'cjt .>pelial provisions lor appeal in th(‘ Metropolitan Sewers 
Act, 1848 (11 k 12 Viot. o. 112), b8w repealed; and it is submitted that 
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Any one of these matters may therefore afford a good ground of I2. 

objection on the part of the person summoned to show cause why Sewers 
he refuses to pay {a). Bate . 

It is apprehended that the issue of a distress wan ant is an act or ciron^of 
order which may be appealed against in the same way as the rate objeoiion to 
itself (b). wai'tani, 

235. Any overplus arising from the sale after satisfying the Overplus Uom 
distress warrant must be returned on demand to the party whose 

goods have been d]fat]ained(c). 

236. There does not appear to be any power to commit in Proceedings 
default of distress for sewois rates; but, if no distress can be found 

to satisfy the distress warrant, there is a provision for raibing the 
sums specified in the warrant, together with the costs ot raising 
them, out of the lands of the defaulter within the jurisdiction of the 
ComiiiisBioners (d), 

237. Sewers rates made in lespect of lands of the Crown may be Crown lands, 
recovered by distress m the same way as rates made in lespecfc ul 

lands in private ownership or occupation (c) ; but no distress may 
be levied in a loyal palace which is occupied as the residence of the 
Sovereign, or which might be so occupied (/). 

238. Any person who comes into occupation of lands after the Succesaive 
making of the rate is liable to pay in respect of the rate a sum t>ccupation. 
calculated in pioporlion to the time duiing which he occupies the 

lauds. A person, occupying lands at the time of making the rate, 
who subsequently goes out of occupation, and is succeeded by 
another occupier, is liable to pay a sum calculated in proportion to 
the time durmg which he occupied the lands. Any dispute between 
the parties as to thd proportion is decided by the Coiumissioneis. 

An outgoing occupier cannot claim (whether against the Commis- 
sioners or against a succeeding occupier is not clear) a larger 
amount than has been actually paid by him, and has not been 
repaid by his landlord 

the decision on this point is of no general authority as against 6he senes 
of oases just cited. It has already been pomted out that the quantum ol 
benefit IS mimatonal , see p 100, mite 
{a) Compare the cases cited m title Distress, Vol. XL. pp 210 et seg., 
and at'pp. 66 et seq., ante, with regard to objections which may be rawed 
in answer to a summons for a distress wanant for poor rate In respect 
to both rates the pnnciple appears td be that only j 3 uoh matters can bo 
raised m these proceedings as go to the junsdiction to make the rate on 
a particular person rated It seems clear that in respect of seweia rate, 
as in respect of poor rate, the amount upon which the person has been 
rated cannot be questioned in such proceedings ; and see title Distress, 

Vol. XL, pp. 212, 213. 

(h) Land Drainage Act, 1861 (24 & 25 Vict. e. 133), s. 47 ; see p. 108, 
ante The question depends on whether the issue of the warrant is an 
“ order made or “ act done ” within the meamng of the Land Draina:.o 
Act, 1861 (24 & 26 Viet, c 133), s, 47. 

(c) Sewers Act, 1849 (12 & 13 Vict c 60), s. 7. 

id) Ibid,, B. 7, proviso , compare also stat. (1531) 23 Hen, 8, o. 5, s. 6. 

(a) Stat. (1649—60) 3 & 4 Edw. 6, c. 8, s. 2 
(/) A.-G. V Donaldson (1842), 10 M. & W 117. 

( 2 ) Sewers Act, 1833 (3 & 4 Will. 4,*c. 22), s. 18 The ** time ” referred 
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Sewen 

Derinition. 


Meaning of 
“ improre- 
mcn<8.” 


Meaning uf 
“ new works 


Preparation 
and publica- 
tion of plans, 
estimates, 
and list of 
proprfetoi«» 


SuB-Si:cT. -Special Sewm Rate, 

(i) Purpses 

239. A rate levied by the CommissionerB to defray the expense 
of any improvements in existing works or of any new works, where 
the improvements or new works involve an expenditure of more 
than jEl,pOO, is a special sewers rate (k). 

By the term improvements ’* is meant deepening, widening, 
straightening, or otherwise improving any existing watercourse or out* 
fall for water, or removing milldams, weirs, or other obstructions to 
watercourses or outfalls for water, or raising, widening, or otheiwise 
altering any existing wall or other defence (i). 

By '‘new works ” is meant making any new watercourse or new 
’ outfall for water, oi electing any new defence against water, erecting 
any machinery, or doing any other act, not described in the Land 
Drainage Act, IBffl as “maintenance” or “ impiovement ” of 
existing works, required for drainage, the necessary supply of water 
for cattle, warping or irrigation ; but wliere any old work is so much 
out of repair or so inefficient as to make it expedient to construct 
a new work m place thereof, the substituted work is not to be 
deemed a “ new work ” (/r). 

(ii) CohdtUoHS F^etedent 

240. A special sewers rate cannot be made unless certain 
pielimmary requirements have been complied with. Tlie Commis- 
sioners must cause to be made— (1) plans of the proposed 
improvements or new works, (2) an estimate of the expense, (3) an 
estimate of the area within which a rate will be required to levy the 
expense, and (4) a list ol the names and addresses of the reputed 
proprietors of land within that area, showing the number of acres 
of which each is the reputed proprietor. A notice explaining the 
nature of the works, the expense, and the area, and stating w^here 
the above-mentioned documents may be inspected, must be pub- 
lished by advertisement in a newspaper 'circulating within the 
jurisdiction of the Commissioners once a week for two months 
before the improvements or new woiks are commenced, and on the 
church doors for three successive Sundays (/). During those two 
miiuths any person interested may apply to have the list of reputed 


to appeals to be the time of occupation within the period of the rate ; 
compare as to this point, and as to the method of apportionment generally, 
B V Tmpest, Ex parte Townend (1898), 14 T L. R. 199 ; Davis v. Wood- 
field (1900), 81 L. T. 782 ; Cheney v. mioimn, [1904] 2 K. B 763 Where a 
person in occupation at the time of making the rate goes out of occupation 
and IS not succeeded during the period oi the rate by another occupier, 
hr appears to get uo lehef, but to be liable tor the whole of the rate. 

(A) Jjand Drainage Act, 1861 (24 & 25 Vict. c. 133), s. 38, Second Begu- 
latioii (1) 


(t) Jhid , F 16 (1). • 

(j) 21 wS. 25 Vict. c. 133. As to the power to make and mamtam new 
drams in the land of adjoining owners under tbs Act, see title Land 
Improvement, Vol. XVIli., p. 303. 

(fc) Land Drainage Act, 1861 (24 & 25 Vict. c, 133), s. 16 (3), 
proviso (2). 

(j) Ibid., B. sy. 
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proprietors corrected (m). If within those two months the 12. 

proprietors of one half of the area within which the notice shows Sewer# 

that it is proposed to levy the rate give to the Commissioners notice Rate, 
in writing of their dissent, the proposed improvements or new 
works cannot be carried out («)• Otherwise the works may proceed, • 
and the expenses are raised by special sewers rates, but such 
expenses must not exceed the originally published estimate^u). 

(ill) Arcdi 1 /i whirh the Rate tmif he Levivd 

241. It would seem(p) that a special seweis late may lie ](jvicd Areas liable 

in any geographical area, within the juiisdiction of the Conimis- be rated, 

sioners, winch will be benelited by the ])ro]K)sed improsTnuents 01 

new woiks, and that such aiea need not be conteuninous with any 
division of the Commissioneis' distiict that has Ihh'u made tor (‘tber 
purposes; and may include the whole of their disiix't. 

(iV ) l*€) so/ii luiUoUe 

242. A special sewers rate is, it is submitted, only levialile in Leviable m 
respect of lands benefited by the improvements 01 new works the 

cost of which it is levied to defray (q), the meie fact that lands are benefited, 
situate within the area mentioned in the preliminary notice (r) not 
justifying a levy upon them if they aie not in fact benefited. 

The special rate is levied upon the owner of the lands in respect Uponowneis 
of winch the rate is made, that is, on the peison for the time being the lands 
entitled to receive the rack leiit, or who would bo entitled to receive 
it li the land were let at a rack rent. The term ‘‘rack rent’* 
includes any rent which is not less than two-thirds of the net 
annual value of the land out of which the rent issues (s). The 
owner, if his name is unknown to the commissioners, may lie 
described as “ owner ’’ m the late, without moie( 0 - 

A special sewers rate is not therefoie, like a general sewers NotatcLant'i 
rate(M), a tenant’s rate or tax within the meaning of the definition 

(m) Ijaiid Drainage Act, 1861 (24 & 25 Vict c 333), s 30 

(n) Ibid, s 31. In this case any expenses inclined in the pjevious 

proceedings aie met out ot a general sowers rate (GnffithH v Longdon 
l)t (linage Board R 6 Q 15 738 seep 104, ante) 

( 0 ) Land Drainage Act, 1861 (24 & 25 Vict 0 133), s 31 Even if the 
expenses are mot m the first instance out ot loans rai&ed under ibid , 

8 40 (see f) 104, ante), the money necessary to repay the pimcipal and 
interest is raised by special sewers rates ♦ 

(p) This seems to follow fiom the lacts that the pidvisions as to the 
proceedings pielimmary to tlie making of a special latc (see pp. 112, 113, 
ante) are largely concerned with the aiea within which the late “will bo 
required to be levied,” and that these provisions do not refer to those 
enactments (see pp 104, lO.'i, ante) by which the Commissioners are 
empowered to make divisions lor other pui poses 

(q) The cases to this effect in respect oi general sewers rates are cited 
in note (i). P- 106, note (/), p 110, ante, and ^ere is nothing to suggest 
that special rates are to be made on a different principle 

(r) Issued under the Land Drainage Act, 1861 (24 & 25 Vict. c. 133), 
s. 29 ; see p 112, ante. 

(fi) Land Drainage Act, 1861 (24 & 25 Vict c, 133), s. 38, Second Regula- 
tion, (1), (3). 

• (t) Ibid , 8. 38, Third Regulation, ( 4 ), * 

(tt) See p, 106, ante. 



114 


Batss astd BAmOt 


sw3T. IS. of rateable value to the poor (a) ; but it appears to be an " expense 

Sewers necessary to maintain the hereditament in a state to command 

R^te . the rent ” within the meaning of that definition, and to be therefore 
deductible from the gross estimated rental in arriving at the rateable 
, value (i). 

(v.) Ba8%s of Amsmmt 

Principles of * 243/ A Special sewers rate should, it is submitted, be assessed 
Ashessmeut same puriciples as a general sewers rate({*), namely, at an 

equal sum in tlie £ upon annual value, and not differentially 
accoiding to the degree of lienelit enjoyed by the lands in respect of 
which the laie is made (d). 

(vi.) Making of the Rate* 

Making of the 244. Tlie statuLoiy provisions as to the making of general 
sewers rates (e) Upidy to special sewers rates also. But the condi- 
tions piecedent already descrilied (/) must be tulfilled belore a 
special sewers i ate can be made. 

(vil.) Rtmedies of Ratepag&n 

Kemedies of 245. Persons rated to special sewers lates have, it is apprehended, 
ratepayers, iGiiiodies US porsous lated to general sewers rates (^), 

(viii ) Colledton and Recovery 

General 246. The provisions already stated (/O in respect of the collection 

piovisioTiB. recovery of general seweis rates apply also to special sewers 

rates, with the exception of the provisions as to change of occupa- 
tion (?). 

Recovery ]n addition, the Commibsioneis have powei (.;), when the owner 
from occupier, jg person actually rated, makes default in 

paying any rate due from him, to levy the rate upon the occupier of 
the land, in the same way (A) as if the occupier were the person 

(tt) »Seo 7? V Ball Dare (1864), 5B. & S. 785 , see note (g), p 100, ante ; 
and see p 26, ante. 

(h) Paiochidl Assessments Act, 18o6 (6 & 7 Will 4,c 06), s 1; compare 
R V Gainshoioaqh Union (1871), L R 7 Q B. 64 , see pp. 25, 30, ante* 

(c) See p 107, ante 

(d) Jn Fmqlii v JAwqpod Distnci Drainage Hoaid, |]8981 1 Q B 588, 

a special seweis rate was m qiie'»uoii as well as .i gencial sewers rate, 
and the decision upon both rates was as stated m the text, svpta. see 
p. 107, ante ^ 

(e) See p. 10^5, mte. 

If) Sec p Wi2, ante. 

(^) See p 108, ante. 

{%) See pp. 109 et seq., emte. 

(i) Contained m the Sewers Act, 183.3 (3 A: 4 Will 4, c. 22), s 18; and 
see p 1 Ilf ant ^ There is no special pi o vision regardmg the collection of 
a spei ial sewers late when a change ol ownership has taken place duiing 
the penod of fhe rate , apparently in such a case the person who was the 
owner at the time when ttib rate was made is hable for the whole of the 
rate 

(j) Land Drainage Act, 1861 (24 & 26 Viet o. 133), s. 38, Second 
B(^la1ion, (2). 

(fc) That 18 , by •distress and sale of goods or, in default thereof, by dis- 
training upon the landSi accoxdii^ to the procedure outlined ante, pp. 109« 
itwq. 
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rated (/). No occupier can he required to pay on account of the 12 . 
owner more than the rent due, or that may accrue due from the Sewers 
occupier during the period of his occupancy ; and the occupier may ^Rte. 

deduct the sum so pmd from his rent, in the absence of any agree- 
ment to the contrary ; and the Commissioners’ loeeipt for any , 
rate so paid by the occupier is a sufficient discharge (f). This pro- 
vision does not apply unless the rate has been demanded fnom the 
owner and he has made default (m). * 


Part V.— Rates and Rating in the 
Metropolis. 

SfiOT- 1. — The MeUopoU'^. 

247. rating pni poses the Metroi)olis ” racans the unions PofinitionoE 
and jiarisbes not in union for the time being situate within the '' Metropolis ’* 
jurisdiction of the London County Council (?i). It includes the City 
of London 


Sect. ‘3 . — Banis and Sysiem of Vain at ton, 

SuB-yECT. 1 . — The Valuation Lut tn Fo?(e, 

248. The rates levied m the Metrojiolis (o) are based upon Meanm? of 
rateable value, as in the rest of England. Th(( delinitions of “rateable 
“rateable value ” and “ gross value ” in force in the Metropolis (p) 

are in somewhat different language from those in force outside (fj ) ; 
but the effect of the definitions is practically the same. Maximum 
rates of deduction between gross value and rateable value are, 

however, prescribed for various classes of property (r). 

« 

249. For the purposes of metropolitan rates, the valuation list The vaiuRt’on 
In force is conclusive evidence of rateable value; and no heredita- i»stmtorce. 
inent not appearing in the valuation list in force can be inserted in 


(l) Land Drainage Act, 18()1 (24 & 25 Vict c. 133), s 38, iSccond Regu- 
lation, (2) ; and soo title Lvndlori) and Tenant, Vol HI., p. 478. 

(m) Compaie Whitley y ( 1 647)’ Sty 12; and see p 109, fufic 

(n) Valuation (Metiopolis) Act, 1809 (32 & 33 Vu-t c 67), es 3, 4 ; 
Local Grovernniont Act, ISSS (51 & 52 Vict. c 41), ss 40 (8), 100. As to 
the inclusion ol youth IIoins<‘V, s(M) Older in Council ot the 15th May, 1900, 
under the Loudon (Toveininent Act, 1899 (62 & 63 Vict. o. 14), s 18 , and 
see title Metropolis, VoI XX , p. 393. 

(o) See pp 126 et eeq , pof^t 

(p) Valuation (Metropolis) Act, 1869 (32 A 33 Vict. c 67), s 4. 

Iq) That IS, “lateable value'’ defined m'»the Paioe.hial Assossmonta 
Act, 1836 (6 & 7 Will 4, o 96), s 1 ; “ gioss estimated lental ” defined in 
the Union Assessment Committee Act, 1862 (25 & 26 Vict. c 103), s 15; 
see p, 25, ante, 

(f) Valuation (Metropolis) Act, 1869 (32 & 33 Vict. c 67\ s. 62, Sched III. 
•As to the meaning of the lootnotc to the ^.^hedule, see W estem v. KensuigtiAi 
Amament CoimiiUee, [1908] 1 K. B. 811, 0. A* 
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Sect. 2 
Bash and 
System of 
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Currency, 


When “ qum- 
quennial” list 
and “supple- 
mental ” list 
are made. 


When 

' prnvi«?ional 
lifst” IB made 


Functions o( 
overseers 


any rate (s). That list is also conclusive evidence of the total rate- 
able value of a parish for the purpose of county rate and other 
contributions (t). 

The valuation list in force is the current “ quinquenniar* list 
subject to any alteiation made therein by any “supplemoiitar* or 
“provisional ” list; it is altogether superseded in its turn, when a 
new quinquennial list conies into force (?fc). 

* A “ quinquennial ” list is made in every fifth year (a), and comes 
into force on the fith April in the yeai succeeding that in which it 
is made (b) : a “ supplemental ” list is made, unless one is unneces- 
sary, in each of the first four years following the making of a 
quinquennial list (c), and any alteration made by a supplemental 
list becomes part of the valuation list m force on the 6th April in 
the jear succeeding that in which such list is made (d). These lists 
come into force, unaltered, although there may be appeals against 
them pending on the 6th April (€). 

A “ provisional ” list may be made at any time ; it has operation 
fiom the date when the occupier concerned is served with a copy of 
the list and a prescribed notice if); and it continues in foice until 
the first quinquennial or supplemental list comes into force, which 
is finally approved liy the assessment committee, subsequently to 
the date of such service ( 7 ). 

8ub-Seot. List 

250 . The quinquennial list is made and signed by the overseers 
of each jiaiisli (h) in tlie prescribed form 0), and is deposited hy them 
in the ])]ace in such naiish where rate-books are deposited, notice 

(s) Valuation (Metropolis) Act, 1869 (32 & 33 Vict c. 67), s 45. 

(0 Jhul : and, as to the county lale, hoc pp 69 et seq , ante 

(u) Vdliiatiou (MetiopoJj^) Act, 1869 (32 & 33 Vicl c 67), ss 43, 46 (2), 

(oj, (6) 

id) The quinquennial list now cinicnt was made during 1910, and camo 
into loroe on the 6th April, 1911 It, and any supplemental 01 piovisional 
lists amending it, will be superseded on the 6th April, 1916, by a new quiii- 
quciimal IinI made during 1915 • 

{b) Valnation (Metropolis) x\ct, 1869 (32 & 33 Vict c 67), s 43. 

(c) E g , in 1911, 1012, 1913, and 1914, sec note (a), supra 

(d) Valuation (Meiropohs) Act, 1869 (32 k 33 Vict. c 67), ss 43, 46 
(4), (5) " Year ’ is defined mibid , h 4, as the twelve months from the 
fitli Apnl to tin* 6th April inclusive. I'^r dchnitioiis ot terms of time, see 
title Timj: 

(e) Valuation (Mctiopolis) x\ci, 1869 (32 k 33 Viet. c. 67),' ss 4, 44 
Ibid , B 44, contains a pioviision for adjustment, upon the decision of the 
appeal, in iespect«of amounts oveipaid 01 undeipaid, this provision apply- 
ing even where the appeal is allowed upon a quc'^tion of oi mipation (Burton 
V. Bloomshurtf Vestrif, [1901) I K B hoPj 

if) But see note (A), p 125, post 

(q) Valuation (Metropolis) Act, 1869 (.92 & 33 Vici c 67), s 47 (3), (8) ; 
7^0) nsh V Haclney Coijmatwn, [19]2| 1 K. B 669, (' A A provisional 
list does not, however, affect the total values of the parish, or any contn- 
but.ion based on them (Valuation (Metropolis) Act, 1869 (32 & 33 Vict c 67), 
ft. 47 (lu) ) As to alteration of the euiient rate by a provisional list, see 
p. 126,7)0#?/ 

(h) Valnation (Metropolis) Act, 1869 (32 & 33 Viot c 67), s 6 As to 
(he bodies which perform in a inctiopolitan parish the duties of ovei seers, 
bco title MryiRornus, Vol XX , p 49/ 

• (i) Valualum (Metropolis) Act^l869 (32 & 33 Viet, e 67), s 6, Soiled IJ 
Agiicujitural R«i,teB Act, 1896 (59 & 60 Vict, c. 16), ss. 5, 9; Agricultural 
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of deposit being given as iii aieas outside the Metropolis 0)* 
but stating also the time and mode of making objections (fc). The 
making and deposit should be carried out before the 1st June(/). 
At the time of deposit the ovei seers must send a duplicate of the 
list to the surveyor of taxes {m). 

Overseers may require returns from owneis and occupiers to help 
thorn in making the list (/i). The list should contain all hoieditaments 
capable of being rated, whether occupied or not (o), and should 
probably contain the gross and rateable values of any lieieditament 
which enjoys a total or partial exemption fiom rates (p). The 
hereditaments sliov^n are to he divided into classes (</). The total 
annual value on whicli the Cro\vn pays a coiiti ibution in lieu oi 
rates must be shown (y). 

Immediately aftei dejiosit the ovei seers must, in all cases wbeie 
a hereditament is inserted in tlie list for the iiist time, or at an 
increased gioss or rateable value, seive a notice on tbe occiqiiei, m 
on the owner if he is liable to pay any rate oi tax instead of the 
occupiei (s). 

261. The aasessinciit committee is apjiointed iii the City ot 
London by the Common Council (i), and in tlic rest of the ]\Ietro- 
polis, wheio the whole of a poor law union is within one meho- 
politan boiough, by tbe bomugli council, the town dork being its 

Rates Older, ISOS (Stat R & O Rev , Vol N , f'oei, Kiiuland, p tSO), 
,iit 18 sec also R v City of IjojhIoh AHheh,f,yneiit CxmiiniteVy 1I0O71 2 
K J5 764, 784, 0 A 

(?) PP 48 e# hcq , aulc 

(L) Valuation (Meiiopolis) AcC J860 (32 33 Viot c 67), ss 1, 7, 10, 

60, rniou Abscssinent Ooininiitce Act, 1862 (2,7 A 26 Vicl c 103), s 17: 
sec p 10, ante; but see also V^aluatiou (Mcliu})oIis) Act, 1869 (32 A 33 
Vi< 1 c (»7), 8 66 

(/) Ibid , s 42 (1) Hut a lit^i is not rendeicd mill by llic kict Uiul ii h.H 
not bu'n made, deposited, tiansiuittcd, or apjnovcd williiu llic tiim-s 
specified in , 8 42 (/; v Inqafl {\Hlij), 2 B D 109). 

{m) Valuation (Metiopolis^ Act, I860 (32 A 33 Vict c 67), s 8. 

(h) i/nd , SB 55,56,58, Valuation (Meliopolid Amendment Act, 1884 
{47 A 48 Vict c 6), s 2 The penalty foi n liismt; or neglecting to make 
any leqnircd return is a fine not exceeding £5 'Phe penalty lor maknur 
a talse ictinn a fine not exceeding £10 The penalties are recoveiable 
summanly (Valuation (Metiopoljs) Act, 1869 (32 A: 33 Vict e 67), s 5S). 
As to the proceduie bdore couits ot summary junsdietiou, see title 
Magistrates, Vol XIX , p]) 589 et seq 

(o) Union Assessment Committee Act, 1862 (25 A:- 26 Viot o 103), s 14 , 

eompaie i? v Malden (I860), L R 4 Q B 326 ‘ Hcieditamenl '* is 

defined in the Valuation (Mctiopolis) Act, 1869 (32 A. 33 Vict c 67), s 4 ; 
see also ihid ,8 51. 

(p) 11 V Foundlmq JlospiUd (1871), L K 7 Q B 83 ; 12 v i'dq of 
London AssesMent OommiUee. |1907] 2 K B. 764, C A , boo also Metro- 
polis Management Act, 1875 (3S & 30 Vict c 33), sa 2 — 4 

(g) Valuation (Metropolis) Act, 1869 (32 Aj 33 Vict c 67), Selu‘d HI, ; 
see note (i), p 115, ante 

(r) Union AsseBament (Committee Act, 1862 h 26 Vict (* 103), s. 30; 
and see p 47, ante 

(j?) Valuation (Metropolis) Act, 1869 (32 A 33 Vict c. 67), 8 9 (1) , 
Valuation (Mctiopolis) Amendment Act, 1884 (47 & 48 Viot c 5), 8 2 As 
to the effect of omission to give such a notice, see, Wesinnn^ter Corpoialwn 
•v. Army a/nd Nai i/ Auxthaiij Co-opeiativeJ^upply, Ltd , 1 1902] 2 K. B 12S 

(t) Citjr of London (Union of Parishes) Act, 1907 (7 Bdw. 7i o. cxl.), s» 14. 
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clerk (fi) ; otherwise the assessment committee is appointed by the 
guardians of the union (a). It has power to require returns from 
owners and occupiers (b). 

262. The overseers should transmit the list to the assessment 
committee not sooner than fourteen and not later than seventeen days 
after giving notice of deposit (e). The assessment committee, who 
tvitbin fourteen days of receipt must give a prescribed notice to 
railway and certain other companies interested (d), must then 
proceed to revise the list(^). The assessment committee must 
hear and decide upon objections at a meeting for the purpose, wliich 
must be held not less than sixteen days after the transmission of 
the list to the committee, and of which it must give not less tlian 
sixteen days’ notice (/ ) ; and it may also make such alterations as 
it thinks fit, irrespective of any objection being made ( 7 ). The 
revision shoulcf be completed before the 1 st October (h). 


obiections to 253. Objections may be made by any person who is aggrieved by 
reason of any of certain specified matters (/). If a raiepayoi , he must 
give notice before the expiration of twenty-five days after the list is 
(lo])osited (1) ; a notice by the surveyor of taxes or the overseers 
must be given not less than seven days before the meeting for 
hearing obiectiens (0- The notice of objection must specify the 
correction desired (rn), as well as the grounds ; and, when given by a 


(u) London Government Act, 1899 (62 & 63 Vict. c. 14), s. 13 ; and see 
title J\IjE.Ti:oroLis, Vol XX., pp. 437, 438 

(ft) Union Assessment Committee Act, 1862 (25 & 26 Vict c 103), s. 2; 
Valuation (Motiopohs) Art, 1869 (32 &; 33 Vict c 67), B 5 

(6) Valuation (Metropolis) Act, 1869 (32 & 33 Vict. c 67), s 57 ; and, 
ae to penalties for default, see ibid , s. 58 ; note (n), p 117, ante 

(c) Union Assessment Committee Act, 1862 (25 & 26 Vict c 103), s. 17 , 
Valuation (l\Ietropolis) Act, 1869 (32 & 33 Vict c 67), s 42 (2) , 22. v Jnqall 
(1876), 2 Q B. D 199 , seep 49, ante As to the stens to be taken if Iho 
ovei seers fail to tiansmit a valuation list, see Valuation (Metropolis) Art, 
1869 (32 & 33 Vict c 67), s 33 

(d) Umon Assessment Committee Amendment Ait, 1864 (27 & 28 Vict. 
c. 39), s. 5. 

(e) Valuation (Metropolis) Act, 1869 (32 & 3.3 Vu ^ c 67). s. 14. 

(f) Union AsNOhsment Oommittee Act, 1862 (25 A 26 Vicfc 0 303), s 19 ; 
Valuation (Metropolis) Act, 1869 (32 & 33 Vict c 67), ss 14, 42 (4), (5) ; 
Bee p. 4*K ante 

(g) Union Assesflinent Committee Act, 1862 (25 A 26 Vict c. 103), s 20 ; 
Valuation (Metropolis) Act, 186J) (32 & 33 Viot. c 67), ss. 1, 14 ; see p. 50, 
ante 

(h) Valualion (Metropolis) Act, 1869 (32 & 3‘1 Vict. c 67), a. 42 (4) , 
B, v. Ingall, supra, see p. 116, a7ite 

(») The pcisons who may object inehulo the Binvoyor of taxes, and any 
ratepayer m the pansh (Valuation (Metiopolis) Art, J869 (32 A 33 Vict 
r 67),*ss. 11, 12 ; Union Assessment Committee Act, 1862 (26 & 26 Vict. 
c 103), s. 18) They probably also include any owner, and they clearly 
include an owner who is liable or li.>s agreed to pay the rates (ibid . ; 
Valuation (Metropolis) Acl:, 1869 (32 & 33 Vict. c 67), a 4 (definition of 
“ratepayer”). Valuation (Metropohs) Amendment Act, 1884 (47 & 48 
Vict c r>), g 2) ; and see p 49, ante 

ik) Vidualion (Metropolis) Act, 1809 (32 & 33 Viot c. 67), s. 42 (3). 

. If) Ibi ^ , p 421(6). 

(w) Ibid , H II. For form oi notice, see Encyclopsodia of Forms and 
Precedents, Vol. XI , pp. 236, 262, 



Part V.— Rates and Rating in thb Metropolis. 


119 


ratepayer, must be given to the overseers and the assessment com- 
mittee, and also to any thhd person whose undor-assessmont or 
non-assessment is complained of (^i). The notice may be served by 
post or otherwise (o). In hearing the objection, tiie assessment 
committee cannot, without the consent of the over,s(H‘rs, deal with 
any ground not raised in the notice (p). (Jenerally, the powers of 
the assessment committee in regard to these matters are the same 
as outsidfi the Metropolis (7). * 

254 When the assessment committee has completed its revision 
it approves tlie hst, and witliin tliree days s<‘nds it to the overseers 
for re <leposit(; ) Notict' of H‘-de])Osit is given ))> the overseers in 
the satne N\ay as notice of deposit (i*), and, wheie a hereditament lias 
been (apart from objection) luseited for the first time, or at an 
increased assessment, the overseers must give noliceto the occupier, 
or to the owner, if be is liable to pay a rate or tax in place of tlie 
occupiei {t). 

The assessment committee must appoint a day, not less than 
fourteen nor moie than twenty-one days after re-de])osit, tor hearing 
objections to the alteiations ; and seven days’ notice ot objection 
must be given {a), 

\fter hear mg the objections made on ro-deposit and making any 
further alterations in the list, the assessment committee finally 
approves the list (h) and causes the gross and lateable values to be 
totalled, the list lieing signed by three members present at the 
meeting at which it is finally approved ; and duplicates of the list 
are sent to the London County Council and to the ovei seers (c). 
This should be done before the 1st November (^Z). The ovei seers 


(n) Union Assessment Committee Act, 1862 (25 &: 26 Vict c. 103), s 18 ; 
and see pp 40, 60, ante Foi tormo of objection and apjioal, see 
Encyclopsedia ot Forms and Precedents, Vol XI , pp 224 — 2b 4 

(0) Valuation (Metropolis]^ Act, 1809 (32 &, 33 Vict c 67), s. 65 

(p) Union Assessment Committee Act, 1862 (25 & 26 Vict c 103), s 19 ; 
2? V London Justices ^ [1897] 1 Q B 433 

(7) See pp, 49, 50, ante As to their powers upon an objection by a 
sui veyor ol taxes, see Valuation (Metropolis) Act, 1869 (32 k 33 Vict c 07), 
B 63 

(?) Union Assessment Committee Act, 1862 (25 & 26 Vict c 103), s 21 , 
Valuation (Metropolis) Act, 1869 (32 & 33 Yict c 67), s 42 (7) ; .iiid sec 
p. 50, ante, 

(s) Valuation (Metiopohs) Act, 1869 (U2 k 3J Vict c 67), as 10, 06 ; 
see p. 117, ante 

{t) Valuation (Metiopolis) Act, 18C0 (32 A 33 Vict c 67), s 9 (2) ; 
Valuation (Metropolis) Amendment Act, 188 i (47 & 48 Vict e 5), s 2; 
compare note (s), p 117, ante 

(а) Valuation (Metropolis) Act, 1869 (32 k 33 Vict c 67), s 42 (7) It 

is submitted that no notice ol objection can be given at tins stage m 
respect of matters which appeared in the hsl as ongmally deposited and aie 
unaltered • 

(б) Union Assessment Committee Act, 1862 (25 k 26 Vict c. 103), 
SB 20, 21 ; see p. 50, ante 

(e) Valuation (Meiiopolis) Act, 1869 (32 k 33 Vict c. 67), ss. 14—17 ; 
Local Government Act, 1888 (51 k 52 Vict c. 41), g 44 , 

» (d) Valuation (Metropohs) Act. 1869 (32 & 33 Viet c. 67), s, 42 (8)»; 

R. V. Ingall (1876), 2 Q B. D. 199 ; seeliote (/), p. 117, ante. 
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must deposit their duplicate, giving notice of deposit and of the 
time, mode, and grounds ol appeal («). 

255. A ratepayer may inspect and take copies or extracts from 
the valuation list without fee, when deposited (/), or when in the 
possession of the assessment committee (c/). 

. ^ Stjb-Si:iU’ 3 — Aiipeah against the Qvinqnenuial List 

256. A ratepayer, the overseers, or the surveyor of taxes may 
ai^lieal to special sessions, but only if aggrieved by a decision 
of the assessment committee on an objection with regard to 
value (//). 

Special sessions for lieanng sucli apiienls are held by tlj(‘ justices 
for evoi,v t>efety sessional division at any tune aft(T the 30th 
Novemliei, which will enable them to determine all apjieals, if they 
can do so, betoie the ensuing 1st Januaiy(f). otic e of the time 
of sitting must be given to the ovei seers to be published (A). 

Notice in writing of the ajiptial, specifying the corrections deshed, 
must he given on or before ilie 21st Novembei to certain specified 
persons (/). 

TJio special sessions may not hear an ajipeal touching any matter 
in respect of wdiich notice of appeal has already been given to 
ijiiartei sessions, and may only decide on questions of value, if they 
so decide, they may alter the value stated for the paiticular here- 
ditament in the valuation list , hut such an alteration does not affect 
tlie totals of the values therein aiipeai ing ( wi ). Subject to tlie limita- 
tions just slated, then poweas as to tlie older in which they hear 
apjicals, as to adjourmneiit, amendment of notice of appeal, con- 
iirmatioii or altoiation of the list, and costs aie tlie same as in the 
case of quaitei sessions heaiing an appeal against the list (a) As 
to “ all matters necessary for the execution ot their duties ” under 


(c) Valu.itioB (Metropolis) Act, 1869 (32 33 Vijct c 1)7), bs 16, 60 

Tlie deposit is made in tlie same place, and tJio notice la piihlisliod m the 
aaiiKi way as m the case ot the liist deposit of the list , see p 1 17, ante 
As to app(*alfe, see the text, infra 
if) Valuation (Meliopoha) Act, 1869 (32 & 33 Vict c 67), s 67. 

Iq) ThuLf sa 68, 69, compaic p 49, ante 

(li) Valuation (Metiopohs) Aft, I s09 (32 &; 33 Vict c 67), s 19 It does 
not appear that (he appellant need Jiave been a paity to the objection; 
compare thul , s 32; and sec thi^text, infui 
(i) Vahialioii (^tielropolis) Act, 1869 (32 33 Vict c 67), ss 18,42(10); 

Ju V Inqull (1876), 2 Q J» D. 199, Ji v. London Count jf Justices and 
London Count q (huncil, [1893] 2 Q B 476, C A 
(/) Valuation (Motiopolis) Act, 1869 (32 &• 33 Vict o 67), s 22. 

\t) Ibid , ss 33, 42 (9) As to the maimer of givini^ the notice, see ibid , 
65 , and as to lecognisancos (which must be entered into within seven 
d4i>miftor giving: the notice) etc , see Orders of London Quarter Seesiona, 
u t, 2, see note (^), p 122, post llio notice may include more 
than one hereditament sepaiately asac;Red in the same list (Valuation 
(MeiiOiK)lH) Amendment Act, 1884 (47 & 48 Vict c 6), s 3; see p 121, 
post), loims of notice t.o and from special sessions, see Encyclopsedia 
of Foinvs and Precedents, Vol. XL, pp 244, 246, 261. 

Jw) Valuation plctropohs) Act, 1869 (32 & 33 Vict c 67), ss 20, 21, 
34, 39; sinpo. 123, 127,?)Ofi« • 

(n) Valuation (Metropolis) Act, 1869 (32 & 33 Vict. o. 67), ss. 34, 39. 



Part V. — Kates akd Ratikg in the Metropolis. 


121 


the Valuation (Metropolis) Act, l8Gi) («), they have the saiiKs powers 2 

as if assembled in petty sessions (j>). Basis and 

257. An appeal liea to the County of Loudon Quaiter vSessions(f/) v^uafao^. 
afijamst a deoision of the asBesKnient committee, on an ('Ijjection imule — 
hetore them to whicli tlie .ippollant waa a party, or against a decision 
of the special sessions, whetlior the appellant was a pai tv or not ) quarter 
Such an appeal isopen to any ratepayer's) and to anv suirvey®!' feeasions. 
of taxes (0, as well as to a metropolitan borough council, and to the 
Common Council of the City of London, as ovei seers of the parish (?/)• 

Sittings of quarter sessions for the purpose of hearing theso Sittings, 
appeals may nrit he held until after the 1st February in tlu'caleudai 
yeai following the making of the list, and should be held if possi))I<‘ 
at a tunc winch will eiial)le them to determine the apjx^als lieioie 
tlie 81st ]\Iarcli(/), leu dtiys’ notice of the first davof meeting l)eing 
given by the cleik(a) 

An apjieal to quarter sessions against the decision oi an assess- (Jinumlsof 
ment committee ma\ be biouglit on any ground biken on olqection 
before the committe(3(/>). An ajrpoal against tlie decision of spt'cial 
sessions may only 1)0 lirought upon a question of value (e). The 
same appeal may include mote than one lioioditament separately 
assessed in tb(3 same valuation list of wdiich the appellant is oi is 
deemed to bo the occiiiner oi latejanei (d) If the appellant accepts 
the gross value appealing in the list, the respondents caunot show 
that it is too low (c). 

Notice of appeal in writing, sjiocitving tlie coiroction desiied, Notice of 
must l>e bei\(‘d on or belore tlie 14tli Jammiy {J ) upon the ap!><^alio 
assessment coinmiitee in every case, and also upon the suivojmi of 

(f>) 82 cV X] Vicl (> 07 

Ip) Ihid , s 21 Jt IS doubifiiJ wlitUbn tlu‘ hpuial S(‘ssious Jiavc po'wer 
to state a ease loi the ojiiinon ol the lliijh ('ouit 
(q) S(*(‘ title Maoistuat]>, Yol XIX, p 021 

()) Y.ilualiou (Metiopolis) 4et, ISOll (82 aY 38 Yiet c* 07). s 32, Local 
r{o\ eiinneiit Aet, 1888 (51* A: '>2 V'lct e 41), s 42 (lOL <'i1y of Loudon 
(Uinoii o( I\iiish(“*i) \ct, 1P07 (7 Edw 7, c exl ), s 29 

(.'«) Yalii,ition (Mctiopolisj Aet, 1809 (32 X 33 Viet c 07), s 32 (see 
deiiiidioM ol “ latepavcT," ibid , R 4) , Y.iluation (Metropolis) Aiiieiidment 
Act, 1884 (47 A: 48 Viel e 5), s 2 

(t) YaUiatioii (Metiopolis) Aet, 1809 (32 Aj: 33 Vict e 67), R 32 

(w) Ibjtd , Loiidoj) Lo\ einuieiil Act, 1899 (02 & 03 Viet e 14), ss. 4(1), 

11 (1) , Vitv of London (Union of Panshes) Act, 1907 (7 Kdw. 7, c exl ), 
ss 11, 13 » 

[v) Valuation (Metiopoh^^O Act, 1809 (32 A, 83 Vict 43 07), e 42 (13) , 

Jl V London ('onntq di^/nrs and London County Council^ fl893J 2 h) l> 

476, C A 111 ])ractic<‘, it. never is possible to do tlus with n't^aid to 
appeals relating to a quinquennial list, and some of these aieheaid months 
alter the 31st March 

(а) Valuation (MeliopoliK) Act, 1869 (32 A" 33 Vict c. 67), s 42 (14) 

(б) Jhid t s 32 , II V Lofidon J if .d/frs, [1897] I Q B 438, IFesiem v. 

K^m'inqton Asse/!A?nrnt Oomutdiee, 1 1908 1 1 B. 811, C A , and as to 
objections befoie the assessineiit committoe, see p 118, ante 

(c) Because tbc appeal is against the dexsision, which can itsell only 
proceed upon a question of value , see p 120, a/nie. 

(d) Valuation (Metropolis) Amendment Act, 1884 (47 & 48 Viol c 5), 

8 3 " . 

(e) Compare Horton & SonY Walsdl AsBessment Committee, [1898] 2 
Q. B. 637; see p. 64, arde 

if) Valuation (Metiopolis) Act, 1^869 (32 & 33 Vict c. 67), ss. 33, 42 (12). 
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taxes, whenever the gross value is cliallenged (g). The appeal must 
be entered by lodging a copy of the notice with the clerk of the court 
on or before the same date ; recognisances must then be entered 
into or security deposited, and the appellant must, whore ^he rate- 
able viiino appealed against exceeds X*800, state his ‘‘case” on or 
befoie the 1st Febiuary {h\ 

The ^assessment committee mav appear on any appeal (?) with 
the consent of the borough council or of the guardians, whichever 
of these bodies ajij^ojnts the committee (j). Ee8i)on{lents must give 
notice of theii intention to appear as such on or before the 28th 
January, and must state their case ” as above (L). 

258 . The quarter sessions have power to appoint the order in 
whicli the} will hear the ajipeals, to adjourn the heaniig from time 
to time, and to confirm the valuation list or alter it in any manner 
not in contravention of the Valuation (Metropolis) Act, 18t)9(Z). In 
certain circumstances they may allow notice of ajijioal to be given 
out of time, or to bo amended (?«). On the ap))lication of either 
party they may appoint a peison to make a valuation of the here- 
ditament conceriieii (a). The court hearing the appeal may aw^ard 
costs to be paid by any of the paities as they think jnst(f)), but 
cannot order the asscssnumt comnutteo to pay costs, if it appears 
witJiout the consent of the boiough council or guardians, as the case 
may he {pi As to piocediue generally, the quarter sessions liear- 
ing these apjieals have the ordinary powers ot quarter sessions (q). 

Fot torni of notice, see Encyclopaedia of Forms and Piecedents, VoJ XI., 
p 

(q) Valuation (Aletiopolis) Act, 1869 (32 & 33 Vict. c 67), s 33, which 
contains provision for service on other poisons also, m certain cases 
{h) Orders of London Quaiter Sessions, 1898, n. 3 — 10, 21 ; see note (</), 
ififia 

(?) Valuation (Metropolis) Act, 1869 (32 & 33 Vict e 67), s 62. 
Allhoiijsih the committee's clerk is mentioned in ibid , s 62, he has no 
iiftht ot audience (11 v London JuHices, fl890) 1 Q 13 659, 0 A ) 

(;) Union Assessment VommiUce Amendml^.ut Act, 1864 (27 tV 28 Vict 
c. 39), B 2 , Valuation (Metiopolis) Act, 1869 (32 & 33 Viet e 67), ss. 1, 
5 (b) ; B. V, London Jvf-tices (1907), 2 Konstam's Rating Appeals, 687. As 
to appointment ol tlie assessment committee, sec p 117, otUe, 

(k) Orders of London Quarter Sessions, 1898, ir. 7, 8, 21 i see note (g), 
infra 

(/) 32 & 33 Viet, c 67. 

(m) //nf/,8 3L 

(h) , ss. 36, 37, 38; comiwre p. 51, ante. Beyond this they appear 

to have no power lo compulsoiily reier the appeal to arbitration' 

(o) Valuation (Mkro polls) At*t, 1869 (32 & 33 Vict 67 J, s 39 : Hodqe 
Honft v Poplar Union (1881), Ryde’s Rating Appeals (1886-90), 281 , B. 
V Genet dl A8t,es^ment Sesswns (1887), Ryde’s Eating Appeals (1886-90), 
268 As to recovery of costs, see p. 63. afite. 

(y) B. V. London JusUcea (1907), 2 Konstam’s Rating Appeals, 687 ; 
and see p. 63, ante 

(q) Valuation (Metropohsl Act, 1869 (32 & 33 Vict c. 67), s 26 Vanous 
matters of practice are regulated by the Orders of London Quarter Sesiions 
(made under the Valuation (Metropolis) Act, 1869 (32 & 33 Vict. c. 07), 
s. 27) ; SI c l^ydo on Rating, Srd ed , pp. 944 et seq. Tables of fees made 
under the \ uluation (Metiopolis) Act, 1869 (32 & 33 Vict. c 67), s, 28, are 
a^nnexed ‘o tlieseVlrders. As to the manner of makmg the alterations in^ 
the list oidered by the quarter Dessions, see ibid , ss. 34, 41. v As to the*" 
procedure before courts of quarter sessions, see, generally, title Magis- 
IRATES, Vol XIX., pp. 643 at eeq. 
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The appeals may be heard by the chairman or deputy-chairman SKoa,a. 
Bitting alone (r). A member of an assessment committee of one Basis and 
union is not, as such, disqualified from sitting to hear an appeal System of 
from a different union («). The court may state a special case for Val^fttion. 
the opinion of the High Court (t). 

269 . An appeal ngainst the total of the gross or rateable, values AppeaJ 
shown in the valuation list foi any parish on the ground that it is 
too high or too low may be brought to quarter sessions (a) by any 
ratepayer, by an assessment committee, by overseers (b), or by any values, 
other body which levies rates or contnbiilions out of laies (<'). 

Such an appeal is necessaiy whenever the valuation of a particular 
hereditament has been altered on appeal by special ses^aons oi 
quarter sessions (d). It may also he on other grounds (f ), but 
cannot be brought on the ground that pailiciilai heieJitiinnuits 
are under-assessed(y ). 

The same parties may appeal on the ground of there being no Appeal on 
approved valuation list for the parish (f/) , and if on any appeal it KroRndofno 
HO appears, the quarter sessions may appoint a person to make a 
list (//-)• 


Sub-Sect 4. — Supple mtntal List 

260 . In each of the first four years of the quinquennial period (0 Purpose of 
a supplemental list is made showing all alterations which have supplemental 
taken place in any of the matters stated in the valuation list in 
force 111 the preceding twelve months, but containing only the 
hereditaments affected {k). If no such alteration has taken place, a 


(r) Local Government Act, 1888 (51 & 52 Viet o 41), b. 42 (5) As to 
the chairman, see title Magistrates, Vol XIX . p 621. 

(s) B, V London J miices, E'c paite South Metropohkin Gan Co (1907), 2 
Konstani’s Rating Apyicals, 642 , 71 J P 476 ; and see p. 65, ante, 

(i) Valuation (Sletropoh8)«Aot, 1869 (32 & 33 Vici c 67), s 40 

(a) Jbid , s 32 The powers of quailer ncmiors upon such an appeal are 
the same as upon appeals i elating to paiiicuUr hex edit aments rorloim 
of notice of appeal, see Encyclopaedia of Poims and Precedents, Vol. XL, 
p 252 

(b) See p. 126, post 

(c) See pp 126 — 128, 

id) B. V Woolwich Union Guardians, [1891] 2 Q B. 712 

(e) See B. v City of London A88essnie}\t Commitfet, [1907] 2 KB. 764, 
C A , /? V County of London Jnstwes, [1912] 2 K B 556 

(/) London County Council v, St George's Union As^ess'imni Comnuftee, 
[1894] A C. 600 

(g) Valuation (Metropolis) Act, 1869 (32 & 33 Vict c. 67), s 32 (3) , see 
B V. City of London Assessment Committee, supm 

(h) Valuation (Metropolis) Act, 1869 (32 & 33 Viet o. 67), ss .35, 37. 

(i) Bg, m 1911, 1012, 1913 and 1914, but not in 1915, wlicu a new 
quinquennial list will be made , see p. 116, ante. 

(k) Valuation (Metropolis) Act, 1869 (32 X 33 Vict. c 67), s. 46 (1); 
22 V Poplai JJnwn Assessment. Committee (1884), 13 Q B. J) 364, C. A. ; 
Cmibeiwell Assessrnent Committee y Ellis, [1900] A. C 610 As to a supple- 
mental hst taking its place as part of the valuation list jn force, see Valua- 
tion (Metropolis) Act, 1869 (32 & 33 VicI c 67), s 46 (1‘) ; and see p 116, 
• ante “ Twelve months ” probably means year ” as delined in the Valua- 
tion (Metiopolis) Act, 1869 (32 A 33 Vict c. 67), s. 4, t e., from 6th April 
to 5th April ; see note (d), p. 116, ante. 
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certificate to that effect is sent by the ovcrfieers to the asseasinont 
committee { 1 ). 

261 . An alteration, to justify its insertion in a supplemental 
list, must be one specifically affecting the value of the heieditament 
in question; a general rise, or fall, in values is not sufficient (7/1); 
nor is an increased premium paid for a new lease sufficient (m). 

« A sfructural alteration is not necessary (n) ; where rateable 
value is based upon the po\ver to earn piofit, an increase (0) or a 
decline (71) in the capacity of the heieditament for earning profit 
(shown by an actual reduction of receipts) is sufficient, provided it is 
not due to a merely tempoiary cause (p); and a decline 111 the 
value of licensed pi o])eity due to the imposition by Act of Pailia- 
ment of In^luT licence duties is sufficient ((/). 

Tlui heiodifcjuncnt inseiied is not to be levalued, but a deduction 
01 addition is to‘l)e made showing the effect of altciation upon 
the value shown in the valuation list in foice at the commencement 
of ilio twoKe months (7) 

262 . The duties and procedure for the making, revision, and 
appiovdl of, and apjieals against, a supplemental list ari^ the same as 
in the case of a quinquennial list (v) , and the rights of objection and 
ajipcal aie similai, and are regulated by the same provisions (/). A 
ratejiayer who is aggiieved by the omission to insert his heiodita- 
ment m a su])})lemental list has also similar lights of objection and 
appeal to quaiter sessions on that ground (a). 

Sub-Sect. 6 — Proribional List 

263 . A provisional list is made if in the course of any year (h) 
there is an incr(‘as(' 01 reduction in the value of any hereditament 
fiom any cause similar to those causes which justify inseition.in a 


(/) Valualioii (Metiopohs) Act, 1869 (32 & 33 Vic( c 67), s. 46 (1), 
ScIbmI 11 

[tti) (Jamhywell Assessinenf Committee v Ellis, [1900] A C 510 The 
(Musi a which justify inclusion in a aujiplemental list are the same as tlioso 
winch luslify the making of a proviRional list (S. C , suh iiom Ellis v. 
Camberwell Asseshment Committee, [1900] 1 Q. B. 68, 74, C, A.) As to the 
provisional list, see the in/ra 

(11) E V AVm’ Ewer Co (1879), 4 Q. B I) 309, E v Poplar Union 
Assessment Committee (ibHi), iliQ B D 364, C A ; Camberwell Assess- 
ment Committee v sxima, E v 8 t Mary's, Islington, Assessment 

Coirmiftce (1887), 19 Q B D 529 (provisional list) 

(o) E V New River Co , suprch 

ip) It V Poplaf Union Assessment Committee, supra , R y St Mary's, 
Islington, As'iessmeni Commute, supra , B v Southwaric Assessment (hm- 
miWpc, [IflOUj I K B 274, C A (provisional list) 

{q) E V. Shoreditch Assessment Committee, Ex parte Mornan, [1910! 2 
K n 859, C A (pioviaional list) 

(/") 7 ?, V. Eophii Union Assessment Committee, supra. 

Valuation (M(*tropolis) Act, 1869 (32 & 33 Viet c 
pp lit) H seg , ante 

(0 Valuation (Metropolis^ Act, 1869 (32 & 33 Vict. c 
s^^epp 118, 120, anfp 

(Mctiopolis) Act, 1869 (32 & 33 Vict o ™ 

i ‘ notices of ob]ee(ion and appeal, see Kncyolop.Tdia 

V/' orms ^nd Pidbedents, Vol. XI . pp 243, 244, 255. 

V .. lyf the Valuation (Metropolis) Act, 1869 (32 & 33' 

* 1 ,’ Ii" P- 116. a»(e. and compare note (A), p 123, 

««ie. J) Of i.uc deiiniiions of time generally, see title Time. 


67), s 46(3); see 
67), 8. 46 (3), (4) ; 
67), ss. 46 (3), (4). 



pAKT V.— Rates ahd Rating in the Metropolis. 

It 

eupplemenial list (c). It contains only the gross and rateable values 
of the hereditaments affected and may be made at any time in the 
year(d). 

264. The overseers may send a provisional list to tlie assessmoiit 
committee of their own accord, and must do so if requisitioned by 
the assessment committee, or any ratepayer in the union, or the 
surveyor of taxes (f*). If a requisition is sent to the oveisders, the 
person making it must send a copy to the assessment committee ; 
and if the ov(3rseers make default within fourteen days after the 
requisition has been served on them and a p^'imd Janr case of 
diminution is made out, the assessment committee must appoint 
a person to make such a list, and can be com])olled by maiulamus to 
do so( / ) On receipt of the list, the assessment committee must 
serve a copy on the surveyor of taxes, and on tlie rate*payer con- 
cerned, together with a notice of the date and tiiode of making 
objections ((/), and the list is, in practice, treated as having opera- 
tion from the date oi tlie seivice on the ratepayer ObiecLions 
niav then bo made within the time stated in the last-nKuitioned 
notice, either on the ground that the hereditament ought not to 
appeal in tlie list or on grounds available in the case of a quin- 
quennial list; and they are determined in the same way as 
objections to a quinquennial list(0 If no objection js made ia 

(c) Valuation (Mebopolia) Aot, 18C9 (32 & 33 Vict c 67), s 47 , Elks v. 
Camberwell Assessment Committee^ [1900] 1 Q B 68, 74, C A. These 
causes have boon already desciibed, a.nd coitain of the easts cited in 
notes (m)» (p)» P* 124, ante, wcie decided with icferencfj to provisional 
lists There is some doubt as to whether a provisional list can he made 
it the increase or deciease lias taken place m the previous yeai (A* v SL 
Mary, Beimondhcij, Ovetscen (1884), 14 Q B D 351, 357) 

(d) A piovisional list is a temporal y mea'^nie, di‘sigiieil to f>ive the 
increase or reduction an immediate effect on the lates , and there may bo 
as many such lists lor the parish m the ycai as theic aie hoieditaments 
affected 

(f) Valuation (MeiTopoliai Act, 1869 (32 & 33 Vict c 67), s 47 (1) For 
foim ot lequisition, see Euevdopicdia ol Forms and Piecedcnts, Vol XI , 
p 257 

(/) Valuation (Metropolis) Act, 1869 (32 &, 33 Vict c 67), ss 47 (2), 13, 
B Y. St Mary's, Islington, Ahscssment (hm^nitfee 19 Q B D 529; 

i? V Southwark Assessment Committee, 1KB 274, C A , A v 

Hammersmith Assessment Committee, Ex vaite Shepherd's Bush Impiove- 
menu. Ltd (1909), 73 J P 433; B v Shoreditch Assessment Committer, 
Eh parte Morgan, [1910] 2 K B 880, C A Mandamus will not, how- 
ever, issue to compel the ovci seers to make such a list {B v St Maiy, 
Bermondsey, Oveiseers (1884), 14 Q B D. 351) 

ig) Valuation (Metropolis) Act, 1869 (32 & 33 Vict. c 67), s 47 (3). 
Foi form of notice, see Encyclopaedia of Foinis and Precedents, Vol XL, 
p. 241 

(/i) Valuation (Metropolis) Aot, 1869 (32 ife 33 Vict c 67), s 47 (8). 
The speech of Lord Atkinson in Metropolitan Water Board v Phillips 
(1912), 18th November, 11 L (not yet loported), throws some doubt on 
the corioctnoss of the view that is taken in practice. As to the incorpora- 
tion of the provisional list lu the valuation hst in force, and as to its con- 
tinuance m operation, see p 116, ante 

(t) Valuation (Metropolis) Act, 1869 (32 & 33 Vict c 67), s. 47 (4)— (6). 
It IS doubtful whether the committee has power to mike any alteration 
in the list, otherwise than on objection For notices of objection and 
appeal, see Encyclopaedia of Foims and Precedents, Vol. XL, pp. 224—264 
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time, or when any objection made has been determined, the 
assessment committee causes a copy of the list to be made, with any 
alterations made in it by the comuiiUee, and returns the list and 
copy, signed and dated by its clerk* to the overseers (i). 

No api»eal lies against a piovisional list (Z). 

265. The cunent general rato(wO is affected by the provisional 
li^t from the date of its coming into operation (w). Entries are 
made in the rale by the oveiseers, and the occupier of the heredita- 
ment affected is liable, as from that date, for the rate assessed upon 
the rateable value appearing in the provisional list (o). If, when 
the next revision of the valuation list takes place, the quinquennial 
or supplemental list as approved and altered on appeal contains a 
lower iatoal)lo value, the amount overpaid is repaid or allowed ( 2 ^). 

Seci. 3. — Rates Levied in the Metropolis. 

Sub-Sect. 1 — The Metropolitan BorougJa : General Bate. 

266. The council of each metropolitan borough acts as the over- 
seers of every parish within the borough (q). 

It is the duty of the l)orough council as ovei seers to lev> a poor 
rtiie in older to raise certain sums which the council is required by 
prece])is or orders to pay to other authorities and which must be 
raised by means of the poor rate(/) These authorities are — the 
London County Council, which iBHU(^s pr(*ceptH to satisfy the county 
rate (6); boards of guardians (f) ; and the Receiver of the Metio- 
politan Police District (a). The poor rate is, however, made and 
levied together with the general rate as one rate, whicli is called the 
general rate (h). 


{k) Valuation (Metropolis) Art, 1869 (.32 \ 33 Viot c SI), b 47 (7) 

(Z) Fulham Union Comnullee v Wells (1888), 2f) Q B JX 

749 , Farrtsh \ Hackney Corporation. [1012| I R B 6r)‘), A , see 
London County CounnJ v Hhmeditch Boiouyh Council (1911), 75 J P 386 

(m) See tlie t«*xt, in fiu 

(n) As to this date, see p 116, ante 

( 0 ) Valuation (Metropolis) Act, I8G9 (32 & 33 Vici c 67), s, 47 (9) 

(p) Ibid, A 47 (10) 

Iq) London Goveiiimeut Act, 1899 (62 & 63 Vict c 14), s 11(1); see 
title Metropolis, Vol XX , p. 407 

(t) London Governmeut Act, 1899 (62 & 63 Vict. c. 14), s 11 (2) As to 
the diitich of overseers to raise various moneys outot the poor rate in older 
to satisfy piecepts -addressed to them, see pp 53 et ’icq , ante Provision 
for the raising of contributions to the eoniinon poor fund in places m the 
Metropolis where there is no poor rate is contained in the Metiopohtari 
Poor Act, 1867 (30 & 31 Vict c 6), s 67. As to the met ropoli tail 
<iommon fund, ^ee titles Metropuus, Vol XX, p 415; Poor Law, 
Vol XXII., p r49 

(«) Sie p. 127, pod 

(1) Seep 128, post 

(a) S«*e p 327, pod • 

[b) London Goveuinieut Act, 1899 (62 & 63 Vict c 14), s. 10 (2) , see 
title Mkiim)Pous, Vol. XX , p 440. In the Metropolis, the county rate 
includes thv' whole of the expenses ot education, the London County 
l^ounoil being tliedocal education authority lor tin* whole county (Educa- 
ihon Act, 1(102 (2 Edw 7 c 42), | 1 ; Education (London) Aqt, 1903 (3 
Euw. 7, c. 24), bchtd, 1. (1) ) ; and theie is no iiniit to the amount which 
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267. The London County Council issues from time to time to the 

borough council precepts to satisfy the county rate in respect of each Rates 
parish in its borough (c). The amount required in respect of each Levied 
parish is calculated upon the toiiU rateable value of the parish as ^ , 

shown in the valuation list for the time being in force {d). Metropolis. 

The county rate includes, besides general county contributions (r'i County rate, 
and special county contributions (/), an “equalisation charge ’* (jf), Equalisation 
which is levied, as a separtbte item, on the panshes from which it is charge, 
due. Its amount is calculated as follows —a contribution of 6rf. 
in the £ on the rateable value of each paiish is charged against 
each parish for the year ; the whole amount of these contributions 
is called the “ equalisation fund.” Every lialf-year half the fund is Equalisation 
apportioned among the parishes in proportion to their population, 
the amount appoitioned to each parish being called “the giant. ’ If 
the giant due to the parish is less than its contribution, the diifeience 
is levied from the borough council as above stated, in respect of the 
particular parish. If the grant is more than the contribution, the 
difference is paid to the boiough council out of the fund and 
credited to the particular parish for certain specified expenses. 

Where a borough contains two or more parishes, and the aggregate 
of the contributions of those parishes is less than the aggiegate of 
the grants due to them, the difference is paid to the borough council 
from the fund, and no equalisation charge is levied from any of 
those parishes. A separate account of the county fund is kept for 
the equalisation fund (h), 

268. Pi ecepts or warrants are also issued to the borough councils rolicp 
to collect out of the jioor rate a poition of the expenses of the 
Metropolitan Police Jlistrict; and the sunis lequirod are payable 

to the Receiver (0. The amount to be laised by rat(‘S and by the 


it may levy out of rates lor the purpose of aiding highei education 
(Education (London) Act, 1903 (3 Edw. 7, c 24), Sehecl 1 (2) ) ; and bce, 
tuither, title AIjc'iuopolis, "^ol XX , pp 438, 439 
(r) The powers of the London County Council in losjxict of the making 
ot county rates and the issue of pieeepts to satisfy them are the same as 
those ot a county council ui the couiifiy , see pp 69 et srq , anfe, and 
Local Government Act, 1888 (.Tl & 52 Vict c 41). ss 3 (i ). 40 (9). The 
precepts are issued to metropolitan boiough councils by vIl<u(^ ot the 
London Government Act, 1899 (62 & 63 Vict c 14), s 1 1 (2) As to 
the form ‘of the precept, sec London (Fmancial Airangj nieiits) Scheme, 
1900, Stat K. & 0 . 1900, p 392. . 

(d) Valuation (Metropolis) Act, 1869 (32 & 33 Vict c 67), s 45; see 
p 116, mU No county rate basis is jnepared in the Metiopohs (Valua- 
tion (Metropohs) Act, 1869 (32 & 33 Vict c 67), s 77 and Schod I ) In 
parishes in the Metropolis in which there is agiiciiltiiral land, the .'imount 
required is calculated m pioportion to the lateable value of tJie paiish 
1 educed by one halt the rateable value of the agricultural land m the 
parish (as shown in the valuation hst) (Agnoiiltural Rates Act, 1896 (69 ds 
60 Vict 0 16), 8 3) 

(e) As to genei^al county euui ributions, see*l). 69, ante. 

If) As to special county contributions, see p 69, ante 

Iq) As to this see, furthei, title Metkopolis, Vol. XX , pp 442, 443, 

(h) London (Equalisation of Rates) Act, 1894 (57 & 58 Vict. c 53) ; 
London (Pinain lal Arrangements) Scheme, 1900 ; London Government 
’ Act, 1899 (62 & 63 Vict o. 14), s. 4 (1). , 

(%) Metropolitan Police Act, 1829 (10 Geo, 4 , c. 44), ss. 23—26, London 
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Treasury contribution together is limited to lid. in the M on the 
rateable value of the parish (k), subject to a correction in respect 
of the pension fund(i). 

269. Boards ot guardians in the Metropolis issue precepts to 
the metropolitan borough councils for the sums required from each 
parish in the borough to meet the expenses of the hoards, in the 
same way Jhai boaids of guardians o^ide the Metropolis issue 
precepts to overseers (m). The expensel^of boards of guardians in 
the Metropolis include, however, besides expenses incurred by the 
boards themselves, the amounts required in precepts issued to the 
boards of guardians by the Local Government Board on behalf of 
the Metropolitan Common Poor Fund(n), and on behalf of the 
managers ol the metropolitan asylums (o). 

270. All the expenses of a metropolitan borough council, incurred 
in the dischaige of its own duties, are met out of the geneial rate (p). 
Th(‘He expenses and any sums payable as such expenses are 
divided among the parishes in the borough, if there is more than 
one, m proj^ortion to the rateable value of the parisli, subject to the 
adjustment of local burdens (g^). Rateable value for this purpose 
includes the value of (Jovernment propeity, upon which a contribu- 
tion ill lieu of rates is paid (r). Contrihntioiis are required from 
metropolitan borough councils to the fund out of which the expenses 
of the Central Body established in the Metropolis under the 
Unemployed Workmen Act, 1905 («), and expenses of distress com- 
mittees incurred with the consent of tlie Central Body, are defrayed. 
These contributions are part of the expenses of a metropolitan 
borough council, and are paid on the demand of the Central Body 
in proportion to the rateable value of the borough, but must not 
in any year exceed the amount produced by a ^d, rate on that 
rateable value!/). Expenses incurred by a metropolitan borough 


(fovernment A<-t, 1899 (62 & 63 Yict c 14), s 11 (1); see Metropolitan 
I*olice Act, 1912 (2 & 3 Geo 5, e 4). s 1 (b) As to the Receiver, see title 
I'OLICE, Vol XXW y pp 468, 469. 

(k) Police Rato Act, 1868 (31 & 32 Vict c 67), s 2 ; Local (Tovernment 
Act, 1888 (61 & 52 Viet c. 41), ss 24, 27, 93 ; see Metropolitan Police 
Act, 1012 (2 & 3 Geo 5, c 4), s 1 (a) , and see title Police, Vol. XXIl., 
p. 474 

it) Police Acts, 1890 (53 & 54 Vict e 45), s 19 (4) ; 1909 (9 Edw 7. c. 40), 
fl. 2; Metropolitan Police Act, 1912 (2 Geo 5, c 4), s 1; and see title 
Police, Vol XXll , pp 474, 475. 

(m) See p. 53, ante , London Government Act, 1899 (62 & 63 Vict. c. 14), 
B 11(1), (2j 

(ti) Metropolitan Poor Act, 1867 (30 & 31 Vict c 6), s 64 ; Local Govorn- 
meut Board Act, 1871 (34 & 35 Vict c 70), s. 2 ; and see title Metropolis, 
Vol, XX., pp. 415, 416. 

(o) Public Health (London) Act, 1891 (54 & 56 Vict c. 76), s. 104. 

Ip) London Government^Act, 1890 (62 & 63 Vict. o. 14), s 10 (1), and 
SohemeB made thereunder, and see title Metropolis, Vol. XX., pp. 440, 
451. 

(q) London Government Act, 1899 (62 & 63 Vict. o. 14), s. 10 (3). 

(r) IHd , 8. 34 f and see p 14, ante, 

• («) 5 Edw. 7, c 18. , 

(0 The limit may be extended to Id. by the Local Government Board 
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council under any of the adoptive Acts, or under any local or other 
Act, which doos^ not extend to the whole of any ' parish in the 
borough, are levied as an additional item of the gojjeral rate over 
that part of the parish to which the Act in question extends; and, 
if the Act extends to the whole parish, the expenses are included in 
the geneial rate for the parish («). 

271. The general rate is assessed, made, collected and levied as 
if it were a ])oor rate, ai]|ji in general all enactments applying or 
referring to the poor rate ^ply or refer also to the general rate (v). 
Rut the promoters of an undertaking under the Lands Clauses 
Consolidation Act, 1845 (w), are only liable dining the construction 
of works to make good any deficiency in that part of the rate which 
represents the poor late or sums chargeable on it (r). 

Tlie general rate is assessed upon the rateable value appearing 
in the valuation list in toice when the rate is mado(/fc). 

The general rate is made in a presciibed foi in and entered in a 
rate-book, and a prescribed declaration must be signed by the town 
cleik before the rate is presented to justices lor allowance (5). 
Special provisions are made for showing additional items and 
exemptions (c). A clerical or arithmetical error m the late may be 
amended upon an application by the person aggrieved to twD 
justices or a police magistrate (d), and, if a person is omitted or 
misdescribed, the error may be corrected on a similar application 
by tbe ovei seers (ch When a hereditament becomes rateable m 
parts, the value shoN^n in the valuation list may be apportioned by 
the ovGi seers {J ). 


(Uti employed Workmen Act, 1005 (5 Edw 7, c. 18), s. 1 (6) ), and eeo 
title Mf inoroLis, Vol XX , p 415 

(h) London CiOveTinnent Act, 1800 (62 & 63 Vict c 14), s 10 (4); 
London (Kilting) Scheme, 1001 (Slat K & O , Uev Vol V 11 1, London 
t'ounty, pp 84 ei seq ), art 3 , and see title Metropolis, Vol XX., p. 442 

(v) London Goveinment Act, ISOO (62 k 63 Vict c 14), s 10 (2); see 
pp 1 ci seq , ante Olie Lowlon (xovcruineiit Act, 1890 (62 & 63 Vict 
c 14), s 14, applies, however, to the audit of tho general rate accounts, 
and sec title Metropolis, Vol XX , pp 451, 452 As to the making, 
allowance etc of the poor late, ^ee pp 45 et seq , ante 

(w) 8 & 9 Vict o 18 

(V) Lands Clauses Consolidation Act, 1845 (8 & 9 Vict c 18), s 133; 
Islington Borough Oouneil v London School Boards [1903] 2 K. B. 354, 
C. A. 

(a) See p 116, ante As to the current rate being affected by a pro- 
visional list, see p 126, ante 

(h) Valuation (Metropohs) Act, 1809 (32 & 33 Vict c 67), a 73, Sched 
IV. , Agricultural Kates Order, 1896, Sched V 2 , London (Rate Collection) 
Accounts Order, 1901 (Stat R & O., Rev Vol VllI , London County, 
P 88) . 

(c) London (Rating) Scheme, 1901, arts 2 (2), 3 (4), p. 88 

(d) Valuation (Metropohs) Act, 1869 (32 & 33 Vict. c 67), s 71. For 
notice of apphoation to amend, aee Encyclopaedia of Forms and Prece- 
dents, Vol. XL, p 259. 

\(e) Valuation (Metropolis) Act, 1869 (32 & 33 Vict. c 67), s 72 ; West^ 
minster Corporation v. Edgeome (1901), Ryde and Konstam’s Rating 
Appeals, 257 ; 67 J. P. 25. For form of application, see Encyclopaedia 
,of Forms and Precedents, Vol XI . p 260 ’ 

if) Union Assessment Committee Act, i862 (26 & 26 Vict c 103), s 28’, 
proviso. 

H.L.— XXIV. 


Sect 3. 

Rates 
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collection of 
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allowance. 



ISO 


Rates and Rating. 


Skct.S. 
Bates 
Levied 
in the 
Metropolis. 

Demand note. 

Persons 

assessed. 


Appeal 
against 
general rate. 


The demand note is in one of two prescribed forms, and shows, 
among other details, the several purposes of the rate, including 
the equalisation charge, if any, and the amount in the £ required 
for each( 5 f). 

272. Subject to any special exemptions, the persons rateable 
are the same as those rateable to the poor rate outside the Metro- 
polis, and the provisions for the rating of owners instead of 
occupiers ijpply equally (ft). But any wal or partial exemptions 
which existed in the Metropolis at the time of the passing of the 
London Government Act, 1899 (0, also apply ( j). A tenant who 
was entitled at that time to deduct against his landlord any sum 
paid on account of sewers rate is still so entitled (fe). 

273. There is no appeal against the general rate in the Metro- 
polis in respect of matters upon which the valuation list is conclu- 
sive (Q, but upon such grounds as non-occupation (/w) or total (??) 
or partial (o) exemption, or upon the question whether owner or 
occupier should be rated (p), an appeal lies against the general rate 
to the county quarter sessions, m the same way as an appeal lies 
against a poor rate outside London, except that objection to the list 
is not a condition precedent and no notice is given to the 
assessment committee (q). An appeal does not he against a rate 
based on a provisional list on the ground that there had been no 

( 9 ) London Government Act, 1899 (62 & 63 Vict c. 14), b 11 (3); 
London (Bate Collcctjon) AocountB Order, 1901, art 4, Scliedule 

{h) London Government Act, 1899 (62 & 63 Vict c. 14), r 10(2); and 
BOP pp. 4 et 8cq , ante. As to the Agricultural Rates Act, 1896 (59 & 60 
Vict c, 16), and the Tithe Rentcharge (Rates) Act, 1899 (62 & 63 Vict 
c 17), see London ( Rating) Scheme, 1901, arts. 2 (3), 4 

( 1 ) 62 & 63 Vict c 14 

(Y) London Government Act, 1899 (62 & 63 Vict c 14), s. 10 ( 1 ); 
London (Rating) Scheme, 1901, arts 2 , 3 (3), 4 Many of these 
exemptions are created by local Acts, or by orders made by vestries 
(Metropolis Management Act, 18.55 (18 & 19 Vict, c 120), s. 159, see 
London and Bughion Eatl Co v Lewisham Guardians {ISl 9), 4 Q. B. D. 
389). Certain general exemptions arc created by the Metropolis Management 
Act, 1866 (18 & 19 Vict c 120), ss 163 — 165 Where , s 163, apphes, 
the Agricultural Rates Act, 1896 (59 & 60 Vict. c 16), does not apply ; 
see ibid, B. 1 (2) (a), and, see, further, title Metropolis, Vol. XX., 
p. 441 

(k) London Government Act, 1899 (62 & 63 Vict c 14), s 12. 

(l) Valuation (Metropolis) Aot, 1809 (32 & 33 Vict. c 67), s. 46; see 
pp ir5, 116, 

(m) SmUh v. Lamhetk Assessment Committee (1882), 9 Q. B D. 686 ; 
affinned 10 Q. B. D. 327, C. A. 

in) Sa/eoy Overseers, etc, v. Art Union of London, [1896] A. C. 296 ; 
iu V. InshMion of Civtl Engineers (1879), 5 Q. B D. 48, see p, 21, 
ante, 

( 0 ) London and India Bocks Co v. Woolwich Borough, [1902] 1 K. B 760 , 
and pp, 23, 24, ante ^ 

(p) 11 hite and Hales v. Islington Corforahon. [1909] 1 K. B 133, C. A. ; 
and see 19 , ante. 

(q) London Government Act, 1899 (62 & 63 Vict c 14), s 10(2); see 
pp 57, 01 , ante.. The Onion Assessment Committee Amendment Act, 
1864 (27 A 28 Vici 0 . 39), s 1 , does not apply to the Metropolis. For 
the othei conditions of an app6£0 against the poor rate, see pp 59 c/ seq , 
anU, 
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alteration m value which justified the inclusion of the hereditament 
in that list (r). 

Sub-Sect 2.— The Cxty of London 

274. The Mayor and Commonalty and Citizonfl of the City of 
London acting through the Common Council are the overseers for 
the parish of the City of London (s). 

275. As such overseers the Common Council make a poor rate (i), 
which includes, besides certain expenses ot the Common Council 
itself, sums required by the authorities who levy their money by 
precept, namely, the London County Council and the guardians 
of the City of London union (f) ; and they also make a separate and 
distinct general late (a), which includes sums raised for the purposes 
of the old sewers rate, consolidated rate, police i ate {h\ trophy tax (c), 
and certain miscellaneous expenses. An appeal against the latter 
rate lies to the quarter sessions for the City of London (d). 


Sect 3 

Bates 
Levied 
in the 
Metropolis. 


Rating 

authority. 

Poor rate 
and general 

late. 


(r) London County Council v SlioredUtli Borough Council (1911), 76 J P. 
386. 

{s) City of London (Union of Paiishes) Act, 1907 (7 Edw. 7, c. exL), 
BS 11, 13. As to the aica known as the City of London,” see title 
Meiropolts, Vol XX , pp. 400, 401 

(() City ot London (Union of Parishes) Act, 1907 (7 Edw 7, o cxl ). 
SB 11, 12, 18 — 21 ; see p. 126, ante. See, further, aa to the making and 
purposes of the City “ poor rate ” and “ general rate,” title Metropolis, 
Vol XX., p 439. 

(tt) City of London (Union of Paiishes) Act, 1907 (7 Edw 7, c cxl.)» 
SH 16 — 17, 19 — 21. The making etc ol this rate are governed by the 
provisions of this and earlier local Acts 

(6) As to finance relating to the City Police, see title Police, Vol XXII., 
pp. 480, 481. 

(c) As to the tiophy tax, see titles Metropolis, Vol XX , p 423. 
note (a), liOYAL Forces 

(d) As to this court, see title Magisir aies, Vol X IX" , p 022 Otherwise 
the conditions of such an appeal are the same as in the metropolitan 
boioughs; see p. 130, ante. ,An a])peal uiide.r the County Rates Act, 1862 
(15 & 16 Vict c 81), B 22 (see p 75, ante), on the giound that the total 
in the valuation list upon avIucIi the rate' was based included j^ropeiiy m 
the City of London exempted by statute from liability to the county rate, 
lies to the quarter sessions of th(‘ County of Loudon (R v. London County 
Justices', R V London City Jubiices, [19I2J 2KB 566), 


RATIFIOATION. 

See Agencx; Master and, Servant. 
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RATIO DECIDENDI. 

See Judgments and Orders. 


RATIONE TENUR>€. 

See Highwa\s, iiTREETs, and Uriduks. 


REAL ACTION. 

See Action. 
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Part l.~lntPoduction. 

Sect. 1. — The Genetal Natine of Heal Estate and Chattels Ileal 

276. The term “property” is used to denote either rights in the 
nature of ownership or the corporeal things, whether lands o*r 
goods, which are the subjects of such rights. This dual moaning of 
the word arises from a natural tendency to identify the corporeal 
thing with the aggregate of rights which make up the entire right of 
ownership, including the right of exclusive possession or enjoyment ; 
and it IS confined to cases where the right involves possession. 
Thus, where a peison is entitled to land m fee simple in possession, 
the term “ propei ty ” is ecpaally appropiiate to dpscribe the land 
itself and his interest in the land, and this usage is extended to 
limited interests, such as a life estate, in possession. But when 
the right does not involve ])ossesHion of a corporeal thing, where, lor 
example, it is an easement or a rentcharge, the term “ property ” 
denotes a right only (a). 

277. The term “real” denotes that the thing itself, or a 
particular right in the thing, can be specifically recoveied (b ) , and 
since, speaking generally, such specific recovery was originally only 
allowed m the case of land to which the claimant was entitled for 
his own or another’s life or a greater estate (c), the term “real 
propeity ” denotes, first, land and things attached to land so as to 
become part of it, and, secondly, lights in the land which endure 
for a life or are inhei liable (d), whether these involve full ownership 
or only some paitial enjoyment of the land or its profits («). 


(a) This confusion between the thmg and the subject of nghls and the 
nghts theniflolvcB has been fiequently commented on, see Austin’s Juris- 
prudence, 4th cd , pp 371. 8(l4 , WilliaiTiB, Law of Ileal Property, 21st ed , 
p. 4 , and as to corj»oieal hcieditaments, see, further, p 160, post; but 
in practice it is not pioductivo of lucouveiiience. 

(b) This follows from the ision of actions mto real and personal, a 
division which is quite distimU from that between actions in rem and 
actions in peisonam and see the Law Quarterly Review, Vol IV , 
p 394 As to real actions, see title Action, Vol I , pp 32 et seq. 

(c) See Pollock and Maitland, Ifistoiy of English Law, Vol 11 , p 179, 
where it is pointed out that this incident M specific recovery has no actual 
connection with the nature ot the nght of pioperty , and see title Pek- 
soNAL Property, Vol. XXII , pp etseq, ^92et8eq, 398. A more 
substantial distinction is that “thmgs real aie such as are permanent, 
fixed and immoveable, which cannot be earned out of their place, as lands 
and tenements ; things personal are goods, money, and all other move- 
ables, which may attend the owmor’s person wherever he thinks proper to 
go ” (2 Bl. Cora 16) But this only suits tangible forms of personal 
property, and not the most im})ortant moderntforms, such as shares and 
other choses in action; and see, further, title Personal Property, 
Vol. XXII , p 387, note (c) 

(d) Leasehold interests wcie not originally specifically lecoverable and 
have long been desenbed as chattels real; see p 138, po^, 

(e) As to the distinction between immovables and movables; see 
Re Earnshaw-Wall, [1894] 3 Ch 156; sed titles Conflict of Laws, Vol 
VL, pp. 196 et seq ; Descent and Distribution, Vol. XL, p. 3, note C/). 


Sect 1 
The General 
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Meaning of 
“ property ” 
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SSCT. 1. 
The General 
Natnre of 
Real Estate 
and Chattels 
Real. 

Beal estate 
and chattels 
real 


No absolute 
ownership in 
land. 


278. Proprietory rights involving possassion of real property m 
its corporeal sense are called “ estates and these estates are 
divided into real estate and chattels real. Beal estate includes 
estates in land which are of freehold (/H or customary (.<?) tenure, 
and also any rights in land, such as a rentcharge (h% which admit 
of being limited in the same manner as freehold estates (i). 
The chief result of an interest being classed as real estate is that, 
Unless its duration is restiicted to a life or lives, it is capable, apart 
from the Land Transfer Act, 1897 (j\ of descending to the heir (k) 
An interest for a term of years is classed as a chattel, and on the 
death of the termor it goes with his goods and chattels to his 
personal representatives (1 ) ; but being carved out of the realty, it 
is known as a chattel real (m). 

Sect. 2. — The Feudal System and Feudal Tenure, 

279. Technically, land is not the subject of absolute ownership, 
but of tenure. According to the doctrine of the common law there 
is no land in England in the hands of a subject but is hold of some 
lord by some service and for some estate (n); and this tenure is either 


If) Bridgewater (Oountess) v. Bolton {Duke} (1704), 6 Mod. Rep. 106 

(^) See Car v Klluon (1744), 3 Atk 73, 76 5 Reid v. Shergold (1806), 10 
Vos. 370, 378 ; Torre v. Browne (1866), 6 H. L Cas. 666 , 671 » and for 
the definition of real estate, see p. 162, port. The fact that copyholds 
could formerly not bo devised at law without a surrender to the uses of the 
will led to the rule that “ real estate ** in a wdl did not include copyholds 
in the absence ol evidence of intention to include them ; see Car v EUuon, 
§uvra Such ovi donee was supplied by a imrrender to the uses of the 
will {Tendnl v. Smith (1740), 2 Atk 85 ; Dod v. Bod (1766), Amb. 274 , 
Torre v. Browne , supra) ; and, without such suirender, an intention was 
inferred when the testator had copyhold, bat no freehold, estate {Smith 
V Baker (1737), 1 Atk 385, Ithell v. Beams (1749), 1 Ves Sen 216; 
Church V. Mundy (1808), 15 Ves. 396) , but in the latter case it was 
further necessary for equity to supply the surrender, and this was only 
done m favour of a wife, children, or creditors (Byas v. Byas (1751), 2 Ves 
Sen 164; Judd v Pratt (1808), 16 Ves. 390 l cee Seaman v. Woods (1867), 
24 Boav 372) The necessity for a surrendar to the uses ot the will was 
abolished by slat (1815) 65 (leo 3, c 192, repealed, and in effect 
re-enacted, by the Wills Act, 1837 (7 Will. 4 & 1 Vict c 26), and therefore 
evidence of intention to devise copyholds, other than the mere use of the 
term “real estate,” became unnecessary {Dae d Claile v Ludlam (1831), 
7 Bing 276 ; Torres Browne, supra, at pp. 573, 574) ; and copyholds may 
pass under a devise of freehold and leasehold estates and all other property 
( Edwards v, Barnes (1836), 2 Bing (n. c ) 262 , and see, further, title Wills) , 
or of freehold and personal esfeite {Beeves v. Baker (1854), 18 Beav. 372, 
382). As to copyholds 8 C« title Copyholds, Vol. Vlll , pp. 1 et seg. ; and 
as to custoinaiy lieeholds, see ibul , p 67, and p 149, post 

{h) See p. 285, post; and see title RENTCUAimES and Annuities, 
pp 466 el seg , poet 

{%) As to shares in companies which are real hereditaments, see p. 162, 
post 

(3) 60 & 61 Vict c. 65 ; see title Executors and Administrators, 
Vol NlV.p p 238 

{k) Sec title Descent and Distribution, Vol XI , pp 4 ef seq 

0) Sec p 164, post , title Executors and Administrators, Vol. XIV., 

p. 230. 

{m) Bridgewater {Countess) v. Bolton {Duke) (1704), 6 Mod Rep 106, 107 ; 
and see p. 164, post, ^ 

{n) Co Lilt 65 a, 93 a ; 2 Bl. Com 53 ; Challis, Law of Beal Property, 
Ird ed., p. 4. Land owned by a subject, and not held of a lord, 10 called 
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under the King directly, or under some mesne lord, or a succession 
of mesne lords, who, or the last of whom, liolds of the King. Thus 
the King is lord paramount, either mednte or immediate, of all 
land within the realm*(o). The tenure of land is based upon the 
assumption that it was originally granted as a ‘‘ feud ” (p) by the 
King to his immediate tenant on condition of certain services, and, 
where there has been subinfeudation, that tlie immediate tenant in 
turn regranted it {q ) ; and although for most purposes this systeii>^ 
known as the “feudal syatein,’* has lost its piactical importance, it 
still determines the form of property in land (r), 

280. Tenure carried with it reciprocal obligations and rights on 
the part of lord and tenant («). The lord was bound to defend his 
tenant’s title (i); the tenant was bound to render to his loid 


allodial land (Co Litt lb; 2 B1 Com 47^ ; and a system of allodial 
ownership appears to have preceded the feudal system m England, the 
land then owned being termed, according to the mode of acquisition, book- 
land or folkland (Co Litt. 625 a, Hargrave’s noie ; Pollock and Maitland, 
llistoiy of English Law, Vo) 1 , pp ^iletseq . Digby, History of the Law of 
Real Pioperty, 5th ed , pp il et seq ) Such ownership is assumed to have 
been — at any rate as to bookland, or land received by grant — absolute 
ownership, and the term '’‘allodium” is used to denote land owned 
absolutely The term sui vivv>d the institution of the feudal system, and was- 
applied to land lield of a loid, so that a man was sometimes said to hold 
in aUodw , but the allodium and the henefinum weie then becoming trans- 
tormed into the feodum (Pullock and Maitland, Hi8l*ory of English Law, 
p 49 ; l)igby, History of the Law of Real Property, 5th ed , p 26) 

(o) Co. Litt 1 a, 65 a , 2 Co Inst. 601 : — “ Therefore the Kingis 

dom inu8 mpia omnes ” As to the position of the King as the “ hege lord ” 
of lus subjects, see title (k)N<^TiTuriONAL Law, Vol VI , pp 339 ei seq 

(p) “ Feudum,” “leodum,” “lief,” “fee” ; these appear to be all forms 
of the same word ; as to their derivation, see Digby, History of the Law of 

Property, 6th ed , p 35, n ; compare 2 Bl. Com 46 The hypothesis 
18 that the land was wanted by a chieitam to his follower ; in Latin as a 
henefictum, in the Teutonic languages as a fief, or fee — ^Latinised mto 
feudum, feodum — or their equivalents The Enghsh terms were feodum 
and fee (Pollock and MAitland, History of English Law, Vol. I , 
p 214, n (2) ) The granr assumed and perpetuated the relation of lord 
and vassal ; and the inteiest of the donee came to be hereditary The 
leading idea in “ feud,” as iwed in the expression “ feudal system,” is that 
of vassalage ; m the form ” fee ” the heicditary nature of the vassal’s 
interest is most prominent (bce Pollock and Maitland, History of Enghsh 
]jaw, Vol. L, pp 44 et seq ) ; and as to the theory that the title to all land 
is denved ultimately from the King, see 2 Bl Com 61 The term “feu” 
IS in everyday use m SeoHand Feu there the prevailing tenure of 
laud, and is now ol the nature of a perpetual lease 

iq) See Pollock and MaitUnd, History of English Law, Vol. I , pp 211, 
216 

(r) It has been said that the practical consequences of tenure at the 
present day are (1) escheat (see title Descent and Distribution, 
Vol Xl., pp. 23 et seq ) ; (2) the lord’s nghts in lespect of copyholds (see 
title Copyholds, Vol VIH , pp 22 et seq.) ; (3) the rights ol lord and 
commoners (see title Common^ and Rights op Common, Vol IV., pp. 499 
et seq ) in respect of waste lands ot a manor (Challi8,Law of Real Property, 
3rd od., p 3). 

(s) Pollock and Maitland, History of Enghsh Law, Vol. L, p. 815. 

(t) 1btd,pp 281,287; 2P1 Com 46 Aslo the position of the Sovereign 
— “ Urge lord " of his aubjeots as parom* patriijB, see tiLld CoNBxm^'i ioN/\h 
Law, Vol VL, pp. 339, 476. 


Sect, 2. 
The Feudal 
System and 
Feudal 
Tenure, 


Forms of 
teuure 



140 


Real Pbopbbty and Chattem Real. 


SlOT. 2 . 

The Fendal 
System and 
Fendal 
Tenure. 


Tenure in 
chiralrj 


certain services (a). The nature of these services varied according 
as the tenure was in chivalry or in socage. Tenure in chivalry 
furnished the basis of the military organisation of the Teutonic 
races after the fall of the Eoman Empire (i). Tenure in socage, 
supplemented by tenure in villenage, provided for the practical 
requirements of agriculture (c). In addition, lands might be granted 
to the Church, and, if no services were reserved, this was tenure in 
trankalmoin (rf). 

281. The usual form of tenure in chivalry was tenure by knight’s 
service (<?), Tlie personal relation of lord and tenant was constituted 
l)y homage and fealty (/), and the essential service was the providing 
of one or more knights according to the size of the fee(r/). This 
service came to be generally commuted for a money payment known 
asf ‘ escuage ” or rent (h). The tenure imposed upon the tenant the 

(a) 2 B1 Com '51 ; see the text, mfra 

(b) Sec 2 B1 Com 62 

(c) Probably the principle of tenure by military seivice was recognised 
m England before the Conquest, but, according to the current view, its 
definite establishment took place in the reigti of William J (compare 
2 B1 Com 48), to whom is due the feature which distinguished it from 
military tenure on the Continent, namely, tliat the military service of 
undertenants was due directly to the King, and not to the mesne lord It 
flourished dunng the century succeeding the (^onqiiest, and its various 
incidents, including rehef, wardship, and marriage, became more or less 
definitely ascertained But, as a system of military organisation, it had 
only a short existence. Personal set vice for foity days in the year, accom- 
pamed sometimes with the claim that the service must not be outside the 
loalm, did not supply the King with the kind of army he reqiiiicd Money 
payments (see the text, infra) to some extent leplaced personal service ; 
but from the tune of Edward 1 neither personal service nor its money 
equivalent appears to have been available, and the Crown forces had to be 
laised by other means As to the speedy docav of feudalism as a mihlary 
system, see Pollock and Maitland, History of English Law, Vol I , p 231 
As to the modern relation between the ('*rown and the Royal Foices, see 
title Constitutional Law, Vol VI., pp 417 ef seq 

{d) See Littleton’s Tenures, ss 133 et teq , 2 Bl Com 101 et seq , 
Pollock and Maitland, History of English Law,*V ol I , pp 2 1 8 ct seq , Digby, 
History of the Law of Real Piopeity, 5th ed , pp 38, 138 See as to Church 
property geneially, title Ecclesiastical Law, Vol XT , pp 713 et seq 

(«) See Pollock and Maitland, History of English Law, Vol I , p 230 ; 
2 Bl Com 62 

(/) See Pollock and Maitland, History of English Law, Vol 1 , pp 227 
et seq , and, as to homage, see (^o Litt 64 a ; as to fealty, see ihid , 67 b ; 
and see 2 BL Com 53 

{q) 2 Bi Cora. 62 But the.knighCs fee did not represent any fixed 
extent of land ; as t(» this, and as to the apportionment of the number of 
knights as between the King and his tenants in chief, see Pollock and Mait- 
land, Histoiy of English Law, Vol 1 , pp 235 et seq , and, as to the 
introduction and size of knights’ fees, Round, Feudal England, pp 226 — 
236 The definite allotment of mibtary service appeals to have been com- 
menced by William I and to have been complete under Henry II (Pollock 
and Maitland, History of Enghsh Law, Vol L, pp. 236, 238) An estate 
held the King, consisting of many knights’ fees held of the tenant in 
capitSf came to be known honour or barony. Thence may have arisen 
the distinction between peers and commoners (Pollock and Maitland, 
History of English Law, Vol. L, p 259) ; and see, further, title Peerages 
AND Dignities, Vol XXII., p. 264, note (c). 

(h) This was s6 in the case of tenants not holding directly of the King, 
and homiigo, fealty and escuage scutage) were a sufficient test of tenure 
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burdens known as relief and aid, and gave the lord the rights, if the 
tenant had died leaving an infant heir, of tlie wards! up and marriage 
of such heir (i). 

282 Homage was not required in socage tenii!o(A), but the 
tenant did fealty, and iiKiially rendered services such as plough 
service or the payment of fixed escuago or money rent , and it was 
essential to this tenure that any services should l)a certain (0- 
There might be rtiliel payable in moiu'y, such as one years rent, or 
in kind(?/i), but the lord wa.s not entitled to the lights ol marriago 
or wardship (a). The wardship ot an infant heir until fourteen 
years went to his iieaiest relation to whom the inheritanee could 
not descend (o) Services in money or labour, however, were not a 
necessary incident of socage tenure ( p). 

283 . Where tho land was hold by personal service, the tenant was 
a Serjeant ” (f/), and liis tenure was known as “ lenilre in serjeanty.” 
This ten lire was ordinarily a temue in chualiy and carried 

by kmgbt’fl service (Littleton’s IViiuies, s 103 ; see Pollock and Maitland, 
Histoiy ol Eiiglisli Lav, V"ol I , pp 251, 2f)d, note (1) ; 2 Bl ('’tmi 74) 
Siiictly the escuago was due to t.lie immediate lord, l)ut on various occa- 
sions, ehielly between 1100 and 124{^, it was levied directly by the King 
(Pollock and Maitland, Ilistoiy of Englisli Law, Vol T , jip 232, note (1), 
240, 253) This system ena]>l(‘d knights’ tees to be cut up into tiactional 
paits in a manner which would have been impossible hail the service been 
really unlit aiy To wdiat extent the service ol tho tenants tn capite of the 
King was changed to a money payment seems doubtful Perhaps the 
comrnutatjon was a matter of special arrangement, and in the absence ot 
airangemeut the tenant had to iuinish military service or pay a fine for lus 
default ( thid , p 247) Blackstone declines to recognise teimio by escuage as 
tenure by kniglit soiiico, and sees in it, as was indeed the fact, the 
destruction ol tlio advantages of the feudal constitution, leaving only its 
hardships (2 B1 (^)m, 75) 

(t) Littleton’s Tenures, s 103 ; Po Liit. 76 a. As to relief, t c , a sum 
to be paid by the tenant on succeeding to the fee, see Littleton’s Teriuics, 
SB 112, 113 ; Pollock and Maitland, History of English Law, Vol I.,p 288. 
The rehof for a knight’s fee was lOUs ; for a barony it was not fixed {ibid , 
p 289) As to the origin ot* relicts and their connection with heiiots, see 
ibid , p 293 , and as to heriots, see title Cofyiiolds, Vol VIII, pp. 37 et 
seq. As to aids, see Pollock and Maitland, llistoiy ot English Law, Vol I , 
pp 299, 330 The recognised “ aids ” weic to ransom the lord, to many 
his eldcKst danghtei, and to kiiiglit Ins eldc'jl. son , theie might also be an 
aid to assist the lord m paying his own leliet As to waidship and marriage, 
see Littleton’s Tenures, ss 109, 110, 114, 115, Pollock and Maitland, 
History ot English Law, Vol I , pp 299 et seq. In the case ol tenants in 
chiot there was an additional relief known pnmei seism ” {ibid , p 292). 
As to all these incidents ot teniiie in chivaliy, see also 2 B1 Com. 63 et seq 

(fc) Homage was peoubarly an incident oi military tenure, though it was 
occasionally rendered by socage tenants (Pollock and Maitland, History ot 
Enghsh Law, Vol I , p 286) As to its nature, see Co Lit.t. 64 a — 67 b. 

(l) Littleton’s Tenui es, ss 117 — 120 

(m) Ihltloton’s Tenures, ss 126 — 128, see Pollock and Maitland, 
History of English Law, Vol 1 , p. 289 ; Anon. (1578), Dyer, 362 b (18). 

(n) See Pollock and Maitland, History of English Law, Vol I , p. 275 ; 
2B1 Com 80 

(o) Littleton’s Tenures, 8. 123; title Infants and Children, Vol XVII, 

pp 121, 122 

ip) Fealty alone made socage tenure (Littleton’s Tenures, ss. 118, 131 ; 
and see 2 Bl. Com. 80). For instances ot various sei Vices incident to 
tenure, see Bruerton^a Case (1694), 6 Co. Bcp. 1 a, 2 a 

(g) Or serviens. See Pollock and Maitland, History of English Law, 
VoC L, p. 262 ^ , 
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with it: relief (r), waiilship, and marriage, but the porBoual nature 
of the service forl)a<le its commutation for escuage (or scutage). 
Ultimately, a distinction was drawn between service of an honour- 
able or important nature, which constituted the tenure of 
“ grand serjeanty ” (s) and existed only under the King immedi- 
ately, and the tenure known as petty serjeanty ” (t), where 
tte service was the rendering of some small matter incident to war- 
fare ; but petty serjoauty did not carry wardship or marriage, and 
was in effect a socage tenure. 

284. Every freehold tenure which was not in chivalry or in 
frankalmoiu (u) came to be classed as socage ; and a fieehold tenure, 
whore only fealty was due, was of this nature (a). Where the mam 
feature of a grant of land on freehold tenure was the payment of a 
rent m money, the tenant was frequently said to hold in “foe 
farm,*’ and the* rent was called a “ fee farm rent,” but the tenure 
was a socage tenure (6). 

285. The tenant of land could grant a part of it to be held of 
himself as lord, and by this process of subinfeudation one or more 
mesne lorlships or soigniories might be established (c). Where 

(r) As to relieh see note (0. I> 

(«) As to gland serjeanty, see LiKleton’s Tenures, ss, 153 — 168, 161 , 2 
B1 Com. 73 , title C'oNSTiTrjTroNAL Law, Vol VI , p 328 
(t) As to petty seijeantv, see Littleton’s Tcnuies, ss 159 — ICl ; 2 B1 
(^tn 82; and, *as to both grand and petty siTjeanty, see Pollock and 
Maitland, lhatory of English Law, Vol 1 ,p|) 262 et Req , 315,336 
(«) Land held by ei'clesiastics m right ot their churclies, wheie no definite 
serviee either spintiud or secular ^as due, was held in fiee alms, oj m 
fr<ankahnoin ; as to this tenuie, see Littleton’s Tenures, ss 133—142; 2 BJ. 
Com 101 ; J*o]Ioek and Maitland, History of Enghsh Law, Vol J , pp 240 
et $eq ,* p 1 40, ante 

(o) Littleton’s Tenures, s 131 The association of socage tenure with 
agriculture suggested the old derivation of socage from “ soc ” (French, 
ploughshare) More probably it has the same root as “ seek,” and denotes 
that the tenant was subject to the juiisdiction of a manox or other local 
couit (compare the use of the words ” sac and soe ” in giants of private 
junsdiclion , see Pollock and Maitland, History of Enghsh Law, Vol I , 
pp 20, 60 , and as to the denvation of ” socage,” see xhi4 , p 274 , Digby, 
History of the Law of Real Propeitv, 5th ed , p 45, n ) Socage tenure 
probably existed befoie the Conquest, and it has been called a rebc of 
Saxon hberty (2 B1 ( V>in Bl) At the Conquest, many manors — especially 
manors of ancient, ^leuiesne (see p 1,50, 'post) — had tenants known as 
sokemeu (“ socmanm ”), who were distinct from villeins, and were some- 
times divided as tree and bond sokemeu. But, while the free sokemeu 
may have given their name to tenure m socage, this arose also under 
other circuinstaijc^s — by leolfments wlieio lived rents or services were 
reserved ; by ancient fceiiuie at lived rents or services where no chaiter 
♦‘xistod ; and gen(*raUy every free holding that was not iii (ihivalry, or 
seijeanty (see the text, svpra), or liaiikalmoiii, was classed os socage 
Smee socage Avas not hable to uncertain escuage, wardship and marriage, 
there was doubtless a tendency foi it to increase at the expense ot 
mildary lenuie by the gr^ual conveision into socage of holdings as to 
winch 1 he evidence of miljt ary tenure had been lost , see Jat i leton’s Tenures, 
h IIB, Vmogradofi, Villainage in Kngland, pp 178 — 210, Pollock and 
Maitland, Histoiv oi English Law, Vol J , pp. 271 — 277, 343, Vol Jl, 
p 268 ; Hoidsworth, Hisloiy of Kiicli^h Law', Vtd J , pp 10 et seq With 
t^(K‘age leuuie wAe sometimes a^ssoeialedspeciul inojdtmtsso as to constitute 
part icuhir spticies of t-his tuiure^ see ]» 148, post 
(/>) Poiioik and Maitland, Hi toiy ol Enghsh Law, V'ol 1 , Ji 273 
(c) ;4e(\ of Euiopeduiing the Middle Ages, ch IT , x>t u , 

ruUock and MadUndi Histoiy ol Eilglish Law, Vol I , p 295 
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there were several free tenants holding under the same lord, the 
lord, as an incident of this system of tenure, hud rights of civil 
jurisdiction over them ; and by special grant from the Crown or by 
prescription he might have rights of criminal jurisdiction, lie 
might also have villein, or unfree, tenants holding land at his will — 
afterwards copyholders (d) holding at his will according to the 
custom of the manor— and over these, also, he had jurisdiction (e^. 
In addition he might retain lands — his deiiKisne lands — in his own 
occupation. An estate laige enough to have these various incidents 
— free tenants, villein tenants, demesne lands, and a local court — 
was known as a manor (/). 

286 Either originally or at an early date the tenant had power 
to alienate the entirety of his holding so as to substitute the grantee 
for himself as tenant to the immediate lord (p ) ; but, since he could 
not require the lord to accept an apportionment of* the services, he 
could not alienate in this way a part of his holding (/i). If he 
wished to make an effective grant of a part, ho could do so only by 
subinfeudation (i). But subinfeudation prejudiced the superior lord 
ill the enjoyment of his feudal dues (j), and it was first checked (k) 

instance of eight successive subinfeudations is given) The actual tenant 
oi the land held in dominico , the mesne lord tii servitw The tenants of 
the Crown weie usually known as tenants va eapiie, but this was in fact a 
relative term (2 Co Inst 501), and each tenant held in captte of the lord 
immediately above him (Pollock and Maitland, History of English Law, 
V^ol L, p. 212, note (1)). 

(d) See title Copyholds, Vol VIII , p, 3. 

(e) Private jurisdiction was an essential element in feudalism (Pollock 
and Maitland, History of English Law, Vol I , pp 20, 21) ; and, as to such 
junadiction, see ibid , pp 558 el seq Ongin.iUy there was, perhaps, only 
one couit for free and non free tenants {ihid , p. 581) SiibsequenUy 
there were two courts — the couit baron for the fieeholders, and the custo- 
mary court ior the copyholdeis (Digby, Histoiy of the Law of Peal 
Property, 5th ed , pp 52 et tteq ), and see titles Copyholds, Vol. VIII , 
p. 11 ; Courts, Vol IX , p. 216 

if) Pollock and Maitland, History of English Law, Vol 1 , pp 584 eUeq 
But the term was at liist indefinite, and a manor didnotnecessanly lequne 
all these incidents (ibid ), As to honours and manors, see title Copy- 
holds, Vol VIII , pp. 1 et seq Except in Iielaiid and m a few cases m 
the Noith of England, honouis aio piactically extmet. 

(g) Bract lib. u , c 35, iol. 81 ; Co Litt 43 a; see Digby, History of the 
Law of Real Property, 6th ed , p. 157 Blackstone, howovei, following 
Wnght (Tenures, 156), perhaps with more regard to theorv than history, 
considers that the fee could not be ahcngited without the consent of the 
lord, sueh an alienation being opposed to the natiiio of the feudal relation 
of lord and vassal (2 Bl. Com 57, 287) ; see the discussion of the question 
m Pollock and Maitland, History of English Law, Vol 1., pp. 31U et »eq. 
It seems that the lord could, after alienation by the tenant of his holding, 
still require the services irom the original tenant (2 Co. Inst. 60U). 

(h) Co Litt. 43 a ; 2 Co. Inst. 65. 

(i) See p 142, ante, 

(?) See p 144, post, 

(k) By Magna Carta (1217), c 39, which provided that no freeman should 
thenceforth “ give or sell *’ more of his land than that, out of the residue, 
there might sufficiently be done to the lord of the fee the service due to 
him in respect of the lee ; repeated m the Charter (1225), 9 Hen. 3, c 32, 
and amended by slat. (1290) 18 Edw. 1 (Quia Emptores),*c 2 ; see Digby, 
History of the Law of Real Property, 6th,ed., p. 133 ; Challi8,Law of Real 
Property, 3rd ed , p 19. The words of the statute are not clear, but it 
seems to have been aimed at Bubiufeudation, and not alienation (2 BL Com. 
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and then entirely abolished by statute, while, on the other hand, 
the right of alienation by substitution of another as tenant was 
confiriued and extended to alienation of a part only of the holding (II 

287 . The chief cause of damage to lords by subinfeudation was 
in the loss of the iirolits of escheats, marriages, and wardships (/«). 
The statute Quia Emptores(n) recites to this effect, and provides 
that from thenceforth it should be lawful for every freeman to sell at 
his will his land or tenement or part thereof, so however that the 
feoffee should hold the land or tenement of the next superior lord by 
the same sei vices and customs by which the feoflor previously held 
them (o). \\ hc*re a pait onl}’^ of the land is sold tlie services are 

appoitioned according to the value of the land sold (p). The 
statute (/i) does not authorise the sale of land into moitmainC^) con- 
trary to the statutes m that behalf, and applies f)nly to lands held in 
fee simple (a): hence it does not pievent the giant of an estate for 
life or in tail to be held of the grantor (l>). But, although the 

289) As to a feolTmeiit in Inoacli oJ tlio statute, sec (V» Litt 43 a ; 2 Vo 
Inst 06 , It seems that it could be avouh d by the lieir of the iloiior and al^o 
by the donor’s loid (I’olJock and Maitland, llisloiy ot Kiifilish Law, p 31.1 . 
Digby, History ot the Law ot Ileal Piopcity, p. 157), and the praitieal 
efiect ot the statute was to enable the loids to exact a tine lo^ licence 
to assign (Ohalhs, Law of Keal Piopertv, 3id ed , p 21) In legaid to 
lands held of the Ring, a prerogative light wms asseiied and giadiially 
established that the lands could not be alienated wilhout Ins consoiit. , as 
to the growth ol this right, see I’ollook and Maitland, ILstoiy ot English 
Law, Vol. I , pp. 310 ct , and see Po Litt 43 b 

(l) JStat (1200) 18 Kdw 1, c 1 , see Ligby, llistoiy of the Law of Ileal 
Property, 5th ed , p 236 

(m) Pollock and Maillniid, Ilistoiy of English Law, Vol I, p 311, 
Challis, Law ol Peal Piopcrty, 3id ed , p 18 

(n) Stat (1290) 18 Edw 1, c 1. 

(o) Stat. (1290) 18 Kdw 1, c 1 The word '‘customs” is hcie 
synonymous with “scivices” (2 Co Inst 502) The statute lendeied 
uunec*csbary a licence lor ahenating Irom a ii^esiie lord, but did not aflect 
the Crown, and hence the (hown tenants still lequiied a hceiKe By 
stat (1327) 1 Edw 3,st 2,c 12, it was pi ovided that the penalty foi aliena- 
tion without hcence should be a reasonable hue and not forteituie, and 
such fines continued till stat (1060) 12 Cai 2, c 24 (bee Pollock and 
Maitland, llistoiy ot English Jidw, Vol I„ p 318 , Co Litt 43 b) 

(p) Stat, (1290) 18 Edw 1 (Quia Emptoreb), c 2. That is, it the 
sei vices weie app< itionable , otherwise the sei vices might, accoiding 
to the uj< umstances, be due, afl.er abenatjou, fiom each tenant or from one 
only ; ami in the latter case the*one who did the sei vice might be entitled 
to contiibutioii lioni the otheis As to whelhei serviees would be multi- 
plied on alienation ot part oi not, and as to conliibution, see liiaerlonh 
Case (1594), 6 Eo Hep, 1 a; TalhoVh {John) Cabc (1010), 8 Co Hep 104b 
In these respects there was no diffeienee botwc^cu annual sei vices and 
occasional sci vices, such as heiiols {Talbot's (John) Case, supia) and as 
to tlie elieot of a puichase by the lord ot apart of the land lu extinguish- 
ing ilic entire services, see Btueilou's Case, supta , TtilboVs (John) Case, 
euiha The apjioTtionmcnt of servici's was accvudmg to “quantity,” but 
this rcfMncd to value (2 ('o. lubt 60,*?) 

(q) As to the lestnction on alienation m mortmain, see note (o), p. 288, 
post 

(а) Stat (1290), 18 Edw 1 (Quia Emptores), c. 3 - — ” Et sciendum quod 
ifetiid statu turn locum tenet de teins venditis tenendis in feodo simphciter 
tantum ” ; ne Digby, History ot the Law of Heal Propeity, 6th cd , p. 237 

(б) Consequently, an estate for life or m tail can be granted icsoiviug a 
sent (Littleton’s Tenures, s 214) if the grant is for hte oi in tail only, the 
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statute speaks only of the sale of land, it has been construed as Sect. 2 . 
extending to grants of land generally (c), and since the year 1290 it The Feudal 
has been impossible for a tenant in fee simple to convoy his land to System and 
a grantee in fee simple so as to create a tenure between himself Feudal 

and the grantee. Any rents or other services incident to tenure, Tenure.* 

and due from an owner m fee simple to a lord other than the 
Grown, must have been created before that year (d). 

• 

288. Under the feudal system, the grant of a fee conferred an Estates of 
interest which was capable of being inherited (c), and this was so ii^hcntance 
distinctive a foatnie of such grants that the word “ fee ” came to 
denote lieritalulity (/'). The grant might lie restricted to the life 
of the grantee, but, m most cases, tlie tenant lu Id “ in fee,” and on 
his death the land devolved upon his hens When the grant was 
recorded in a cliarter or deed, the heritahility was expressed by 
making the grant to the donee and his “heirs” C/;); and the rule 
came to bo established that a rofeience to “heirs” was necessaiy 
to give a heritable fee and that a grant to the donee withoat such 
rtifeience gave only an estate for life (A). T’ho interest of the 
grantee, considered in lespoct of its duration, was known as his 
estate in the land (i) 

All estate in fee was capable of unlimited duration, but if 111 Escheat and 
fact it came to an end ))y failure of heirs ot the donee or his graidec, reverter 
the land went back to the lord, who was then said to take by 
escheat (/c) This was the necessary result of the want of a tenant. 

levcisioii in fee simplo loraaimng m the graiitoi, the tenure is necessarily 
of the giiiiitoi , but il the lemamder m lee is also gi anted nothing 
remains in tlie grantoi, and the persons claiming under the grant hold of 
the hupenoi loid (Littleton’s Tenures, a 215; 2 (’0 Inst 505, Anon 
(1678), Lyei, 3G2 b (19) , ( halljs. Law ot Real Piopcrty, 3rd ed , p. 22, 

Digby, Histoiy of the Law of Real Pjopeity, 5th ed , p 237, note (2) ) 

(c) See 2 Co Inst 500 — “ VituU'ie is heie not only taken foi a sale, but 
for any alienation by gilt, feoffment, fine, or otheiwise ; but sale was the 
moat common assurance ” 

(d) In.isinuch as no fresh mesne teuuies can be created since 1290, 
and existing tenures aie fiom time to time OAtinguished, “the seigniory of 
all fieeliold lands held lor a fee simple tends to become coiicoatrated m 
the (howij ” (Challia, Law of Real Piopeity, 3id ed , p 22, and as to 
the eft eel of the statute, see Digby, Ihstoiy of the Law ot Real Piopcrty, 

5th ed , p 235) As to the possibility of the creation of inauois bince the 
statute, see (ftniUis, Law ot Real Property, 3rd ed , p 21 , aud see title 
("OPYllOLDS, Vol VIll,p 3 

(c) See llallam, Slate ol Europe duiyig the Middle Ages, ch. 11 , pt 1 , 

2 B1 Com 66; I’ollock and Maiiland, Histoiy ol Luglish Law, Vol 1 , 
p 295 

(/) Pollock and Maitland, Histoiy of Eughsh Law, Vol 1 , p 213; 

Digby, Ilistoiy ol the Law of Real Property, 5th cd , p 96 
((/) i)igby. History of the Law of Real Pioperty, 5th ed , p 60. 

(h) Littleton’s Tenures, s 1 , Pollock and Maitland, History of English 
Law, Vol I , p 289 ; and see p 166, j)ost 

{%) Hut this was not till the end ol the thirteenth century, when the 
feudal system was ceasing to seivc its oiijAual purpose, and interests m 
land were being made the subject ot conveyancing “ Thus weie estab- 
lished the fust elements of that wondeilul calciduB ol estates which e\ en m 
our own day is perhaps the most distinctive feature of English private 
jaw ” (Pollock and Maitland, History ot Enghsh Law, ‘Vol II , p. 11) 

(fc) Ihtd , Vol I , p. 332 As to ejicheat, see title Descent and Dis- 
TEiBUTiON, Vol XI., pp 23 et seq. 



146 


Real Pkoperty aHd Cilattem Real 


Skc. 3. Aq estate for life was in its nature limited, and on the death of 

The Feudal thei ^oee the land went back to the donor in accordance with the 

Smem ud iotenttidn of the gift. This was described not as escheat, but as 

*«*■ The difference between free and unfree tenures cor* 
responded in the main to differences in status between free men and 
v^eins. Tenures in chivalry and free socage were the tenures of 
free men, and the tenant had a free holding (m). Tenure in villenage 
was the tenure of an unfree man, though a free man might hold 
it (a). The value of a right depends on the protection which the 
Proprietary law gives it, and the proprietary and possessory actions allowed in 

sof King’s courts were reserved for freeholders t h). The tenant in 

resK?^ for villenage had originally only such protection as he could obtain in 
freehoMere. the manorial court, which, however, may have been effective enough 
as against everyone except the loid(f). Ultimately the custom of 
the manor so confirmed him in his holding that the King’s courts 
allowed an action of trespass against the lord (d). The villein tenant 
had by this time become the copyholder (e), and his tenure came to 
be as well protected as freehold tenure (/). 


Origin of 
leasehold 
tenure. 


290. At an early date, leases for terms of years became common (< 7 \ 
but they formed no pait either of the feudal system, which was based 


(l) Pollock and Maitland, History of English Law, Vol I , p 288 . 
Vol II , n. 7 , see p 213, post 

(m) Liberum tenementum 

(o) Pollock and Maitland, History of English Law, Vol. I ,i) 340; Vino- 
gradoff, Villainage in England, pp 80 et seq , 2 B1 Com *.)0 ei seg, 

(6) The propnetary action was commenced by writ of light, and, though 
in the first instance withm the jurisdiction of the manorial court, it might 
be removed into the King’s couit The actions merely possessory weie the 
asBizeof novel disseisin, introduced in 1 1 66, and the assize of mort d’anccstor, 
introduced somewhat earlier Tliese gave a remedy for actual disseisin by 
the defendant, or for entry by a strangei on the death of the tenant I’he 
writ of enliy sur disseutn and other wilts of eiitiy wore introduced for the 
purpose of extending the possessory remedies fbr disseisin and of making 
them available against persons claiming under the disseisor; and they 
tended to become piopnetary without subjecting the claimant to the 
inconveniences ol piopnetary procedui’o But all these actions, including 
even the wiit of right, wcie possessory in the sense that the question at 
issue was not whether the claimant was entitled against all the world, but 
whether he had better right (iiwiju# jus) than the defendant As to tliese 
actions, see Pollock and MaitLand, Histoiy of English Law, Vol. 1., pp 124, 
675 ; Vol II , pp. 47 et seq , title %\otj<)n, Vol 1., pp. 32 ei seq. 

(c) Pollock and Maitland, History of English Law, Vol I , pp. 342, 676. 
The assize novel disseisin was expressly restneted to disseisin of tlie free- 
hold — the plaintiff complained that the tenant “ injuste ct sine judicw dis- 
seisivit eum de libero tenemonto suo ” ; and in Magna Carta of 1217 the 
words “ de lihero tmemento suo ” were inserted apparently for the purpose 
of affording the remedies for disseisin to freeholders (Pollock and Mait- 
land, History of English Law, Vol. I , p 340, note (3) ) 

(d) Ihgby, History of th% Law of Real Property, 6th ed., p 291 ; 
Littleton’s Tenures, s 77. 

{e) See Pollock and Maitland, History of Enghsh Law, Vol. 1., pp 361, 
S67 , 2 BI Com 90; and see title Copyholds, Vol. VIII , jip. 5, 82. 

If) t’oke, Compleat Copy-holder, ss. 8, 9. 

(</' Apparently, towards the end of the twelfth centuiy (Pollock and 
Maitland. Hwtf^ry of Enghsh Law, Vol II . p 110) 
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on military tenure, or of the original agricultural system, which 
produced socage and viUein tenure. They were, perhaps, intrd- 
duced as a means of raising money (h), and they became one of the 
ordinary means of securing a substantial rent from the land(i). 
But in their legal incidents terms of years differed from other 
interests in the land. They conferred no freehold (/c), and they did 
not entitle the termor to the ordinary possessory remedies, these 
being only available for freeholders (0- The termor’s remedy at 
first was a personal one against the lessor — in covenant, if he was 
ejected by the lessor ; on the warranty, perhaps, if he was ejected by 
a stranger (m). Ultimately the law allowed him the legal advantages 
of possession. ** Seisin,” which had been used indifferently for 
any possession, was confined to the freeholder ; “possession ” was 
asenbed to the termor (w); and, if the latter was dispossessed, he 
could recover possession in an action of ejectment (o). 

291. The term of years, being thus fully protected, conferred an 
estate in tlie land, and the analogy of freehold estate was followed 
so far that fealty was said to be due from the lessee to the 
lessor (p); hence it became technically correct to speak of lease- 
hold tenure (q). But the analogy did not prevail as to devolution 
oil death, and terms of years went to the executor or administrator, 
and not to the hen (r). 

Sect. S-^Aholitwri of the Feudal System, 

292. By the fourteenth contuiy ten me by knight service had 
ceased to serve its original purpose (a), but its casual pecuniary 
fruits- -m paiticular wardship and mainage, and, as regards 

(A) For examples of tins, Roe Pollock and Maitland, History of Knglish 
Law, Vol II, p 111 

(i) In this respect they were analogous to tenancies at fee farm rents, 
but these latter were estates oi frecihold and became merged in socage 
tenure ; see p 142, ante 

(A) 1 e., hberum tenementiim , see Bract hb ii c 9, fol 27 ; Pollock and 
Maitland, History of English Law, Vol 11 , p 112, Digby, History of 
the Law of Eeal Property, 5th ed , p 176 

{1) See p 140, ante 

(m) Pollo(k and Maitland, History of English Law, Vol II , p 106 

(n) Thu] , pp 30, 109 et seq , and see ihul', p 114, where it is suggested 
that the former refusal of possession to the termor was by .inalogy with 
the Roman law, which refused posscssio eivilis to the lessee (conductor) of 
land. But the Eughsh feeling in favour of the protection of possession 
was too strong for tnis refnsiil to last • 

(o) As to the evolution of the termor’s remedies, see Pollock and Maitland, 
History of Enghsh Law, Vol II , pp 106 et Hcq , Digby, Histoiy of the 
Law of Real Property, 5tli cd , p 170 Ultimately the termpr had m the 
de ejectwne firmcB the better remedy, and freeholdeis adopted’il^ya senes of 
fictions; see p 325, post, and see The d Poole v Emnqlon (1834), 1 
Ad. & El 760, 755—757 title Action, Vol I , p 34 

ip) Co. Litt. 67 b, 93 b 

(^) See lattleton’g Tenun‘S, s 132 ; Co Li^t 67 b, 03 b 

(r) Tlie reason for this does not seem to have heim clearfy traced ; 
possibly it, was because the action on Die covenant, whn li oiiginally formeil 
the terlnoi’s remedy, was a i>ersonal lomedy ; possibly, because the, term 
was purchased tor morn'V and repiiseiited inoiiev . see Polloclc and 
Maitland, History of ICntilish Law, Vol 11 , p JIO 

(a) See Pollock and MauUud, liuduiy oj. English L 4 W, Vol i . p ,^*ol ; 
and p 140, anl^. 
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Bsct. 1 
The Feudal 
System and 
Feudal 
Tenure^ 


Nature of 
leasehold 
tenure. 


Conversion 
of knight 
service into 
socage tenure. 



:'14d Real Peopbetc and CrnTmis Real. 

SioT.S. tenants of the Crown, fines on alienation— kept it alive for 
Abolition of some three hundred years longer. In 1641, it was made more 
the Feudal oppressive by the establishment of the Court of Wards and 
System. Liveries (6) ; but it was abolished by resolution of Parliament in 

statutory 1645, and the abolition was confirmed by statute in 1656 and more 
abolition formally in 1660(c). The statute of 1660(d) provided i.hat the 
Court of Wards and Liveries and the special in cideiits — wardships (<*), 
liveries, primer seisin, and value of marriages— of tenure by knight 
service, whether held under the King or a mesne lord, and aho fines 
for alienation and homage, should be taken away and dischirged; 
that such tenure should be turned into free and common socage (/); 
and that all future tenures upon the giant by the King of heredita- 
ments for an estate of inheiitance should be in free and common 
socage, and should be discharged from the incidents of tenure by 
knight service (//). The incidents of tenure by knight service which 
weie suitable to socage tenure— fealty, rents certain, heriots, and suit 
of court —were, however, preserved, and also lelief, which was 
directed to be paid in the same manner as m socage tenure (/*) ; and 
the abolition of fines on alienation only applied to lands held in 
capiU of the King, not to lines for alienation due by the custom of 
particular manors and 2 >lac 88 (i). The statute (d) did not interfere 
with tenure in frankalinoin, or tenure by cojiy of court roll, and, 
as regards grand serjeanty, it abolished only wardship, marriage, 
and other burdens incident to the tenuie as a military tenure, and 
did not fake away the honorary services (k). Tenure in frankal- 
moin and tenure by grand serjeanty have, however, ceased to be 
of practical importance, and the effect of the statutei^</) is that, apart 
from leaseholds, all lands are either of socage or of copyhold tenure. 

Sect. 4 — Special Local Te nines, 

Sup-Se(T 1 . — In General, 

Special local 293. Tenure in common socage is, in general, subject to uniform 
tenures. rules, lecognised by the common buv or intioducod by statute, as 
legards alienation, descent, the lights of husband and wife, and 
other matters, but, without ceasing to be common socage, it is 
capable of having special incidents attached to it by the custom of 
{particular manors or districts. Hence have arisen the varieties of 
tenures known as ancient freeholds (/), tenure in ancient demesne (m). 


(6) BysUt (1541) 32 Hen 8, c 46 ; see Digby, History of the Law of 
Real Property, 5th ed,, p 393 For a description of the manner m which 
the feudal system had become, since the decay of its primary purpose, a 
means of gross oppression, see 2 Bl. ('om 76 

(c) See 2 Bl (Jom. 77 , Digby, History of the Law of Real Property, 
5tb od , p 394 

K(h Stat. (1660), 12 Car 2, c 24 

(f) See title CoNsriTm ional Law, Vol VI , p. 475, note (f), 

(/) ^tat. (1660) 12 Tar 2, o 24. ss 1, 2. 

(A) Ibid , R 5. 

(t) Ibid , B 6. 

(k) Ibid,, R 7; and see title Constitutional Law, Vol VI, p 5^8, 
notes (jjf), (A). 

(l) See p 149, pofit , 

(m) See title roPTUOLUf, Vol. VIIT pp. 6,67, 68,andpp 150, 151, post 
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gavelkind, and borough-English (a). Ancient freeholds must be 
distinguished from customary freeholds (6), which are a form of 
copyhold tenure. 

Sub-Sect 2 --Jnctent FreehoUB, 

294. In ordinary copyhold tenure, the tenant is expressed to hold 
at the will of the lord according to the custom of the manor (c) ; his 
title is evidenced by copy of court roll {d)\ and he alujuates his land 
by surrender to the lord followed by the admittance of the 
alienee (c). The land remains parcel of the manor and the freehold 
is vested in the lord ( /'), 

In customary freeholds, the tenant is not cxpicsscd to hold at tho 
will of the lord, but only according to the custom of the manor (</), 
and the land may be alienable by deed of grant or bargain and sale 
in addition to oi m lieu of surrender (/i): the title of the alienee, 
however, is completed by admittance (i). In this case, also, though 
the tenant has an interest analogous to an estate of freehold, Ins 
tenure is of the nature of coj^yhold tenure and tho freehold is m the 
lord {K). This tenure has been called privileged copyhold ** (1) ; m 
the north of England, where it is more common than elsewhere, it 
is known as tenant light ” im), 

(fi) See pp. 151 ei , foni 

{b) See title ropyiToLos, VoJ VIII , p 07. 

(c) Littleton’s Tonuies, s 73, see title C()PTnoLns, V(d VJU., pp 68 
et eeq 

(d) Littleton’s Tenures, 8 73 , Co Litt 57 b, 58 a; see title (’orTUOLos, 
Voi VIII , pp 14 et seq 

{e) Litt ,8 74 ; Combo,* Case (JG14), 9 Co Rep 75 a, 75 b , and see title 
Copyholds, Vol VIII , pp 89 et stq 

if) 2B1 Com 97, see title CoPYiroLDS, Vol VIII , p 67 

Ig) Thompson Y Jlardwqe (ISir)), 1 C 1> 940; HlritJe^toiie, (Jonsideia- 
tions on CopTbolders, La^^ Tiaetb, p 220, title ('’opy/i olds, Vol VriL, 
p 67, BOG W inrhester {Bishop) V Kjiiqht (MIS), I V Wnis 406 

(h) Doe a l\eay Y (1803), 4 East, 271 (bari>am and sale and 

admittance thereon); Jhnqham v. Woodqate (1829), 1 Uuss M 32 
(bargain and sale, and also suirender and admittance) , Thompson v 
ITardinge, supia (lease and leh^ase and admittance , it was doubted, 
however, whether there could be a custom to convey by lease and lelease). 

(i) See Doe d Coolc v Danven (1806), 7 East, 299 

(Ic) Stephenson Y TIiZZ (1763), 3 Bun 1278, Buircll y Dodd (1803), 
3 Bos &P 378 , Doe d Beaif y Uuntington, bU 2 >ra , Bioum v Bawlins 
(1806), 7 East, 409 ; Thompson v. Tlauiinge, bupia , Delacheioib v Dcla- 
cherois (1864), 11 H L Cas 62, 83 , Portland (Duke) v Hill (1866), L R 
2Eq 765,776, LmgwoodY (?i/de (1866),L R 20 P 72,78 Sii E Coke 
seems to have regarded such lands as “ copyhold of trank tonuie ” (see 
Coke, Com pleat Copy-holder, s 32), i c* of fieehold tenure ; but this w.'is 
contested bv Blackstone (see Considerations on Copyholders, Law Tracts, 
p 220), and in accordance with his argument the view has since prevailed 
that, while there is a freehold interest in the tenant, he has no freehold tenure 
(Co Litt. 69 b, note (1), sec Binqham v Woodgaie, supra, at p 38, where, how- 
ever, ’L each, MR., considcicd that the ficchold interest vested the “ free- 
hold ” in the tenant ; but this is opposed 1o the other modern authorities) 

(l) See Blackstone, Considerations on Copyholders, Law Tracts, pp. 207, 
217 et seq. Blackstone treats this, under the name of “ villein -socage,’’ 
as confined to manors of ancient demesne (2 B1 Com 98). As to 
pnviieffed villenage, or villein socage, see Pollock and Maitland, History of 
English Law, Vol. I, ; and see note (a), p. 142, ante, note (r), p. 150, poH 

(m) Doe d Beay v. Euniinqion, swpra, at p. 288 ; »Brown v. Eawlvns, 
supra ; see Stephenson v. Eilh supra . , 
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296. Where land held of a manor is subjecti to customary 
incidents as regards alienation or otherwise, bat the tenure is not 
expressed to be at the will of the lord, and admittance is not 
necessary to complete the title of the alienee, the land is usually of 
freehold tenure, and is known as “ ancient freehold ” (n). 

Since the freehold is in the tenant, the seigniory of the land is 
parcel of the manor, but the land itself is not (o). The tenure of 
lapd is presumed to be freehold held directly of the King, if there 
is no evidence to the contrary (p). 

Sub-Sect 3 — Anctent Demesne. 

296. Manors of ancient demesne, that is, inaiiors which belonged 
to the Crown in the time of Edward the Confessor or "W'dliam L (g^), 
may include freehold, customary freehold, and copyliold tenants. 
The freehold tenants aie known as tenants m ancient demesne, 
and formerly tliey weie entitled to certain immunities, and they 
could only sue and be sued m respect of their tenements by 
action in the lord’s court — the court of ancient demesne — com- 
menced by writ of right close (r). But the immunities are 

(n) Fasnn^jham v V'liiif (1865), 17 C B 299 (where the tcuantB in fee 
held of the lord “ hy fiee deed, fealty, suit of eonit.” and a nominal 
yearly rout, and could alienate by ordinary assuraiices without licence 
or enrolment ; hut the new owner could be compelled by distiess to 
come in and acknowledge tiee tenure) For a form of asKuiance of such 
freeholds, st'e Encyclopiedia ol Foims and Precedents, Vol XII , p 795. 
It is essential to the existence of a manor that there should be at least two 
freehold tenants to constitute the court baion , see titles Copyholds, 
Vol VIII , p. 11 ; Courts, Vol IX , p 216 As to henots due from tree- 
hold tenants, see title Copyholds, Vol VIII , p 39 

(o) See iScnvcn, Law ol Cop> holds, 4th ed , p 567, note (x) 

ip) BusherY Thompson ‘i C B 48. 

iq) 2 Co Inst 542, 4 00 Inst 269; Uunty Burn 1 Salk 57. 

The evidence of Domesday Book is both necessary and conclusive to prove 
that a manor is ancient demesne, hut whether particular land is parcel 
of such a manor is a matter for ordinary evidence (Scriven, Law of 
Copyholds, 7th ed , pp 35, 36, 479) Customaiy freeholds have been 
said to exist most usually in manors of ancient demesne (Coke, Compleat 
Copy -holder, s. 22) 

(r) In a sense all the tenants of a manor of ancient demesne, freehold, 
customary, and copyhold, are tenants in ancient demesne (Senven, Law 
of Copyholds, 7th ed , p 38) But the term is confined to socage tenants, 
and hence it does not include meie copyholders (4 Co. Inst 269). In early 
tunes ancient demesne manois appeal to have included both free and 
unfree socage tenants as w'ell as villem tenants (Pollock and Maitland, 
History of English Law, Vol T , p» 373), and the unfree socage tenants, or 
villem sokcnicn, who were glcbce adscuptihi m the souse that tlioy could 
not be leniovcd from the land at the lord’s will, and who did villem, though 
li\ed, services, w^ould seem to be loreruiinerB of the customary freeholders 
ol ,i later day. The toim “ tenant in ancient demesne ” perhaps includes 
boili lieeholders and customary freeholders, but the current tendepey is 
to DMtiict it to Ircoholders (Real Pro])oily Commissioncis’ Third Report, 
p. 12 , i 'halhs, Law of Real Property, 3rd ed , p. 32) The essential feature 
in ^^nim^ v m ancient demoRi;^e was that suits respecting the tenements so 
held coubi »nly be brought and defende<l m the manor court ; tlie suit was 
commcjw otl by httlo wnt of light close directed to the lord or bailiff ot the 
manor (I’llz Mat Bicv , p 11); and if the action was eommencod in the 
King’s courl 1 1 was a good defence that the land was hold m ancient demesne. 
Ongiiuilly thu piuccrts was available lor the ]m\ileged villem tenants 
(Rraci lib. j ,1oi 7 , Pollock and MuiUaud, Histoiy ol English Law, Vol I , 
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obsolete (s), and this local procedure has been alwlished (t). Con- Sect. 4. 
sequently tenure in ancient demesne has ceased to be of i)ractical Special 

importance, though in ancient demesne manors, as elsewhere, it Local 

may still be necessary to distinguish between freeliolds and custo- Tenses 
mary freeholds or privileged cojiyliolds, and to ascertain the customs 
affecting either kind of holding. 

SuB-Seot 4 — The Customs of Gavelkind and Boroufjh-Etnjliah. 

297. The term “ gavelkind ” is not, properly speaking, the name Cubtpmof 
of a tenure, but it denotes certain special customs winch affect gavcikmd 
lands of socage tenure in Kent and elsewhere (a). The chief of 

p 372), subsequently it was available for sokcrucn of free tenure, but 
not foi sokemen of base tenure who held at the will of Ihe lord (Anon ( 1 4 13), 

Y B 14 lien 4, fol 34) , and the rule became settled that the writ ol light 
close was for tenants m ancient demesne who held by charter in fee simple, 
or m fee tail, or for hfc, or m dower, but not for tenants who held in ancient 
demesne by copy of court roll at the will of the lord (Filz Nat Biev , 
pp 11 P, 12 B) But between these two lie the \iUein sokemen — 
afterwanls the eustomary freeholders - and it does not a])poar how they 
lost the use of the little writ Blackslone assumed that they had it, and 
treated tins as a distinguishing mark of customary Irceholds ((Considerations 
on (.'opyholds, Law Tracts, p 231) But if their tenuic was really copy* 
hold, they were within the jurisdiction ol the King’s couits (Smiih v 
F tampion (1694), 3 Lev 405; Bnttel v Bade (1695), 1 Ld Kaym 43), 
and possibly on this giound their right to sue and be sued by the little wiit 
was lost Moreover, the effect of an ancient demesne tenant suing in the 
King’s courts was to make the land “ Irank fee,” that is, to discharge^ it 
from the incidents ot tcimie in ancient demesne (Jacob, Law Dictiouaiy, 
sub vote), and cause it to be held in free and common socage, and this is 
intelligible as to tenements which were already freehold m their uatuie, 
but not as to tenements which weio copyhold, though privileged copyhold 
Hence in lat/er times the wnt of right close was probably lestiicted to 
freehold tenants In addition to fieelioldeis holding by the teuuio of 
aneiont demesne, there might bo tenants of an ancient demesne manoi 
holding m frank fee, and, in the case )ust put of a tenant in ancient demesne 
being jifirty to an action with respect to his tenement iri the King’s court, 
he simply passed fiom one class of tenants to the other The most usual 
case ot land being thus tufned into frank fee seems to have been when the 
tenant in ancient domesiio levied a fine or suffeied aiecoveiy m the Court 
of Common Pleas, but the lord could re,store the original tenuie by wiit 
ot disoeit In Metllenh v HUl, [lOOl | 1 t.’h. 842, (/OZKNs-IlAiiDy, J , at 
p. 853, following the Kcal Piopeity Commissioners’ Thud llepoit, p 12, 
treated the use of the writ of right close as a maik of tree tenure This 
would be so m later times, but not m the eaihest times In Meriienh v 
Htlh supra, the tenant^s m question repiesented sokemen mentioned in 
Domesday Book, who weie called fre» tenants in very early document^ 
so that the matter did not rest on the use of the wut As to courts of 
ancient demesne, see title Cdukts, Vol IX , p 217* 

(#) As to these, see 4 Co Inst. 269 ; Scriven,Law of Copyholds, 7th ed., 

р. 30 

(f)*The wnt of nght close and wnt of disceit were abolished with most 
other real actions by the Koal Property Limitation Act, 1833 (3 & 4 Will 4, 

с. 27), B. 36; see title Action, Vol. I., p 33 Since the lord thus lost his 
remedy for restoring the tenure of ancient demesne whoie it had been 
turned into frank fee, the Pmes and Recoveries Act, 1833 (3 & 4 Will 4, 
c 74), BS. 4 — 6, preaervod the tenure notwithstanding any fine levied or 
recovery suffered. 

(a) See Chalhs, Law of Real Property, 3rd ed., p 14 It is a species 
of socage tenure modified by the custom of the country (2 B1 Com, 86). 

“ Gavelkind ” — according to Sir E, Coke’s simple mode of etymology, 

“ gave all kinde ; for the custome giveth to all the soniies alike " (Co, Lilt. 
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Seot.A these customs relates to descent. On the death of the owner 

Special intestate, piimogeniture is excluded, and there is equal division of 

Local descendible estates among all the sons or other male heirs (6). 

Tenures, other customs still existing are as follows (1) tenancy by the 

curtesy is in one-half the lands, does not depend on birth of lieritable 
issue, and ceases on remarriage (c); (2) dower is in ono-Kalf the 
lands and continues while the widow remains chaste and 
urimarned(d); and (3) an infant can alienate his land by feoffment 
after attaining fifteen years (^0, but it is necessary to show tliat ho 
received full coiisideiation, and lie must make the feoffment in j^eison. 

rreaumpiion 298. It IS ])jesuiiied tiiat all land in Kent is suhiect to the 
ofgavelluiKi custom of gavelkind unless the contiaiy is pioved(y): hence in 

140 a) — IS doiived irom qafol (rent), and meant oiigmally rent-paying land 
(Pollock and Maitland, Ihstoiy of Enghnli Law, \ ol II , pp 269 et beq , 
Robmaon, (iiavelkmd, 5th cd , pp I et beq , Digby, History of tlio Law of 
Real Property, 5th ed , x> 47, nolo (2)) Beloie the Conquest tlie equal 
partibility of land among soua was the general custom ol the realm, and 
at lirst continued as to socage lands after the Conquest (Clement v Scudn- 
moie (1704), 6 Mod Rep 120, Robinson, Gavelkind, fitb ed , p 16) 
Pnmogenituie was inliodueed to suit the supposed necessities of inilitaiy 
tenure (Robinson, Gavelkind, 5th ed , p 17), and, save in Kent aiid 
<iertain othei places, socage lauds became subject to this iiile , but in Keait 
the oiiginal custom suivived (2 B1 l^om 84) Tlio custom ol gavelkind 
does not apply to land piuchasod bv the (’rown (C^) Tatt 15 b , Willion v 
Beihleq (1562), Plowd 223, 227, 247) In Kent tin* term “tiank fee’* has 
been applied to fioehold lands not subject to gavelkind (Robinson, Gavel- 
kind, nth ed , p 49) As to the effect of puieJiase ot IreehoJd land by 
the loid, see ihul , p 64, 

(h) Littleton’s Tenuies, ss 210, 265 Sii E (\>ke. aiitodating the 
mtioduction oJ mihiary tenure into England, speaks ol knight’s tees as 
descending in King Alfred’h time to the eldest son ; though socage fre 
was divided between the hens male (Co Litt 14 a) , and as to descent in 
gavelkind, see title Descent and Distribution, Vol XI , p 16 As to 
the descent ot estates m reveision or lemaiiider, see Robinson, Gavelkind, 
5th ed , p 79 
(c) Seep 183, 

{(i) Seep 190, pos/ 

(e) See title Infants and Childken, Vol XVII , pp 80, 81 Other 
customs were that the land was not ioifeited for capital felony, but passed 
on the execution of the fai.liei to the son— commemorated in the iliynie 
“ tlio lathiir to the bough, the son to the plough” — and that it was devis- 
able by will, SCO Robinson, Gavelkind, 5tb ed , pp 41, 176, 185; 2 R1 
Com 84 The foiincr custom has been lendoied obsolete by the geneial 
abolition of forfeiture lor felony (Foifeiture Act, 1870 (33 A" 34 Vict c 23) , 
see title <’rjminal Law and PkcIcedurk, Vol IX , pp, 428 etsfq.), and 
the lattei lias been obsolete since lands geneially became devisable under 
stat. (1539) 32 Hen 8, c 1, explained'and amended by stat (1542-3) 
34 & 35 Hen 8, c 5 (now icpealed), thoiigh the statutes themselves did 
not abolish the custom (Co Litt 111 b , 115 a) There was also a spei-ial 
piocodiire known as gavelet, corresponding to the wiit of cessavit, lor 
rnovtung the laud on default in render of services (Robinson, Gavelkind, 
5th ed , p 193) Under general statutory provisions authorising exchange 
of lands gavelkind land m.iyjie exchanged for land held m common socage 
{Mivet V uman (1855), 7 De G M & G 340, C. A ) 
if) ll'Gs< riiuw V Gotfea (1663), 1 Sid 135,138; Burndqev SuRsex {Earl) 
(1709), 2 Ld Raym. 1292 “The customs of gavelkind differ from the 
customs of a paiticjilar fee , to say on evidence lands are in Kent puts the 
other side to prove they are not departible, but in particular lees the party 
must plead tha^ the lands \nthin that fee are time out of mind j^avelkind 
partMia and 'paiuta ” {JiatiduU v Wnttall (1673), 3 Keh 214, per Hales, 
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pleading it is sufiScient to allege that the lands are m Kent and are Skct, 4. 
subject to that custom ; it is not necessary to prove the existence of Special 
the custom, or that the particular lands have ever been m fact Local 
divided according to the custom (y). Tenures. 

As to lands elsewhere, which are alleged to be subject to the 
custom, proof of the allegation must be given (//)• 


299. Moreover, the custom of gavelkind differs from spccjal judicial 
customs in tliat it is not necessary to allege and prove the nature of recognition 
the custom as regaids descent (^). This is a matter of law (K). 

The incidental customs relating to curtesy, dower, and alienation 
should be specially alleged (Z), but in Kent do not recpiire to be 
proved (in), though they would require to be proved if all(‘ged to be 
incident to gavelkind land elsewhere (w). 

300. There have been various statutes disgayelling particular OngaTcilmg 
lands in Kent (o) ; but these operate only as to ilie mode of descent, statutes, 
and not as to the other incidents of gavelkind ( p). It is difficult, 
however, to identify the lands comprised m the statutes, and hence 

the djsgavellod lands tend to fall within the custom again (q). 

When gavelkind lands pass into the ownership of the Crown the 
custom is suspended, not extinguished, and revives if they are 

C J , at p 216; Gouge v Woodwin (1734), Kobmson, Gavelkind, 6th ed , 
p 44) ; “the custom of gavelkind [isj m fact the common law of the land 
in Kent ” (Rc Ohenoweth, Ward v. Dwelley, [1902J 2 Ch 488, 'per Far- 
well, J , at p 494) 

iq) Littleton’s Ten uiofl, a 265, Co Litt 176 h; Browne v Bro/iJCS (1659), 

2 Sid 163 ; Ilumfiy v. Balhurbt (1684), Lut 740, 764, 755 

(h) “ In no county ol England lands at this day be of the nature of 
gavelkind of common right, saving in Kent only” (Co Litt 140a) It 
has been said that the custom can only exist m a city or borough or in a 
manor (Co Lit! 1 10 b ; and see ihid , note (2) ) As to pla(*CB where it has 
been proved or said to exist, sec llobiimon, Gavelkiml, 5th ed , pp. 33 
et fieq , Tannworth v. Tannwoiih (1589), (hmldsb 106 

(t) “ If a man sav that the lands m such a manor or pansli arc of the 
nature of gavelkind or bt^rougli- English, the law takes notice of it as a 
general custom ” (Bayne v. Barker (1062), O llridg 18, 30 , Clements v. 

Rcudamore (1704), 6 Mod Rep 120 (boiough-English) ; Ridf v Wood 
(1855), IK & J. 644 (borough-English); see title Custom amd Usages, 

VoLX,p 237, note (/i) 

(/c) Re Clienoweiht Waid v Dwelley, supra In regard to epocial customs 
generally, which vary the common law, the custom atiphes no further than 
it IS strictly proved (Mugqldon v Barnett (1857), 2 H A; N 653, Ex Ch ; 
and see title Custom axd Usages, VoJ X , pp 236 et seq ) As to special 
customs ot descent in manors, see title Copttiolds, Vol VIII , pp 86 
et seq, ; Locke v Colman (1837), 2 My & Ci 635 

(1) Launder v. Brooks (1639), Cro Cai 661 ; Biowne v. Biolces (1659), 

2 Sid 163, Wiseman Y (1663), 1 Sid 135, Co Litt 176 b, note (4), 

(^») See Robinson, Gavelkind, 5th ed , pp. 8 et seq. 

(n) Ibid , p. 10 

(o) Gavelkind did not attach to lands held by mihtary tenure (Qeorqe v. 

Woodwin (1734), Robinson, Gavelkind, 6th fd, p. 44; 2 Co Inst. 695), but 
lands in Kent were presumed to be of socage tenure till the contrary was 
proved ; see Doe d. Lushinqton v Llandaff (Buhop) (1807), 2 Bos. & P (N R.) 

491. As to when a grant by the Crown created tenure by knight service, 
see Wheeler's Case (1601), 6 Co. Rep 6b; Lowers (Anitiony) Case (1609), 

9 Co. Rep. 122 b. As to tenure by knight service, seti p. 140, ante 

(p) Wiseman v. CoUen, supra. For 4lie disgavelhng Acts and their effect, 
see Robinson, Gavelkind, 5th ed , p. 67 ; Co. Litt. 140 b. 

(q) See IVweman v. Cotten, supra, note ad finem, at p, 138. 
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Sbot. 4. regranted to a subject (r). Gavelkind cannot be extinguished by pre- 
Special 8cription(.9), nor can the owner alter the course of descent (0* But if, 

Local under a limitation to the “ right heirs ’* of a man, the right heirs take 

Tenures, ^y purchase, the term is construed to mean the heirs at common 
law (a). 

fDtercstB 301. The custom of gavelkind attaches not only to estates in 
Bubjecfcto fee, but also to estates in tQil{h) and to other estates of a descend- 
gaveikind nature (c) ; and it is not restricted to common law estates in 

land of which the owner is actually seised : it applies to every legal 
interest in the land, such as a contingent remainder (d) which can 
be claimed by an heir (e) ; to estates arising under the Statute of 
Uses (/) ; to estates arising in equity, such as trusts and equities of 
redemption, since in such matters equity follows the law (7) ; and 


(r) Wiseman v Cotten (1663), I Sid 135, 138 Similaily, before the 
abolition of military tenures, upon gavelkind land es^dieatmg to a loid 
holding in chivaLry, the gavelkind custom was suspended only, and not 
destroyed (ibid ) Bui the Crow'ii on rogi anting lauds cannot create the 
custom of gavelkind, see May and Bannister v Street (1688), (^ro Khz. 
120, as to burgage tenure 

(s) Robinson, Gavelkind, 6ih ed , p 64 

(t) Thus, when a fine of ancient demesne lands levied in the Common 
Pleas turned the tenure into fiaiik foe (see p. 151, ante), this did not, if the 
lands weio gavelkind, get iid of the custom {Anon (1540), Dyer, 72 b (4) ) ; 
and if the tenure of socage lands was changed to military ionuie, this also 
did not affect the custom {Dickson^s Case (1627), Hot 64, 65, Doe d, 
Lnsh/nqton y. Llandaf (Bishop) (1807), 2 Bos P (nr) 401) 

(a) Counden v Oleike (1619), Hob 29, 31 , Doe d Lonq v Lamina 
(1760), 2 Buir 1100, 1106, Robinson, Gavelkind, 6ih ed , p 101, ana 
see title Descent and Distribution, Vol X\ , p 15 In geneial 
“ right heirs ’* are words of hinitatiou (('’o Litt. 22 b , see pp 1 66, 227, post) 

(b) Littleton’s Tenuies, s 265, Co Litt 10 a, Hargrave’s note (3); se-e 
May v. Milton (1556), Dvor, 133 b (5), Hoed. Clemelty, Briggs (1812), 
16 East, 406; Robinson, Gavelkind, 5th ed , p 94 The owner cannot 
create an estate tail to go to the eldest issue by expressly limiting it to 
heirs male of his body according to the common law (Avon, (1560), Dyer, 
179 b (45) ) But a custom m borough-English Linds (see p 155, post) for 
estates in fee to go to the youngest son, and estates tad according to the 
common law, is good (Chapman v. Chapman (1639), March, 54); and see 
lioe d. Airtrop v Airtrop (1779), 2 Wm B1 1228 

(c) Such as a lease for lives (Baxter v Doudswell (1676), 2 Lev. 138 ; 
dements y. Scudamore (1704), 2 Ld. Raym 1024, per Hdit, G.J , at 
p. 1028) 

(d) Btder v. Wood (1855), 1 K & J 644 , WiUiams, Seisin of the Freehold, 
p. 94. 

(e) Bayne y Harder (1662), O Brcdg. 18. 30 Contra, as to land taken 
under an executory devise (MaUinson y Siddle (1870), 39 L. J (<’H.)427). 

(f) See Co Litt 23 a ; compaie Randall v Wnttall (1673), 3 Keb. 214, 
215, referring to Chudletgh^s Case (1595), 1 Co Rep 120 a 

(q) Banks v. Sutton (1733), 2 P. Wms 700, 713 ; Fawcet y. Lowther 
(1751), 2 Vos Sen 300, 303 ; see Cowper v Cowper (Eail)(n*M), 2 P. Wms 
720, 736 ; Buchanan v Harrison (1861), 1 John & II 662, 676; Co. Litt 
13 a ; title Equity, Vol XIII , p 93 A right of entiy for condition 
broken formerlv devolved upon the heir at common law (ArundeVs (Earl) 
Case (1575), Dyer, 342 b, 343 b) ; but if the breach was by the eldest son 
hjmself, Him might be avoided by oonstrmng the condition as a Umitation 
to the eldest «on till breach, and then tht^ land would pass by descent to the 
heirs in gavOkind or borough-English (Anon. (1572), Dyer, 316 b (6); 
Boiaston^s (^ase ( 1687), 3 Co Rep. 19a, 21 a; Robmson. Gavelkind, 6th ed , 

5 . 108) ; but a Tight of entry on gavelkind or borough-Enghsh Iknds now 
evolves as "land” (Inheritance Act, 1833 (3 & 4 Will 4, c 106), s. 1); 
and see title DEhOENx DisTRinuiioiL Vol. XL, pp 7 ot seq, 
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ako to rents created out of gavelkind lauds (/«)• Where a lease Sect 4 . 
includes lands held in common socage and gavelkind lands, on the Special 
descent of the lands the rent and conditions can be apportioned (t). Local 

^ Tenures. 

302. The heirs in gavelkind are entitled to the leraedies of co- 
owners for partition or sale of the lands (/.), In this respect they 
stand on the same footing as co-parceneis at common law. 

303. Borough-English is a custom whereby the youngest son Borough- 
inherits to the exclusion of his elder brothers (Z). It resembles gavel- 
kindin that itaffects lands held in socage. It was sometimes associated 

with burgage tenure — that is, the tenuie by which the inliabitanta 
of certain ancient boroughs held their tenements of the King, or 
some other lord, by a fixed annual rent (m) — but the custom was not 
confined to boroughs; itwas(«) and still is found in rural manors (o). 

The law takes notice of the nature of the custom* so far as regards 
descent on the youngest 80 ii(p), and generally the same considera- 
tions apply to borough-English as to gavelkind (q ) ; but any exten- 
sions of the custom to other relatives, or any incidental customs, 
must be proved. 

Sect. 5. — The Suhject-matter of Tenures. 

304. The woid “tenuie” denotes the holding of land by a Lands, 
tenant under his lord, and is only appropriate where the feudal w^i^iones, 
relation of lord and tenant can exist (r) Thus the subject-matter 


{h) Payne y Barker (1662), 0 Bndg 18,30; Eandally WttUall {161‘ii), 
3 Kcb 214, 210 , S 0 , sub nom Eandally. Jenkins, 1 Mod liop 96 , Stokes 
V T'cjryer (1674), 3 K(^b 2^32 ; (If ments y Scudamore (110 i), 2 hd Jlayin 
1024, yer Holt, C J , at p 1 028 , Kobmsoii, Gavelkind, 6th f*d , p S4 As to 
rights of common and tithes affecting gavelkind lands, see ibtd , pp 80, 87. 

(i) Co. Litt 215 a , Dumvor's Case (1003), 4 Co Kep 119 b, 120 b. 

(k) See title Partition, Vol X}il,pp HOQeiscq 

(l) Littleton’s Tenures, iss 105,211 

(w) Ibid,, BS 162 — 104 ; Eeve V MaUter (1636), Cro Car 410. As to 
burgage tenure and its connection with the growth of boroughs, see Pollock 
and Maitland, History of Knghsh Law, Vol I , pp 275, 629. “ Jlegaidi'd 
merely as a tenuie, the chief characteiistic of burgage is its siibjeci.ioii to 
local custom. Other fiee tenuies, socage for example, may bo affected by 
local custom, but what is exceptional m their case is iioiinal in the case ot 
buigage ” (ibwf , p 276) The term has been attributed to the fact that 
the custom is exclusively Engbsh (£5o Lilt 110 b), but it has been 
suggested that it came from Nottingham, where there were French and 
Enghsh boroughs side b> side, and to have arisen from the n(‘(‘egsity of 
distinguishing the customs of the Englisli boiough, which included the 
custom m question, from those of the French boiough Hence the custom 
was called “ borough-English ” (Pollock and Maitland, History of English 
Law, Vol I , p 631 ; Robinson, Gavelkind, 5th ed , p. 230) 

(n) Ibid , p 632 

(o) As to where the custom prevails, see Robinson, Gavelkmd, 6th ed , 
pp. 238 e/ seq. It is said to prevail in jueicester, Deiby, Stafford, and 
Gloucester, and at Kendal (Johnson v. Clark, [1908] 1 Ch. 303), but to be 
extinct in Nottingham. 

(p) Co. Litt 175 b 

(q) Clements v. Scudamoje, suyra, and see pp, 151* et seq., ante. 

(f) Co Litt. 1 a ; A.-G of Ontario v. Mercer (1883), 8 App. Cas. 767, 772, 

P. 0. 
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of tenure is primarily land in the physical sense («). Where by 
subinfeudation, prior to the statute Quia Emptores(0, the tenant 
became a mesne lord, he retained the seigniory of the land, and this 
became, as between him and his lord, the subject of tenure in lieu 
of the land(w). The seigniory was usually identical with the lord- 
ship of a manor, and when it existed over a number of manors was 
knpwn as a land barony or honour (a). Thus tenure exists in land, 
seigniories, and territorial honours, and also in advowsoiis in 
gloss (6), because, apparently, the advowson is in heu of the land on 
which the church is built (e). But other incorporeal interests in 
land, such as lentcharges and easements, though they may fall 
within the extended moaning which has been given to tenements 
are not the subject-matter of tenure 

Sect. 6— Definitiotts, 

Sub-Sect 1 — Fjand 

305. The term ‘Mand,” in its legal signification, includes any 
ground, soil, or earth, such as meadows, pastures, woods, moois, 
waters, marshes, and lieath , houses and other buildings upon it ; 
the air above it , and all mines and minerals beneath it [j), A 
grant of all the profits of land passes the whole land — hexbage, 
trees, mines and ^\hatevel is parcel of the land; but a grant ot a 
particular profit of or right m the land does not extend beyond such 

(h) a fiUtuie leieis to “ property of whatsoever naluie, tenure, or 

kind,” the word “ tenure ** shows that realty is included ( ihon v Hood 
(1864), H &;C. 148, decided on the Solieitors Aet, 1860 (23 Ac 24 Vict 
c 127), s 28) 

(() (1290), 18 Edw^ 1, c l,aeep Hi, ante 

{u) See p 142, ante. 

(a) See Madox, Baronia Anglica (published m 1741), pp 5 et seq A 
barony m this sense is annexed to the land As to titles of hououi, see 
title Peekages and Dignities, Vol X.\1I , pp. 261 et eeq 

(h) (‘o latt 85 a, where an advowson is tieatcd as capable of being held 
by knight service 

(c) OhalliB, Law of Real Property, 3rd ed/, p. 42, n , and see title 
Ecclesiastical Law, Vol XI , p. 564 

(d) See pp 167 et nq , yosi, 

(e) See Oo Litt 19 b, 20 a Thus, apait from the Intestates Estates 
Act, 1884 (47 & 48 Vict c 71), they are not subject to escheat, which is 
incident only to tenuie ; see title Desceni and Distkibution, Vol. XI , 
p 24, note (c) , Challis, Law of Rorfl Property, pp 38 et seq As to ease- 
ments generally, see title Easements and Profits a Prendre, 7o 1. XI , 
pp. 233 et seq. 

(f) (’o. Litt. 4a; 2 B1 Oom 18 ; and see title Landlord and Tenant, 
Vol XVIII, pp 411, 412 “Land” appears to have been originally 
restricted to ai able land (Co Litt 4 a, Sliep Touih (ed Preston) ‘91; 
Pnllock and Maitland, History of English Law, Vol 11 , p 147) The 
extent of its legal signification has usuallj been expressed m the maxim 
oujus ed solum, ejus esi usque caslum . but the strict right of property 
does not extend skyward without hmit so as to entitle the owner to sue m 
trespass (Pickenna v. Hudd (1815), 4 Camp 219), and the advent of an- 
ships has shown that this would be imprai*tioable. The extent of the nght 
of ownership seems to be limited by the power of contiol — that is, owner- 
ship cannot extend beyond possible possession ; and probably the ownership 
IS limited to the air space lequired for the erection of buildings ; see 56 
Sol. Jo , p. 730; and see titles Street and Aerial Traffic; Trespass. 
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profit or right (g). For the purposes of ownership, land may be 
divided horizontally as well as vertically, and either below or above 
the ground. Thus separate ownership may exist in strata of 
minerals (ft), in the space occupied by a tunnel (i), or in different 
storeys of a building (ft). 

306. The meaning ol “ land ** may be extended for the purpose of 
a particular instrument when this is required by the context (Z) ; and 
it is extended for the purpose of statutes. In statutes generally, 
passed after 1850, unless the contrary intention appears, it includes 
messuages, tenements, and hereditaments, houses and buildings of 
any tenure (m). In the Lands Clauses Consolidation Act, 1845 (n), 
it includes messuages, lands, tenements, and hereditaments of any 
tenure , in the Conveyancing and Law of Projierty Act, 1881 (o), it 
includes land of any tenure, and tenements, hereditaments, corporeal 
and incorporeal, and houses and other buildings, also an undivided 
share of land ; in the Settled Land Act, 1882 (p), it includes incor- 
poreal hereditaments, also an undivided share of land ; and in the 
Mortmain and Charitable Uses Acts, 1888 and 1891 (q), it includes 
tenements and hereditaments, corpoieal and incorporeal, of whatso- 
ever tenure, and any estate and interest in land, but not money 
secured on land or other personal estate aiising from or connected 
with land. Thus, under statutory definitions, the woid "‘land*' is 
usually extended to include not only land in the physical sense, 
with all that is above it or underneath it, but also all rights in the 
land (r). 

Sub-Sect ^.—TenemenU 

307. The word “ tenement ” is not restricted to lands and other 
matters which are the subject of tenure Everything in which a 


iq) Co Litt 4 b 

(ft) See title Mines, Minerals, and Quarries, Vol. XX., pp 506 et seq 
[t) See Bevan v. London Portland Cement Co (1892), 67 L T. 616; 
Metio])olit(m Bail Go v Fbwler, [1893] A (' 416 ; Central London Bail- 
way y City of London Land Tax Commissiojieu, [1911] 2 Cb 467,0 A ; 
compare title Easements and Profits a Prendre, Vol. XI , p. 243 
(ft) Doe d. Preekind v Burt (1787), 1 Term Rep 701 A room pioiecting 
over neighbouring premises will, accordmg to cucumstances, cany (Goibett 
V Hill (1870), L B. 9 Eq 671) or not carry the ownership of the column ot 
air above {Layhourn v. (Pridley, [1892] 2 Ch 53 ; see Be Metropolitan Distnct 
Bail Co and Coeh (1880), 13 Ch D 607, 612, 620, C. A ) 

(l) See title Deeds and OruER Instruments, Vol X . p 437. 

(m) Interpretation Act, 1889 (52 & 53 Vict. o 63), h 3. 

(«) 8 & 9 Vict. c 18; sec s 3, 

(o) 44 & 45 Vict c. 41 , see ibid., s 2 (ii.) 

(p) 46 & 46 Vict. c 38 ; see s 2 (10) (i ) 

Iq) ^1 & 62 Vict c 42 (see ibid,, s 10) , 54 & 65 Vict. o. 73 (see ibid , 
fi 3) . and see Be Hume, Forbes v Hume, [1895] 1 Ch. 422, C. A 

(r) As to the phrase “ interest in land ” m the Statute of Piauds (29 
Car 2, c 3), B. 4, see titles Agriculture, Vol^ I., p. 293 (growmg crops) ; 
Building Contracts, Engineers, and Architects, Vol III., pp. 171, 
172 (building contracts) ; Companies, Vol V., p 353 (debentures) ; Com- 
pulsory Purchase op Land and Compensation, Vol VI , p. 33 ; Came, 
Vol XV., pp. 219, 220 (agreement for shooting rights), Landlord and 
Tenant, Vol. XVIII , pp 372, 426 ; Mortgage, Vol. XXI., p. 74 (equit- 
able mortgage) ; Sale op Land ; Jarvis v. Jarvis (1893), 63 L J (cn ) 10 
(assignment of debt charged on land). 
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Skot.^ 

DefimtionQ. 


“ Tenement ’ 
as meaning 
the estate 


r4>pular 

meaning. 


man can have an estate of freehold (s), and which is connected with 
land (t), is a tenement. Thus the word includes not only land, as 
the corporeal subject of inheritance, but also all heritable rights 
issuing out of land, or concerning, or annexed to, or exercisable over, 
the same, though they lie not in tenure-such as rents, commons, and 
other pfo/!ts apumhe and tithes (a)— and offices or dignities which 
descend to heirs, whether they relate to land or not (h). But it 
d'oos not include a personal annuity, that is, an annuity not cliarged 
upon or issuing out of land, although granted to a man and his heirs, 
nor an office which concerns only chattels (c). 

The word “ tenement is also used to denote not only the 
thing or right which is the subject of property, but also the estate 
in the thing. Thus, where a life estate is existing in land, both the 
land and Llie life estate are called tenements {d), 

308. In popuiar language the term “ tenement” means a house 
or part of a house {e) capable of separate occupation, and is 

{«) “ Tenement is a laige wotd to pass not only lauds and other inherit- 
ances which are h olden, but also olhees, rents, coiurnous, profits d piendre 
out of lands, and the hko, whciem a man hath any hank tenerneut, and 
whereof he is seised vt de libero ienvmcnto ** (Co ]>itt 6 a) Since these 
latter things are not the sub 3 cct of tcmiro, it is cleai that Sir K (>>KK, in 
flpeakmg ol “ frank tenement,** referred to the ficeliold interest of which 
they were capable. 2 131 Com 17, treats permanent imtorporeal rights as 
tenements, because they can be “ holden ” ; and this is adopted m /fcaa- 
champ (Earl) v Winn (1873), L R 6 H. L 223, 241. But here by “ holden** 
must be understood that the nght is actually possessed or enioyed, not that 
it 18 held of a loid in the feudal sense The technical meaning ot “ tene- 
ment ** is not restneied by capacity for being the subject ol tenure. This 
is clear from Sir E. (*oki£*s dehniiion. To constitute a right a tenement it 
IS sufficient that it should savour of, that is, be incident to, land 
(see Challis, Law of Real Pioperty, 3rd ed , p 43) , and, as to the inclusion 
of incorporeal lights as tenements, although not “ holden,” sec Pollock 
and Maitland, Histoiy of English Law, Vol II , p. 147 

(t) Or, as it is said, which savoui of the realty (Co Lilt 20 a) 

(a) Co. Litt. 19 b, 20 a ; Martyn v Wilhame (1857), 1 U & N 817, 827. 
Su(Ai as a w^ayleave (Uashngs {Lord) v North Eastern Railway, [1898] 
2 Ch 674, 678 , affirmed, [1899] 1 Ch. 656, C A ; [1900] A C 260) , or 
a rabbit warren {R v Piad letrenthide {Inhabiianis) (1790), 3 1’orm Rep 
772 ; Beauchamp (Earl) v.lFwn, supra) ; a several fishery {Redington v. 
Millar (1888), 24 L, 11 Ir 65, 0 A ) ; md other vrofits d prendre [Muskett 
V. IfiH (1839), 6 Bmg (n c) 694; Martynr, Williams, supra) , and tithes 
(jB. V Skingle (IIIH), 1 Stia 100; JB v Elite (1816), 3 Price, 323) ; unless 
excluded by the context (B. v Nevill (1846), 8 Q B 452) A coal duty 
levied under a local Act may be'a tenement (A.-O. v. Black (1871), L R. 
6 Exch 78, 82, 86), The Statute of Westminster II. (1285) 13 Edw. l,o. 1, 
commonly called the statute De Donis, which created estates tail (see 
p 241, post), refers only to tenements, and the extension of the term was 
perhaps due to the desire to make all heritable rights entailable under the 
statute A rentcharge is a tenement within stat. (1429) 8 Hen.ffi, c 7, 
relating to parliamentary franchise (Dodds v. Thompson (1865), L R. 1 
0. P. 133 ; Dawsm v. Rohms (1876) 2 C. P. D, 38) ; see also v. 
Richmond (puhe), [1907] 2 K. B. 940. 

(b) Re EtveU’Carnac's (Sir J ) Will (1885), 30 Ch. D 136, 139; and see 
title Peerages and Dignities, Vol XXII , pp 269, 283, note (h) 

(c) Co Litt 20 a ; Shop. Touch (ed. Preston) 91. 

(d) Ctiallis, Law of Beal Property, 3rd ed,, p 44. 

(e) Comtsfi V. Cleife (1864), 3 H & C. 460, 451 ; Dashwgod v. Aytes 

(1885), 16 Q B D. 295, C A.; Mimfie v. Banger (1886), 16 Q B, D. 
802, A.; see R. t. Tudeasier (Inhabitants) (1833), 4 B. & Ad. 703. 
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sometimes so used in statutes (/); and, where the language or the 
purpose of the statute so requires, it is restricted to property 
capable of visible and physical occupation, and does not include 
incorporeal rights (g), 

Sub-Sect. S ,^ EeredUamenti , 

309. Whatever may be inherited is a hereditament (A), and the 
term includes land as a physical object (i), money which is liable \o 


(f) See Yorkshire Insurance Co v Chiyion (1881), 8 Q B. D 421, 423, 
C. A ; Grant Y Langston, [VJOO] A C 383, London and Westminster Bmk 
V. Smith (1901), 85 L T 747, C A ; see title Inhabited House Duty, 
Vol XVII , pp 192 et seq A biiildiug divided into separate tenements 
constitutes separate houses within the meaning of a covenant not to eiect 
more than one house on a site (Ilford Park Estates. LUf v. Jacobs, [1903] 
2 Ch, 522; see Rogers v Uosegood, [1900] 2 (^h 388, C A ; Kmher v. 
Admans, [1900] 1 Ch 412, C A ) 

(g) Redinqton v Millar (1888), 24 L R Ir. 65, C A ; see Fredericks v, 
Bowie (1862), 1 H & C 381 Thus in ratmg Acts the context may show 
that the woids “tenements” and “hereditaments” are used to mean 
only permanent substantial objects (R. v Manchester and Salford Water 
irorU Co (1823), IB &C 630, Colebrookev Tiekell (1836), 4 Ad & El. 
916, East London Waterworks Co. v. Mile-end Old Town [Trustees) (1851), 
17 Q. B 358 ; Lyndon v Standbndgc (1857), 2 H, &. X 45) ; but a wider 
sense will be given to them il this appeals to be the intention, where, for 
instance, particular lights are excepted (B v Shrewsbury Paving Trustees 
(1832b 3 B. A Ad. 216) , and see R v. Barker (1837), 6 Ad & El 388 
(tithes); see also title Rates and Rating, pp 4 et seq , ante 

(h) Co Litl 6 a ; Winchester's (Marquis) Case (1583), 3 Co. Rep 1 a, 2 b ; 
Shep Touch (ed Preston) 91. The term signifies “ all such things, whether 
coiporeal or mcorpoieal [as] a man may have to him and his heirs by way 
of mheiitance, and which, if they be not otberwuse bequeathed,” go to the 
heir, and not as chattels to the executor or admimstrator (Lloyd v Jones 
(1848), 6 C B 81, 90) — ^that is, heritable property (Prescott v Barker 
(1874), 9 Ch App 174, 100). Under the existing law, title by mhentanoe 
means the beneficial title of the heir-at-law after the purposes of adminis- 
tiation have been satisfied under the Land Transfer Act, 1897 (60&61 
Vict c 65), Part I ; see titlb Executors and Administkatohs, Vol XIV., 
pp 236 et seq 

(i) Isee p 160, post, and see also pp 137, 156, ante. If there is nothing 
specially to define the meaning of “hereditament,” it refers to land as the 
subject-matter of rights, and not to the quantum of the interest in the land. 
The settled sense of “ hereditaments ” is to denote such thmgs as may be 
the subject-matter of inheritance, but not inheritance itself (Moor v. Denn 
d Mellor (1800), 2 Bos. & P. 247. 251, H. L ; Chew v Hohoyd (1852), 8 
Exch 249) Thus m the County Courts Ant, 1888 (51 & 62 Vict c 43), s 56, 
the phrase “ corporeal or incorporeal hereditaments ” includes leaseholds 
(Tomkins Y Jones (1889), 22 Q B D. 599,C A ; see title County Courts, 
Vol VIII , pp 430, 431) But on the construction of an Act of Parhament 
“ heieditaments ” has been held not to include copyholds (A.-O v. Lemn 
(1837)»8Sim. 366,370 ; Re Paddington Chanties (1837), 8 Sim 629 (on the 
Poor Rehef Act, 1819 (69 Geo 3, c. 12), s 17); Stephenson Y Eoine (1853), 
2 E. & B. 744, see title Charities, Vol IV , p. 267, note(q)) In the 
Lands Clauses Consolidation Act, 1846 (8 & 9 Vict. c. 18), s 3, ‘‘lands ” 
extends‘to “ hereditaments of any tenure” (see p 157, ante), and these 
words, it has been held, imply a corporeal hereditament (Pinchim v. London 
anL BlackwaU Rail. Co (1854), 5 Be G. M. & G. 851, C. A.; compare 
Great Western Bail Co. v, Swindon and Cheltenham Ra/il Co, (1884), 9 App. 
Cas 787 ; R v Cambrian Rail Co (1871), L R. 6 Q B 422 ; title Com* 
piJLSORT Purchase of Land and Compensation, Vol. VL, p 15), 
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610T.6. 

Oefiidtions. 


Corporeal 

her^ta- 

menti. 


Incorporeal 

beredita- 

menta. 


be invested in land and is treated in equity as land 0)> boirlooms {k\ 
and certain rights in land and other rights (Z). Hereditaments are 
either corporeal or incorporeal, real or personal (m). In general, a 
tenement is also a hereditament ; but some tenements, such as an 
estate for life, are not hereditaments, and some hereaitaments, 
such as personal annuities limited to heirs, are not tenements (n), 

310. Land itself, and also such physical objects as are annexed 
tcf and form pait of it, or are treated as forming part of it, are 
corporeal hereditaments; and stiictly are the only corporeal 
hereditaments ( 0 ) . But the term hereditament ’* includes estates in 
land which are capable of passing by descent (p), and those estates, 
whether legal or equitable, which entitle the owner to present 
possession of the land or to receipt of rent and profits are classed 
as corporeal hereditaments (q). 

311. Incorporeal hereditaments include (1) estates and interests 
in land which arc not accompanied by present possession or receipt 
of rents and profits — that is, reversions, remainders, and executory 
iuteresis (? ), and conditions (s) ; (2) rights in land winch are never 

(j) Basset v St Levan (1894), 43 W R I65; Re Gosselin, Gossehn v 
Gossehn, fl906] 1 Ch. 120 , and see title Equity, Vol XIII , p 107 

(k) 2 Bl. Com 17 ; and see pp 240, 241, post, and title Settlements 

(l) Thus, an inheritable dignity, whether it concerns land or not, is a 
hereditament (Be Bwett-Oamac* s (Sir J.) Will (1885), 30 Ch. 1> 136; 
Cowley V. Cowley, [1900] P. 305, 310, C A ; affirmed, [1901] A C 405) 

(m) Co. Litt 6 a 

(n) See Co Lilt. 6 a ; Sbep. Touch (ed Preston) 91 ; Challis, Law 
of Real Property, 3rd ed , p 44. In Stephenson v. Baine (1853), 2 E & 
B 744 (on the County Courts Act, 1846 (9 & 10 Vict c. 95), s 58 (corre- 
spoiidmg to the County Courts Act, 1888 (51 &; 52 Vict c 43), s 56), see 
title CouNTT Courts, Vol. VIII , p 431), it was decided that the office of 
pansh clerk held for life was a hcieditament, on the ground that it was a 
tenement, and eveiy tenement was a hereditament; but this seems to 
overlook the real nature of a hereditament; and see Shep Touch 
(ed Preston) 91. 

( 0 ) “ Corporeal hereditaments consist wholly of substantial and 
permanent objects, all ot which may be comprehendod under the gcneial 
denomination of land only” (2 Bl Com 17); hcereditas corporalis est, 
qua tangi potest et mden , tneorporalis, qua tangi non potest nec viden (Co 
Liit 9 a) 

(p) An estate pur autre vie is not a hereditament, since the heir, if he 
takes, takes as special occupant, and not by mheritance (see p, 180, 
post ; Challis, Law of Real Pioperty, 3rd ed , p 43), 

iq) The immediate estate m the land is, m stnetness, like any other right, 
incorporeal, but the actual possession attracts it into the class of corporeal 
hereaitaments ; or this classification can be treated as an mstance of the 
confusion between the right of property aud the subject of property 
(see p 137, ante). 

(r) Future interests in land are in fact incorporeal, and there is no reason, 
as m the case of present mterests, to give them a fictitious nature and 
call them corporeal. The old modes of conveyancing under whfch an 
estate accompanied by possession passed by hvery, while future estates 
and other rights in land passed by grant, gave a practical rule for dijstin* 
gmshmg corporeal and incorporeal hereditaments. Corporeal hereditaments 
lay in hvery ; inco^oreal hereditaments laym grant (Co. Litt. 9 a, 49 a). 
The fact ot possession still attracts present estates of inheritance into the 
class of corporeal hereditaments, almough the conveyancing test is obso- 
lete ; and similarly future estates, since they carry no immediate right of 

(*) For note («), see next page. 
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accompanied by exclusive possession — these are seigniories, fran- 
chises, advowsons, rentcharges, rights of common and profits a 
prmbe, and, possibly, easemerits(«, and (3) certain heritable rights 
not necessarily connected with land, such as offices(«) and personal 
annuities which pass to the heir (a). 

posscHBion, must, apparently, leiuam as incoTpureal heicdifcaraents But 
there is a piactical distmctioji between remaindeis and reversions aud other 
incorporeal hei edit aments, such as a rentchai^^e A ientchar#^o ls, like land» 
the subject of estates , a remainder or leversion is itself an estate, and may 
exist either in the land or the reiitcharge, lienee the logically (.Direct 
method might be to divider the subjects of estates into coi[)oioal and 
incorporeal hereditaments, and to exclude estates themselves fiom the 
classification But it is corueriient and usual to speak of estates as 
heieditaments and this is in accordance with the iundarncntal definition. 
A remamdor m fee may be mhciit(^.d, but m the hands of any paiticular 
heir it may never fall into posHossion, and as regaids him it is stnctlj’' 
mcorpoioal For the opposite view, see Chalhs, Law of Real Property, 
3rd ed , Mi Swetd’s note, ibid , pp. 49 et seq 

(s) 2 B1 Com 17 

{i) As to mcoipoioal heieditaments, see, geneially, Co Litt 9 a, 47 a, 
49 a, 169 a, 2 B1 Com, jip 20 et beg , Buiton, Compendium of 
the Law of Real Propeity, 3rd ed , pj) 338 et seq “ An incorporeal 

heieditament is a right issimig out ol a tlimg coi potato (whether real 
or jieisonal) or coneeining, or aniieved to, oi exeiciseable within, the 
same’* (2 B1 Com 20; cil(^d m Ec Chnstmas, 3f(irltn v Locon (1886), 
33 Ch 1). 332, C A , per Cotton, L J , at p 338) As to seigniories, 
seep 142, , title Copyholds, Vol VIll,pp 3, 4, S As to fran- 

chises, see titles Constitutional Law, Vol VI , pp 489 et seq , Copy- 
holds, Vol Vlir, pp r} el seq , Fkuries, Vol XIV, pp 555 et seq , 
FiSHEiUKS, Vol XIV, pp 669 et seq , Mauklts and Fairs, Vol XX, 
pp 1 et seq As to advowsons, siv title Ecclesiastical Law, Vol. XI , 
j>p 564 ei seq (an advowsoti m gross p.isses by the woids “ tenements 
and hereditaments ’* {WebtfaJing v Westfahug (1746), 3 Atk 460) As to 
rentcharges, see title Rbntctiargls and Annuities, pp 403 et seq, post 
As to rights of common, see title Commons and Rights oe ('ommon, Vol IV , 
pp 441 et seq , and as to eabements, see tillo Easemenis and Profits 
X Prendre, Vol XI , pp 233 et seq It is eustomaiy to desciibo nghts 
such as those last-named as mcorpoioal hereditaments, and this usage 
has been lecogiiised by the courts as regaids easements, see title Ease- 
ments AND Profits a Prendre, Vol. XI , ]) 238, note (e). But it has been 
questioned whether, when apinii tenant or appendant to land, they can be 
regarded as incorporeal heieditaments, since they pass with the land 
by bvery; see Hood and Challis, Conveyancing and Settled Land Acts, 
6th ed , p 197 At the piesent time, however, the mode ol conveyance 
IS of secondary importance in this connection, and, in their nature, ease- 
ments are clearly withm the meanmg of th^ term , see, also, Litt 121 a, 
to the effect that things incorporeal which ho m grant, as advowsons, 
commons, and the like, may be appendant to things corpoieal, as a house 
or lands ; and see title Deeds and Other Instruments, Vol. X , p 361 
But m taxing and rating statutes “ hereditaments ” may not include a 
mere easement (CheUea Waterworks Co v BowUy (1851), 17 Q B. 358 ; 
Southport Corporation v Ormskirk Union Assessment Committee, [1894] 1 Q.B. 
196, (5. A.), though it will include a railway tunnel (Metropolitan Ea/it Co, 
V Fowler, [1893] A. C 416), or other tunnel (Holywell Union and Ealkyn 
Eansh V Ealkyn Drainage Go , [1895] A C ll7) ; and see titles Land 
Tax, Vol XVIII , p. 308 , Rates and Rating, pp. ^ et seq, ante. As to 
assessment for purpose of income tax, see title Incomb Tax, Vol. XVI , 
pp. 619 et seq. 

(u) 2 B1 Com 36. As to peerages, see title Peerages* and Dtgni'ies, 
Vol. XXII , pp 261 et seq 

(a) 2 B1 Com 40 ; see title Rentcharges and ANNcrnns, p. 470, post, 

H.L.— XXIV, . 0 
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S>ot.5. Incorporeal hereditaments may be either appendant, as seig- 
Deflnitions. niories (6) ; appurtenant, as easements (c) ; or in gross, as rent- 
App^ant (d). Eights of commoii and piojits d prendre may be either 

appurtenant, appendant or apjmrtenant or in gross («)• Advowsons may be either 
or in gross, appendant or in gross (/), and seigniories may exist in gross {g). 

Real and 312- Hereditaments are also divided into real and personal. 

Real hereditaments include land, and estates of inheritance in land, 
ments^ and also all heritable rights which are connected with or incident to 
land(/i). Shares in companies possessing land, where the pro- 
prietors have a direct interest in the laud, aie leal hereditaments (i). 
Heritable rights which have no connection with land are personal 
heieditaments {j). Of this nature are personal annuities granted to 
a man and his heirs (/i). Personal hereditaments, notwithstanding 
that they are limited to heirs and pass to heirs on an intestacy, are 
personal estate and pass under a residuary bequest of such estate (J). 


Meaning of 
“estiite.” 


SuTJ-SEcr 4 — Meal E&tate 

313. The term ‘‘ estate ” has two meanings. In its narrower 
meaning it denotes the fee simple of land and any of the various 
interests into which it can he divided, whether for life, or for a 
term of years, or otherwise In its wider meaning it denotes 


(6) A right appendant must have been created before the statute Quia 
Emptores (1290), 18 Edw 1, c 1; see p. 144, ante 

(0) iSec title Easememts and Profits a Prendre, Vol XI , pp 235 
et seq 

id) See title Rentoiiarges and Annuities, pp 463 et \eq , fost 

(e) See title Easements and Profits a Prendre, Vol XI., pp 338, 
339 ; title Commons and Rights of (Common, Vol IV , p 446 

(/) See title Ecclesiastical Law, Vol. XI , p 664 

(g) See title Copyholds, Vol VIII , p 4 

(ft) Sir E Coke speaks of hereditaments as real, personal, and mixed 
(Co Litt 6 a) By mixed heieditaments he may have meant heredita- 
ments which do not oonlei estates m land, that is, incorporeal hereditaments 
which never give possession of the land , see p* 161, ante , compare Co, Litt. 
20 a , ChalJis, Law ol Real Propeity, 3rd ed , p 46 But the distmction 
between real and mixed heieditaments has no practical result, and it is 
sufficient to treat both under the one head of leal hereditaments The 
practical distinction between real and personal hereditaments is that real 
hereditaments are entailable , peisonal heieditaments are not (Co Litt 
19 b, 20 a) 

(1) As to the former New River shares, see Biyhutter v Bartholomew 
(1723), 2 P. Wms. 127 ; Towneend v Ash (1745), 3 Atk 336; but these 
have ceased to exist as leal estate , and see New River Company’s Act, 
1904 (4 Edw. 7, e xlviii ) As to River Avon shares, see Bucicendge v. 
Ingram (1796), 2 Ves 652 , and see (’hallis. Law of Real Property, 3rd ed , 
pp 46, 67. 

( 7 ) See Be Christmas, Ma/rttn v. Lacan (1886), 33 Ch. D. 332, 338, 345, 

C. A. 

(k) Stafford (Earl) v. Buehky (1750), 2 Ves. Sen. 170 ; Buclceridge v. 
Ingram, supra. ^ 

(/) Authin V. Daly (1820), 4 B. & Aid. 59 ; Badbum v. Jervis (1841), 3 
Beav. 460, 461. 

(w) “ State Ol estate signitieth such inheritance, freehold, term for 
years, tenancy by statute merchant, staple, elegit, or the like, as any man 
hath in lands or tenements (Co Litt 345 a) Statute merchant and 
statute were foims of security for money (see 2 BJ, Com. 160), 

Both obsolete 
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any property whatever, and is divided into real and personal 
estate (n). 

“ Eeal estate ” is a technical term, and is in general to be construed 
in its technical sense (o). It comprises all freehold and copyhold 
lands, tenements, and heieditaments, but not leasehold interests (p). 
Freehold estates are either estates of mere freehold, that is, estates 
for life or lives, or estates of inheritance {q). 

Suii-S?:tn’. 5 — Chattels Ileal 

314. Personal estate is divided into chattels real and chattels 
peiHonal(r). Terms of yeais and tenancies by €legit{s) are 


(/i) “The word ‘estate’ doth comprehend all tlhit a man halh pro- 
pel tv or owneiship in, and is divided into real and ]>oisonal ” ( Uion 
(1584), Skin 193 , Haines v Vateh (1803), 8 Ves G04 , Drubjemiier (Co^ln^et^s) 
y. J^olton {Vide) 0 Mod Ucp IOC) Aa to peisonal estate, ^ee 

title Personal IT.urERTY, Vol XXll , pp 385 ct set/ 

(o) lUdlei V Ihitlei (J884), 28 Oh D GO, 71 

(/>) Holmes V Milward (1878), 47 L J (cir ) 522 , Butler v Butler, supia 
The woida “ tenements anti hereditaments ” include all real estate (see 2 
Jaiman on Wills, 6th ed , 1287) In the Wills Act, 1837 (7 Will. 4 & 1 Vict. 
c. 26), the teini extends to “ manois. advowsons, messuages, lands, tithes, 
leuts, and hereditatrents, 'whether freehold, customary freehold, tenant 
Tight, eubtomary or copyhold, oi of any other tenuie, and whether corporeal, 
incorporeal, oi personal, and to any undivided share thereof, and to any 
estate, light , oi interest (otluT than a chattel mteiest) theiom (ibid , s 1) In 
a will, a devise of real estate will not generally pass leaseholds for years (see 
Sruithy TinAcr (1737), 1 Atk 385, 386, /ViiA^cr v (1813), 5 Man. 

&,(t 498, 2 V &0 Ch Cas 21Q , Ilohiiesv Mtlward, supra , Buttery Butler, 
svp 7 a), or leas(‘hold jrroiiud rents (Turner v Turner (1852), 21 L J (ch ) 
843), blit iiiidei speeial ciicumsianccs ox by icason ol the context leaseholds 
lor yeais may ]>abs (see Swift v Swift (1859), J De G F & J. 160 , OuUy 
V Ihivu (1870), L R 10 Eq 562 ; 3Ioase v White (1876), 3 Ch. 1) 763 , 
Be Davison, Qreenwelly Dfm«oa (1888), 58L T 304; Re UUermare, Leeson 
y Fouhs, [1893] W N 158). “ Lands and tenements ” primd facte mean 

real estate, hut will pass leaseholds it tbeie is no real estate (Rose v Banlett 
(1633), Pro Car 292, 293,«i C'An/naan v //ml (1749), 1 Ves Sen 271; 
Thompson y Lawlcy (Lady) (1800), 2 Bos &P 303, see Davts y Qthbs 
(1730), 3 P. Wins 26, 11. L ), or if the intention to mclnde leaseholds is 
clear (Swift y Swift (1859), 1 De G P. & J 160, 173), and, since the Wills 
Act, 1837 (7 Will 4 & 1 Viet c 26), s 26, a general devise of “lands” 
includes leaseholds, unless tlui contrary appears (Prescott v Baiker (1874), 
9 Ch App 174) ; see also title Wills Leaseholds for hves aie leal estate 
(Wetgally JJrome (1833), 6 Sim 99) In the Land Transfer Act, 1897 
(60 & 61 Vict 0 65), Pait I , “ real esjate ” does not include land ol 
copyhold or customary fret'hold tenme where admittance is neoessary 
(ibid , s 1 (4) ) A gale of mines in the Forest of Dean is an “ interest m 
the nature of real estate ” within the Dean Forest Amendment Act, 
1861 (24 &; 25 Vict c 40) (Jl/oirjnw v Crawshay (lSll),Jj, R 6H L 304); 
and see title Mines, Minerals, and Qduiries, Vol. XX., pp 646, 647. 
An actibn by an heii-at-law against an administiatrix for an account of rents 
18 not a cause or matter relating to any real estate within E. S C , Ord. 61, 
r 1, so as to enable an order for sale to be made under that rule (Be 
ataine» (1886), 33 Ch D 172) " 

(q) See Littleton’s Tenures, s 57 ; note (m), p. 170, post 

(r) Bridgewater (Countess) v. Bolton (Duke), supra, at p 107. As 
to chattels peisonal, see title Personal Property, Vol. XXIT , pp, 
385 et seg 

(s) Johns /. Pink, [1900] 1 Ch. 296. As to elegit, title Execution, 
Vol XIV., pp 61 et seq. 

, G 2 
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Sxota. chattels real — chattels, because they devolve at common lave with 
DefinltioDS. chattels in the proper sense on the personal representatives (i); 
real, because they are derived out of real estate (it). 

The expression “ lands, tenements, and hereditaments ” comjjrises 
» both real estate and chattels real ; hence, while it does noi. include 
personal chattels (v), it comprises copyholds (a) and chattels real (6), 
as well us freeholds. 


Part IL- Estates and Interests in Real 
Estate (Other than Copyholds) at 
Common Law. 

Sect. 1 — tn Fre Simple. 

Suit-Si-or. 1 — Qvanivm oj Ksfafe 

Nature of fee 315. An estate in fee simple approaches as near to absolute 
Bimple, owneiship as the system of tenure will allow (c). It is capable of 
existing as long as theie are lieirs-at-law of the owner for the time 
being, and since the law does not expect that there will be a failure 
of heirs (d) the duration of the estate is, in theoiy, unlimited. If 
in fact the owner dies intestate and without heirs, the land, 
save so far as it is required for payment of his del its, escheats to 
the lord— usually the (h own — under whom it is held (e). But this is 
the only way in which the estate can now deteirame (/) Moieover, 

(t) See p 138, ante, see Bavis v Gihhs (1730), 3 P Wms 26, 30, H L , 
Whtidiccr V Jnih/rr (1758), 1 Eden, 151, 152 

(w) Bndqewater {Countess) v Bolton {Duke) (1704), 6 Mod Rep 106 , 
Tiidoui V Pam (1747), 3 Atk 486, 492 , Smith v Baket (1737), I Aik 385, 
386 , 01 because tliey concern the really (Co *Litt 1 18 b) A lent issuing 
out ot a leim of yeais is a chatiel real {Be Fiasei, [jOwLliei v Fraser, \ 1904J 
1 Vh, 11), 115, afliTmed, [1904] 1 Ch 726. (k A ) 

(r) For mstaiiee, in tbei Statute of Frauds (29 Car 2, c 3), see Bayley 
T BouleoU (1828), 4 UiiSb 345 

(rt) Wtiheis V Withers (1752), Amb 151 ; and also in a statute, unless 
the lord’s rights would he prejudiced {Doe d Tunsfill v BottneU (1833), 
5 B & Ad 131) , and see title Copiuolds; Vol VIIl , p. 70. 

{h) Forster v. Hale (1798), 3 Ves 696 

(c) A man cannot have a greater estate of inheiitance than fee simple 
(Littleton’s ’Penures, s 1 1) In this phrase “fee has lost its ongmal mean- 
ing of lend or benefice (see note {p), p 139, ante), and denotes inheritance, 
while “ simple ” denotes that the land ih descendible to the heirs geneiaUy, 
without restraint to any particular class of heirs, such as heirs of the body 
(Co Litt. lb. see 2 Bl. Com. 105) The appropriate description to denote 
both ownership and tenure of land is that the owner is “ seised in his 
demesne as of fee ” ; of incorporeal hereditaments, such as a rentcharge 
that he IS “seised as of fet>” ; see 2 Bl. Com 106. As to the theory of 
absence of absolute ownership m land, see p. 138, ante. 

(d) Pells V. Brown (1620j, Cro. Jac 690. 692 

(e) Co Litt. 13 a ; see p. 139, ante, and see title Descent and Distui- 
BUTION, Vol XL, p. 23 

(/) But, as to estates upon condition and determinable fees^ see 
pp. 168 it seq , pos\ 
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the tenant for the time being who transfers the fee simple transfers 
an interest which the law treats as exhausting the possible duration Estate In 
of the ownership of the land. Consequently, neither a reversion nor Simple, 
a remainder can he reserved or limited upon such a transfer, nor can 
there be any possibility of reverter (g). But a fee simple may be • 
devised by will subject to an executory devise over, and such devise 
over, provided it is so limited that it must, if it takes effect, take 
effect within the penod allowed bv the rule against perpetuities (Aj, 
is effectual and cannot be defeated by the prior devisee (t). 
Consequently, an alienee from such devisee takes subject to the 
executory devise (k). 

316. Apart from statute, an estate in fee simple can only be How granted 
created inter vnos by a limitation to the grantee and his 

heirs ’*(/). It 18 not sufficient to use words implying the indefinite 
duiation of the estate, such as a limitation to the grantee “for 
ever.” The woid “heirs’* makes the estate of inheritance 
and it is to the estate thus limited that the law attaches the 
incident of indefinite duration (n). But in deeds executed since the 

(q) rdla V Btown (1620), Oo. Jac. 590, 592; rhallis Law of Real Pio* 
peity, 3id ed , p 220 Hut tins is so only where the estate is held by an 
individual under a limitation to him and Ins heirs , if it is held by a 
coijioiation, and the corporation is dissolved, there is no escheat, and the 
land, unless otherwise provided by statute, reverts to the donor (Co Litt 
13 b, C^hallis, Law of Real Pioperty, 3rd ed , p| 36, 174, 226; title 
CORVORATIONS, Vol VIII , p 373) 

(h) See title Pkrpetuities, Vol XXll , pp 300, 301. 

(i) Pdh V Brown^ supra 

{k) Rut the devi.soe has the statuloiy power of sale of a tenant for life 
(Settled Land A(t. 1882 (45 & 46 Vict c 38), s 58 (i), (ii) , see title 
Settlements; aiul, as to the avoidance of cei lam executory limitations, 
see p 237, pod 

(l) In practice the limitation is to the “ hens and assigns ” , but the 
words “ and assigns ” do not enlarge the estate ; this is fully created by the 
limitation to “ lieirs ” ; they are only deelaiatory of the power of alienation 
which would exist without them and have no conveyancing value (Brook- 
many 5mi/A(1871), L R 6Exch 291,306; affirmed (1872), L. R 7 Exch. 

271, Ex Ch , Milman v. Lane, [1901] 2 K R 745, C. A.) ; though in a 
will the word “ assigns ” may soniehmos opciate to give a power of appoint- 
ment (Quested v Michell (1855), 1 Jur. (n s ) 488; see Bronkman v Smxth, 
supra , N liman v. Lane, siqmi) OriginaDy the msertion of the word 
“assigns” was necessary in order to give the power of ahenation (Pollock 
and Maitland, History of English Law, Vol II , p 14 ; and seep 288, post) 

(m) The word “ heirs ” is construed as heirs general so as to give the fee 
simple, notwithstanding that the granted cannot have any heirs except 
heirs of his body ; c.g , if the grantee is a bastard ( 1 Preston, Abstracts 
of Titles 272). 

(n) Littleton’s Tenures, s. 1 ; 2 B1 Com 107. It is apparently essential 
to use the word “ heirs ” in the plural (Co. Litt 8 b ; Chambers v Taylor 
(1837), #2 My & Cr 376) ; but this was doubted in Duhher d. Trollope v. 

Trollope (1734), Amb 453, 458) , though in a will, when words of himtation 
were necessary to pass the fee, “ heir ” might be nomen collectivum, so as to 
imply the plural ((Jo Litt 8 b, note (4) ; and seil the criticism of the notem 
Challis, Law of Real Property, 3rd ed , p. 221). Perhaps the omission of 
“ his ” does not destroy the effect of the hmitation, but in a limitation to 
two persona “ and heirs,” the omission of the word “ their ” makes the 
hmitation void for uncertainty, and they have but an. estate for their 
lives (Co. Litt. 8 b) Apparently a hmitation to A. “or his heirs” gives 
A only an estate for life (Mallorifs Case (1601), 5 Co. Rep. Ill b, 112 a) ; 
though in a grant to A. “ or his heirs to hold to him and his heirs,” the 
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8lgt December, 1881, an estate in fee simple can be limited by the 
Sii^teis words ** in fee simple ” (o). If the word heirs,” or, since such 
Fee Stople> the phrase in fee simple,” is not used, the limitation creates 
only an estate for life (p). i 

Whenji^e The word ‘‘ heirs ” is not required in wills. In the absence of 
^ contrary intention, a devise by a testator seised in fee simple passes' 
the whole estate to the devisee without words of limitation (gr). 
Moreover, an estate in fee simple may be created by reference to' 
a limitation in another instrument or in another part of the same 
instrument where the word ** heirs” is used, although it is not 
used in the referential limitation (r) ; and the word “ heirs ” is not 
required upon a release by one coparcener or joint tenant seised 
in fee simple to the others (s) ; nor upon the grant of a rent between 
such peisons by way of equality of partition (^). Words implying 


word “or** is treated as an error and corrected {Wright v Wnghi (1750), 1 
Yes Son 409, 41 1 ; seo Goodliile d Dodwell v GMs (1825), 5 B &: C. 709 , 
(’hallis. Law oi lieal Pio])eriy, 3id ed , p 221) 

(o) Conveyancing and Law of Piopeity Act, 1881 (44 & 45 Vict c 41), 
B. 61 It has been decided m England that the exact statutory phrase 
must bo used ; “in fee ” is not enough [Ee Ethel and MitchelU amd Butlere' 
Contract. [1901] I Ch 945), but in Be OtUey's EsiaU, (1910] 1 I R 1, the 
woid simple’’ was added by the court to the habendum of a disentail- 
mg deed 

(p) Littleton’s Tenures, s 1 , but by special custom a copyhold m fee can 
be granted without the word “ hens ’’ (2 Preston on Estates, 67) Before 
1882, even the words “m fee simple” did not create more than a life 
interest (Shep. Touch (ed Pieston) JOG). In a giant to a corporation Sole, 
the word “ successors ” is necessary to pass the fee simple (Co. Litt 8 b), 
otherwise only a life estate passes ((’o. Litt 94 b) ; but when grants m 
fiankalmoin were possible, a grant m fee simple in irankalmom could be 
made to a corporation sole without mentioning successors {ibid ) In a 
grant to a corporation aggregate a fee simple passes without mention- 
ing successors, “ for that the body never dies ” {ib%d , 2 Bl, Com, 108 ; 
see title Couporations, VoL VII L, p 371) The limitation of an equit- 
able est^ate is primd facie treated with the same strictness as that of a 
legal estate, and the word “ heirs ” is required to pass the equitable fee 
{Re Whuton^s Settlement^ Lovatt v WtUiamsonf [1894] 1 Ch. 661 ; Be Irvovn^ 
Irwtn V. Paries, [1904] 2 Ch 762) , but this rule is not absolute, and if 
there is a clear intention that the fee should pass, effect will be given to 
it {Be Oliver" s Settlement, Evered v, Leigh, [1905J 1 Ch 191 ; Be Thurshy"s 
Settlement, Grant v IntUedde, [1910] 2 Ch. 181, 189, C A. ; and see title 
Equity, Vol. XIII., pp 94, note (»), 95, note (c) ). 

(g) Wills Act, 1837 (7 Will, 4 & 1 Vict. c 26), s. 28 ; and see title 
Wills Even before this stalfate a devise was not construed with the 
same stnetness as a gtant, and the entire fee simple passed if there were 
words to indicate such an intention (2 Bl Com. 108) 

(r) Co Litt 9 b ; Garde v Garde (1843), 3 Dr & War 435. But words 
of limitation are not supphed by reason of the gi an tee bemg defined so 
as to include his heirs ” {Be Ford and Ferguson" s Contract, [1906] 1 I. R. 
607) 

(f>) On. Litt. 9 b> he , “ when an estate of inheritance passeth and con- 
tiDueib ” ; and similfirly upon a release, when an estate of inheritance 
passeth and continueth not, but is extinguished ; when, for instance, the 
grantee of a rent in fee simple releases the rent to the tenant of the land, 
the rent is extinguished for ever, although the tenant’s heirs are not 
mentioned (tM*, Shep Touch- (ed Preston) 327). 

(t) Because the grantor has a fee simple in consideration whereof he 
granted the lont ” (Co. Litt 10 a) ; and on a bargain and sale 'for valuable 
consideration, and on a fine ot recovery, the fee simple might pass without 
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the right to receive a rentohaige in perpetuity may be effectual to 
create a rentcbarge in fee (a). 

Sub-Sect. 2 —Ineidmtt of EstaU. 

(i.) Enjoyirmt 

317. Land subject to easements (J) or to restrictive covenants (c) 
cannot be used in a manner inconsistent with the propeJr 
enjoyment of the easements, or with tbo due observance of the 
covenants; and, in certain circumstances, the use of land may 
interfere to such an extent with the comfort of neighbouring 
owners or occupiers as to constitute an actionable nuisance (d) ; 
but, short of this, an owner in fee simple is subject to no restrictions 
as to the use to which he may put the land, and he may exercise 
over it acts of ownership of all kinds, including the commission of 
waste, such as the felling of timber, the opening 'and working of 
mines, and the pulling down of houses (c). If, however, his estate 
is subject to an executory devise over, he is in the same position as 
a tenant for life without impeachment of waste, and he may not 
commit equitable waste {j ). 

(ii.) Alienation 

318. The owner of an estate in fee simple has an absolute right 
to alienate the land inter vnos (g\ and, subject to the provisions of 

words of limitation ; see Cliallis, Law of Kcal Pioporty, 3id ed , p 223, 
and authorities there referred to. 

(а) Ohallis, Law of Real Pio])eity, 3id ed , p 222, n , refciiing to 18 
Vm. Abr. 472 (l)(Rent(A),pl 1) 

(б) See title Easements and Pkoiits a Peendke, Vol XL, pp. 233 et 

seq As to the natural light ot support, seo ihid , p 319 ; and as to the 
nght to dig so as to divert water from neighbouring laud, see ibid,, 
p 313; Acton Y Blundell 12 M &;W 324, Ex. Ch , ChasemoreY. 

Richards (1859), 7 H. L Oas 349 ; and see title jMines, Minerals, and 
Quarries, Vol XX , pp. 5'50 et seq. 

(c) See title Sale op Land. 

(d) In accordance with the maxim, Sic uiere tuo ut alienum non Iccdas ; 
but there must be an injury lecognised by law as actionable. A thing 
lawful m itself does not m general become actionable by being done with an 
intention to cause injury or annoyance, but this may be so il an owner with 
such intention does an act, such as burning hmestone on a particular part 
of his land, when he might just as well do it elsewhere without causing 
annoyance (Bradford Corporation v. Pickles, [1896J A C 587, 698) ; and 
see title Nuisance, Vol, XXI , pp. 524 et seq, 

(e) A.‘G. Y. Marlborough (Duke) (1818), 3 Madd. 498 ; compare Liford*s 
Case (1614), 11 Co Rep 46 b, 60 a ; Jervis v LVaton{1692), 2 Vem. 251 ; 
and see titles Agriculture, Vol. L, pp. 296, 298 , Mines, Minerals, and 
Quarries, Vol. XX., pp. 610, 511 ; and as to waste, see, further, p. 176, 
post. * 

(f) Turner v. Wright (1860), 2 De Gr. F. & J. 234, 246. Previously the 
opinion seems to have been that the court would mterfere to restrain waste 
in pursuance of the settlor’s intention (Eobinshn v. Litton (1744), 3 Atk, 
209; Stansiield v. Hahergham (1804), 10 Ves. 273, 278). But the will or 
settlement can expressly prohibit waste, which will then be restrained, 
notwithstanding that the prohibition is also enforced by a clause of foi- 
feituie (Blake v. PeUrs (1863), 1 De G. J. & Sm. 346, C. A.). As to waste 
by tenant for life without impeachment for waste, sec p. 176 post , title 
Settlements 

(g) See pp 286, 288, post. 
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the Land Transfer Act, 1897 {h), he can dispose of it by will (t). 
If his estate is subject to an executory limitation over, on failure of 
his issue, or in any other event (A), he has, when his estate is in 
possession, the statutory powers of sale, exchange, partition, and 
leasing conferred on a tenant for life by the Settled Land Acts (i). 

(m ) Transmmton ly Operation of Law 

' 319. During the life of the owner in fee simple he is liable to be 
deprived of his estate by process of execution (m), or by tljc opera- 
tion of the law of bankruptcy (??) ; and upon his death, except in the 
case of a legal interest in copyholds, it devolves in the first instance 
on his peisonal representatives (o). So far as the land is not 
required for payment of his debts, the beneficial interest devolves, 
if he has disposed of it by will, upon the specific or general 
devisee (p), otherwise, upon his heir-at-law ascei tamed in accord- 
ance with the Inheritance Act, 18B3 ((/). 

Sect 2 --MtKhtieAi Fees, 

Suu-Sect. 1 — In General 

320 Estates in foe can be crested subject to certain modifica- 
tions, and these give rise to estates upon condition- -sometimes 
called fee simple conditional (r),— deteimiualde fees, conditional 
fees, and qualified fees. 

Sub-Slct 2 — Creation of Estates 
(i ) in Fee upon Vondihun 

321 An estate in fee simple may be granted upon condition, 
and, if the event contemplated by the condition liappens, tlie grantor 

(h) 60 & 61 Vict c 65, 8 I , and see title Executors and Adminis- 
trators, Vol XIV , p 238 

(i) By the common law, land hold in fee simple was not de\ isable by will, 
but by the custom of Loudon and ccrlain other cities and boroujjhs laud 
was devisable (Littleton’s Tenures, s 167, Co Litt Ilia). Under stat 
(1540) 32 Hen 8, e. 1, explained and amended by stat (1542 — 3) 34 & 35 
Hen. 8, c 6, tenants in socage (see p 141, ante) could devise the whole, 
and tenants by knight service (see p 140, ante) two-thirds of their lands , 
see Co Litt 111 b Upon the abolition of tenure in knight service, and 
the conversion of that tenure into socage tenure (se^ p 147, ante), the 
power to devise extended to all lands held in fee simple by lay tenure. 
The above statutes were repea^jd, and a new statutory power of devising 
land was given by the Wills Act, 1837 (7 Will 4 & 1 Viot c 20), ss 2, 3 , 
see title Wills ; and, as to copyholds, see title Cottholds, Vol VIII , 
p. 109. 

(fc) Such as failure to comply with a condition {Ee Richardson, Richardson 
v Richardson [1904] 2 Ch 777) 

(1) Settled Land Act, 1882 (45 & 46 Vict c 38), s 58 (1) (ii ) AePto these 
powers, see title Settlements As to the eU’cct of a conveyance under 
the statute, see the Settled Land Act, 1882 (45 & 46 Vict. c 38), ss. 20, 
68 (2) , title SETTLEMENT!? 

(«i) See title Execution, Vol XIV , pp 61 et seq 

(n) See title Bankruptcy and Insolvency, Vol II , pp. 143 ei seq 

(o) See title Executors and Administrators, Vol. XIV*, pp 238 ei seq. 

Ip) See title Wills. 

(g) 3&4Will 4,0.106, see title Descent and Distribution, Vol XL, 
pp. 4, 7 ei seq 
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can re-enter and determine the estate, either by virtue of the con- 2. 

dition merely, if it is suitably expressed, or otherwise by virtue of Modified 

an express proviso for re-entiy (s). Thus, if the >and is granted in 
fee simple upon condition that a specified yearly rent shall be 
paid, a right of entry is implied, and the grantor can re-enter if ’ 
the rent is in arrear (t). The same effect is produced where the 
grant, after reserving a rent, contains an express proviso that, if 
the rent shall be m arrear, the grantor and his heirs may re- 
enter (a). Similarly there may be a proviso for re-entry if the 
land ceases to bo used for a specified purpose (t). 

322. But an estate upon condition cannot be defeated without how 
actual entry, or claim equivalent to entry ; it is not ipso facto defeated defeated 
by the happening of the critical event (t*), and, since the grant 01 the 

(s) Litlletou’s Tenuicfl, s 325 B(\'Nidi‘s conditions expressed in the 
grant there may be conditions implied by law Tims, betore the Statute 
Quia Emptorcs (1290), 18 Edw 1, c 1 (see p 144, nnfc), the grant of an estate 
in ice simple to be held of the graptoi implied a condition that the services 
should be porfoiined (Eearno, (Contingent Keinaindcis, 9th cd , p. 382, n ) 

As to such conditions, see Littleton’s Tenures, s 378 , Co. lutt 233 b 
Littleton treats words of limitat.ion as conditions m law (Littleton’s 
Tenuies, s 380) 

(t) Jatlh ton’s Tenures, ss 328, 331 Other words of ooudition are 
“ Piovided always,” ” so that ” (Littleton’s Tenures, s 329 , (’0 Litt 
203 b) 111 a eomlition a double negative does not necessarily make an 
alliimative (Co Litt 223 b), and see titles Deeds Other Insiiui- 
ME\T3, Vol X , p 478 , Landlord and Tenant, Vol XVIII., p 631 
Since no reversion exists on a grant in fee, such a lent is not lent service. 

As to payment of the rent, see Littleton’s Tenures, s 341 , and see titles 
Landlord and Tenvnt, Vol XVIII , pp. 464, 465 ; Kentcharges and 
ANNiUTiEa, pp 601 etseq , post 

(a) Littleton’s Teiiuics, .ss 325, 330, 331 kSucL a rent is not incident 
to a lOAtuhiou, inasmuch as since the Statute Quia Emptores (1290), 18 
Edw 1, c 1, HO tenure is created between grantor in fee simple and grantee ; 
see Doe d Freeman v Bateman (1818), 2 B & Aid 168, 170', and see 
p 141, a7ite 

{h) See lie Hollis^ Uospita} [Trustees) and IJaqu6*s Contract, [1899] 2 Ch. 

640, where land was granted to tiustees m lee lor a chanty in 1726, 
subject to a proviso that if at any time it should be employed for any 
other purposes, it should revolt to the right heirs of the giantor 
Originally mortgages were made by way of feoffment upon condition, the 
condition being that if the feoffor paid the debt on the agreed day he might 
enter (Littleton’s Tenures, s 332; Co Litt 205 a, b; Seymoi's Case 
10 Co Rep 95 b, 97 b) Littleton says (Littleton’s Tenures, s 360) 
that if a lease for years was made with livery of bcisin, an estate in fee simple 
might anse by condition precedent, eg ,it the lessee paid a certain sum 
within the teim, but this was questioned (Co Litt 216 b, 217 a). In both 
the cases last mentioned the estate is called a f(‘e simple conditional , but , 
to avoid confusion with conditional fees (see p 172, post), it is bettei to use 
the phrase ** lee simple upon condition ” Conditions precedent occur m 
the hmilation ol future estates ; m the present connection only conditions 
subsequent are material As to conditions precedent and conditions subse- 
quent, see Be Greenwood, Goodhart v. W oodhead 1 Ch 749, C A. 

(c) Co Litt 214 b, 218 a ; Leake, Law of Pioperty in Land, 2nd ed., 
p. 109. But this only applies to an estate of freehold m corporeal here- 
ditaments; it does not apply to incorporeal hereditaments {A,-Q v 
Cummins, [1906] 1 I. R. 406, 408) ; and an estate for yeais can be made 
ioso facto void (Co Litt 214 b, and see title Landlord and Tenant, 

Vol. XVIII , p 630). So also can an estate of freehold under words 
operating as a limitation and not as a condition (Co Litt 214 b , Fiichet 
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estate exhausts the fee, the right of re-entry cannot be limited by 
■way of remainder (<Z); it can only be reserved to the grantor and 
his heirs (e), and it exists in their favour as a possibility of 
reverter (/). 

323. Such a condition is called a common law condition, and is, 
apparently, subject to the rule against perpetuities (y). If this is so, 
it IS invalid, unless it is confined within the limits allowed by the 
rule (h). The condition is invalid also if it is unlawful (t), and, 
since an estate in fee simple is in its nature alienable, a condition 
in restraint of alienation is repugnant and therefore void (j). 

(ii ) I^ttermxTWLbU Fees 

324. An estate in fee may be granted with words of direct 
limitation (k) sd as to be pnmd facie a fee simple, lint with further 
words — sometimes called words of collateral limitation (1 ) — whereby 
it is liable to be determined on the happening of some future event, 
provided that this is of such a nature that by possibility it may 
never happen at all(m) An estate so limited is called a ^‘deter- 
minable fee*’(w), and moreover it is no objection that the future 


V. Adams (1740), 2 Stra 1128, see the text,iT?/ra) Upon re-entering the 
grantor is, m general, leslored to his old estate (Littleton’s Tenures, s 326) , 
as to possible exceptions, see Oo Litt 202 a A condition under which the 
grantoi is to enter for non-payment of rent and hold till the arrears are 
satisfied does not restore to him an estate of freehold (ibid , 203 a). 

(d) See pp 213, 217, post 

(e) Littleton’s Tenures, s 347; Co. Lit t 2J4 b, 370 a; see 3Ianning^s 
Case (1609), 8 Co Kep 94 b, 96 b. 

if) See p 237, post 

(g) Fe llolM Hospital (Trustees) and Eaaue's Contract, [1899] 2 Ch 640; 
He Da Costa, Clarke v. Church of England Collegmte t^chool of 8t Peter, 
[1912] 1 Ch. 337. 

(h) It has been objected that common law conditions are older than the 
nile against perpetuities (see Chalhs, Law of Real Property, 3rd ed., pp 187, 
207) ; but the tendency is to extend the application of the rule so as to 
cover future mterests of all kmds As to the reasons for which common 
law conditions may, perhaps, bo excluded, see title Perpetuities, 
Vol. XXII., p. 316, note (g). 

(i) Co Litt. 206 b 

(y) Littleton’s Tenures, s 360; Co Litt 206 b; Ee Machu (1882), 21 
Ch. D. 838 ; and see title Gifts, Vol. XV , pp. 421—423. 

(k) See p 166, ante • 

(l) 1 Preston on Estates, 42 ; see Cballis, Law of Real Property, 3rd 
ed., p. 252 

(m) 1 Preston on Estates, 479. Where the event must happen, the 
estate is a freehold inferior m quantum to a fee simple, if the event is to 
happen at an uncertain time, e.g., on the falling of a life, so as, to make 
the estate an estate pur autre vie , if the event is to happen at a fixed 
time, the estate is a chattel real (Clmlhs, Law of Real Property, 3rd ed , 
p 251 ; see Littleton’s Tsnures, s. 740). 

(n) Tue possibility of such estates is generally assumed by the recognised 
authoTities, Sir E. Coke calls the estate a fee simple limited and qualified 
{Seymois Hose (1612), 10 Co. Rep 95 b) ; Preston calls it a determinable fee 
( 1 Preston on Estates, 443) ; and Butler calls the estate a limited fee (Feame, 
Oontin^T'ent Remainders, 9th ed., p. 382, n.), and the hmitation a conditional 
limitation Uhd , p. 10, n ). But the term conditional hmitation ** is more 
eonvenienily coilfiued to shifting uses and executory devises in which tbn 
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event may happen at a time beyond the limit allowed by the rule 2 

against perpetuities (0). But since the possible duration of the Modified 
estate exhausts the fee, no remainder can be limited upon it ; and Pees, 
the grantor retains only a possibility of levorter ( p). 

If the future event is such that it will always loiuain liable to How enlarged 
happen (?), the determinable fee can only be enlarged into an 
absolute fee simple by release of the possibility of reverter. If tlje 
future event is such that it may become iiupossible to happen (r), 
then, upon such impossibility being ascertained, the possiliility of 
reverter is extinguished, and the detormmablo fee is enlarged into 
an absolute fee simple («). If the event happens, the estate is 
thereby determined by force of tlie collateral limitation, without 
entry by the grantor or his heirs (/), 


ultimate hmitation IS really conditional, see (iiay, Hule against Poipetin- 
ties, 2nd ed , p 24 Words suitable lor jiitiodiieing tho collateral limit ation 
are the English equivalents of “ qtiamdtu^ dummodo, dum, quoiisqve, 
dv/ranW etc {Portmqton's (Ma}y) Case (1GH5), 10 Co Uej) 30 b, 41 b , 
Co. Litt 234 b, see (1882), 21 Ch J) 838,843) A list ol sucli 

hmitations, actual or suggested, is given in (*hallis. Law of Real Pro- 
perty, 3id ed , pp 255 — 260 In modem times ili has been suggested 
that a determinable fee is impossible since tJie Statute Quia Emptores (1290), 
18 Edw 1. c 1 (see p 144, ante) (Sandeis, Uses and Trusts. 5th ed , Vol I , 
p 208 , CJiay, Kule against Perpetuities, 2nd ed , ]> 31, Pollock, Land 
Laws, p 213, Leake, Law of Piopeily in Jjand, 2nd ed , p. 25; and 
see the discussion as to determinable fees in trustee a in CoUm v Walters 
(1873), L H 17 Eq 252, 201) lint this view has not been acquiesced m 
(Challia, Law ot Real Pinperty, 3rtl ed , p 437 , Sir Howard Elphmstone, 
m the Law Quarterly Review, Vol II , p 394 , and see Mi (Hay’s Iteply, 
Rule against Perpetuities, 2nd ed , pp 550 etseq ) In practice det'ernunalde 
fees are obsolete, the same object being attained by shifting uses anil 
executory devises, and these ^re moio effect uil because the substituted 
estates can be limited to thud persons The examples of determinable fees 
given by Mr (.'halhs (Law of Real Property, 3id ed , pp 255 — 260) include, 
as Mr Gray points out (Rule against Perpetuities, 2nd ed , p. 29, n (6) ), 
many instances of shifting uses and executory devises, and the list is, 
perhaps, rather cunous tha® useful; see also A -G. v Cummins, [1906] 1 
I. E. 406; Be Leach, Leach v Leach, [1912] 2 Ch. 422, 427. 

( 0 ) Gray, Rule against Perpetuities, 2nd ed , p 312, A,-G v. Cummins, 
supra The principle is either that possihihties ot reverter are older than 
the rule against perpetuities and are subject only to the common law, or 
that the collateral hmitation determines, but does not ongmate, an estate. 
The latter is probably the better reason. See, further, title Perpetuities, 
Vol XXII., pp. 300 et seq , 312 et seq,, 335 et seq , 348 et seq , 353 et seq. 

(p) Co. Litt. 18 a; riiallis, Law of Beiil Propcity, 3rd ed., p. 83 

Iq) Eg, where land is gr.iuf ed to A and his heirs so long as B has heirs 
of ms body, this is m effect a base fee ; or so long as the Church of 
St. Paul shall stand (Plowd 557). 

(r) E.g , until the marriage of a specified person ; if the person dies 
unmarried, the estate is enlarged into a toe simple absolute (1 Preston on 
Estate^, 432, 442; OhaUis, Law of Real Propeity. 3rd ed , p 256; Be 
Leach, Leach v Leach, supra) But such liniitations are made by shifting 
use; see p 279, post The subject is m^ly theoretical, and it is 
unnecessary to give further examples. 

(s) Chains, Law of Real Pioperty, 3rd ed , p. 254 

(() It has been generally assumed that the determination is in favour of 
the grantor and his heirs, and this is implied in the phrase “ possibility 0 ! 
reverter ” But the view has been adviiuced that, sine e* ihe Statute Quia 
Emptorea (1290) (18 Edw. 1, c 1) (see p 144, ante), tlie absence of tenure 
between grantor and grantee gives tlic benefit of the lev trier U ihe lord 
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(ui ) Conditional Fees 

325 . A conditional fee is an estate which has not been possible 
as regards freeholds since the Statute De Donis (a). The limitation 
of such a fee before the statute w^as the same as the limitation of an 
estate tail after the statute, that is, to the grantee and the heirs of 
his body, either generally, or restricted to a special class of heirs of 
his body(i). The grant was construed as a conditional gift m fee 
simple to this extent, nainelv, that if the giantee had issue horn 
capable of inheiiting according to the form of the grant, the 
condition was treated as having been ])erformcd for the juirposo of 
enabling the grantee to alienate the land for an estate in absolute 
fee simple (r) ; but if the grantee did not alienate, the land descended 
to the class ot heirs named in the grant (rf) ; if, on the other hand, 
he died without having had issue capable of luheiiling, tlie estate 
came to an end ‘and the land reverted to the grantor (c) 

Conditional fees were, as legards freehold lands, tuiued into 
estates tail by the Statute De l)onis(rt), but they may still exist 
as regards other heicditameiits, since these are not within the 
statute (f); and it appear^That in manors where there is no custom 
to entail, a grant of copyhold land to the grantee and the lieirs of 
his body gives a customary Ice, and is construed by the analogy of 
conditional fees at common law ((/). 

(iv.) Qnahfi&l Fees 

326 . Ill lieu of limiting an estate to a man and his heiis, 
the estate may he specially limited to a man and the hon s of an 


as a 9 Mafii-escbeat (Sir Howaid EJplunbtoiie m the QuailciJ^ Review 
Vol II , p 394 , Pollock, Land Law^, p 215 , and, on this, see (Lay 
Rule against Perpetuities, 2ud ed , p 556) 

(a) Stat (1285) 13 Edw. 1, c 1. 

(b) Co Lift 19 a ; Challis, Law of Real Pio])eiiy 3id ed , p 263 , and 
as to sueli fees, see ^V^Ulon v Berlley (1562),^1 Plo\^d 223, 235, 242 

(c) Polloek and Maitland, IJislory of English l^aw, Vo] J , p 17 , (/hallis, 
]jaw of Real Proj)eily, 3id ed , p 265 In addition to alienation the eon- 
Jitioii was pcrfoiiued lor the purpose of lorlciture, and bo as to enable the 
giautee to cieatc incunibiaiices (Co Lilt 19 a) 

(d) Co. Litt. 19 a But though the hcii-s geucial weic not admitted to 
inheiit, it seems that in a giant limited to hens ot the body of the grantee 
by a paiticular spouse, the bnth of such an heir would, on failure ot isbiie 
m that line, let m other hens of the body of the giantee , in other words, 
birth of issue of the special class* changed the estate fiom tail special to tail 
general (Challis, Law of Real Propeity, 3rd ed , p 267) 

(e) Willion v Berkley ^ supra, To LitL 19 a Apparently these 
limitations originated in giants to a grantee and his hens, it he should have 
heirs of his body , and, in this form, tlie birth of an heir fulfilled the condi- 
tion and left a fee simple absolute (Pollock and Maitland, Uisloiy oftEnglish 
Law, Vol. II , p 18) But the conditional fee, properly so c^ed — to A 
and the heirs ot his body— did not loi all purposes become a tee simple 
absolute, and in modem tiiifieb thefoim just referred to — to A and his hens, 
if he shall have heirs of his body — has been treated as a lee simple on con- 
dition (Chalks, Law of Real Property, 3rd ed , p 267), or, if as a conditional 
fee, then as a conditional fee of a special type (2 Preston on Estates, 292) 

if) Stafford v. Budley (1750), 2 Ves Sen 170 ; 2 B1 Com. 164 

(g) Chalks, Law of Peal Proiwrtv, 3rd ed , p. 62 , and see title Copy- 
holds , Vol Vlll,pp Hut sea- 
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ancestor whose heir he is. This, it has been suggested, may he done 
where it is required that the descent shall tie traced from the 
ancestor (ft), and such an estate has been called a qualified fee 
simple (/). But probably the limitation only controls the original 
course of descent, and does not place any restriction on the power 
of alienation ; thus, the owner for the time being can alienate like 
the owner of an estate in fee simple absolute, and vest a fee simple 
absolute in the alienee ( y). 

Sub-Sect 3 — Imulenls of Futnfes. 

327. There is no rule fori adding waste by the owner of an estate Powers of 
m fee simple which is liable to be determined for breach of condition 

or by virtue of a collateral limitation. Coiisequemly, such an ditioiofand^** 
owner has the same rights of actual enjoyment as an owner in determiDablc 
absolute fee simple, including the right to commit waste at his 
pleasure (ft). He has also the same lights of alienation inter vivos 
or by will, save that the estate in the hands of his alienee is subject 
to determination in the same manner as m his own hands (/). 

Sect. ^.—Estate for Life, 

SuB-SFrr I — For the L%fe of the Tenant, 

(i ) How Aitsinq 

328. All estate for life is an estate of more freehold as distin- Nature of 
guished from estates of inheritance tm). The estate may be for the estate, 
life of the tenant or for the life or lives of other peisons. These 
estates are known as an estate foi life and an estate autre 
respectively. 

329. An estate for the life of the tenant arises (1) by exjiress or How created 
implied limitation ; (2) by operation of law, as in the case of tenant 

by the curtesy or in dow^r ; and (il) by tenant in tail being reduced 
to the position of tenant for life in conse(iuence of the possibility of 
issue in tail becoming extinct The estates of tenant by the curtesy 
and tenant in dower aro treated of subsequently (u). 
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(h) Littleton’s Tenures, s 354 Possibly the limitation must be to the 
heirs of the ancestor in the paternal line (Chalhs, Law of Real Propertv, 
3rd ed , pp 269, 277). In considering the effect of the limitation, account 
must be taken of the Inheritance Act, 1833 (3 & 4 Will 4, c. 106), s 4, and 
of the Law of Property Amendment Act, 1859 (22 &; 23 Vict o. 35), s 19 
But such hmitations, if not obsolete, are too rare to make it worth while 
to deal with them in detail here They aie fully dealt with m Chalhs, 
Law of Real Property, 3id ed , ch xix ; and see title Descent and 
Distribution, Vol XI , pp 8, 9 

(t) See Chalhs, Law of Real Property, 3id ed , ch xix 

(j) See ibid , pp 278—280, critici«^iiig Pieston’s view (1 Preston on 
Estates, 471) that the estate ranks as a determinable fee for the purpose 
of alienation ; and see the text, infra 

(k) See Bowles's (Lewis) Case (1615), 11 Co Rep 79 b, 4th resolution. 

(l) See Chalhs, Law of Real Property, 3rd ed., p. 262, 

(m) See pp 164, 166, a/nte , 2 B1 Com 104. 
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380. An estate for life arises expressly where land is granted to 
a person for his life (o). If the estate is given for life, but without 
mentioning whose life, it is presumed to be for the life of the 
grantee (p), unless the grantor has only power to grant an estate 
for his own life, and then tho estate is for the life of thegiantor(g'). 

An express estate for life may be limited so as to be deter- 
minable during the life on a specified event, such as a limiiation to 
a woman during widowhood (j), and, although a clause merely pro- 
hibiting alienation is repugnant and void (a), yet the chnse is 
effectual if it is exijressed so as to make the estate determinable on 
bankruptcy or alienation (f). 

331. An estate for life arises by implication whore land is granted 
oy deed to a person without specifying what estate he is to take, or 
without using words of limitation which are proper to confer an 
estate of inheritance, whether in fee simple or in fee tail (a). An 
estate for life may also aiise by implication from the terms of a will 
in favour of a person to whom no estate is expressly devised (M, 
and, by way of resulting use, under limitations by way of use(r); 
but not under a deed {d). 

332. A (I'i/asi-estate for hfo arises in the case of a tenancy in 
tail after possibility of issue extinct where lands are limited in 
special tail (r), and one of the persons from whom the issue is to 
proceed dies without issue of the specified class. Thus, wlicre land 
IS given to a man and his wife and the hens of il^'ii* bodies, and one 


(o) The proper place for limiling tlie estate is m the hab(‘ndum As to 
vanations between hrnitations in the premises and in tho habendum, see 
title Deeds and Other Instkuments, Vol X., p. 474 

(p) Co. Lilt 42 a This is upon tho ground that the deed is to be taken 
most strongly against the giantor, an estate for a man’s own Iifi^ being 
treated m law' as gi eat er than au estate for the life of another {ihid , see titles 
Deeds and Other Instrifments, Vol X , pp 440, 441 , Landlord and 
Tenant, Vol XVIIT , p 241, note (p) ) 

{cf) Thus, if tenant lu tail makes a lease for life, not under an express or 
statutory power, without expressmg for whose hfe, this is for his own life 
(Co Litt 42 a, b). 

(r) Co Litt 42 a 

(3) Brandon v Bohvnson (1811), 18 Ves 429, Fochfoid v Tlavlmnn 
(1862), 9 Hare, 476 ; and see tillo Gifts, Vol XV , pp 421 -423 
ft) See cases cited in note ( 3 ), LV/pta A man cannot limit his own property 
to himself for life till (H^qinholham v Holme {IS12), 19 Ves 88 • 

see Machnlosh v Pogose, [18951 1 Ch. 605), but he can limit it to himself 
for life till alienation {Brooke v J^t^arson (1859), 27 Beav 181 ; Knight v. 
Browne (1861). 9 W. R. 516; Be Perkins' SeUlemcut Trusts, Jjeicester, 
Warren v- Perkins (1912), 56 Sol Jo 412), or till it is taken in execution 
(Be Betmold^Dcimoldy, Deimold iO Ch D 585); and see titles 

Bankruptct and Insolvency, Vol II , ]>p 147—150 ; Fraudulent and 
Voidable Convf.tances, Vol. XV., p 86 , Gifts, Vol XV , p. 423 ? and 
as to determinable life estates, see, also, titles Gifts, Vol XV p *423- 
Settlements. ' 


(а) Sec p 106 , ante, • 

(б) Where, for instance, a testator dcvi.vs land to B after the death of 

^ heu-iit-law {Gardriery iSlicldon (1671), Vaugh 259 : Bahh 

V. Oarmlc (1879), 11 Cli I) 873, C. A ) , and see title AVillI 

(c) See p 278, post 

(d) Gardner \ Sheldon, ; 1 ProotMu on Kstates p. 190. 

( 3 ) Littleton's Tenures, g 34; see p. 243, post ' 
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of the spouses dies without issue, the survivor is tenant in tail after 
possibility of issue extinct (/). Similarly, where land is given to a 
man and his heirs by a specified wife, the husband has a tenancy of 
this nature if the wife dies without issue by him (g). And, although 
in either case there are at first issue surviving, the tenant in tail 
becomes tenant after possibility of issue extinct upon the death of the 
issue without issue (h). But the law does not presume impossibility 
of issue merely from the great age of the parties or one of them (* 1 ). 
The estate cannot arise by express limitation or by the act of the 
parties, but only as the legal result of facts not depending on the will 
of the parties (y). In quantity it is the same as an estate for life (A), 
but in quality it letaius the nature of an estate tail so far that the 
tenant is not punishable for waste except equitable waste (/). 

(11 ) Enjoyment , 

333. A tenant for life has the right to the full enjoyment (;w) of 
tlie land during the continuance of his estate (a), subject to the duty 
of leaving it unimpaired for the remainderman ; this duty is defined 
by the doctrine of waste ( 0 ). Waste is either voluntary, such as 
felling timber, opening mines, and pulling down houses, or per- 
missive, such as allowing houses to fall into disrepair. A tenant 
for life IS liable for voluntary w’aste(p), but not for permissive 
w\aste (g), unless his estate is expressly made subject to the condition 
of maintaining the premises (r) 

(/) Littleton’s Tenures, a 32 

(a) Ihtd , 8 33 

(h) Ihtd , s 32 

(i) Co Litt 28 a, 

(j) Bowles's {Lewis) Case (1615), II Co. Rep 79 b, 80 1), 3rd resolution 
Thus, where laud is given t(» a mau and his wilo and the heirs oi their two 
bodies, and tliey are divorced, their estate ol mheiitauce is turiiod into a 
joint estate for hie (Co Lilt 28 a) 

(L) Bowles's (Lewis) Case, supta, 2nd resolution 

(l) Bowles's (Lewis) Vase, supia, 2nd resolution ; Co Lilt 27 b, where 
other advantages of the tenancy are onumciated, but these are obsolete 
Possibly his assignee is pumsbable for waste (Co Litt 28 a, note (6) ) 
As to equitable waste, see p 170, post, and as to the non-liabihty of a 
tenant in tail tor waste, see note (^), p 242, post 

(m) As to the rights of a tenant for lile with regard to improvements, 
see title Land Improvemcnt, Vol XYllI , pp. 276, 277 As to Ins 
statutory lights, see ibid , pp 289 et seq. 

(n) As to the duty of the tenant foi Me to keep down iiiteiest on meuru- 
brances, see title Settlemlnis. 

( 0 ) Co. Litt. 63 a , and as to waste generally, see titli's Agricuetuhe, 
Vol. I., pp. 295, 296 ; Landiord and Tenant, Vol Vlll., p 496 ; and 
as to the habihty of tenants for Me lor waste, and the property in the 
proceeds of waste, see title Settlements As to restiaining waste, see 
title Injunction, Vol. XVII , pp. 232, 233. 

(p) ,At common law, habilily lor waste was incident only to hfo estates 
arising by opeiation of law, that is, dower and curtesy. TJie theory was 
that in estates otherwise aiising the lessor or grantor should expressly 
provide against waste. But by the Statute of Marlbndgo (1267), 52 
Hen 3, c 23, lessees for ble were made punishable for waste ; see title 
Landlord and Tenant, Vol XVIII , p 498, note (6). 

(q) Be Cartwright, Avis v Newrmn (1889), 41 Ch D. 632. If, on a 
renewal of leaseholds, the tenant for Me covenants as lessee to do repairs, 
he IB hable for dilapidations if he neglects to perform the covenant (see 
Marsh V. WeUs (1824), 2 Sim & St. 87). 

(r) Woodhouse v Tf a/A:er (1880), 6 Q. B. D. 404 ; and see title Settlements* 
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The tenant for life is allowed, however, to take timber necessary 
for the enjoyment and repair of the premises ; that is, housebote, 
for the repair of the house and for fuel ; ploiighbote, for the making 
and repair of agricultural implements ; and haybote, for the repaii 
of fences. These aie called estovers (s) and must bo reasonable (t), 
and they can only he used for the actual repairs required. Timber 
cannot be cut in advance (?/), or sold to pay the wages of men 
employed in the repairs (a), or in order to purchase otlie’^ timber 
with the proceeds {b). 

334. A tenant for life may, on the creation of his estate, be 
made dispuiubliablo foi waste. This is done by limiting the estate 
to him for life “without impeachment for waste ”(f), and such 
exemption mav be eiilicr general, or may exclude a particular kind 
of waste (d). Ho is then liable only iii respect of the excepted 
waste, if any, and also in respect of such waste —known as equit- 
able waste— as in the view of a court of equity is not propeily 
within the exemption, that is, the wanton destiuction of houses and 
the felling of timber planted or loft stiinding for ornament or 
shelter (y). A tenant in tail after possibility of issue extinct, 
though unimpeachable for waste (^ 7 ), seems to be under the same 
restraint as regards equitable w’aste (/0 

335. The legal tenant for life is entitled to the custody of the 
title deeds of the estate ( 0 , but he may be deprived of them if the 


(fi) These rights imist. be distingmshod from comniou of eKtovers , see* 
title Commons and Eights oi*' ('ommon, Vol. IV, pp 466, 467, and see 
ibid,, p 467, note (a). 

(() Co Litt 41 b, 63 b , aud see title Landlokd and Tenant, 
Vol XVI II , p 420 The lessee toi life may be restrained from taking 
estovers by special covenant (%bid ) This does not make the taking ol 
estovers waste, but the lessor has his remedy on the covenant (Anon 
(1661), Dyer, 198 b, (53)) 

(m) Gorges v Stanfield (1597), Cro. Eliz 693^ 

(а) Bro Abr , tit Waste, pi 112 

(б) Co Litt 63 b ; Simmons v Norton (1831), 7 Bing 640 

(e) Littleton’s Tenures, s 352 ; Co Lilt 220 a As to the right of 
assignees of timber who claim undei the tenant for hte, see Gordon v 
Woodford (1859), 27 Beav 603 

(d) Thus the exception may exclude “ waste in houses ** (Aston v Aston 
(1749), J Ves. Sen 264, 265), or voluntary waste (Garth v. Cotton (1763), 1 
Dick 183) ; though the latter form of the clause — “ without impeachment 
of waste, voluntary waste exccjited ” — ^would allow only permissive waste, 
and is needless, since for such waste the tenant for life is not hable (Garth 
V. Cotton, huyra , and see Wickham v. Wickham (1815), 19 Ves 419, 
Yineeni v. Spicei (1856), 22 Bcav 380, p 176, ante) 

(e) There is now no legal nght to commit equitable waste (Judicature 

Act. 1873 (36 37 Vict c 66), s 25 (3) ) 

(]) Vane v. Bemaid (Lord) (1717), 2 Vern 738 , Holt v Somerville (Loid) 
(1737), 2 Eq Cas Abr 759; Aston w Aston (1749), I Ves Sen. 264, 
266; Ford v. Tjfnte (1864), B De G. J & Sm 127, C A ; and see title 
Equity, Vol. XflL, p. 49. 

(a) See p 175, ante, 

(h) A.-G V Marlborough (J)uke) (1818), 3 Madd 498, 638; see Abfaham 
V Bubb (1680), 2 Efl Cas. Abr 767 ; 2 Swan 172 ; Cooke v Whaley (1702), 
1 Eq. Cas Abr 400. 

(1) Strode \ Bltickhume (1796), 3 Ves 222, 226, Gainer y, Hannynqton 
(1856), 22 Beav 627 ; Leaihes v. Leathes (1877), 6 Ch. D. 221; and see 
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safety of the deeds is endangered by his misconduct (A), or where a 
suit is pending and is being actively prosecuted, and it :s more con- 
venient for the purposes ot the suit that the deeds should be in court 
or with trustees (/). 

336. Where a tenant for life has sown tlio land for crops which 
usually repay the sowing within the yeai , and dies before he has 
obtained the advantage of his expense and labour, liis personal 
representatives aio entitled to take the crops as emblements {m) ; but 
he is not entitled to emblements if his estate determines in his 
lifetime by his own act(»). 

337 On the death of the tenant for life his personal represen- 
tatives are entitled to all articles brought on tlu^ premises bv him 
which have not been attached to the land so as to become pirt ot 
it, and, although the ai tides have become so attaclied and are 
fixtures, yet, if they have been attixed by the tenant for life for the 
more convenient or luxurious occupation of the jueniisos, or for the 
purposes ot trade, the jieisonal rejiresentatives may remove them, 
provided the removal can be ellectod without substantial damage to 
the piemisesfo). 

(m ) Alienation 

338 Save under statutory powders, the tenant for life can dispose 
of the land only to the extent of his own interest. Hence, on a sale 
or gift ot the land, whether e\i»rossed to be for the hfo of the tenant 
for life or anv greater interest, the ]mrchasor or donee takes an 
estate only for the rest of the life of the tenant for hfe( 2 )), tliat is^ 


p. 230, post As to llie iiglit of an equitable tenant for life to the custody 
of tide deeds, see title Sicttlewfats 

{k) Leathes v Leathes (1877), 5 Ch, D. 221 

{1) Stanfords iioherts (1871), 6 Oh App. 307; Leathes y Leathes, supra ; 
and see Wehb v Lymingion (Lo?d), Wehh v Webb (1757), 1 Eden, 8 ; Z>w/i- 
combe v. Mayer (1803), 8 320, Jenner v Morris (1866), 1 Ch App 

603 

(m) Co Litt. 55 b The sowing must be bv or at the expense of the 
tenant for life himself (Grmthim v Hawleif (1616), Hob 132 ; 9 Vin Abi 
369, tit. Emblements (17) ) As to what crops are emblements and as to 
emblements generally, see titles AGUicuLruKE, Vol I , p 282 ; ExECUTOua 
AND Administkators, Vol XIV , pp 218, 219 ; Landlord aud Tenani, 
Vol XV III , p 565 

(n) Where, eq , a widow, who holds during widowhood, reraairies 
(Oia?id’/» Case (1602), 5 Co Rep 116 a, Co Litt 55 b) 

(o) Appaiently the right of removal is the same between peisoiial repie- 
sentatives of a tenant lor Ide and remamderraan as between landloid and 
tenant , see the cases cited in title Landlord and Tenant, Vol XVTII , 
p 421, note (/) ; and, as to the removal of fixtures bj personal repie- 
sentafjves of a tenant for life, see title Kxfc’uiors and Administrator^*, 
Vol XIV , pp 220, 221. Asto fixtuics goneially, see title Landlord and 
Tenant, Vol XVITI , pp 416 et seq 

(p) When a feoffment could have a toitious operation, a feoffment m fee 
by a tenant for life passed the fee simple (Littleton’s Tenures, s 611), and 
was a forfeiture of liis estate, giving the remainderman a nght of entry 
(Littleton’s Tenures, ss 415, 416 ; Co Litt. 327 b) A feoffment by a 
tenant in tail (Littleton’s Tenuies, s. 699) had a greater eff,cct, since it caused 
a discoiifj nuance and put the issue to lus action, that is, on the death of 
the tenant in tad the issue could not entei, but had to bnng a real action, 
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an estate pur autre vie {q ) ; and, on a lease of the land, the lessee 
takes a term Yrhich is liable to be determined by the death of the 
lessor (r). Under statutory powers, the tenant for life can dis- 
pose of the land by sale, exchange, partition, or lease; but any 
capital sum received on such transaction is paid to trustees or into 
court and follows the limitations of the land (s). 


* Sttb-Sect 2 . — Fur Autre Tie. 

(L) How Arisxmj, 

339. Land may be held by the tenant for the term of another 
man’s life, or for the term of several concurrent lives, and, in the 
latter case, for the term of the joint lives or of the life of the 
survivor (0. A hirm which is inteiidoJ to be for the joint lives must 
be expressly so limited, otherwiso it ^Yill be also for the life of the 
survivor (a). The estate of the tenant is an ebtato of freehold (?>), 
and is called an estate pur auti c vie . the person whose life measures 
the estate is called the cesiui que vie (c). 

340. An estate par autre vie may arise (1) by expiess 
limitation, add (2) by assignment of an existing life estate. It 
arises by express limitation when the grant is to the tenant for the 
specified life oi lives. The addition to the name of the tenant 
of words purpoiting to carry the estate on his death to his heirs 

formedon wt descender ; m the case of default of issue* the remainderman 
had formedon in reverter (Littleton’s Tenures, ss 595 , 697) But a grant 
of a life estate by deed, which might be made where the land w^as m the 
occupation of a tenant for yeais, had no tortious effect, and only passed 
the hfe estate (Littleton’s Tenures* s. 609). A feoffment, hke a giant, has 
now no tortious operation (Beal Pioperty Act, 1845 (8 & 9 Viet, o 106), 
s 4; p. 291, post). Hence, a conveyance by a tenant for life, in whatever 
form made, does not now operate to pass moie than liis interest, and does 
not cause a forfeiture. Formerly thcie was a distinction between tenant 
m tail after possibility of issue extmet and liis assignee as to attornment to 
the remainderman {Ap-Eice's Case (1590), 3 Leon 241). 

( 5 ) See the text, infra. 

(r) See title Landlord and Tenant, Vol XVII F , p 359 

(«) See titles Landlord and Tenant, Vol. XVIll , jip. 358 et sea. 
Settlements. ' 

(<) Littleton’s Tenuies, s 56 ; Co Litt 41 b ; Challis, Law of Beal 
Property, 3rd ed , p 356 There may be an estate to A for the tcim ol 
his own hie and the fives of B and C (Co Litt 41 b) On the death ol 

A. in the lifetime of B and G. or either of them the estate does not 
determine, but continues, if A. has as&ignod it, in favour of the assignee, 
and otfiorMibc m favour of a special or geneial occupant, until the death’ 
of the survivor of B and C (UUy DaWs Case (1590), Cro Ehz. 182; 
Fosse's Case (1598), 6 Co Bep. 13 a; see BrudneVs Case (1592), 6 Co' 
Bep 9 a). Ordinarily an estate for a man’s own life is greater than an 
estate for the life ot another, and hence an estate to A. for the fives of A,, 

B. and C. would be an estate for the fife of A. only ; but m this case the 
usual rule does not apply (Co. Litt 41 b ; and see p. 174, ante) An 
estate pur autre vtc may also be limited for the life of a person and the 
life of hiB heir (Be Amos, Carrier v. Fnce, [1891] 3 Ch 169) 

( 4 ) BrudneVs Case, supra * Basse's Case, supra , see ChaifieU v. Bereh 
ioldi (1872), 7 Ch,^pp. 192, where the estate was expressly so limited. 

( 6 ) Set Doe d. Blake v. Tmxton (1795), 6 Term Bep 289, 292. 

(c) See Co Litt. 41 b. 
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does not alter the quantum of the estate, though it affects the 
beneficial interest therein after his death (rf). Moreover, the 
technical nature of the estate is the same wliether it is granted by 
way of conventional lease at a rent {e), or whether it is created by 
way of settlement (/). In either case the seisin is in the tenant, 
but in the former case the lessor reserves the succeeding estate to 
himself as his reversion, and to this the rent is incident , in the 
latter the succeeding estate is either a remainder or reversion. 

An estate joTfr autie liv also arises when a tenant for his (»wn life 
assigns his estate to another (//); the asbignee is then tenant pur 
autre tie, and the assignor becomes the cebtui que vie (/i). The estate 
thus assigned may be either an estate originally created for life, or 
an estate for life arising by oiierajjion of law, such as a tenancy 
in dower (i). 

(ii ) Knjoyvbent, , 

34L A tenant pur autre vie has the same rights of enjoyment as 
tenant for his own life(/i:); he is entitled, generally, to use the land 
as he pleases, subject to the restrictions imposed by the doctrine of 
waste (Z), and he has the same right, notwithstanding waste, to take 
estovers {m). But his enjoyment of the land may be restrained by 
special agreement («), and, in the case of conventional leases for lives 
at a rent, the lessee’s covenants are usually similar to those in a 
corresponding lease for years (o). In the case where the tenancy 
aiises under a settlement, the tenant takes the lents and profits, 
and has special statutory powers of disposing of the land (p). 

(m ) Alieriatton Inter I'lvos 

342. A tenant jhir auUe ne, whether the estate is limited to him 
alone, or to him and his heirs, or his executors or administrators, 
has an absolute power of alienation during his life ((/), and upon his 


{d) See p 180, j)ost • 

(e) For a form of such a lease, see Encyclopaedia of Forms and Pre- 
cedents, Vol. VII., p 272 

(/) See Challis, Law of Real Proper! 3% 3rd cd , p 356. 

(a) Co. Litt 41 b 

(h) Chalhs, Law of Real Property, 3rd ed., p. 357 An assignment by a 
tenant in tail after possibihty of issue extmet creates an estate pur auUo 
vie {ibid , 3 Preston on Conveyancing, 171, 172). 

(i) Co Litt. 41 b , 

(k) See p. 175, ante 

(l) Co. Litt 41 b . Seymoi^s Case (1612), 10 Co Rep 05 b, 98 a. 

(m) Co Litt. 41b; 8ey mot's Case, supra The tenant pur autre vie 
does not, it seems, forfeit his right to emblonients by holding over after 
the death of the cestui que vie (Kelly v. Webber (1800), 11 I. C L R. 67, 
61). * 

(n) Co. Litt 41 b ; Seymor's Case, supra. 

(0) See Encyclopaedia of Foims and Precedents, Vol. VII , p 272, 

(p) A tenant for the hfe of another, not holoing merely under a lease at 
a rSit, has, when his estate is m possession, the powers ot a tenant for life 
under the Settled Land Acts (Settled Land Act, 1882 (45 & 46 Viet. c. 38), 
8. 58 (1) (v.) ) ; see title Settlements) 

(q) Co. Litt 41 1). This is so, although the estate wir autre vie is limited 
to the grantee and the heirs of his body (Poe d, BMe v. Zuxfon (1795), 
6 Term Rep. 289, 202), 
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death the estate of his assignee does not determine, but he continues 
to hold for the remainder of the life of the cestm que vie in the same 
manner in all respects and subject to the same incidents as the 
assignor held(r). 

(iv ) DerohtUon on Death, 

343 . At common law an estate jpur autievie w^as not devisable(s), 
i)or, although the heirs of the tenant w^ere mentioned ni the grant, 
did the heir take by descent {t). But since the land was granted 
away for the whole life of the cestm qxie vie, and the freehold must 
not be vacant, the estate was filled up by means of the doctrine of 
occupancy (w). If the heirs were named in the grant, this was not 
by way of limitation of the estate, but as a nomination of an occupant 
after the death of the grantee. The lieir was thereupon entitled to 
enter and hold for tlio remainder of the life of vesiui que tie, and he 
was called the snecial occupant (r) ; but, since he did not take by 
descent {w), tlie land in his hands was not assets foi the payment of 


(r) UUij Dale's Case (1590), Cio Eliz 182. An estate pur aiUte vie may 
be limited by way ot remainder (U asineys v ChoppeU (1714), 3 Bro Pari. 
Cas. 50), wdiieli, although contingent, does not, in the case ot copyholds 
and leaseholds, re q mi c any pnor estate to support it (Pichersgill y. Grey 
(1853), 30 Beav 352) ; and a lemamdcimaii, it not barred, takes as special 
occupant {Allen v Allen (1842), 2 Dr & War 307, 325). It cannot, 
however, be entailed, though a (/wusi-entail may be effected {Allen v 
Allen, supra , Pichersgill y (hey, supia , Be Barbel's Settled Estates (1881), 
18 Ch D (524, 628), which may be barred by deed and otheiwise {Grey 
V. JffflWTiocl. (176.5), 2 Eden, 339 , LynchY (1870), 5 I K Eq 192), 

but not by will (/?/aA.c V B/aAc (1780), 1 Cos, Eq 260 , Doe d BlaLe 
Y Lw/ioa (1795), 0 Teiiu Kep 2S9 202; ('omphcllx *Vf7nd//s (1803), 1 Soli 
& Lef 281; Hopkins v (1820), Balt 365 , ('re^sweUx HauLins 

(1857), 3 Jui (N P) 407; Walsh v Studfleit (1871), 5 J R C. L 478, 
Monuv Morris (1872), 6 I R C L 73; Re Barber's Settled Bstafes, supra) 
The power of alienation by successive takers is regulated by analogy to 
the rules governing similai hmitations of an estate lu loc simple Thus, an 
cxcciitoiy devise cannot bo doleated by a pnor tenant m quasi-loo simple 
(Ee Barber's Settled Estates, supio) , and w’heie Midi a tenant conveys his 
whole legal interest to tiiisteos upon tiusts wmich fail, there is a lesulling 
trust of the beneficial interest to him, or to his heui as special occupants 
{Eorthen v Carnegie (1859), 4 Drew 587) 

(jf) Re Inman, Jnman v Inman, 11903) 1 Ph 241, 246 
(/) AS'cy?aor’s ( (1612), 10 Co Rep 95 b, 98 a, Doe d Blake y. Buxton, 
supra, at p. 291 Consequently the estate is not an esfato ot mhentance 
{ihid), and there is uo dower {Low v Butron (1734), 3 P Wma 262, 
263 ; Ee MicJiell, Moore v Moore, [1892] 2 Ch 87, 97), or curtesy {Stead 
V. Platt (1853), 18 Bcav. 50), out ol it 
(tt) Challis, Law ol Real Property, 3rd ed , p. 359 Thcie may be a 
special occupant of an equitable estate pur autre vie {Reynolds v Wright 
(I860), 2 De G. F & J. 590), but theie cannot be a geneial occupant of 
an incorporeal hereditament {Noiihen v. Cainegie, supia) 

{v) Northen y Cainegie, supra, at p 590, and, simrl-arly, the hou takes 
although the limitation is to the heirs, executors, admmistrators, and 
assigns {Atkinson v Baker (1791), 4 Term Rep 229) In a deed the special 
occupant must be expressly designated, but in a will the mtention of the 
testator is enough {Ee Sheppa/d, Sheppaid v. Manning, [1897] 2 Ch. 67). 

(w) Similarly, where an estate pur autre vie is limited to the grantee and 
the heirs of his body with remainders over, no true entail is created, but, if 
the tenant for th§ time being does not alienat/e in his lifetime, the heirs of 
the body and remaindermen in succession take as special occupants {Low 
▼. Burran, supra ; Ee MicheU, Moore v. Moore, supia) , and a^ee Allen v 
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the tenant’s debts (a). If the heir was not naraed in the grant, then, 
if the possession was vacant, any person might enter and clothe 
himself with the freehold as general occupant (/O, if a tenant or 
other person was in possession, he became the freeholder by the 
same title (c); in either case the general occupant took without 
liability to jiay the deceased tenant’s debts (d). 

344 By virtue of the Wills Act, 18r>7 («), an estate pur autre lie 
can be disposed of by will, w^hetlier there is or is not any special 
occupant, and whether it is of freehold, customary, or copyhold 
tenure, and whotlier the subiect of the estate is a cor})oroal or an 
incorporeal heieditamont (./ ). It no testamentary disposition is 
made, and if the estate comes to the heir as sjieciai occupant, it is 
chargeable in his bands as assets ; but if there is no sjiecial occupant, 
it goes to the personal representatives of the tenant, and is assets 
in their hands and is disUiliutable as personal estate (</). In the 
case, however, of the death of a tenant since the 1st January, 18118 (/?), 
an estate pm autre vie, whether disposed of by will or not, devolves 
upon the personal repiesentatives as though it were a chattel real, 
and is applicable, like other real estate in their hands, as assets for 
the payment ot debts; although this does not disturb the beneficial 
Intel est m the propel ty nor vary the ordei in which, as between real 
and personal estate, it is liable for payment of debts. Accordingly, 
where the heir is entitled as special occupant, he takes the land 
beneficially, subject to its lialulity for debts in case of the deficiency 
of the personal estate , and, apparently, a devisee takes it m the 

Allen (1842), 2 Dr. & War ,*107, U25; Ec Whitsitrit Estate (18r>l), I I C. 
L E 633; Ee Mahon^s EUate {IH51), II T L E 567; M'Olenaghany, 
Bankhead I E. C L f05 

(a) Doe d Blake y Luxton (1705), 6 Term Eep. 289, 291 ; and soo title 
Descent and DisTiuBUTroN, Vol XI , p 13. 

(b) Co Lilt 41 b 

(c) 1 Preston on Estates, 259 , CbalUs, Law of Real Propeity, 3rd ed , 
p 359 ; and as to oc( npaiujy m the case of copyholds, see ibwl 

(d) The heir was liable on bond debts, it ho was named m the bond, to 
the extent of assets, but against a general occupant there was no cause of 
action at all 

(e) 7 Will 4 & 1 Vi(d c 26 

(f) Ibid , 8 3 

ig) Ibid ,8 6 , and see title Executors and Administrators, 
Vol XIV , p 231 These statutory provisions loplace the Statute of 
Frauds (29 Car. 2 c. 3), s 12, which made estates par autre v%e devisable, 
and charged them as assets in the handfa of the heir as special occupant, 
or, if there was no special occupant, in the liands of the executors or 
admmistrators ; and stat (1740) 14 Geo 2,c 20, s 9, which deprived the 
executors or administrators of the beneficial interest in the surplus (see 
Oldham V. JPickenng (1696), 2 Salk 464), and made it distnbutable as 
persofial estate But the estate lemams realty {OhatfieM v Berchtoldt 
(1872), 7 Ch. App 192, 198), and the personal representatives take it as an 
estate of freehold {Oldham v Piokenng, supra , see S. C , Carth 376). A 
devisee does not lake as occupant, but by hisHitlo under the will. On the 
death of the grantee pur autre vie oi a lentchaige during the life of the 
cestui gue vie, it goes to his executors, although executors are not named 
in the grant (Bearpark v Bntchinson (1830), 7 Bing 178; Chaifieldr, 
Berchtoldt, snpin , and BeeEawlinson v Montague {Duchess) (1710). 3 P. 
Wms 264, n (D)) 

(ft) See the Land Transfer Act, 1897 (60 & 61 Vict c 65), s. 1. 
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same way ; bat if there is no devise, and if the heir does not take 
as special occupant, the land becomes for all purposes personal 
estate (t). 

346. Whereupon an assignment or devise of an eBtato jmr autre 
vie the limitation is to the assignee and his heirs, or the devisee 
and his heirs, the heir takes as special occupant, although the 
original grant of the estate did not mention heirs (i) ; but the 
mere description of the estate as freehold, or an indication of an 
intention that it shall go as freehold, is not for this purpose 
equivalent to the mention of heirs (J); and the mention of heirs 
in the assignment of the legal estate to trustees does not supply 
the omission of the word in the estate of the cestui que trust (m), 

(v ) Deter mi naft 07 i 

346. Any person having any claim in remainder, reversion, or 
expectancy may, upon affidavit that he has cause to believe that the 
cestta que vie is dead, and that his death is concealed, obtain an 
order of the High Court for his production by the tenant pur 
autre vie or his assignee (n) ; and if such order is not complied 
with, the cestui que me is taken to be dead, and any peison 
claiming any interest in remainder, or reversion, or otherwise may 
enter accordingly (o). 


(t) There appears to be no denwon on the relative habihty of estates 
j>ur autre vie and personal estate to payment of debts , but it seems that 
in favour of the heir taking as special occupant, and of a devisee, they must 
rank as real estate. As to the oidcr of application of assets, see title 
Executoks and Administeatoks, Vol XIV., pp 285 et seq. 

{k) Be MicheU, Mooie v. Mooie, [1892] 2 Oh 87, 96. Sir E. Coke 
accordingly recommended an assignment to trustees and their heirs, so as 
to prevent general occupancy, where the mention of heirs had been 
originally omitted (Co. Lilt 41 b) 

(l) Be Inman, Inman v. Inman, [1903] I Ch. 241, distinguishing Fhiipotts 
d. PMpotts V James (1784), 3 Doug. 425, and not following Wall v Byrne 
(1846), 2 Jo & Lat 118; Be Emq, King v. King, [1898] 1 I. R 91 ; 
affirmed, [1899] 1 1 R. 30, C. A 

(m) MounUGashell (Eml) v More-Smytli, [1896] A C. 158 And as to 
devolution of estates pur autre vie, see title Descent and Distiiibtttion, 
Vol. XI , pp. 12, 13. 

(n) Be HaU, Ex parte OasUedine (1881), 44 L T. 469 ; Be Pople, Ex parte 
Baker (1889), 40 Ch D. 689 

(o) Cestui que Vie Act, 1707 (6 Anne, c 72) Remaindermen may apply 
notwithstanding that, in certain events, they are not immediately entitled 
on the death of the tenant for life [Exparte Giant (1801), 6 Ves 612). The 
order states the place at which, the time when, and the ])eTRon before whom 
the cestui que vie is to be produced (Ex parte 8t Auhyn (Sir John) (1793), 
2Cox, Eq. Can 373 ; Ex parte Whalley (mS), 4 Russ. 661 ; Be Lingen 
(1841), 12 Sim. 104 ; Be Closeey (1864), 2 8m, & G. 46 ; Be Pople, Es^ parte 
Baker^ supra ; 2 Seton, Judgments and Orders, 7th ed , p. 1713). It 
ajipears that it is not necessary for the affidavit required by the statute 
to contain' a statement that the death is concealed from the appheant 
(BeDenni8*8 WUl (J860), 7 Jur, (n. s.) 230), The order for production 
win be made if the remainderman mves notice to the person in possession 
to produce the cestui que me under the statute, and the notice is not 
complied with (Be Owen (1878), 10 Ch D 166). In default of production, 
a further order is made for production before coTrimissioners pr to the 
court (Bp linqen, supra. Be Pople, Ex parte BaJeer, supra; 2 Seton, 
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347- A tenant pur autre vie who holds over after the death of the ®*®'**- 3. 
cestui que vie, without the express consent of the persons next Estate for 
entitled, becomes a trespasser and can be proceeded against 
accordingly (p). Holii^orcr. 

348. The burden of proving that the cestui que vie is dead lies Burd^jn of 
on the person next entitled. In the absence of direct evidence of proot 
death, the proof may be assisted by presumption of death (q). 

Sect. 4 . — Estate hy the Cuitesy. 

Sub-Sect 1 — Nature and Condthon of Estate. 

349. Curtesy is the right of a husband to an estate for his life, Nature of 
expectant on the death of his wife, in the entirety of lands and estate by the 
hereditaments of the wife (;) of which she is seised for an estate of 
inheritance («), subject to his having issue by her born alive who 

aie capable of inheriting the pioperty from hor(0., If the property 
is subject to the custom of gavelkind (u), the curtesy is of a moiety 
only, the birth of issue is not necessary, and the estate ceases on 
the husband’s remarriage (v). As regards tenure, tenant hy the 
curtesy holds of the heir (a). 

350. Curtesy may exist both in land (6) and in incorporeal real Property m 
hereditaments which can be the subjects of estates of inheritance, curtcay 

** 18 enjoyed. 

JudgmentB and Ordoia, 7th ed , p 1713); and, if this is not complied 
with, a final order is made that the cestui que vie is to be deemed to be dead 
(Ec Pople, Ex paite Baket (1889), 40 Ch D. 689; 2 Seton, Judgments and 
Orders, 7th ed , p 1713) As to extendmg the time for production, see Be 
St John's Hospital (1868), 18 L T. 317 The court cannot give the tenant 
pur autre vie the costs of producing the cestui que vie {Be Isaac (1838), 4 My, & 

Ct. 11) , nor will it give the applicant his costs, at any rate if the respondent 
had good reason for requiring him to come before the court {Be Fople, Ex 
parte Bakery supra, at p 593) The statute applies in cases where the title 
of the remainderman depends on the death of the cestui que vie without 
issue {Be Pople, Ex parte Baker, supra , see Ex parte OrarU (1801), 6 Ves. 

612) ; to cases where the estate is for nmety-nme years if the cestui que vie so 
long lives {Ex parte Grant, ^upra) ; and to cases where tho person in posses- 
sion has any interest determinable on a hfe — such as permissive occupation 
— although not an estate pur autre vie strictly so called {Be Stevens (Thomas) 

(1886), 31 Ch. D. 320) ; and as to procedure, see, further, Dameirs Chancery 
Practice, 7th ed,, p 1886 The remamdorman has of course to give up 
possession to the tenant pur autre vie li, after the order is made, the cestui 
que trust proves to be alive {Be Pople, Ex parte Baker, supra, at p. 692). 

(p) (Cestui que Vie Act, 1707 (6 Anne, o. 72), s 5. 

(flf) Prudential Assurance Co v. Edmonds (ISll), 2 App. Cas 487; 

Be Owen (1878), 10 Ch. D. 166; Be Ohssey (1854), 2 Sm. & G. 46 The 
order has been made on evidence of incurable illness of the cestui que vie 
when last heard of {Be Dennis's Wdl {I860), 7 Jur. (n. s.) 230). As to 
presumption of death, see title Evidence, Vol XIIT , pp, 600 et seq. 

(r) As to the effect of mainage upon property generally, see title 
Husband and Wife, Vol. XVI., pp, 321 et seq. 

{s) An estate pur autre vie is not an estate of inheritance ; see note (i), 
p. 180, emte. 

{t) Littleton’s Tenures, ss 36 — 62. * 

(«) See pp 151 et seq , ante. 

(v) Co. Litt. 30 a ; Bac. Abr , tit. Gavelkind, A ; Robinson, Gavelkind, 

6th ed., p. 128 ; Browne v Brokes (1659), 2 Sid. 163, Am to curtesy in 
copyholds, see title Coptholds, VoL VIII., p. 78, 

(a) Co. Litt 64 a ; Paine's Case (1687), 8 Co. Rep. 34 a, 36 a. 

(b) Tenancy by the curtesy exists also in equitable estates (see title 
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8*ot. 4 . sQch as rents and advowsons (c) ; but not in a mere right, title or 
Estate by condition, or in a personal hereditament (d). It may exist in pro- 
the Curtesy, perty limited to the separate use of the wife (f), and in statutory 
separate property (/), notwithstanding a restraint on anticipa- 
tion (ff), unless the nght is barred by a disposition of the wife(/t). 


Necessity of 
wife’s seism 


351. In the case of land, it is necessary that the wife shall obtain 
seisin in deed, that is, that she shall enter (t); seisin in law is 
not sufficient (k ) : but this rule has been departed from where the 
nature of the wife’s title is such that it could not, during her life- 
time, be clothed with seisin in deed(/). In the case of incorporeal 


Equity, Vol XIII , p. 95, note (e). and case'* tlieio lefeired to ; Chaplin v 
Chaplin 3 P Wins 229,234), and m money notion ally converted into 

real estate (see title Equity, Vol XIII, p 107) PoRsession by the wile ranks 
as equitable soisimso as to make the estate attach {Pailer v Carter (1844), 
4 Haie, 400). Where an equitable estate for hie and also an equitable 
remainder m fee are vested in the wile with an interveiiinp power of appoint- 
ment m her which is not exeicised, she has an estate ol inheritance on which 
curtesy attaches (Folletiv Tyrei (1844), 14 Smi 125 , see Fiit v Jackson 
(1786), 2 Bro. C C 51 ; Pobais v Jhxwell (1738), 1 Atk 607 , but see, 
contra, Eeaile v GreenhanL (1740), 3 Atk 696) But the husband is 
not allowed cuitesy m an equitable estate or inteiest contraiy to the 
express provisions of the trust {Bonnet v Davis (1725), 2 P Wins 316, 
where a devise to a wite ioi hei separate use expieswsly excluded tiie hus- 
band’s curtesy ; the husband was tenant by the curtesy at law but held 
as trustee for the wife’s Ueir-at-law), oi to the clear mteiition of the bcttloi 
(see Steadman v. Fallinq (1746), 3 Atk 423) 

(e) Co Eitt 29 a If the rent is reserved on a p:iant in tail by tlie woman 
before mamatje, the husband’s curtesy is liable to cease by the determina- 
tion of the estate tail ((/O Litt 30 a ; compare Co Litt 32 a) 

(d) Co Litt 29 a; 7 Vin Abr 160. 

{€) Appleton V Rowley (1869), L R 8 Plq 139 , Eager v Farmvall 
(1881), 17 Ch D. 115. MooTov BV&sfer (1866), L R 3 Eq 267, is over- 
ruled As to propel ty limited to the separate use of a wife, see, generally, 
title Husband and Wife, Vol XVI , pp 341 el seq 

if) Hope \ Hope, fl892] 2 Ch 336; Be Lamheifs Estate, Stainton v. 
Lambert (1888), 39 Ch D 626 (separate poD perty under the Mamed 
Women’s Property Act, 1882 (45 & 46 Vict c 75) ) As to such property, 
see title Husband and Wife, Vol, XVI , pp 348 et seq, 

ig) Cooper v Macdonald (1877), 7 (9i D 288, A , see Morgan v 
3for<7an(]820), 6Madd 408, and as to the general effect of such restramt, 
Bee title Husband and Wife, Vol XVI , pp. 363 et seq 

{h) See p 298, post 

(t) Co Lilt. 29 a; Doe d Andrew v. Hutton (1804), 3 Bos & P. 643 ; 
R, V Great Fanngdon {Inhabitants) (1796), 6 Term Rep 679 For a sug- 
gestion that the requirement of kctual seism was, in principle, abolished 
by the change in the law of descent under which descent is now traced, 
not from the person last seised, but from the last purchaser, see Challis, 
Law of Real Property, 3rd ed , p 343 

(k) Co Litt 29 a Nor is it sufficient to obtain judgment in an action for 
the recovery of the land, if execution is stayed and the defendant refnains 
m possession until the death of the wife (Paries y. Began, [1903] 2 1. R. 643, 
where a latlier granted land to his daughter in fee, but remained in 
possession ; the daughter rnamed and had a son, and she brought an action 
for the recovery of the land against the lather . by consent, judgment was 
entered for her, with a stay of execution during the father’s life, and she 
died while he was still in possession : held, no sufficient actual seism to 
entitle the daughter’s husband to curtesy, notwithstanding the judgment). 

(l) B g,, where there is a devise to a daughter in fee or m tail and she 
predeceases the testator leaving issue, the devise takes effect by vu’tuc ol 
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hereditaments in gioss, Beisiii in deed is necessary, if there lias been 
an opportunity of obtaining it , but, if the wife dies before an instal- Estate by 
ment of a rentcharge becomes due, or an advowson falls vacant, Cartesy. 
seisin in law is Buflicicnt(7;/), although, if tlio leiit is incident or the 
advowson appendant to a manor, seisin m deed of the manor is 
necessary to create the curtesy in them (n ) 

352. Inasmuch as seism l)y the wife is necessary, there is no Reversions 
curtesy of a reversion or remainder expectant on a freehold interest 

which does not fall into possession during the marriage (o) ; but, ' 

since tlie possession of a tenant for years gives seisin in do(‘d to the 
reversioner, the existence of a teim of years does not prevent 
curtesy (p). 

353. The wife must be solely seised of the hereditaments or of .fomt tenancy 
an undivided share in them (r/), thus curtesy attacl^es to a lieredita- tenancy 
ment held by the wife as tenant in common or coparcener (r), but 

not where she is ]omt tenant (s). I'he entry of one tenant in com- 
mon or coparcener is deemed to be the entry of all for the purpose 
of giving a title to curtesy (t). 

354. Any event which divests the estate of the wife divests HowduMfced. 
also the e.state hy curtesy of the Ijusband, but it will revive if the 

estate of the wife revesls and she re-enters (u). If, however, the 


the WiUa Act, 1837 (7 Will 4 & 1 Viot c 26), b 33 (see title Wills), and 
il she liJ8 not baired tlie right liy a valid testamentary disposition the 
husband is entitled to cuileby {Eager v EurnivaJl (1881), 17 Ch D. 115; 
J)V Dcrhijukue, Webb v Jhrbgshre (1905), 75 L. J. (CH.) 95). 

(?/i) ('o Litt 29 a. 

(«) Co Liti. 29 a, note (1). 

(o) Co Litt 29 a While the estate is a remainder, the husband has 

no contingent interest which will pass to hia trustee m bankruptcy, not- 
withstanding that issue have been bom (Gihhins v Eyden (1869), L. R. 
7 Eq. 371) A hfe estate in possession to the wife, with contingent remain- 
deis, followed by an ultimate reversion to her in lee, gives curtesy if the 
coutmgent remainders do not take effect, since the hie estate and the 
reveraiou m fee unite (//oo/cer v. Z7oo/icr (1734), Lee temp. Hard. J3; Doe 
d. Flanner v. Scudamoie (1800), 2 Bos & P. 289, 294) , but not if they 
take effect (Boothlrg v Feriion ^723), 9 Mod Rep 147, where an estate 
for life was limited to the wife, with lemainders to her first and other 
sons successively in tail male , the leversion in fee simple descended on the 
wife as heiress- at-law, and she died leaving a son . held, that the husband 
was not entitled to curtesy) , and see Feame, Contingent Remainders, 
pp. 341 et sea * 

(p) Co Litt. 29 a, note (1 ) , p 216, met. It is immaterial that no rent 
was received before the wile’s death (De Grey v. Bichardson (1747), 3 Atk. 
469). 

{q) Doe d. Neville v. Eivas (1797), 7 Term Rep. 276. 

(r) Littleton’s Tenuics, s 45; Co. Litt. 174 b, 183 a; Falmei v. Bichf 
[1897] 1 Ch. 134, 141 

(«) Littleton’s Tenuies, s 283 ; Palmer v. Bwh, supra, at p 140, 

(t) Sterlmg v. Penhngton (1740), 7 Vin Aht 149, 150 (11) 

(w) Where, for instance, the seism of the wife is superseded by the birth 
and entry of her brother, a posthumous child, who subsequently diea 
without issue and intestate (Bro Abr., tit. Curtesy, 249 b (13) ). A re-entry 
against the wife for breach of condition determines her. estate, and, there- 
fore, also the estate of her husband (see 2 Bl. Com. 155 , and see p. 169, 
ante)^ 
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Sect. t. wife’s own seisin is not distorbed, the husband has his estate by the 
Eatttte by ourtesy, notwithstanding that her fee is defeated after her death by 
the Cmtesy. an executory limitation (a). 

Neocfliitj of 355. As soon as a child capable of inheriting (6) is born, the 
birth ofMBsue husband acquires a vested interest in his estate by the curtesy, and 
this is not divested by the subsequent death of the child (c*), whether 
during the wife's life or after her death (d). The issue must be 
born alive (e) during the marriage (/); and this may be either 
before or after the wife is entitled to or seised of the property (g). 

issue capable 356. The issue must be capable of inheriting the property from 
of inheriting ytHq by descent. If the wife is seised in fee simple or in tail 
general and has issue by her first husband, a second husband is 
nevertheless entitled to curtesy on issue being born to her by him, 
because the issue by the first husband might die Qi). But in the 
case of an estate in special tail, that is to say, limited to the 
wife and the heirs of her body by a particular husband, no 
other husband than the husband specified can in any circumstances 
be entitled to curtesy (i). If an estate is limited to the wife 
and the heirs male of her body, the child, to entitle the husband 
to curtesy, must be a son, and if to the heirs female of her body, 
must be a daughter (k). 

(а) Buckworth v. TMrkell (1785), 3 Bos & P. 662, n. (devise to trustees in 
trust for A in fee on her attaining twenty-one or marrying, but m case she 
ied before attaining twenty-one, and without leaving issue, over; A. 
mamed, had a child, which died, and then died under twenty-one without 
leaving issue : held, that the husband was entitled to curtesy) Sammeg 
V. Paynes (1588), 1 Leon. 167 (grant to wife m tail, on condition that she 
should pay, within a year after the death of the grautoi, or within a year 
after the wife’s sister should attam eighteen, to the sister £300, and on 
failure to make the payment, then to the sister in tail ; the wife had issue, 
and died without leaving issue, before the period arrived for payment of 
the £300 : held, that the husband was entitled to curtesy) ; see also 
Sumner v. Partridge (1740), 2 Atk. 47 ; Barker v. Barker (1828), 2 S m. 
249, cited in note (b), infra, 

(б) Sumner v. Partridge (1740), 2 Atk. 47 (devise to wife in fee, but in 
case she died before her husband then to her childien m fee ; the wife died 
before her husband, leaving children : held, that the husband was not 
entitled to ourtesy) ; Barkery, Barker (1828), 2 Sim. 249 (devise to wife 
in fee, but if she should die leaving issue then to the issue and their heirs ; 
wife died leaving issue : held, that the husband was not entitled to curtesy) ; 
and see Boothhy v. Vernon (1723), ,9 Mod Rep. 147 ; Jones v. Davies (1861), 
7 H. & N, 607, Ex. Ch. 

(o) 2 Bl. Com. 126 ; and, similarly, as to a rentcharge in which the wife 
has an estate tad (Co. Litt. 30 c), 

(d) Paine's Case (1687), 8 Co. Rep. 34 a; Steadman v. Pulling (1746), 
3 Atk. 423. 

(e) As to proof of live birth, see Brock v. Kelhch (1861), 3 Giff. 68 ; * Jones 
V. EickeUs (1862), 31 Beav. 130. 

(/) Paine's Case, supra ; Co. Litt. 29 b ; Basset v. Basset (1744), 3 Atk. 
203, 207 ; QoodHi^ d. Newman v. Newman (1774), 3 Wds. 516. It has 
been said that birth by the Csesarean operation would not give curtesy 
(Co. Litt. 29 b). 

(g) Co. Litt. 29 b ; Perkins, I<awB of England, s 473 

(A) Paine's Oas€, supra ; Co, Litt, 19 a. 

{%) Co. Litt 19 a. 
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Sitb-Sect 2 —Incidents 

367. The incidents of an estate for life are, generally speaking, 
the same whether the estate arises by act of the parties or by 
operation of law (J). Hence, a tenant by the curtesy is under the 
same liability for waste as any other tenant for life impeachable for 
waste (m) ; and he must keep down the interest on incumbrances (n). 
On the other hand, he has the rights of a tenant for life in respect of 
the enjoyment of the property during his life, and on his death bis 
personal representatives are entitled to emblements (o). In the 
case of a manor he is lord pro tempore {p\ and in the case of an 
advowson he enjoys the same right of presentation as his wife 
would have enjoyed if living (q). If his wife was tenant in common 
or coparcener, he is entitled to the remedies of a co-owner for life to 
partition (r). 

358. A tenant by the curtesy has the statutory powers of sale, 
exchange, and leasing of a tenant for life of settled land(«), his 
estate being deemed, for the purposes of the statutes, to be an estate 
arising under a settlement made by the wife («). Apart from the 
statutory powers, a lease granted by a tenant by the curtesy is 
absolutely determined by his death (a). 

359. Where both husband and wife take legacies under a will 
which disposes of her estate of inheritance, so that she has to elect 
between her estate and the legacies, and she elects to keep her 
estate, the husband is not also bound to elect between his right of 
curtesy in her estate and the legacy given to him(b). But an 


{1) 2 Bl. Com. 122. 

(m) Co Litt. 63 a, and see p. 175, ante,' This is equally so as to gavel- 
kind lands (Bac. Abr., tit. Gavelkind (A) ). A tenant by the curtesy was 
bable for waste at common law before the statutory habihty was imposed 
on tenants for hfe generally (see note (p), p. 175, ante) ; and he remained 
under the habihty even ajter he had assigned his estate {Walker's Case 
(1687), 3 Co Rep. 22 a, 23 b). 

(n) Casbome v. Scarfe (1738), 1 Atk. 603, 606. He takes of course, 
subject to all incumbrances affecting tbe estate of the wife. 

(o) 2B1. Com 122; and see p. 177, onie. 

(p) Accordingly, upon copyholds escheating, he can make regrants at the 
ancient rents, customs, and services, which wdl be binding on the inhenf- 
ance of the manor (Clarke v. Fenntfather (1684), 4 Co. Rep. 23 b) ; and 
see title Copyholds, Vol. VIII., pp. 82 et sea, 

(q) Thus if his wife was coparcener ilnd the eldest, he is entitled to the 
first presentation m preference to the other coparceners (Co. Litt. 166 b ; 
Hams and Haies v. Nichols (1583), Cro. Eliz. 19); and see title Eccle- 
siastical Law, Vol. XI., pp. 671, 672. 

(r) Co. Litt. 176 b ; and see title Partition, Vol XXL, pp 809 et seq, 

(«)«Settled Land Act, 1882 (45 & 46 Vict. c. 38), s. 68 ; Settled Estates 

Act, 1877 (40 & 41 Vict. c 18). s. 46. 

(t) Settled Land Act, 1884 (47 & 48 Viot. o. 18], s. 8 ; and see title 
Settlements. • 

(a) MiUer and Johns v. Manwaring (1635), 4 Cro. Car. 397. But a lease 
by a tenant by the curtesy may be valid m favour of a lessee acting in good 
faith, notwithstanding that it does not purport to be granted in pursuance 
of the Settled Land Acts (Mogridge v. Clapp, [1892] 3 Oh. 382, C. A.). As 
to the powers of a tenant for hfe generally, see title Settlements. 

(b) Cavan (Lady) v. Pulteney (1796), 2 Ves. 644 ; (1797) 3 Vcs. 384. 


Sect. 4. 
Estate by 
the Curtesy. 

Bights of 
tenant by 
curteij. 


Powers of 
tenant by 
curtesy. 


Effect of 

wife’s 

election. 
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Sect. 4. election by the wife to relinquish her estate binds her husband’s 
Estate by right of curtesy {c ), 

the Curtesy. 

Sub-Sect 3 . — How Defeated, 

360. The right of curtesy may be barred by a marriage settle- 
ment, or a contract between husband and wife(d), oi by the 
husband joining with the wife m a disposition of the property by 
deed acknowledged (e), or by her election to relinquish the pro- 
perty (/) ; and in the case of property limited to the separate use 
of the wife (^), the right may be barred m equity by her sole disposi- 
tion, either inter riios or by will, if she is not restrained from 
anticipation ; and even if she is restrained from anticipation, the 
right may be liarred by lier testamentary disposition (h). 

Women married on or since the 1st January, 1883, may bar the 
right of curtesy, at law as well as in equity, by disposing of the pro- 
perty either by deed or will, and in equity by a contract to dispose 
thereof, and women married before tliat date may similaily liar the 
right with respect to any property the title to which has accrued 
on or after that date (i). 

By diTorce 361 The right of curtesy is defeated by a decree for dissolution 
of marriage (A:). In the case of a decree of judicial separation, 
property acquired by or devolving upon the wife while the separation 
continues may be disposed of by her as if she were a feme sole, and 
if she dies intestate, it devolves as though her husband were dead, 
80 that the husband has no right of curtesy in any such property 
as long as the separation lasts (Z); but, in the event of a recon- 
ciliation and the resumption of cohabitation, the light of curtesy 
revives, save that all pioperty to winch she is then entitled is held 
to her separate use, subject to any agreement entered into between 
her and her husband while living apart (0, and is therefore subject 
to her power of disposition. A protection order granted to the wife 
on the ground of the husband’s desertion, or a separation order 


Defeated 
by wife's 
disposition. 


(c) Darlington {Bail) v. Pulieney (1795), 2 Ves. 544, 560 ; Vane v. Dun* 
gannon (Loid) (1804), 2 Sch & Lef 118, 133 , Ardesoife v. Bennet (1772), 

2 Dick. 463 ; Wilson v Townshsnd {Lord John) (1795), 2 Vee 693 , com- 
pare Brodte v. Barry (1813), 2 Ves. & B. 127. 

(d) Shurmur v. Sedgwick, Ciossfield v. Shurmur (1883), 24 Ch D. 697 ; 
and see title Settiements. As to contracts between husband and wife, 
Bee title Husband and Wife, Voi. XVI., pp. 391 et seq, 

(e) See p. 298, post, 

(V) See the cases cited in note (c), suyra 
Ig) Seo title Husband and Wife, VoI XVI , pp 341 ei seq 
(A) Cooper V Macdonald (1877), 7 Oh D. 288, C. A. ; and see title 
Wills. , 

(i) Married Women’s Property Act, 1882 (45 & 46 Vict. c. 76), ss 1 (1), 
(2), 2, 6. The statute has not affected the nght of curtesy except m so 
far as it has given a wife thc^power to defeat it by her disposition (Hope v. 
Hope, [1892] 2 Ch. 336); and see title Husband and Wife, Voi. XVI., 
pp. 348 et seq. 

(k) Wilkinsons. Gibson {lS61)plj. It 4 Eq. 162; Proles A’oady (1868), 

3 Ch. App. 220 ; and see title Husband and Wife, Voi XVI , p. 334. 

(l) Matrimonial Causes Act, 3857 (20 & 21 Viet c. 85), s 25; and see 
title Husband and Wife, Vul XVI., pp 334, 346, 370 
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granted by a court of summary jurisdiction, has the samo efloct 
111 this respect, during its continuance, as a decree of judicial 
separation (m). 

The right of curtesy is not affected, apart from a decree of judicial 
separation, by the fact of the husband leaving the wife and living 
in adultery (/?). 

Sect. 5 . — Estate in Ihucr. 

Sub-Sect 1 — Nature and Conditwn of Estate, 

362. Dower at common law (o) is the right of a wife on surviving 
her husband to an estate for her life in one third part of the freehold 
estates of mhei itance (p) ot which her husband w^as solely seised at 
any time during the marriage to which her issue by him might by 
possibility have been the heir-at-Luv {q\ It is not necessary, as in 
the case of curtesy, that issue should be actually born in Older to 
entitle the wife to dower ; it is suiliciont that issue capable of 
inheriting might have been born of her (r). By the custom of 

(w) M.itiiiiiomal (Uiises Act, 1857 (20 & 21 Vid. c 85), b 21 ; Sum- 
mary Junsdiction (Mainod Wonipii) Act, 1895 (58 & 59 Vict c 59), 
8 5 (a); and see title JIiisband and WruK, VoL XVI, pp 334, 346, 
370 

(n) Sidnt^if V Sulney (1734), 3 P Wins 2G9, 276, He Walker {Anne) 
(1835), L A. (J temp Su£>d 299, 326 

(o) Tlic‘ apocial lonus of dowei ad ostium ccclesiw and down er tmeimu, 
pahis (as to which sec Litlloton’s Teiiuies, 38, 30, 40; (V) Lnt 34 a 
—37 b) were abolished by the Dower Act, 1833 (3 & 4 Will 4, c 105), 
8 13 Dower de la plus belle, a conBeipienco ol tenure by knight hoi vice 
(see p J40, ante), was abohshod by htat (1660) 12 iUi 2, c 24 

(p) See Jonc'i v Jones (1832), 2 Ci Sn J 601 By the eomnion Iaw\ an 
alien woman numying an ICnaliBhman la not entitled to dower ( Waifs (''f^e 
(1848), 6 Moo 1' V 0 216, see title Aliens, Vol I, p 300) The 
widow of a moitgagee or trustee was at law entillcd to dower out of the 
mortgaged land or tiust estate, but took subject to the light of ledemp- 
tion or to the trust [Noel v Jevon (1678) Fieem (ni ) 43 , Bevant v Pope 
(1681), Fieonj (cii ) 71 , Fladc v Lonqmate (1845) 8 Beav 420) ; but see 
Henley v Wehh (1820J, 5 Madd 407); see title Equity, Vol XIIJ , 
pp. 95, 96 But now^ such estates devolve on the peisoual representa- 
tives, see title Executobs and AdminTvSiratoks, Vol XIV , p 233 

(q) 2 B1 Uom 131 ; Littleton’s Tenures, ss 3G- -53 The nght to 
dower out ot foicign and colonial land depends on the law of the place 
where the land is situated (Be Bea^Beay Bea, [1902] 1 1 K 451 ; and 
see title Conflict of Law.>, Vol VI , pp 199 H seq , 218 ct seq ) The 
(^ourt ol Chancery did not lecognise the nght to dower out. of equitable 
estates (see title Equity, Vol XIll,*p 95, note (c) ), though as to 
eqiuties of ledeinpiion, see Palmes v. Danby (1701), Free (’h. 137 , 
Hamilton (Duhe) v MoJinn (Lord) (1710), 1 P Wins 118, While v 
White (1804), 9 Vcs. 554; in the case of persons raarned after the Ist 
January, 1834, this right is now given by the Dower A.ct, 1833 (3 & 4 
Will 4, c 105), ss 1, 2, and extends to gavelkind (Be Maskell and €hld^ 
finch's Contract, [ISm] 2 Ph 525) and borough-English lands (f’arfcy v. 
Bonham (1861), 2 John & II 177). As to customary dower, or freebench, 
in copyhold lands, sec title t’oryiiOLDS, VoL VIII , pp. 78 ef seq. As to 
a widow’s interest in her deceased husband’s undisposed of personal 
estate, see title Descent and Distribution, Vol XT, pp 16—18. A 
husband is not obliged to leave his wile any portion of his pioperty 

(r) Thus if the husband has an estate in tail speeial to him and the 
heirs of his body by a particular wife, that wife is dowable, though the 
husband dies without issue by her, for the issue, had there been any, would 


Sect 4 

Estate by 
the Curtesy 

Adultery of 
husband. 


Nature of 
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SioT. 6, gavelkind, the dower extends to a moiety of the husband^s estates 
Estate in of inheritance, but continues only so long as she remains chaste 
Dower, and unmarried («). By the custom of borough-English it may 

extend to the whole (t). 

363. The right of dower extends to land {u\ and to all incor- 
poreal real hereditaments which can be the subject of estates of 
inheritance, such as rents (r), common appendant or in gross {w), 
advowsons appendant and in gross (a;) and franchises («7). But 
personal hereditaments are not subject to dower (6) ; nor is real 
property which is treated in equity as personal property (c). 

have inherited; but, if the mfe dies and the husband remarries, the second 
wife IS not dowable (Littleton’s Tenures, s 63 ; Paine*s Cane (1687), 8 Co 
Rep 34 a, 36 a). In conwdenng the possibility of issue the law does not 
regard the age of the parties, save that the wife is not dowable unless 
she 18 above nine^years at her husband’s death (Co. Litt 40 a) A second 
wife is dowable out of an estate in fee simple or foe tail general notwith- 
standing there is a son by the liiat wife, since that son might die and her 
own issue inherit (2 Rl Com. 131). 

(«) Bac Abr., tit Gavelkind (A ); Hunt v Gdburne (1588), Cro Eliz 
121 ; Davies v. Selby (1601), Cro Eliz 825 ; Co. Litt 33 b , and see p 
162, mte The presumption of chastity continues until she can bo proved 
to have been delivered of a child (Robinson, Gavelkind, 5th ed , 205, 
206) 

(t) Littleton’s Tenures, s. 166, and as to borough-English, see p. 155, 
ante. 

(u) Inoludmg a mansion house [Oerarrd (Lord) v. Gerrard {Lady) (1606), 
1 Ld. Ray in. 72) Mines and mmorals which aro opened or worked m the 
husband’s hfetime, whether by the husband or Ins lessee, and whether they 
are under the husband’s lands oi are granted to him in foe simple or fee 
tail under the lands of another, are subject to dower (llohy v Ilohy 
(1684), 1 Vern. 218 ; Ihchin v Hamer (1860), I Diew. & Sm 284), but 
unopened mines are not (Stoughton v. Leigh (1808), 1 Taunt. 402); and 
see p. 198, post 

(v) Co. Litt. 144 b But if a rent is granted to the husband in tail without 
remamder over, and he dies without issue, the widow can have no dower, 
because the subject-matter has ceased to exist (Chaphn v. Chaplin (1734), 
3 P. Wms 220) It is otherwise m the case of a giant m tail with remamder 
over, where the rent, by virtue of the remainder, continues in existence 
after the death of the tenant m tail without issue (Chaplin v. Chaplin, 
fupra). 

(w) See title Commons and Rights op Common, Vol IV., pp. 446 
et seq. But not of a common without stmt (Co. Litt. 32 a (confined to 
common in gross) ; 2 Bl. Com. 132). 

(») Co. Litt. 32 a ; Howard v. Cavendish (1621), Cro Jac 621. 

(a) See, geneially, as to propefty subject to dower, Co. Litt. 31 b, 32 a 
“All her husband’s lands, tenements and hereditaments, corporeal or 
incorporeal ” (2 Bl. Com. 132 ; Bucleiidge v. Ingram (1795), 2 Ves. 652, 663 , 
Drybutter v. Bartholomew (1723), 2 P, Wms. 127 (Now River share) ). 

(h) Co. Litt. 32; Stafford (Earl) v. BuoUcy (1750), 2 Ves. Sen. 170, 
AuUn V. Daly (1820), 4 B. & Aid. 59 ; HoUemesse (Gomtess DowAger) v. 
Carmarthen (Marquis) (1784), 1 Bro. C C. 377 ; Lyst&r v. Mahonv (1841), 1 
Dr. & War. 236. ^ 

(e) Thus partnership lan^, even if conveyed in fee to one pawner 
alone, is not subject to dower, since it is deemed to be personalty (Thornton 
T. Dixon (1791), 3 Bro. C. C. 199 ; KipUyy. Waierworth {m2), 7 Ves. 426 ; 
Bdl V. Phyn (1802), 7 Vos. 463 ; Selkng v. Daffies (1814), 2 Dow, 230, 242, 
Y. PhUtips (1832), 1M> & K. 649 ; see title Partnership, 
VqI. XAlII , p. 56) ; and the exercise of an option to purchase g^ven by the 
Irnsban^ before the right of dower has attached defeats the right 
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364. In order that the riglit to dower may attach at common 
law, the husband must during the marriage have been solely seised Estate in 
of the property, whether corporeal or incorporeal, for an estate of T^omr, 
inheritance in possession (rf) ; and such seism may be either seisin NecessitT of 
in deed or seisin in law (c). There is no dower out of an estate husband’s 
which is still in remainder or reversion when the husband dies {J ) ; 
but a reversion upon a term of years subject to a rent is treated as 
a freehold in possession, and the existence of the term does not 
prevent the dower attaching (g). 

The requirement of solo seisin excludes dower in the case of a Joint tenants 
joint tenancy {h ) , but, in a tenancy in common, though the physical 

whether the option is exercised before or after the death of the husband 
{Townley v Bedwell (1808), 14 Ves. 591 ; ace Lloyd y Dloyd (1843), 2 Con. 

&;Law. 592; title Equity, Vol XIIL, p 111). 

(d) Littleton’s Tenures, s. 36 , 2 Bl. Com 131 .Thus there is no 
dower out of an estate pur autre lue, since it is not an listate of inherit- 
ance {Re Michell, Mooie v Mooie, [1892] 2 Ch 87) , see note (<), p. 180, 
ante). Nor at common law is there dower out of rights of entry or 
of action, since the husband is not seised But dower is extended by 
statute to lights of entry on, or of action to lecover, property itsoif 
subject to dower (Dower Act, 1833 (3 & 4 Will. 4, c. 105), s. 3) ; and, aa 
legaids equitable estates, to which the nghfe of dower is also extended by 
the same statute {ibid , s. 2), it is suflicient that the husband is during 
the marriage either m beneficial possession, or entitled to sucJi possession . 

SCO Re Miehell, Noore v. Moore, mpia, compare Lemon v. Mark, [1899| 

J I. K 416, 435, C A. (where an estate pur autre tie was held to have 
meiged m an ultimate remainder in fee notwithstanding the interposition 
ot a contingent estate). As to the old conveyancing devices to defeat 
dower, see pp. 192 et seq , poet 

{e) For this purpose “ seised ” extends ** as well to a seisin m law, as to 
a seism in deed, which is a natural seism, but the husband must be seised 
either the one way or the other dunng the coverture ” (Co. Litt. 31 a ; 2 
Bl. Com 131) ; and see p 214, post 

(/) Co. Litt 32 a; Dnncomh v Dvnromh (1696), 3 Lev. 437 ; Boothby 
V. Vernon (1726), 9 Mod Hep 147 , D’Arcy v. Blake (1805), 2 Sch & Lcf. 

387. It betore the marriage the hubband grants a lease for life reserving 
rent to him and his heirs,* and dies after the mamage before the tenant 
for hfe, the wife has no dower out of the reversion, because the husband 
was not seised, nor out of the rent, because the husband had no estate 
of mhentance therein (Co Litt. 32 a) ; but she has dower out of a rent 
reserved on a grant in tail so long as the estate tail continues (Co. Litt. 

32 a, note (4) ). 

(g) Bates v. Bates (1698), 1 Ld. Kaym, 326 ; Hitchens v Hitchens (1700), 

2 Vern. 403 ; Stoughton v Letgh (1808), 1 Taunt. 402. The widow is 
dowable out of the land or the rent accoidmg as the lease was made 
during or before coverture (Stoughton y*. Leigh, supra, at p 410) As to 
the ioimer effect of attendant forms as a bar to dower, see Radnor 
{Gowntesi) v. Vandehendy (1686), Show. Pari. Cas 69 ; HiU v. Adams 
(1741), 2 Aik. 208 ; S. C., sub nom Swannock v Lyford, Amb. 6 ; Mole v. 
amith (1822), Jac. 490; Satisfied Terms Act, 1845 (8 & 9 Vict c. 112) ; 
see p.*270, post , and see note {g),p 192, post , and, as to rebel in equity, 
see Radnor {Lady) v. Botheram (1696), Free Ch. 65 ; Dudley {Lord) v. 

Dudley {Lady) (1705), Free Ch. 241 ; Wilhams v. Lambe {1191), 3 Bro. C. C. 

264 ; 'WMns v. Lynch (1830), Hayes, 98 ; and see title Equity, Vol. XIIL, 
pp. 42, 77, note {d). 

(h) Littleton’s Tenures, s. 46. But if the husband severs the joint 
tenancy, or becomes by survivorship entitled to the whole, dower attaches 
in respect of the part or the whole, as the case may be, and, if partition 
takes place, dower attaches on the land assigned to the husband {Reynard 
V, Spence ^841), 4 Beav. 103). 
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possession is joint, each tenant in common has a separate seisin of 
his undivided share and dower attaches (i). 

It is not, at common law, necessary that the seisin should con- 
tinue till Ihehusbaud^s death: a temporary seism, howeve'' short, is 
Bufl&cient to raise the right of dower (k ) ; and formerly, if the hus- 
band alienated, be alienated subject to tlie riglit of dower (/). 
Moreover, i£ his seism is defeated by re-entry for breach of con- 
dition, his estate is gone, and the right of dower also ceases (m). 

365 . Since birth of issue is not essential, the right of dower 
attaches notwithhtandiiig that the husband’s esiatoin foe is defeated 
for want of issue ; thus, where there is a devise to the husband with an 
executory devise over if he dies without, leaving issue, the wife has 
her dower notwithstanding that the devise over takes effect (??) ; and, 
similarly, dower is not defeated by an escheat (o). 

Sub-Skpi 2 —How Defeated 

366 . By virtue of the Dower Act, 1833 (p\ the widow is not 
entitled to dower out of any land which has been absolutely disposed 
of by her husband in her lifetime, or by his will (q). A geueial 


(i) Littleton’s Tenuios, s. 45. 

(Ic) 2BLCorn 132, Brouqhtonv, Band nil Eliz 502, 503, note 

But a merely tiansitory seism, such as the seism ot grantee to uses, is not 
Buflicieut {t^ueyd v Sneyd (1738), 1 Atk. 412) , see 2 JBl, (3om 131, 132. 

(/) Oo Lilt. 32 c ; 2'B1. Com. 132 

(m) See Littleton’s Tenuies, s. 325 ; Co. Litt 201 b ; and see p 109, 
ante , and though uiidcir the doctiino of uses dower attaches to the use 
(see note (fy), tnjra), yet it ceases if tho use is determined Thus, il land 
IS bniited to sueli uses as the husband shall appoint, and in default of 
appointment to himself in fee, dower attaches at once, because he is seised 
until the execution ot the power (Cunningham v Moody (1748), 1 Ves Sen. 
174 ; Doe d Willis v. Mafhn (1790), 4 Term Rep 39 ; Smithy. Camelford 
(Lord) (1795) 2 Ves 698, Doe d. Collins v. Weller (1798), 7 Term Rep 
478) ; but upon the execution of the power the light to dower is deieated 
(Bay V Pung (1821), 5 Madd. 310) 

(n) Moody v King (1825), 2 Bing 447 ; Smith v. Speneei (1856), 4 W. R, 
729, 

(o) Burgess v. Wheate, A -G, v, Wheate (1759) 1 Eden, 193. 

(p) 3 A4 Will. 4, c 105 

(q) Ibid , 8 4 Tbo Act only applies to persons marned smoe tho Ist 
January, 1834 (tlnd , s. 14) In the Act “ land ” extends to manors, advow- 
sons, messuages, and all other lieTC«iitanientB, whether corporeal oi mcoipo- 
real (except such as aie not liable to douei) and to any share thereof For 
statutoiy dehnitions of “ laud,” see p, 157, ante. Formeily a teim of years 
(not subject to a rent), vested m a purchaser or moitgagee, might attord 
protection against dower (Anderson v. Fiqnet (1872), 8 (3i App 180 ; and see 
Wynn v. Wuliams (1799), 5 Ves 130 , Maundrcll v. Maundrell (1805), 10 Ves, 
246, 271, 272). Since the right of dowci is now placed entirely under the 
contmlof the husband, the former methods by which the right was barred 
are obsolete. This might bo^l) by legal jointure, (2) by equitable jomture, 
and (3) by conveyance to tho husband to uses to bar dower. The Statute 
of Lses (27 Hen. 8, c, 10), by turning uses into legal estates, made them 
liable to dower, and it was accordingly provided (ihid , ss. 6, 7) that estates 
might be conveyed by way of jointure, so as to bar the general nght to 
dower. (1) Jointure was a competent hvelihood of freehold to the wife 
of lands and tenements to take effect presently after the death of the 
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devise of all his realty, without any declaration as to dower, is a 
sufficient disposition for this purpose, and dower is therefore 
now practically confined to pioperty in respect of which the 
husband dies intestate (r). This extends to lands subject to 

husband for the life of the wife at least ; and might be made cither beloie 
or after mamage (Co Litt 36 b). A jomtiiie under the statute, made 
before marriage, bound the wife though she was an infant iliucltnqham 
{Earl) V. Drury (1762), 3 Dro Pari Cas 492), and see title Descent 
AND Distribution, Vol XI , p 18 A jointure all<*i marriage bound the 
wife, if she accepted it ; otherwise she could elect between tbc jomturo 
and dower (Co. Litt 36 b; ButU'^ and Bakci's Case (1591), 3 Co Uep. 
25 a, 26 a, b ; Vernon's Case (1572), 4 Co Hep. 1 a, 4 a) , and see, fartluT, 
title Equity, Vol. XI 11 . pp. 120, 121, note (i). (2) There nmy also l)e 
equitable jointuie Any provision intended to be in lieu of dowei and 
accepted by the wife, being of full age, in satisfaction tlioroof, is in eqait.y 
a bar to the nght of dower whether made before or after raaiiiago, aiidi 
whatever the nal ure of the provision (DyA'c V Bindall {1^52), 2 De C M 
& G. 209 ; Thompson v Watts (1862), 2 John & H 291) , compaie 
V. Guriy (1842), 8 Cl & Fin 743, 11 L (a provision in satis(a<dion of 
dower and “thuds” pievents her claiming under the Statute of Dmtribu- 
tioiia, see title Descent and Distribution, Vol XI, p 18), soo 
Caruthers V Caruiheis (1104), 4 Bro. C C 500, Fyan v //enry (1840), 2 
Dr. & WaJ 556, llervey v TJervey (1739), 1 Atk. 561 , Corbet y Corbet 
(1824), 1 Sim & St 612 In Bose v BeynoUs (1580), 1 Swan 446, a term 
of yeais, and in Lacy v Anderson (1582), 1 Swan 446, copyliold lands 
were a satisfaction of dower The light of freebench may be barred 
in eqmty, though not at law, m a similar manner {Walker v Walkef 
(1747), 1 Ves Sen 54; see note (r), in/ia; title Curv holds, Vol Vlll , 
p 78) ; and as to the doctrine of satisfaction, see title Equity, 
Vol XIII , pp 128 et seq An agicement by mamage articles to 
secure a jointure of a specified amount in lieu of dower operates as a 
bar in equity, though the husband may die before executing a settle- 
ment {Fennefniher v Pennefathcr (1872), 6 I R Eq, 171 , see Hamilton v 
Jackson (1845), 2 Jo & Lat 295), but where by mamage ait iclos {Daly 
V Lynch (1716), 3 Bro Pari (^as, 478; Caruthers v. Caiuthers, supra), 
or other agreement before marriage {Lemon v Mark, (1899] 1 I. R 410), 
to which the wife was not a party, an agreement has been made for pro- 
vision in lieu of dower, the wife has, as in legal jointuie (Jjemon v Maik, 
supra), her election between jointuic and dower (3) The usual method, 
however, ot defeating dower before the Dower Act, 1833 (3 & 4 Will 4, 
c. 105), was for a purchaser on the purchase of lands to have the loud con- 
veyed to him to uses to bar dower ; that is, to such uses as the puicluiser 
should appoint by deed , in dolaiilt of appointment, to himscll for life, 
and in the event of the dctennnmtion of the estate by any means duimg 
his life, to a trustee and his heirs m trust for him dunng liia hfe , with an 
ultimate remainder to the purchaser, his heirs and assigns Under these 
Umitations the purchaser had at no tune dunng his life an estate of 
inheritance in possession on which tlie nght of dowser could attacli 
(Wilhams, Real Pioperty, 2lBt ed , pp 390 et seq ) Such a hmitatioii is 
iTow needless, since the husband can defeat dowei by alienation, and also 
useless, since the right of dower now attaches to estates, partly legal and 
partly equitable, which are equal to an estate of mhentanoe in iiossession 
(Dowtfr Act, 1833 (3 & 4 Will 4, c 106), s. 2; Fry v. Noble (1855), 7 De 
G. M. & G. 687, C A ) 

(r) Lacey y.E%ll,Leneyy,nilL{\S16),L R.19Eq 346; Ree Thompson v. 
Burra (1873), L F 16 Eq 592. As 1o how ttower in copyholds, or free- 
bench, IS barred, see Lacey v. Hill, Leney v. R%ll, supra , Thompson v. 
Burra, supra ; as to dower or freebench being barred in equity by othei 
proviBion if so mtended, see Walker v. Walker, supra; Willis v WBIm 
(1865), 34 Beav. 340) ; and, as to election between a legacy and free bench, 
see Tompson v Burra, supra , Grayson v. Deakin (1849), 3 Be G & Sm. 
298 ; and see note (g), p. 194, post. 
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the custoins of gavelkind and borough-Eiiglis]i(s), but not to 
copyholds (t). 

367. Moreover, all partial estates and interests, and all charges 
created by any disposition or will of the husband, and all debts, 
incumbiances, contracts and ongagements to which his land is 
subject, aie valid and effectual against the right to dower (n). But 
dpwei still appeal B to have jinoiity over creditors of the deceased 
husband who have not ohiained a charge on the land in his 
lifetime (a). 

368. The widow’s right to dower out of particular property is 
barred if in the deed by which the projierty is conveyed to the 
husband (h), or by any deed execufed by liiiii, it is declared that his 
widow shali not be entiiled to dower (c); or if by his will he 
makes a similar declaration (t/) ; and the light is subject to any 
conditions, restrictions, or directions declared by his will (c). 

369. The widow’s right to dower may also be baned by any 
beneficial devise to her. Thus, where the husband devises any land 
or hereditaments, out of which the widow would be entitled to dower 
if they weie not so devised, to or for her benefit, she is not entitled 
to dowOT out of any property of the husband, unless a contnuy 
intention is declared by the will(/); but no gift or bequest by a 
husband to or for the benefit of his widow out of his personal estate, 
or out of land not liable to dower, defeats or prejudices her right to 
dower unless a contrary intei ium is expHjssed by the will {q). 

(«) 'Farley Y, Bonham (I SCI), 2 Jokn & II 177. As to gavelkind and 
borough-English, see pp 151 — 155, ante 

(i) Sec title Cop Yin u I >s, Vol VTIL, p 79 

(u) Dower Act, 1833 (3 & 4 Will 4, c 105), s 5 

(a) Spyer y Jlyatt (1855), 20 Beav 62 1 (which, howevei, w^as a case of 
fieobench, and was oiitwde the Dower Act, 1833 (3 & 4 WiU 4, c. 105), 
Jones V Jones (1858) 4 K A J 361 ; SoHhern Baiikinq Co, v Machine 
[1909] 1 I K 374 The Adinimtiliaiion ol Estates Act, 1833 (3 A: 4 Will 
4, c 104), and the Land Transier Act, 1897 ((>()& 61 Vjcf c 65), 6 11, 
seem not to have altered this iiiie, hut Sfe Wilh.niis, Real Pioperiy, 2lRt 
od , p. 326, n , and see title Executoks and ADMiNrsTUAioas, Vol XIV , 
pp. 244 el seg 

(b) 'Phis IS so, even il the husband dies without cxeeuhug tJie deed 
(Fairley \ TwrA* (1857), 6 W 119) But where in a deed executed before 
1834 the hmitation of the propeity was expressed to bo to the intent that 
the then piescnt or any futnie wiio ol the purchaser should not be entitled 
to dowei, it was held that that wks not a sufficient declaration to exclude 
the dower of a wife to whom the puichasor was inained after the com- 
mencement of the Act (Fry v ^ohle (1856), 7 De (L M A; (t 687, C. A ). 

(c) Dowel Act, 1833 (3 & 4 AViIl. 4, c 105), s 6 

(d) Ibid , 8. 7 

(e) Ibid , S. 8 

( f) Ibid ,89 A gift to the widow of the income of the proceeds of 
land devised on tiust tor sale is a beneficial devise so as to defeat dower, 
although there may be a residue of realty undisposed of (Be Thomas, 
Thomas V Uowell (1886), 34 Oh. D. 166 , see Bowlandy Cuthbeitson (1869), 
L R 8 Eq 466). 

(g) Dowci Act, 1833 (3 & 4 Will 4, c 106), s, 10 ; Strahan v Sutton 
(1796), 3 Vos 249; Ayres v Tri/lw{1749) 1 Ves Sen. 230. By the old law 
piior to tiie Dower Act, 1833 (3 & 4 Will 4, c. 105), if the widow was given 
an annuity intended to he in lieu of her dower, she had to elect between 
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370. An agreement by a husband not to bar his wife’s nglit of k»ct 6 

dower is enforceable m equity Qi). Estate in 

Dower. 

371. On the other hand, a wife nia^ preclude herself from — 
claiming dower by a contiact with the husband during the 
marriafreli). _ 

If a wife joins lier husband in a mortgage of the property for agieement 
the purpose of releasing hei dower, hei light is absolutely baiipd, by wife 
in equity as well as at law, and she has no light of iedtin[>tion, nor 
any right to have the value of her dowei made good out of any 
surplus afterpayment of the mortgage doldi/.) 

A widow may also waive her right of dower, but, if she joins in Keleaseby 
a mortgage with the hoir-at-law or otlier jx'ison entitled to tlio widow, 
jiiopeity suhjcct to dowei, for the pui 2 »ose of exiingnislinig her 
light, she IS ])}imd Jane deemed to extingiusli it only foi tlio 
purpose of the nioilgage, so that on ie]iayinent ot Iho deht tiie light 
ot dower le vivos (f). 

372. A deciee foi (li.ssuluiioii of marjiage, \vhen made ahsolule, Eflfectof 
extinguishes the light t(» dowor oi freelieiieh, even if it is obtained tlivorce. 

In the wife on the giomid ot tlio hushaiiJs iiiiseoiiduct(a<) But 

a deeioo of judicinl si'pniiition (-a), sumo it does not inteiiupt the 


tlio dower and the aimiuly (Unnimd v Spenve (1811), 4 Ihav 103, and 
see riole (7), p 102, ante) 'I’he ({iiositioii of iiilenlion depi luh d 011 the 
eonslTihtion of the will a'l a whole and the ( neuinsl.iuees ol ( aeh 
paitieiil.ii ease; comp.ue }]eihe7ill v Wefhodl (1862). 4 OiO 51 (widow 
held ciitilled both to dowoi and flic amiuity) \Vhcie an anumtv 
was given to the wndow’, and the lands of the testatoi weu devised to 
t[iist(*es, it was hold that the mere fact of the tiiKtecs being gi\ eri powei 
to lease and nianatn* the lands was not oi il^^elf suUioient to laise an im]>hca- 
tioTi of an iiilcntion to exclude dower so as to oblige her to elect between 
dowTr and the annuity, and that the amount of the anuuity was a niateiial 
circunistaiice to be taken iuto consideration as ludieating the intent ion 
{WarbuttoiiY ]ra?/nd/o?i (1854), 2 Sm &G 163, Pafhe? v (1853), 

1 Drew’ 488 ; and see V 7>V«rfi?njf (1857), 3 K &J 257) If a widow 

elects to take a legacy bequeathed to tiei m satisfaction of dewor, the 
legacy has priority over other legtieies (Bunulqe v, i/rcidi/J (1710), 1 P Wins 
127 ; Blower v Morret (1752), 2 Ves Sen 420 ; see title Kxva ctoks and 
Administratoks, Vol XIV , p 270) The Dower Act, 1833 (3 4 Will 4, 

c 105), does not inteifcre with this lule {thid , s 12) 

(A) Ibtd , s 11 

{%) k^laiter v SlaUer (1834), 1 Y & C (ex) 28 (sepaiation deed, the 
wife accepting an annuity in satiRfactitfa of dowei) ; and as to contiaets 
geneially between husband and wife, see title IIurband and Wife, 
Vol XVI , pp 391 et hcq , 432 et seq 

(k) Daunonx Bank of WlLiieJiaien {ISID, ^ Ch 218, C. A., eornpare 

Mcchv Chamberlain B I) 31. 

(l) ,Mcek V Chamberlain, supra (widow joined heir in moitgage to 
building society, it being provided that on Tcp,iyuient a receipt sliould be 
indorsed and the mortgage vacated, and the pioperty be revested in the 
persons for the time being nileiested in tho equity of redemption : on 
repayment, held that she was entitled to dowei) 

{m) Fiampionv (1882), 21 Ch D 164 The court, in making 

piovision for the wife, may take this into consideration ; soi‘ title IIusband 
AND Wife, Vol. XVI , pp 566, 567. 

(n) As to the effect of a separation deed on the right to dower, see title 
Husband and Wife, Vol. XVI., p. 448. 
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conimuance of the marriage, does not affect the right of the wife 
to dower or freebeneli(o). 

373. Tlio right ot dower is forfeited by the adultery of the 
Wife, m the absence of a subsequent reconciliation (j?), even if she 
left her husband in consequence of his cruelty (g), or the adultery 
was brought about by his misconduct (r), or was committed after 
a Sjeparation by mutual consent ($)• 

Sitb-Sect. 3 — Asstffnment and Rttovery. 

374. A widow is entitled to be endowed immediately after her 
husband’s death, and her dower ouglit to be assigned to her within 
foiiy days after that event, during which she is entitled to reside m 
her deceased husband’s capital messuage or other dwelling-house, 
of which she is dowable, and to be supported out of his estate (t). 
This riglit of resilience is called the '' widow’s quarantine,” and it 
detei mines if she marries or departs from the deceased husband’s 
house during the forty days (u). 

376. The person who has the right to assign dower is the heir 
or other person entitled to tlie lieehold of the property subject 
mereto (a). A minor is competent to inaLe the assignment (/i), sub- 
ject to a right, in the case of an excessive assignment, to have it 
corrected on his coming of age (c). 

376. The assignment may be made bv parol (d). It must lie 
unconditional and f lee fiom exception or i eservation {e\ One third 
in value of the property must bo assigned, the value to be ascer- 
tained at the time of the assignment (/), and, where the husband 
died without leaving issue, after deducting the apportioned part of 
the £500 to winch tho widow is entitled as a first charge (q). 

In the case of land, the assignment must be set out by metes and 


(o) Frampton v Stephens (1882), 21 Ch D. 164 ; Shiite v Shute (1700), 
Proc Ch 111 

(p) Statute of Westminster II , 1285 (13 Edw. 1, c 34) ; Co Litt 
32 b; Sidneys Sidnei/ (1734), 3 P. Wins 269,276; Cootv Berfy(1698), 
12 Mod Kop. 232. 

iq) Woodward v Bowse (1861), 10 C. B (n s ) 722. 

(r) Bobtock V. Smith (1804), 34 Beav 57 
(«) Betheriviyton v Graham (1829), 6 Bing. 135. 
it) Magna Carta, 1224 (9 lien 3, c 7) , Co Litt 32 b, 34 b , 2 Co. Inst, 
17 ; Lloyd v Trmleston {Lord) (1829), 2 Mol 81. 

(u) Kcihlleshy v Eethllesby (1552), Dyer, 76 b. 

(a) Co Litt 34 b, 35 a Where a married woman is entitled to the free- 
hold, her hubband, if seised m her right, may assign dower (1 Koll. Abr 
681). 

[h) 1 Boll Abr 137, 681 ; Oore v. Feidve (1693), Cro Ehz 309 
(r) Co. Litt 39 a. Apparently a guardian in socage cannot assign 
dower, though formerly a guardian m chivahy could (Co Litt 35 a) 
id) Co Litt. 35 a ; Bowe v. Power (1805), 2 Bos. & P. (n r.) 1. 34, fl L. 
(#*) Co Litt. 34 b; Wentigorth v. Wentworth (1696), Cro, Eliz 461; 
Bullock V Finch (1602), 1 Koll. Abr 682, pi. 8. 

if) Co Litt 32 a; Boed BiddeUy. Gwinnell {lUl), I Q.'B 682; Wil* 
hums V, Thomas, [1909] 1 Ch. 713, 0 A 
iy) Undei the Ini estates* Estates Act, 1890(63 & 64 Vict. c. 29) {Ee Bea, 
[1902] 1 1. R 451 ; Be OharrUre, [1896] 1 Ch. 912) ; see title Descent 
AND DiSTRlBVrON, Vol. XI., p. 17, 
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boundB (h), except where the nature of the property, as in case of a 
house or mill, makes it impossible (t). The third presentation 
should be assigned in the case of an advowson (k) ; and, of piHcaries 
and the like, a third of the piofits (J). 

With the consent of the widow, a rent issuing out of the lands sub- 
ject to dower, or an undivided third, may be assigned in lieu of an 
assignment by metes and bounds (m), and she may, if she thinks 
fit, elect to take any other compensation offered in lieu of dower (w). 

377. The remedy for the recovery of dower is an action for the 
assignment thereof, winch is commenced and proceeded with as 
an ordinary action in the High Court (o). Such actions may 
be brought either in the King’s Uench Division or Chancery 
Division, but are usually brought in the Chancery Division (p), as 
being better adapted U\ the conduct of the necessary inquiries 
and proceedings (q). 

As a general rule, no costs are awarded in an action for assign- 
ment of dower, hut they may be allowed whore the defendant vexa- 
tiously and unreasonably disputes the widow’s title (r) 

378. Theie is no statutory limitation on the widow’s action for 
an assignment of dower, though if for twelve years she does not 
receive her share of the rents and profits, and makes no claim, she 
may be barred liy her laches (a ) ; but, after assignment, an action to 

(h) Co Litt 34 a, 341), 32 b, ii I, l{owe\ J^oM’er (1805), 2 Bos. & P. 
(n u) 1, 34,11 L , Ilanqcr v (1593), (’lo Eliz 310, Wcntworlh v, 
Wentworth (1505), (’ro Kliz 451 TIio cxiytonco <>t a term, tbe trusts of 
wbujli are unsatisfied, does uot i»i event the wulow from requiring an 
assigrimciit by metes and bounds {Sheaf v. Cave (1857), 24Beav. 259) 

(i) Co Lilt 32.1, 6’//piW V. tWi»‘en(iC66), ILev 182 As to inmes and 
minerals, see Stoughton v. Leigh (1808), 1 'Faunt 402 

(k) 1 Koll Abr 683 , Co Litt 32 1), n 2. The lien has the first two 
presentations in order of time (Co Lilt 379 a ; see title Ecclesiastical 
Law, Vol XI , p 573) 

(l) Co Litt 32 h. 

(m) Co. Liit 34 a, b, 32 b, n 1 , liowe v Powet, bupra 

(n) Birmingham v. Kvwan (1805), 2 Sch A Lef 414 

(o) See title PpwACTICe amd Procedljil, Vol XXIIl , pp 99 et aeq The 
old writs of dower, whieli liad boon preseived w'hen real actions generally 
were abolished by the Real Ihopcrty Limitation Act, 1833 (3 A 4 Will. 4, 

0 27), 8 36, were abolished by the Common Law Proceduio Act, 18fi0 
(23 & 24 Vict c 126) ; and see title Action, Vol I , p 46 

(®) At coinmoii law, the widow was luiablo to recover her share of rents 
and profits until assigiiriKMit of dower , but eqmty assumed jurisdiction to 
give her one third of the rents and profits from her husband’s death until 
assignment, and also gave an account of rents and profits against the heir 
and his representatives , see title Equity, Vol XIII , pp. 41, 42. The 
equitable practice now pitw-ails, and in effect the widow has two rights, 
fiisl,*a right to one third of the rents and profits from the death, and 
next, a nght to have dowei assigned to her (WiUiams v. Thoma4t, [1909] 

1 Ch. 713, C A.) 

(g) See 3Iundy v. jffwid?/ (1793), 4 Bio 0. C. 294 The common law 
jurisdiction has fallen practically into abeyance {Willtama v. Thomas, 
supra, at p. 720). 

(r) Barns v. Earns (1862), 11 W. R 62 ; Lucas v Colei aft (1782), 1 Bro. 
C 0 134 ; Worgan v. Bydei (1812), 1 Ves & B. 20 

(«) Williams V Thomas, supra, oveiruling Marshall v. Smith (1866), 
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recover the land assigned is subject to the twelve years’ statutory 
limit (t), and arrears are only recoverable for the period of sk years 
prior to the commencement of the action (u). 

879. If, in an administration action, lands subject to dower are 
sold and the proceeds brought into court, the widow is entitled to 
be paid the capitalised value of her dower out of the fund (a) ; and, 
in ceitain cases, she has a similar right where the lands are com- 
piilsorily taken under statutory povers and the purchase-money 
paid into conit(i>). 


Suji-SrKT 4 — T'UHh'nis 

380. The offoct of an assignment of dower, corn])leted liy the 
widow’s entry, is to vest in her a freehold estate lor life in the 
property assigned (c) 

381. A tenant'!!! dow'cr stands on the same footing witli logaid 
to Avaste as other tenants for life impeacIuil)lo ior waste (r/), and is 
therefore answeiablo for voluiitaiy w^aste committed either by hei- 
selt or a stranger {</), and may be restrained from committing such 
waste by injUnctjon(c). 

If the lands assigned contain mines already o])eiieiI, she may work 
them for her own benefit (/'), but she may not open new mines, and 
she has the right to prevent the heir from opening them (7). 

She may not cut timber, but if timber was cut after the 
husband’s death and before the lands assigned were sot out by 
mi'tes and bounds, she is entitled during her tenanev in dow’er to 
the income of one thud of the proceeds (/i). 

A tenant in dower is entitled to emblements, and to dispose of 
th(‘m, as in the case of a tenant foi and, it not disposed 

ot, her execuliors or admmistratois aro entitled to them(/i ). But a 
widow having a right to fieebeiich in copyhold lands, who forfeits 
the freebench by a second mainage, has no right to emblements {l\ 


5 37 ; sec title LiMii’AnoN of Actions, Vol XIX , p 107 , and, as to 

laches, pce title Vol XllI , pp 108 et ^eq , 172, note (x). 

{t) V Thoma,., [1909] 1 Vh 713, 725, C A 

(и) Real Propoiiy Limitation Act, 1833 (3 & 4 Will 4, c 27), s 41 , 
S7f}Lthy WnUli (1838), 1 1 Eq E 167, Bamfoid \ />'a/»/ord (1845), 5 
Hare, 203 ; and see litle Limitation of Actions, Vol XTX , p 103 

(a) Qlenony (1890), 25 L E Tr 301 

(5) Be TlnlVft Estate (1870), LEO Eq 179 , and see title Compulsory 
PuRcnASE OP Land and CoMimNSATXoN , Vol VI \) 115 

(c) Bowe V Power (1805), 2 Bos & P (n r ) I, 34, IT L 

(d) Go. Litt. 53, 54 , 2 Co. Inst 303 , Jlamhly v Troit (1776), 1 Cowp. 
371 ; Eony v llomj (1824), 1 Sim A: St 568 , Pick in v Hamer (1800), 1 
Drew & Sm 284 , and sec p 175, ante 

(c) Whifield v Beu it (1724), 2 P Wms 240. „ 

(/) Stoughton v Leigh (1808), 1 T'annt 402 As to open and new 
mmoB, sec title Mixes, Minerals, and Quarries, Vol XX , p 505 
( 7 ) D'ichnv UamcT (IS60).\ Drew X Sm. 284, and sec title Mines, 
Minerals, and QuAURirs, Vol XX , pp 514, 61 7 
{h) Biidiop V. Bishop (18411, 10 L J (ni ) 302 
(♦) Statute of Merton, 1235 (20 lien 3, c 2), Co. Litt 55. Fisher ?. 
Forhes (1734), 9 Vin. Abr 373, pi. 82 ; and see p 177, ante, 

(к) Keil 125, pi 84 
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A tenant in dower is liable to a third of the eharges (ni), and Smt. B. 
must keep dow'n a thud of the interest on mortgages (ji). to which Estate in 
the estate out of which she is endowed is subject. Dower. 

382. A tenant in dower of a manor or part of a manor may interest ou 
regiant copyholds at the customary routs and sei vices (o), and 

may hold customary courts for that pui])Ose { p). rowers. 

A dowress may demise the land assigned to her ioi any term 
not exceeding twenty-one years, to take effect in possession* at 
or within one year after the making of the lease, piovided that 
the lease is by deed, at the best rent reasonably obtainalile, and 
without any fine or other benefit in the nature of a fiiK , the rent 
being incident to the immediate reversion ((/). The lease must not 
be made without impeachment for waste, and must contain a cove- 
nant loi payment of the lent, and a condition of re-entry on non- 
payment thereof for twenty-eight days after it bi‘tv)mcs due, or any 
less specified period, and a counterpart of the lease must 1 )g executed 
by the lessee (<;). Every such demise is valid against the dowress 
and all persons claiming through or under her decca^-jcd hushfind (a). 

Sect. 6,—Concu})ent Estates, 

Sub-Sect 1 - -In General 

383. Land can be h(*ld by several persons having simultaneous Oo-ownerahip. 
mteiostb, and these inieiests may be present or future. Accoiding 

to the nature of the interests, the co-owners are joint tenants (6), 
tenants in common (c), or coparceners fd); and there is a fourth 
form of co-ownership known as tenancy ])y entireties (c), confined 
to dispositions to husband and wife duiiug coveiture, where the 
wife’s inleiost is not her separate luopertv 

Sub-Ski '1 —Joud Tmamy 
(i ) Row Aiisvty 

384. Joint tenancy arises only by the act of a person ci eating Creation 
the estate, uevoi bv act of hiw; but the act need not bo lawful (f). of^omt 

‘ tenancy 

(m) Co Lilt 211a If t tic husband iv is a leiiant m tail, and aicnl was 
reserved to the donor of the estate tail, the dowiess miiPt pay a tliml of the 
rent, altbouirli the husband died witbout issue The estate tail, allliou^'-li 
detomiincd, being continued foi hei benefit, the rent to whn h it is subject 
IS also deemed to continue lor the benefit of the donor (ibid ) 

(n) See Ptdmes v J)(n\hv (1701), Free Ch 137 , TlamiUon (Luke) v 
Mohun (Lord) (1710), 1 P Wma 118 

(o) ClaiLe v Fennifather (1584), 4 Cd Rep 23 b 

(p) Gay \ Kay (1599), Cro Ehz 661, and sec title Copyuolds, Vol. 

Vlll, p 12 

(q) Settled Estates Act, 1877 (40 & 41 Vict c 18), s 46 , and see title 
Landlord and Tenant, Vol XVIII , pp 354, 355, 358, 359. A dowress 
has Aot the powers of a tenant for life under the Settled Land Act, 1882 (46 
& 46 Vict c 38), as she duos not take iiiidei a settlement (see ibid., 
a. 2 (5) ), and is not included in the class of persons who are expressed to 
have such poweis (see %lnd , ss 2 (5), 58 (1)) 

(a) Settled Estates Act, 1877 (40 & 41 Viot c 18), b 47 

(h) See the text, infra, 

(o) See p, 206, post 

(d) See p. 210, post 

(e) Seep 211, po«f. 

(/) Littleton’s Tenures, s, 278; 2 B1 Com. 180, 181. Joint tenaney 



aoo 


Rbal Pbopbbty and Chattels Real. 


SioT. 6. Tima the tenancy may arise by grant, devise, or disseisin. Where 
Concarrent land is granted to two or more persons for the same estate, whether 
EstateB. an estate of freehold or of leasehold, and no words are added indi- 
cating that tlie grantees are to take separate interests, they become 
joint tenants (gf). Thus, a limitation to two or more persons for 
their lives niakes tJiem joint tenants during their joint lives ; and 
a limitation to them m fee or for years makes them joint tenants 
in fee, or joint lessees (h) ; but a joint tenancy in fee tail can only be 
limited to a man and a woman who are capalde of lawful mairiage (i). 
A joint tenancy is created by similar limitations in a will(/t) Further, 
two or more persons who enter into possession without title under 
such circumstances that the Statute of Limitations {1) runs in their 


can arise m chattels real and personal as well as in ical estate (Lit tlcl on’s 
Tenuica, s 281) : Morley v. Bird (1798), 3 Ves 628, CJO, Shore (Ludif) v. 
Billingsly (1087), I Vem. 482 ; Barnes v. Alien (1782), 1 Bro. i\ 181; 
WdlinqY i?£U/ic (1731), 3 P Wms 113, 115; title Peusonal PnopERTr, 
Vol XXIL. pp 393, 394) 

(q) 2 B1 Com. 180, Morley v Bud, swpta An intention shown 
that the sur/ivor shall have the whole may, it seems, ovoiiide even 
words of severance (Glerh v. Clerk (1694), 2 Vein 323 , see also Ward v. 
Bvviet (1690), 1 Jjd Kayiii 422, Siratton v Best (1787), 2 Bio. C C. 233). 

(h) Littleton’s Icnuies, 8 277 , 2 B1 Com 180; hVanie, Coutm^>ent 
Remainders, p 35 A trust in a settlement after the death of suivivor 
of hiiabaud and wife to permit the ehildien to take the rents to them 
and their hens foi ever, makes them joint tenants m foe (Stiatton v. 
Best, supra ) , and, if the estate is created without words of limitation, 
it IS a joint tenancy foi hvos ; thus a limitation by deed to “issue 
male “ pvea a joint tenancy for hves {Fitzherbert v llcaihcote (1771), cilod 
4 Ves 794) 

(t) Co Litt 25 b , Challis, Law of Real Property, 3id ed , p 366, see 
note, (7), p 202, post 

{k) 2 BL Com 180 ; 6 Cm Dig , tit 38, Devise, c. 15, s 1. The gift 
mav be either specific or residuary {iMortey v. Bud, supra, Croole v Be 
Vandes (J803), 9 Ves 197, 204; Walmslcy v Foxhall (1863), 1 De Gr J 
& {<m 605, (’ A ; McDonnell Y. J ebb IQ 1 Ch R 359), and either 

diiect or made through the medium of a tiust (AsUm v Smalhmtn (1706), 
2 Vem 556 , Budard v Saunders (1843), 7 Bcav 92) A limiLatjoii made 
to next ot km {Withy v Mangles (1843), 10 Cl & Fm 215, If L , Lueas v 
Brandieih (No 2) (I860), 28 Beav 274 (settlement) ; Baker v Gibson 
(1849), 12 Beav 101 (will) ), and whethei described as such oi Kderrod to 
as relatives (Eagles v Ls Breton (1873), L R. 16 Eq 148), or to issue (Bill 
V NaUeT{\%n2), 17 Jur 224; Uohgen y (1870), L R 11 Eq 48), 

or to legal jiersonal representatives (Waller v Camden (Marquis) (1848), 
16 Sira 329), or next personal lepioteniatives (Stockdale v Nicholson (ISqY), 
L R. 4 Eq 359; Booth v Vtcars (1844), I Coll 6), or to children described 
as famihes (Burt v. HeUyar (1872), L R 14 Eq 160), family (WoodY Wood 
(1843), 3 Hare, 66 ; Gregory v. Smith (1852), 9 Hare, 708), oi simply as 
children d Ilatherley y Jackson (1742), 2 Stra 1172; Binning v. 

Bmninq, [1896] W N 116 ; Mence v. Bagster (1850), 4 De G & Sm. 162; 
Kenu'orthy v. Ward (1863), 11 Hare, 196 ; Noble v Slow (1859), 29 ti’eav 
409), may constitute the donees joint tenants. A mft may create a joint 
tenancy between parents and children (Mason v. Clarke (1853), 17 Beav 
126; Jury v Juiv (1881), 9 L.*R. Ir. 207 , and see Armstrong v Armstrong 
(1869), L R 7 Eq. 618) As to a gift to two persons for tnoir joint lives 
with a contingent remainder over to the survivor m fee, see Vick v. 
Edwards (1735), 3 P. Wms. 372; Be Harrison (1796), 3 Anst. 836 ; Quarm 
V. Quam, [1892] 1 Q. B 184, Doe d Young v Soiheron (1831), 2B & Ad. 
628; Barker Y Gyhw (1727), 3 Bro. Pari Cafi 104. 

(0 See title Lhiitation of Actions, Vol. XIX., pp. 104 et seq. 
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favour acquire a possessory title in joint tenancy (m), unless the 
circumstances are such as to show that they have several interests (n). 

There are, however, special cases m which, notwithstanding 
the absence of words of severance, a court of equity will declare a 
tenancy in common (o). 

385. At common law, a corporation aggregate cannot be joint 
tenant with an individual or another coipoialion aggr(‘gato, whether 
of freeholds {a) or of chattels real (h) ; nor can a corporation sole 
be joint tenant with an individual or another corporation sole of 
freeholds (c), though perhaps it is otherwise as regards chattels 
real(d). But by statute («) bodies corporate are put on the same 

(m) Ward v Wmd (1871), 6 Ch App 789, Bolhng v. Hobday (1S82), 
31 W R 9 ; Smith v Savage, [1906] 1 1 R 469 This corresponds lo the 
old rule that a joint estate might be gained by dissfusm (Littleton's Tenures, 
a 278 ; 2 B1 Com 181), provided the disseisin was to the use of the 
disHoisors , but a disseisin to the use ot one made that one solo tenant 
(Littleton's Tenuies, s 278) 

(n) Thus, wdicie bcnefuiaries entitled as tenaiiis m common acquire 
the legal estate by possession, they acquire it as tenants in rommon 
{Macihtmach v. Courtney, [1805] 2 I R 97, jVnrtca v. A'earac*/ (1903), 36 
1 L T. 117) ; but il some boiieliciaries enter to the exclusion of the rest, 
they acquire the legal title m their own sliaics as tenants in common, and 
in tlic other shares as joint tenants (Smith v Savage, [1906] 1 I R 469) 
In Be Brown, Coyle v M'Fadden, [1901] 1 I. R, 298, this distinction was 
oveilooked , and' see tide LiMiTAaioN of Actions, VoL XIX , p 157 Tn 
a case wlieie equitable ienants iii common acquired the legal estate by 
giant it was held that the tenancy in common ineiged m the joint tenancy 
created by the giant ot the l(‘gal estate (Re Selous, Thomson v Selous, 
[1901] 1 Ch 921); and see p post 

(o) Tliufl, a conveyance to pmehasers who pi o vide the pmehase- 
moiioy in unequal shaios may constitute them tenants in common, not- 
withstanding the form of ibe eouvejanco (Bobiiihon v Preston (1858), 

4 K & J 505, and sec Taylors Fleming (nudaind), cited Freem. ((’ii ) 23; 
Bujden v Yalher (1751), 3 Atk 731,735, Rea v Williams (cuen 1730), 
Sudgen, Vcndois and Pnidiaseis, llth cd , Appendix xxi (conveyance), 
Avehng v Knipc (181 5), 19 Ves 441 (contract to purobase) ) Paiol evidence 
as to Biiiroiindmg ciicum.'stancea and bubsequeut dealings ( Ilainson v Harton 
(1860), 1 John A; 11 287, Falmei v Rich, [1897] 1 Ch 134, 143), hut not 
apparently as to statements of the paitics (Harrison v Barton, ^upui), is 
admissible evidence ol intention to hold as tenants in common 11 an 
intention to create a tenancy in common appeals on the face of the con- 
veyance, contiibution to the purchase money m ('qual shaies does not 
convert such tenancy into a joint tenancy (Fleming v Fleming (1855), 

5 I Ch K 129). As to the case of mortgagees, see title MoimiAoE, 
Vol XXI , p 117 , and, as to purchases by paitiKTs, sec title Paul nek- 
ship, Vol XXll , ])p 5 et seg , 52 MorWer, provi'^ioiis for childicii under 
a marriage settlement aie, it possible, constnicd as tenancies in common 
(Taggart Y Taggait (1^0^), 1 ScL & Lef 84,88, Rigden v. Valhe>, ^opta; 
MariyatY Tow’n??/ (1748), 1 Ves. Sen 102 ; Re Bclltbis' Trust (IS11),Ij R. 
12 Eq 218 , Mayn v Mayn (1867), L R 5 Kq 150 ; LiMard v Liddard 
(1869), 28 Beav 2G6) ; ami as to the nature ol. and usual piu\ibions con- 
tained in, such settlements, see title Settlements 

(a) Bac Abr., tiL Joint Tenants (B), 2 B1 Com. 184 As to the acquisi- 
tion of land by corporations, see title Coiipoeationp, Vol Ylll., pp 371 
et seq 

(h) See Law Guarantee and Trust Society v. Bank of England {Ooveinor 
dt Co.) (1890), 24 Q. B D 406, 41L 

(c) Littleton’s Tenures, a 297 ; Co. Litt. 189 b, 190 a 

{d) See Co Litt. 190 c. 

(e) Bodies Corporate (Joint Tenancy) Aot, 1899 (62 & 63 Viot. o. 20). 
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footing as individuals as regards the holding of real property in 
joint tenancy. 

(ri ) Incidents 

386 Each joint tenant has an identical interest in the 'whole 
land and every pai t of it. The title of each aiises by the same 
act(/*); the interest of each is the same in extent (7), nature (fe), 
arid duration (i) ; in the case of freeholds, the seism, and, in tlie 
case of leaseholds, the possession, is vested in all; none holds any 
l)ait to the exclusion of the others (i); and at common law the 
interest of each must vest at the same time (1). These are tlio four 

(/) 2 B1 Cum 180. 

(7) That until fieverancc. oacli has the whole, but upon Rcvoiiinoe 
each has an aliquot part— a. half or Ichs— accoidme to the number ol joint 
tenants As to seveiancc, see p. 2(i4. 

{h) Theie can ho no joint tenancy hetwocn owners of a ficeholtl and a 
term, or ol a fieehold in possession and a ii toehold in reversion ((’0 Litt 
188 a) 

(i) That IS. tlio estates, so far as legaids the joint lenancy, must hi‘ the 
same, tliougli one joint tenant may have a further estate in scxer.iltv 
Thus a grant to A and 11 toT their lives, and to tJie hens of A , gives a 
joint tehaney to A and B for then lives, and the remainder in lee to A 
(Littleton’s Tcmm a, 8 285 ; 2 B1 (’oin 181) SirE Coke pi ohahly refers 
to aueh a limitation when he speaks ol “ tw’^o joint, tenants, the one for 
life and the other in fee ” (Co Lilt 188 a) But in one ease the ellf et ol a 
severance is to give the joint tenants separate estates of ditfcient duiation 
Thus, it theie are joint tenants for life, eacli has an estate for the loint lives, 
with tlie chance of taking as survivoi an estate lor the lost of his life but 
upon a severance each has an estate m a moiety for his own Jih* Hence, 
iinle.^s they should die together, the severance must be to the advantage 
of the remain donna ri (Ho Litt 191 a; 2 BI Cora 187), and ins the same 
if the limitation is to the )oint tenants for tlieir lives, and the life of the 
survivor of them, since this last limitation exjuebses no more than the law 
imphes and is superfluous (Co Litt 191 a , 2 Preston, Abstracts of 'I'ltles, 
03) In a limitation to two and the survivor of them m fee simple, the 
leiereiiee to the survivor turns the estate into a joint estate for lives with 
a coni ingrnt fee simple in leraainder to the survivor (Co Litt 191 a, n 1 ; 
Van Gruiien v. Foxwell, Foxnell v Van Gtulten, ['18971 A. C 658, 078), 
see note (a), p 222, Hence, where it is intended to limit a joint 

tenancy in fee these words must not bo inserted (Co Litt 191 a, Butler’s 
note, 1 ; Cballis, Law of Heal Piopcrly, 3rd ed , j) 308) 

(/i) Joint tenants are seised of the Jand per nue ei per (out (Littleton’s 
Tenures, s 288), whieli is sometimes enoneously thought to mean by the 
half and by the whole But the effect of “twW” is “not m the least” 
(see Murray v Hall (1849), 7 C ^B 441, 455, note), and the true mean- 
ing is giv<‘n by Sir E Cork: ’’each joint tenant holds the whole and 
holds nothin", that is, he holds the whole jointly and nothing separately ” 
(Co Litt 180 a) 

(/) Thus, if there is a gi*ant to A. for life, icraaindor to the right hears of 
11 .md C , this IB 1 poritmgent remainder to the heirs of B. and t as tenants 
in < Opinion, smoe the heirs are not ascertained till the respective deaths 
ol P) n id C., and therefore vest at difTeient times (Co Litt 188 a); and a 
gi.mt. 1,0 two persons who cannot marry and the heirs of their bodies gives 
tiwuu joint estates for life aCnd several inheritances (Littleton’s Tenures, 
ss 283, 284 ; Co. Litt. 182 a et seq . , Cook v. Cook (1706), 2 Vern 545, 
540 ; see Pc^arne, Contingent Bcmaindors, 36) As to a similar gift to two 
persons who can marry, see Co. Litt 20 b, 26 b; and seo Edwards v. 
Ohtimpiov (1863), 3 De G M. & G. 202, 216; Be Tiverton Market Act, 
Ex parte banner (1855), 20 Beav. 374; BunUey^s Case (1673), Dyer, 326 a; 
Pery r, WMU (1778), 2 Cowp 777. 
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unities of title, interest, possession, and time (m). But in joint •• 

tenancy arising by limitations under the Statute of Dses(M), or Concurrent 
under devises by will (o), the fourth unity is not o.ssontial, and the Estateg. 
inteiosts of the various joint tenants may vest at different times. 

387. From the fact that each joint tenant is seised of the wliole inudenta 
it follows that the appropriate mode of conveyance when one joint 
tenant wishes to vest the ontiie interest in the other joint tenanhor JoiS tenants 
joint tenants is by release (p) and not by and that m 

actions relating to the joint estate, one joint tenant cannot sue or 
bo sued without joining the others (a). Moreover, the death of one 
joint tenant creates no vacancy in the seisin or possession, his 
interest is extinguished ; if there were only two joint tenants, the 
suivivor IS now seised or pooscssed of the whole ; if there were more 
than two, the survivors continue to hold as joint tenants. This 
incident, which is called the jus accresundtf is the most important Jut 
feat ui e of j oint tenancy (b). accretcendi, 

388 At common law no action of account could be maintained Account 
by a joint tenant against another joint tenant who had occupied 
the whole ])ioperiy unless he had constituted the occupying tenant 

(m) 2 J31 Com 180, 2 On Dig, tit 18, Joint Tenancy, c 1, s 11. 

Blacks^one seems to have Ix'en the hist to iierccivo tho four unities, and ho 
usoh them to anal5se tho (liflerencos bctwe/cn the vaiious lorms of co-ownor- 
flhip AMth niuoh ingfiimity Chalhs’s disparagement seems uncalled for 
(OhaJlis, Law of ]ti?al Property, 3rd ed , p 307 , compare 2 Pieslon, 

A])btiaeta of 'I'llles, 62) 

(a) 2'i Uf'ii 8,0 10, SCO Co. Litt 188 a, Halen v I{i6l(uf (1073), l^oll. 

360. 373, Sussex (Eatl) v Temple (1008), 1 Ld Kaym. 310, Sttallon 
V Best (1787), 2 Bio C C 233 , Doe d Eallcn v, hoimonga (J803), 3 
Last, 533 , 2 Preston, Abstracts of 'J'ltles, 07 , BJackstoiio biingy all ]omL 
estates within tho unity ol time by malviug luluro uses relate back to the 
tune ol th(^ oiiginal liuiitation But iii fact uses aio not within this unity 

(o) Oatcbd JIatterleyy Jac/^son ( J742), 2 Stia 1172, Keuwodhyy Waul 
(1853), IJ Hare, 106; l\Ioiqav v Btitlen (1871), L K 13 Eq 28; 
ihuninq v Binmuq, [1805] W N. IIG, and see Suiiees v. Suitccs (1871), 

L R 12 Lq 400, 106 But a remamdei which is to vest only m such ol a 
class as .ittam twenty-one years cannot be a joint tenancy (Woodqatc v 
(1831), 4 Sim 120, see 1 Do G F A" J 74; Handy JVo/t/f ( 180.3), 

10 Jui (N s ) 7) 

{p) Co Lilt 9 b In such a case the iclease operates by ci.Unguishment 
of the estate of the reJeastu, and the entirety is then vested exclusnely in 
the other joint tenant or joint tenants But li the release is made by A , 
one of three joint tenants A , B and C , to anothci B solely, this operates to 
pass the estate {miUer Testate) of A to , and is a severance as logauL 
that share , so that B holds the undivided third part as tenant in com 
nion \Mth hunself and C , and the undivided livo thud parts aie held b^^ 

B and C as joint tenants (Littleton’s Tiuiires, ss 304, 312) As to 
severance, see p 204, post 

(q)' A grant will, however, be construed as a lelease (Chester y, Willan 
(1670), 2 Saund 96, Eustace v Scawen (1624), Cro Jac. 696), aee title 
Deeds aed Other Instruments, Vol. X , p 440. 

(a) Littleton’s Tenures, s 321 ; 2 B1 Com. 182 

(b) Littleton’s Tenuies, s 280 ; Co Litt. 181 a , 2 B1 Com 183 , 3 
Preston, Abstiaots of Titles, 57. But it does not follow that the chance 
of survivorship is always of the same value to each joint tenant. Thus, 
upon a joint estate to A and B for tiie life of A , if B dies A. has th® 
whole by suivivorshix), but if A. dies there is nothing for B. to take (Co 
Litt. 181 b). 
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hifl bailiff, so as to make him liable to account as such(c); but a 
right to account as between joint tenants is given by 8{atute(rf') ; 
and an action of account lies under the statute where the joint 
tenant has been in sole occupation, as well as where he has been in 
receipt of the rents (c). 

A joint tenant cannot compel the other joint tenants to contri- 
bute to the coat of repairs (/); but, in a partition actiOL, he is 
allowed sums properly spent on substantial repairs and impiove- 
monts(^); and, in such an action, he can be charged with any 
excess of rents and profits received by him(h), or, if he has been 
in sole occupation, with an occupation lent(i). 

Joint tenants are not in a fiduciary relation to one another so as 
to be under the disabilities or liabilities attaching to that relation (j\ 

(m ) Severance. 

389. The continuance of the joint tenancy depends on the main- 
tenance of the unities of title, interest, and possession; and the 
destniction of any of these unities leads to a severance of the 
tenancy, and to the creation either of a tenancy in common, or of 
several tenancies (/.). 

The unity of title is destroyed when one joint tenant assigns (1) 
or mortgagep(??i) his share to a third jicrson , if thoio are only two 
joint tenants, this creates a tenancy in common between the 
assignee and the other joint tenant (Z); if tliere are more than tw’o, 
it creates a tenancy in common as between the assignee and the 
other joint tenants; although, as between the latter, the joint 
tenancy continues (?/)• The effect is the same wheie one joint 
tenant becomes bankrupt (o). 

Where one of two joint tenants in fee gi ants his interest to a 
stranger for life, the freehold is in the otlicr joint tenant and the 

(c) Co Litt 186 a, 200 b ; Pulteney v Warren (1801), 6 Ves 72, 77 
{(1) Stat (1705) 4&5Anue, c 3, h 27; and m equity one oo-owner la 
liable to account at the smt of the others {Shelly v Wuit^on (1685), 1 Vorn 
297) ; and sec title Partition, Vol XXI , pp 851, 852 
(e) Eason v Ueochr^on (1848), 12 Q B 986 As to the effect of leases 
by joint tenaniB, see title Landlord and 1’enant, Vol XVIII., p 343 
(/) Leigh V DicLchon (1884), 15 Q B P 00, C A 
Ig) Swan v. Swan (1819), 8 Pnee, 618 , Pasroe v Swan (1859), 27 Beav. 
608 , Leigh v Dicleson, supra , and see title Partition, Vol XXL, p. 851. 

{h) Uyde v Hmdly (1794), 2 Cox, Eq Cas. 408 , Lormer v, Lorimer 
(1820), 6 Madd 363 

(t) Twiner v. Moignn (1803), 8 Ves 143, 146; Teasdale v Sanderson 
(1864), 33 Beav. 534 But an occupation rent cannot be set off against 
the occupying co-owner’s share of the ])rocceds of sale as against a mort- 
gagee, though it might have been set off as against him personally (Hill v. 
a id in. [1897] 2 CJi. 579 ; and see title Partition, Vol XXI , p 851) 
tj) Kennedy v. De Trafford, [1897J A C 180; see title Teushs and 
Trus'iens 

il) 2 B1 Com 185. As to these unities, see pp 202, 203, 

{1) Lillleton’s Tenures, s. 292, Partnche v Powlel (1740), 2 Atk. 64; 
Dahf V AJdworth (1863), 161. Ch, R. 69 (maniage settlement) 

(m) I oih V. Stone (1709), 1 Salk. 158; Be PoUanVs Estate (1863), 3 De 
tL J. A 541, C A.; and see Re Sharer^ Abbott v Shaier (1912), 57 
J'ol Jo. 6(» 

(w) Littleton’s Tenures, s 294 As to a relea'^e by a joint tenant to one 
of the other lolnt tenants, see note (p), p. 203, nnlr'^ 

{o) Since lus share vc'Sts m his tru!»tee in haokniptey , see Be Butter's 
Trusts. Hughes v Anderson (1888), 38 Ch. D 286, C. A. 
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grantee by different titles, and consequently they are tenants in 
common (jj). In such case, however, the joint tenancy is only Concurrent, 
suspended : if during the suspension either the grantor or the other E^es. 
quondam joint tenant dies, there is no right of survivorship, and 
the tenancy is permanently severed (q ) , but if the grantee dies 
during the joint lives, the joint tenancy revives (r). 

A lease for years by one of two joint tenants in fee of his share Lease for 
does not, it seems, sever the joint tenancy, and it is binding on* the r®*™ 
other joint tenant after the death of the lessor, wliotbtn* the lessee 
enters during the life of the lessor or not (s) ; but, wheie. a term of 
years is held in joint tenancy, a lease by one joint lenant for a 
term less than the residue severs the joint tenancy (t). 

A mere contract to sell a share (a), or a covenant in a marriage Contract to 
settlement to settle a share (h\ even where the title to the pi operty 
accrues after the marriage (c), or even if the covenantor was an to 
infant at the date of the settlement and has not avoided it at 


majority (d), effects a severance. 

But a more declaiation does not effect a sevoiance (r), nor can Acts not 
a seveiance be effected by will(/), or by the marn.ige uf a female ejecting 
joint tenant (/7). 


{p) jjittloton’s Tonuiofl, r 302 , Co Litt 101 b 

{([) For tli(int;lit of flurvjvoi^Iup to accniLsthc land iiHist bo bold inionit 
louaucy at the time of the death of him that dies first (Co LiM 188 a) 

(r) (\) Lilt 193 a; 2 Preston, Abstracts of Titles, 59, but sec Challis, 
Law of Real Pioyirity, 3rd ed , 3ii7, n. 

(is) Littleton’s Tc'muea, r 289, Co Litt 185 a, contui. Cleric v Ot$ilc 
(1004), 2 Vern 323, where, however, the lease was for eighty years In 
Avon (1560), Dyer. 187 a, it was thou^^hi that the loRsee would hold dis- 
charged iioin the rent, but this is doubtful A lease of the whole profioity 
by both joint tenants, \ihcio the rent is reserved to them jointly, do<‘S not 
sever or suspend the joint tcnaucy (Palmer v Etch, 11807J 1 f’h 134) 

(t) Co Litt 192 a, Littleton’s Touuies, s 319, Syjn's (J584), 
Cro Ebz 33; 2 Preston, Abstiacts of Titles, 00, Gowper v Fhlcher 
(1805), 6 B & S 464, 472; Co molly Y CoaaoMy (1800), 17 1 Ch R 208, 
223 , but an incumbrance created by a joint tenant, such as arenlcliargo or 
pro/if d prendre, which does not pass an luteiest in the land itself, is not 
binding on the surviving joint tenant, Rincc pis accreticejuli prcejeitur onerihus 
(Littleton’s Tenures, s 286, Co Litt 185 a; 2 Preston, Abstracts of 
Titles, 58) , and see Abergavenny* s (Lord) Oase (1607), 6 Co Rep 78 

(a) Brown v. Raindle (1790), 3 Ves 256; Ktng^ford v BaU (1852), 
2 Griff., Appendix i. ; compare Muegrave v Dashwood (1688), 2 Vern 63 

(b) Caldwell v Fdlotves (1870), L R. 9 Eq. 410, BaiUte v Treharne 
(1881), 17 Ch D. 388 

(c) Be Hewett, Hewett v Hallett, ri8i)4] 1 Ch 362 

(d) Burnaby v. Equitable Beverswnary Ivierest Society (ISSo), 28 Ch D. 416. 

(e) Partriche v. Powlet (1740), 2 Atk 54; Moyse v. Gyles (1700), Prec 
Ch. 124. 

(f) 2 Cru. Dig., tit. 18, Joint Tenancy, c 2, s. 19 The Wills Act, 
183y (7 Will 4 & 1 Vict. c. 26), replacing slat. (1815) 66 Geo 3, c 192, does 
not place copyholds on any different footmg fiom freeholds in this respect. 
Before the earlier statute, however, a surrender to the use of the wiU worked 
a severance (Co. Litt 69 b ; Porter v Porter (1604), Cro. Jac. 100; Gale v. 
Gde (1789), 2 Cox, Eq. Cas 136; Edwards v. Champion (1847), 1 De G. 
& Sm. 76 ; Edwards v. Champion (1853), 3 De G. M. & G 202, 216, 217). 

(g) Co Litt. 186 b ; Bracebridge v. Cooke (1572), Plowd 416 ; Palmer y. 
Rich, supra. Be Hohan, Lonergan v Rohan, [1896] 1 1. R. 401 ; and see 
Armstrong Y. Armstrong (1869), L. R. 7 Eq. 618, Be Baiton's Will Tru'iU 
(1862), 10 Hare, 12; Be Butler's Trusts, Eugke.\ v Anderson (1888), 38 
Ch. D. 286, C. A., ovejiulmg on this point BatUie v Trehaine, supra 
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390. The unity of interest is destroyed, and the joint tenancy 
severed, when there are joint tenants for life, and one of them 
acquires tho entirety of the reversion (fe) ; or where there is a 
tenancy for life, remainder to ]oint tenants m fee, and the tenant 
for life grants his estate to one of tho ]omt tenants (i). 

If joint tenants enter into a mutual agreement to hold as tenants 
in common there is a severance (k). 

Subsequent conduct of all the joint tenants may effect a sever- 
ance (/) ; but tlie meie fact that the joint tenants employ the land 
for tho purposes of a partneiship business does not sever tho joint 
tenancy (m). The receipt of a share of the proceeds of sale of part 
of an estate does not sever the joint tenancy as to the rest(7/). 

391. The unity of possession is dostioyed, and the joint tenancy 
severed, upon a partition («) of the land between the jojTit ioimiits , 
and this may be either by agreement or compiilsoiily (//). 

Sub-Seot 3 — Tcnatity in Commm, 

(i.) How Irising 

392 A tenancy in common difters from a joint teiiaucj in that 
it requires neither unity of title, interest, nor time, but only unit} 
of possession (c) It may be created (1) by express limuaaon , 
(2) by any severance of a joint tenancy or ot a tenancy in copar- 
cenary winch leaves the unity of possesbion untouched ; or (3) by a 

(h) WiKcoCb Case (1599), 2 Co Hop 60 1). The one, A , acquiiinj; the 
reveisjon holds an uiidivuled inoiefy m Ice , the other moiety is held bv 
tho other joint tenant, B , foi life, lemaindtT t.o A in lee , this diveivity 
of iiiterebt sevorb tho joint tenancy (Co Litt J82 b) 

(i) Thus if the limit aticms aie to A foi life, remainder to B and C. in fee, 
and A. giants his life estate to B , B is immediately entitb^d to one un- 
divided moiety in fee, and to the other moiety lor the lile ol A , with 
lemainder to C in fee (Co Litt 182 b, 183 a) But it A surrenders his 
hie estate to B , this enuies to the benefit ot both B and C , and they are 
joint teuanib in fee in jiosscssion (Co Lilt 183 a, note (2)) 

(/:) 2 Ciu. Dig , tit 18, Joint Tenancy, e JI , s. 46, Fiewen v. Belfe 
(1787), 2Bro C C 220; B illiams v. Uensman (1861), 1 .lohn, & 11 546 
An agreement by joint tenants for disjuisal ol the joupiTty by then 
respective wills, followed by the makmg ot willb accordingly, opeiatcs as 
a aevcianeo (2?e TFiZ/md’sj&Wie, Jcy/er V TayZo/ (1879), 11 Ch D 267). 

(Z) Williams V. Bensman, supra. Palmer v. Fich, [1897] 1 Ch 134, 
Wilson V. Bell (1843), 5 L Eq R 501 ; Jaclson v Jackson (1804), 9 Yes 
691, 598, 604. 

(m) Brown v. Oakshot (1857), 24 Bcav 254; M\mi v Ward (1871), 6 
Ch. App. 789; and see titles Equity, Vol XIII , p 69, rAiiTNERSniP, 
Vol XXXI., pp, 62, 56 As to oo-owners of mines .iiid quanios, sec titlo 
Mines, Minekais, and Quarries, Vol. X\ , pp. 511—513. 

(«) Jjcah V. MacBowall (1862), 32 Beav. 28, 30 « 

(n) Ab to partition generally, see title Partition, Vol XXI , pp. 809 
etseq 

{b) At common law coparceners could compel partition, since the joint 
ownership was imposed on them by act of law , hut joint tenants and 
tenants in common could only make partition by agreement (Littleton’s 
Tenures, ss 290, 318). A statutory right to paitition was conferred on 
them by stat (1540) 32 Hen 8, o. 32 ; and see title Partition, Vol. XXI., 
p. 834, note (r) 

(e) Littleton’ff Tenures, s, 292, Co. Litt 189 a, 2 Bl Com 191 
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limitation which m form creates a joint tenancy, but under which 

the ultimate estates will vest at different times (d) Concurrent 

Estates. 

393 . A tenancy in common is created by ej press limitation „ 
when land is granted to two persons to hold, the one moiety to one 
in fee simple or for some other estate, and the other moiety to the * 
othei, whether for the same or a different estate (^); or, without 
expressly giving the land in moieties, it is sufficient to use wor.d8 
signifying that tlie grantees are to take divided interests ; where, 
for instance, they are to hold equally between them(/). or to them 
and their respective heirs (g\ 


(d) T]ioh‘ may also be tenants in common by 3 n( 8 cnT)t ion (Littleton's 
Temiiefi, s .310), ? c , m jiropeity a title to wbieh can be gamed by pie< 
Keri})tioTi In ii^gaid to land, possession does not a title positmdy 
by pros(Ti|dio7i, but negalivoly under the Statutes ot Jainitation As I'o 
the acqinsifion of siioli a title in joint tenaney, sec pp 200, 201, nvi( , aiiO 
Re(, title Limitation of Actions, Vol XIX , p 130 

(e) Tat tlet on’s Tenures, s 298 

(f) it'iii Dig, til 32,0 22, s 58, Hamell y Biinl (1701). Dree I'li 
103, Fi^hn V Wiqq (1701), 1 P Wms 14, li'iqden v VaLlter (1751), 2 
Vfs Sen 252 , (luodiitle d Hood v ^foLp'i (1753), 1 AViIs 341 , see Bou 
V /i osiec/? (1668), 1 Lev 232, Jnnn (1684), 2 Vent 365 

{g) Fleming v Fleming (1855), 5 I Cli 11 129 (a ease of an annuity 
charged on land where tin' aiithoiities are fully diseii'-sed) Put in a grant 
to two poisons jointly and seveially, the woid “seveially, ’ is void, and they 
are joint tenants {Slinghhy't Case (1587), 5 Co Kex) 18 b, 19 a) A con- 
veyance of land to two persons in moieties ci cates a timancy in common 
between them (Co. Litt 199 b) , and a grant ot a moiety ri rates a tenancy 
m common between the grantor and grantee (Co Liti 190 b) So if a will 
diiecls that piopeity is “ to be divided ’ (Feat v (liapman (1750), 1 Ves 
Sen 542; Aclcrma)] v Bu^yows (1814), 3 Ves ic P 54), or “to bo 
equally divided ” {I^hilips v. Phih/ys ( 1701), 1 P, Wms 34 , Bather v Giles 
(1725), 2 P. Wms 280; Jollifey iVift ( 1789), 3 Pro 0. C 25, Turtiery, 
P7ii«a/wrr (1856), 23 Peav. 196, huca^y Golds m id 29 Peav 657; 

Davis y Bcnnet (1862), 4 Do (1 P J 327), or “ to be di'^tnbuted in joint 
and equal pi opoi lions ” {Etttich'e v. Ji’tOirAe ^1767), Amb 650, GMon y, 
IVamer (1585), 14 Vm Abr 484, 485), or that the parties are to ‘ iiaitici- 
pAto (Boberisoyi Y Ftaser (1871), 6 Ch App 690), oi if the gift is to or 
amongst persons “ equally ” (Lewen v Dodd (1595), Cro. Eliz 443 , Denn 
d Gaslxn v Gash in (1777), 2 Cowp e.'iT), or “share and shait' alike ” 
(Ueathe v. Ueailie (1741), 2 Atk. 121 , ZV/i.y v Woods {17SK0. 3 Ves 201), 
or “ m equal shares and projiortions ” (Payney. Webb (1871), L IL 19 Kq 
26), OI “in moieties” (llnnison v. Foreman (1800), 5 Ves 207), or 
“ amongst ” (Eichaidson v Ftchardson (1845), 14 Sun 526), oi “ between ” 
(Lashbrooh v Cod (1816), 2 Mer 70; ASG v. Fletcher (1871), L. R 13 Mq 
128) the donees; or is gi\en to them ’‘respectively” (Stephens y Hide 
(1731), Cas temp Tiilb. 27, Ranees v Raiees (1747), 1 Ves. Sen 13; 
Rarryat v. Toumhj (1748), 1 Ves Sen 102, Folkcs v. Western (1804), 9 
Ves *450, Daus y Betincl, supra , Vatidet plank y (1843), 3 Hare, 
1 , He Moore's Settlement Trusts (1802), 10 W K. 315 , but boo Re 
Hodgson's Trust (1864), 1 K & J, 178, Tlolmn v. Neale (1870), L R, 11 
Eq. 48), or “to each” (Hatton y Finch (18?1), 4Beav 186), or to each 
“ and their respective hens ” (Goidon v Atkinson (1817), 1 t)e G. & Sm 
478 ; Be Tiverton Market Ad, Ex pntic Tanner (1856), 20 Peav. 374; Re 
Atkinson, Wilson v Atkinson, [1892] 3 Ch. 62), a temincy m common is 
created ; and seo Thorowgood v. Collins (1627), Cro. Car 76; Skeppatd v. 
Gibbons (1742), 2 Atk. 441 ; Loveacres d Mudge v. BhgU (1775), 1 Cowp. 
362. A gift to “ next of km accordmg to the Statute of Distrihiitions ” 
will create a tenancy in common (Fielden v. Ashicotth (1875), L, R. 20 
Eq. 410, Be Richards, Davies v. Edwards, [1910] 2 Ch. 74; Bullock v. 
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894 . A ienancy in common arises on the severance of a joint 
tenancy or tenancy m coparcenary, where there is no partition of 
the property (A). 

395 . A tenancy in common arises under the ultimate limitation 
in a grant to two persons, who are not capable of marriage, and the 
heirs of their bodies. The two grantees are joint tenants for life, 
but the titles of the heirs vest at different times, and they take as 
tofiaiits in common in tail(0; ‘S-nd when, without such prior life 
estate, the limitation is to the heirs of two living persons, the heirs 


Downes (1860), 9 IF L. Cas 1 ; Be Uanling's Settlement Trusts (1868), L. R 
6 Eq. 601, not lollowiiig Re Q}€enwood*8 ^Vtll (1862), 8 Jur. (n. s ) 907, and 
Horn V Oo/ewiflw (1853), 1 Sm & G. 169) ; but it is otherwise it the rehuence 
to the statute is merely for the purpose of mdicatmg the beneficial les 
{Withy V Marujles {lSiZ)t 10 Cl. & Fm. 215, H. L , Elmsley v (1835), 

2 My. & K. 780; Tiffin v Longman (1862), 15 Beav 275, Eagles v Le 

Breton (1873), L. R. 15 Eq 148, Qom\)tiTc>Ee Gray*s SettlerneiiU AJceis 
SearSf [1896] 9 Cb 802) Fuitlier, a reterence to “ sbaies ” will couveit 
what would oOi(‘iwise bo a joint tenancy mto a tenancy m common (Ganiw 
Laurence (1811), Wight 395, Ive v King (1852), 16 Beav 46; Alloway 
V. Alloway (1843), 4 Dr. &; War 380, Jones v. Jones (1881), 44 L T. 
642 , Kew \ Rouse (1685), 1 Veni 353) As a question of construction, 
expressions apparently indicating a joint tenancy may bo controlled by 
other expressions couteirmg a tenancy in common (Re Wilder's TruUs 
(1859), 27 Beav 418 ; Booth v Ahington (1867), 3 Jui. (n s ) 835; Galley 
V. Wood (1867), 16 L. T 450; Paterson v. Rolland (1860), 28 Beav 347, 
Ryves v. Ryves (1871), L. R. 11 Eq. 639 ; sec, however, Vookson v Bingham 
(1853), 3 De a M & G 668, C. A ; Jolliffe v East (1789), 3 Bro C C 25; 
Juryy Jury (1881), 9 L R Ir. 207; Barker v. Gyles (1727), 3 Bro Pari 
Cas. 104; Edwaides v Jones (1864), 33 Beav 348; Yarrow Knightly 
(1878), 8 Ch. D. 736, C A ) As to the effect of words of survivorship m a 
gift, see Russell v. Long (1799), 4 Ves 551 , Bindon (Lord) v. Suffolk (Eail) 
(1707), 1 P. Wins 90, Perryy, Woods (1796), 3 Ves. 204; Ashfoid v Haines 
(1851), 21 L J (CTi ) 490 , compaio Moore y Cleghoni (1847), 10 Beav. 
423 , UaddeUeg v. Adams (1856), 22 Beav. 266 On the othei hand, 
ex])ieswoiis indicating a ten.inc> m common may be modified by a siibsc- 
queiil <lear exjnessiun of iiitentiou to cieaU* a )omt tenancy (Stephens v 
JEfide (173t), Ca*^. Talb 27, Malcolm v (1790), 3 Bro C C 

50, v Eldridge (1791), 3 Bio C C 215; Daly Aid worth 

(1863), 15 1 Ch R 09, Cransuich y Peai'iOiij Pearson v CranswicJc 
(1862), 31 Beas 624 , Tow nicy \. Ballon (1832), I My, & K 148 , McDer- 
mott y. Wallaee (1842), 5 Beav 142 , Peaire v Edmeadcs (1838), 3 Y & C. 
(ex.) 246; Ashley v AJdcy (1833), 6 Sun 368, Begley y Cook (1866), 

3 Drew 662 , Alt y Cicgouf (1856), 8 De G. M &G 221, C A ; llurdy 

Xentftali (1649), Sty 211 , conipaie Wdlcsy, Douglas (1847), 10 Beav 47; 
Arww v. MeJlish (1847), 1 Dc (J & Sm 355 , Ewington v Fenn (1852), 16 
Jui. 398 , Hawkins v llameilon ^1848), 16 Sim 410 ; Rc Drakeleu's Estate 
(1854), 19 Beav. 395; Turner y. W hif taler (mQ), 23 Beav. ‘l96 ; Re 
Lavench's Estate (1854). 18 Jur- 304, Aicher y. Legg (1862), 10 W. R 
703; Wills y Wills h R 20 Eq. 342; Re Hutchinson's Trusts 

(1882), 21 Ch T) 811 ; Abrey v Newman (1853), 16 Beav. 431 , Swan 
V Holmes (1854\ 19 Beav 471 ; Saiely Sarel (1856), 23 Beav. 87 ; Lilly, 

23 Beav 446; Brawny, Jaivis (1860), 2 Do G. F. & J 168) 
Tlieie may be a tenancy in common witli an express gift of benefit ot 
survivorKhip (Do« d Borwelly, (1813), I M. & S 428; Hatton y Finch 
(1841), 4 Beav. 186; Re Drakeley's Estate, supra, Conmeev Taaffe 

K . 12 L Ch. R 338 ; Eaddelsey v Adams, supra ; Chalhs, Law of 
^rojieity, 3rd ed , p. 368) 

(li) Littleton’s Tenures, s. 292. As to severance of a joint tenancy, see 
p, 204, mte, and, as to coparcenary, see p. 210, post). 

(t) Littleton Tenures, e. 283 ; Hales v. Risley (1673), Poll. 369, 373 ; 2 
Bl. Com. 192 ; 2 Preston, Abstract^ of Titles, 76. 
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havecontmgenti lemamdera as lenants m common, since tbeir ostates 
will not vest at the same time {k). 

(ii ) ImvlmU 


Skt. 6. 
Concnirent 
Estatea. 


396 . Inasmuch as tenants in common are not required to have Nature of 
unity of title, they have several freeholds, while joint tenants and 
coparceners have one freehold (/) ; and inasmuch as they are not 
required to have unity of interest, they may be entitled to the land 
in unequal shares, and for estates which are unequal in duration. 

Thus, the land may be limited in unequal shares on the creation of 
the tenancy, or, after limitations in equal shares, inequality may 
arise from several of these shares becoming vested in one of the 
tenants in common (w) ; and, although the entire fee in each shaie 
must be disposed of either in possession, remainder, or reversion, 
the different shaies may be subject to different limitations (h). The 
separation of interests excludes the right of survivorship, and on the 
death of one tenant in common, his share passes according to its own 
limitation (o). 

But tenancy in common resembles joint tenancy in matteis Unity of 
depending on unity of possession. The occupation is undivided, 
and neither owner can claim a separate part save by obtaining 
partition (p). One tenant in common who receives inoio than his 
share of the rents and profits is liable to account to the otliers(^i), 
and a tenant in common will be restrained by injunction from 
destructive waste (r). 

(m.) Determination 


397 . A tenancy in common may be determined by the union of How 
the various interests, whether by acquisition intei iiros or by determined. 


(Jt) Windham* s Case (1580), 5 Co Kep 7 a, 8 a, icsolutiou 3 ; Challia, 
Law of Real Propcity, 3vil ed , p 3(>0 lu a limiialiou to the light hems of 
husban 4 and wife, the heir to both -that is, a child — takes, and if no pre- 
ceding estate la given to the husband and wife, ho takes as purchaser (Roe 
d Nightingale v Qaartley (1787), ITerm Rep 630) ; hut such a limitation 
in a will may be constiued to give an estate tail (Wright v. Vernon 11851), 
2 Drew 439; (1858) 7 11 L Tas 35) 

(l) Co Litt 189 a ; 2 Picslon, Abstracts of Titles, 75 

(m) See Chalhs, Law ol Real Piopeity, 3id ed , p 370 

(n) This tollows Irom the coiisideiation that each shaiv is a separate 
freehold (Chalhs, Law of Real Property, 3rd ed , p 370) , it can, accord- 
mgly, be limited in any way possible tor a freehold independently of tlio 
other shares As to limitations of cToss^roInamde^B m undivided shares, 
see ibid , pp 270 et seq, , title Settlements 

(o) 2 B1 Com 194 

(p) “ Only this property is common to both, namely, that their occupa- 
tion 18 undivided, and neithoi of them knoweth lus pai t in several ” (Co Litt. 
189 a)., As to paitition geneially, see title PAiairiON, Vol XXI , pp. 809 
et seq As to ownership ol a paity wall, see Watson v Gray (1880), 14 Ch. D. 
192; title Boundahtes, Fences, and Party-Walls, Vol. 111., p. 134. 
As to leases by tenants in common, see title Landlord and Tenant, 
Vol XVIIl , pp 343, 344 

(q) There is the same statutory Lability to account as m the case of joint 
tenants; see p 204. mte , and see title Partition, Vol. XXL, p. 851. 

(r) Hole V. Thomas (1802), 7 Ves 589 ; Arthur v. Lamb (1865), 2 
Drew. & Sm. 428 ; Bailey v Hobson (1869), 6 Ch. App. 180. As to the 
liability of a tenant for li^e for waste, see pp. 175 et seq,, oeUe, 
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descent, in the same person, who theiefore holds the entirety of the 
land as sole tenant. It is also determined by destruction of the 
unity of possession. This is effected by partition, whether by 
agreement or compulsorily (/»). 

Sub-Sect 4 —Coi^arcenmy. 

(i ) 7/o?c An^mq 

398 Coparcenary arises whcie two or more p(3iBons take here- 
ditaments by the same title bydescent(0- This may be at common 
law, or by sjavial custom (») Copaicenary arises at coinmon law 
wheie upon tlie death of a man seiood of land in fee or iii tail the 
land descends upon two or more females as hens general or heirs in 
tail(i); it arises by custom wlime, accoiding to the custom of 
gavelkind, the land desnmds upon two or more male persons (u). 
Such poisons are called coparceners , they coustitnie but one heir 
lo then ancestor , they have a joint seisin, and they have equal 
lights in the land as regards each olli(*r(/3). P>ut under a devise to 
the testatoi's light liens, if the heirs are colioin'sses they take as 
joint tenants and not as coparceners (< ). 

(ii ) Imidenib 

399 As regards third persons, copaiceiicrs aio treated as having 
a joint fieeliold in the land, and all ot them must sue or be sued in 
actions afiecting tlie land(fi), and for some purposes they aie 
regard(‘d as having a joint intcnsst xnier sc, so that one can convey 
hei shaie to another by release (c). In general, howovei, their rights 
inter se resemble those of tenants in common Each is entitled lo 
an undivided share of the land, and that share can be transfer! eel 
to another by assignment or doMse or release (/); there is no jus 
accresccndi, and on the death of one coparcener her shaie devolves 
upon those who claim under her by devise ig) oi by descent, or, in 
the case of an estate tail, under the entail ; and the coparcenary 
then continues between her successors in title and the other co- 
parcenei8(//). Coparceners have the same remedy for account 

f«) 2 B1 Com 104 A'5 to partition, soo title Partiiion, Vol XXI , 

pp 809 ct 8€q 

(i) Littleton’s Tenures, s 254 

(m) Littleton’s Tenures, 241 ; 2 B1 Com. 187 , and see title Descent 
AND DlsnilBCTION, Vol XI , p TO 

(a) Littleton’s Tenures, s 265 , and see pp 151 ct t^eq , ante 

(h) Littleton’s Tenures, s 241 , 2 I^irslon, Abstracts of Titli's, 69 

(c) Owen V. Qihhons, [1902] 1 Ch. 636, C A. ; Berens v. Fellowes, [J887J 
VV N. 58 Formerly under such a devise the hciicsses would have taken 
by descent as their better title, and Iheretore as coheiresses ; biitf, under 
the Inheritance Act, 1833 (3 & 4 WiU 4, c 106), s 3, they take as devisees , 
and see title Descent and Distribution, Vol XI , p 8. 

(d) C,o Lit! 164 a, and see Be Greenwood's Trust (1884), 27 Ch D 359 

(e) Co Litt. 9 b ; 2 Pieaton, Abstracts of Titles, 69 

if) Co Litt. 164 a 

iq) 2 Pr(<on, Abstracts of Titles, 70 

(h) Co Litt 164 a. It is said that if parceneis makealease reseivinga 
rent, they hold the tent hke the reversion in coparcenary ; but if alterwards 
they grant the reversion, excepting the rent, they then hold the rent as 
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between themselves as other co-owners (0 and will bo restrained Sect. 6 
fiom destructive waste (/c); and, on partition, they can obtain any Concmrent 
necessaiy adjustments as regards inequality of receipt of rents and Estates, 
prolits and expenditure (Z). 

• 

(ill ^ lUfermmatwu 

400 Coparcenary la put an end to by pirtitiou, either volun-, How 
taiy or compulsorv liy an alienation by one copai tenor of determined 
her share («), and liy all the shaios l)(i(‘oiiiing vested m one 
coparcener (e). 


Suii-Srrr b — Tenarny by KninHu^ 

401. Whole before the 1st January, 1888(;)), lands wore Tenancy by 
conveyed to or dc'volved upon husband and wife during the eovei- entireties 
ture(^jj') in such manner tliat, hue for the marriage, they would take 
as joint tenants, tlu'y took as tenants by entireties (r). Inasmucli 
as they wore regarded as one person, each was tenant of the \vliole 
and no less— pci tout ct non 2 )cr mie — and they could not sever the 
hmanev and have moieties, nor could the husband alone alienate the 
land(s) They could join to alienate it by a conveyance binding 
on the wife, luit other\\iso the survivor took the whole (a). The 

loint tenaiils (2 Preaton, Abstiacta of Titles, 74) But on a ftiant to two 
paiccners of a lent for owelty of paitition, tliey will hold it aa parceners 
and not as joint tenants (thid ) , and a rent created on an alienation “ by 
paiccners in fee in favour ot lliciii and their liriiw,” is held m coparcenary 
(Co 1 Jilt 169 b 2 Preston, Abstiacts of Titles, 74) 

(i) They arc not expicssly inentioned in slat (ITOr*) 4 A: 5 Anne, c 3, 

H 27, iihuh makes joint tenants and tenants in <oniinon liable to account 
(see p 204, utile), but appaicntly they uc within the Act , compaie 2 Co 
liHt 40d, on the eoiibliuaioii ot Statute ot AVeatminstei II (1285), 13 
Ediv 1, c 22, lepcalcd by the Civil Pioesduic Acts Repeal Act, 1879 
(42 A; 43 Viet c 59k ^ 2 

{/i) The reason lor the iuteiv( rition of equity is the banic' m the case of 
copaiceiiei.^ as ot othei co-(»wueih (bcc p 209, ante) t’oparceneis wcio 
excluded from the icriicdy of Statute of AV<‘blinmfclei 11 (1285), 13 Kdw 1, 
c 22, tor waste in coi])oieal lieicditamcnis Indd in common on the f^rmnd 
that they could compel pailition at common laiv (2 ('‘o Inst 403) , and 
a copai coxier, Jike other co-oNMiei*'i, has no <lirect lemedy to compel the 
other copaiceneiK to join m iepairiu« tho pioiiert-y (see p 203, anU) As 
to the liability oi a tenant ioi lUe lor waste, see pp 176 et seq , ntitc 

(l) See Leigh v Dtcle&on (1S84), 15 Q B ll 60, C A ; and see title 

Partition, Vol XXT , p 851 , 

(m) So© title Partition, Vol XXI , pp 809 et 6eq 

(n) Littleton’s Tenures, s 309 , on alienation by one' coparcenei ot h^'r 
shaie the tenancy becomes a tenancy in common (see p 204, ante), 

{o) See 2 B1 Cmo 191 

(p) / c , before the commem emont of the Manicd Women*s Piojierty 
Act, 1882(45 & 40 Vict c 75) 

(q) See Co Litt. 326 a , 2 Pieston, Abstracts ot Titles, 39. 

(r) 2 B1 Com 182 , 2 Preaton; Abstracts ol Titles, 39 ; see Purefoy 
V Bogers (1672), 2 Lev. 39 ; Bach v. Andrews (1691), 2 Vern 120 (con- 
veyance) ; Doe d Freestone v Parratt (1794), 5 Term Rep 652, 654. 

(«) Co. Litt 187 b 310 a, Littleton’s Tenures, s 665; «nd see titles 
Husband and Wii l, Vol XVI , p 354 ; Partihon, Vol XXL, p. 816 

(a) Thomley v Thornley, CISOS] 2 Ch 229, 233 ; 2 Preaton, Abstracts 
of Titles, 41 As to the effect ot divorce, see title Husband and Wife# 

Vol. XVI., p. 356. 
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tenancy might exist in freehold estates, whether in fee, in tail, or for 
life, and also in chattels real (6). Since the 81st December, 1882, 
the tenancy in such a case is an ordinary joint tenancy[(c). 

Sect. 7. — Remainden and Reversions. 

Sub-Sect 1 — Nature of the Estate 

' 402. The estate in fee simple m land can be divided into two 
or more successive estates (rf). The first is the estate in possession, 
and is called the “ particular estate {e). This may be an estate for 
years, an estate for life, or an estate tail (/). If there is only one 
subsequent estate, it is still an estate in fee simple, but not in 
possession. If by one deod(/ 7 ) the grantor grants the particular 
estate to one person and the subsequent estate to another, 
the subsequent estate is called a “remainder” (/i); otherwise the 
subsequent estate continues in the grantor and is called a “revoi- 
siou(t). It a succession of estates ai e giaiited, all the estates between 

(b) 2 Preston, Abstiarts of Titles, 39 

(c) Thomley v Thouihy, [1893] 2 (Ti. 229, 233 , and see, farther, as to 
tenancy by entireties, 2 Preston, A bstracts of Titles, 30 et fieq A disposition 
in favour of husband and ite and a third party beioie tlie Mairied Women's 
Property Act, 1882 (45 &c 46 Vict c 75), was coustiued upon the footing of 
husband and wife being one, and they took only a moiety between them 
(Littleton’s Tenures, s. 291, 2 Preston, Abstiaets of Titles, p 40), and 
apparently this has not been altered by the statute (i?c Jupp, Juppy 
Duel weW (1888), 39 Oh D 148; compare Re March, Mander v llaim 
^883), 24 Ch D 222, reversed on another point (1884), 27 Ch D 16G, 
C A ) ; but it IS only a rule of construction, and readily gives way to an 
indication of an intention that the husband and wife shall take separate 
shares (Be March. Mander y 1/arrw (1884), 27 Ch I) 166,0 A , per Cotton, 
L J , at p 170 , Be Dtxon, By ram v Tull (1889), 42 Ch D. 306, 308 ; Be 
Gue. Smith v. Gue (1892), 61 L J (ch ) 510 ; and see title Husband and 
Wife, Vol XVI , p. 354). Where the lule prevails, it seems that a con- 
veyance or devise to husband and wife and a third })arty cannot now 
create a joint tenancy ; the shares are one quarter, one quarter, and a 
half, and inequahty of shares is incompatible with a joint tenancy; see 
p. 202, anfe Hence the tenancy must bo lu common 

(d) Similarly an estate less than a fee simple can be divided into an 
estate smaller than itself with remainders or reversion over ; hence an 
estate for life (see pp 173 et seq., ante) admits of a term bemg limited out 
of it, even for 1,000 years, since m law a freehold is a greater estate than 
a term of years (Co. Litt 46 a ; Derby (Earl) v Taylor (1801), 1 East, 602) , 
and an estate pur autre me (see pp. 178 et , ante) can be limited to 
persons m succession (Low v ^urron (1734), 3 P Wms. 262 ; Pwlcersgill v. 
Grey (1862), 30 Beav. 362 ) 

(c) Co Litt. 143 a. 

(f) Fearne, Contingent Eemainders, 9th ed., p. 3, note (c). 

(g) Fearne, Contingent Eemamders, p. 302 , ChalJis, Law of Real Pro- 
perty, 3rd ed , p. 78 ; see 2 Bl. Com. 167 

(h) A remainder is “ a residue of an estate in land depending upon a 
particular estate, and created together with the same (Co Litt 49 a ; 
see ibid., 143 ft; 1 Preston on Estates, 90). But etymologically and 
historically it is so called not because it remains over, but because it remains 
out when the particular estate comes to an end (Pollock and Maitland, 
History of Enghsh Law, Vol. II., p 21). 

(i) “ A reversion is where the residue of the estate always doth continue 
in Mm that made the particular estate, or where the particular estate la 
derived out of his estate ” (Co. Litt 22 b) It is so called because the 
land returns to the grantor on the determination of the particular estate. 
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the particular estate and the ultimate estate are remainders The Sww. 7. 
ultimate estate is always an estate in fee simple, and is either a Remainders 
remainder or reversion, according as it is granted out or continues Mid 
in the giantorO)* In a real estate settlement the land is usually Reveralons. 
limited (/i) for one or more successive life estates, followed by • 

succession of estates tail, with an ultiinalo i eversion to the settlor 
and his heirs (i). The estate of the settlor la the original estate; 
the estates which ho carves out of it are derivative estates (77/). 

The grant of a fee simple, notwithstanding that it is determin- Possibility of 
able, is in law considoied as the grant of tlie wliole fee (u). Hence reyertcr. 
there is no remnant of the fee left for the giantor to grant as a 
remainder, nor is there any reversion in himself, but, in the case of 
conditional or determinable fees, ho has an interest which is called a 
“possibility of reverter ” (0). A fee simple absolute can only deter- 
mine for want of heirs, and then it goes to the lord by escheat (p). 

403 At common law, a tenant in fee simple could not limit the Creation of 
fee Ro PS to create an ultimate remaindei in hnnsidf or his hens , remainder 
such a remaindoi was void, and the grantor retained the ultimate 
estate as a reversion (q ) ; but now, under such a limitation, the grantor 


The effect is the sa-nie, \vhetlicrtho gniut is silent as to the residue of the 
estate or reserves it to the grautoi as aieverMon or remainder A rovei'iion 
upon a term of years is for some purjio^es a true reversion Kent seiviee, 
when reseived, is incident to the reversion, and the lessee is said to hold 
of the leasoi (see p 147, ante, and see title Landlord and Tenant, 
Vol XVin . pp 464 H seq ) Moreover, the lessor is not entitled to the 
actual possession of the land Jiiit the species of jxissc^^ion known as 
“ seism ” (see p 214, pos/) is in tlie leversionei, 01 , if a leinaindcr is ^.^anted 
at the same time as the teim, it is lu the lomaiiideiman , and, as to matters 
de]>cndnig on seism, the rcveision or icmaindei ranks as an estate in 
possession In limil.atioiis after a teim the lemaiiKlci is created hy 
immediate i^iant of the fee subject to tlie term (see Law ol Keal 

Propeitv, 3id ed , p 100) A iev*isioii cannot be subsequently turned 
into a lemainiler by being alienated , it still eonlinues to be a reversion 

( j) See Fearno, Contingent Keiiiamdcrs, 9th ed , p 3, note (4) 

(k) See Encyclopaxlia ol Foimsand Piecodents, Vol XIII, pp 289 
et seq , title Settlements 

(Z) In addition, pi o vision is made for jointure lenlchaigp'^ and poitious , 
Bee title Settlements 

(m) Ohallis, Law of Real Propeity, 3rd ed , p 68 ; and for a list of the 
particular estates wluch can be derived out of estates Jess than the toe 
simple, see tbtd , pp. 72 et seq , but m ^iractice settlements are usn.iHy 
made by carving estates out oJ the fee simple 

(n) Fcarne, Contingent Kemamdeis, 9th ed . p 13, n. ; and, as to 
determinable fees, see pp 170, 171, ante 

( 0 ) Fearne, Contingent Remainders, 9th ed , p. 381, note (a) , that is, 
by the determination of a eouimon law fee for condition broken, or by the 
natural determination of a detormmable fee (Challis, Law of Real I’roperty, 
3rd ed , p 82 ; and see j) 237, post). As to fees upon condition, see 
pp i0g — 170, ante , as to determinable fees, see pp. 170, 171, aTUe, 

(p) Seep H6,ante; and see title Descent and Distribution, Vol XI, 
p 23 

iq) Co. Litt 22 b; 2 B1 Com 176; Fenwtekv, Milford (1689), 1 Leon 
182 ; Feed v Enngton (1594), Oro. Eliz 321 ; Btnghim's Case (1601), 2 
Co Rep 91 a, 91 b. “ A man cannot either by conveyance at the com- 
mon law, by limitation of uses, or devise, make bis nght heir a purchaser” 
[Pihus V Mitford (1674), 1 Vent 372); Feame, Contingent Remainders, 
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takes the ultimate estate as a purchaser by virtue of the assurance, 
and is not considered as eniitlod thereto as of his former estate or 
part thoi(!of(r). 

404 An owner in fee aimple who gninis out the whole fee in 
successive estates divests himself entirely of the feudal tenure, ]ust 
as jf ho granted the fee simple as a single estate ; and the grantee 
ef the particular estate holds ot tlie supenoi loid and not of the 
remainderman ; hut, if the owner grants only a particular estate and 
keejis the reveision in himseli, the grantee of the particular estate 
holds of him(s) Where lent is reserved, this is incident to the 
reveision and passes on a giant of the roversion unless excepted (t). 

Sui -SiH''T 2 - Rules /or Creation oj Remavid&ts in General 

405. Estates^ of freehold tenure are estates in fee simple, estates 
in foe till and e'states for life The first t\^o are estates of inherit- 
ance (a), the third is an estate of meie freehold (6). 

An owner in possession for an estate of freehold is said to be 

seised ” of the land, and Ins possession is called “ seism ” (c). The 
word “ possession,” as applied to land, denotes, iii its narrowest 
moaning, possesMon lor a cliaticl inloiest, hence, as between the 
freeholder and the lessee, the freeholder is seised and the lessee 


p 51, see Bedford (Eail) v (1092), Poph 3, Chudleiqh^s Cat^By 

(1595), 1 Co Kcj) 120 a, 130 a , Godbold v Fieebione (1094), 3 Lev 406) 
But, under an e\c<‘utoiy tjust, such as a diicrlion to convey m a tcrlam 
eveut (o the b(*iih of the i^iaiilor, ilic poison who answers the dcsciiption 
ol hen at the time when ilie event Jia])pens may take as purchasei [Loche 
V Soidhwood (1S31), 1 Mv aV Or 411 , on appeal, sub nom Bn^h v lodce 
(1835), 3 Cl & Vm 721, H L ) 

(r) Inheritance A<t, 1833 (3 \ 4 Will 4, c 106), s 3 (hccoiid patt), 
and see title DixmNT aNn Distjubotion, Vol XT , p 8 The lulo in 
question, under uhi(*h the heir could not take as pujcliasei, uas confined 
to cases of reinaiiidci'^ and under an exccuioiy huiitatjon (seo p 232, 
pobi) the heir could take as pui chaser (see Loyd v Caiew (1697), Piec 
Ch 72 ; Pearnr, (k)iitingeut licinaiixlers, pp 275, 27b) , and iieihaps 
the statute op'uates oiilywlieie the criautoi would foiinerly have been in 
of his former estate , vo that an cxocaitoiy linutation to th(‘ hens ol the 
grantor would still take ctfeot in iavour oi the heu as ppisonti dc^iqnata 
and not m favoui of the crianlor 

(s) Burton, Compendium ot the La^\ ol Beal Piopeity, 3r(i ed , p 10, 
note 30 The Statute Qma Emptoies (1200), 18 Pdw 1, c 1 (seep 144, 
nni6)y did not apply to the grant pf hie estates and estates tail , hence upon 
such grants the donee holds undei the donoi, piovidi d the donoi docb not 
grant the r^^sidue of the estate by uay ot lemaindei (Clialhs, l^aw of 
Beal Propeity, 3rd ed , p 22 . see laltlefon’s Teinuos, ss 214, 21 5 , ('’o. 
Litt 143 a) 

(/) Fealty is inseparably meidei't to rlie reveision, icnt only sopaiably 
(Co Litt 161 b) ^ 

(a) Littleton’s Tenures, s 9 

(h) Co. Litt 266 b, Builei’s notc(l), (;'halb8. Law of Real Propeity, 
3rd ed , p 09 ; and see p 173, ante, 

(<^) Co Litt. 17a. In early times “seisin” and “possession” were 
gynoDyiuottfi, and it was customary to speak of seism of chattels as well as 
seism ol land (Maitland, “ Seism of Chattels,” Law Quarterly Review 
Vol I., n, 324 ; and see p 147, fifUe) As to seism generally, see Pollock 
and Mauland, Histoiy of English La^v, Vol IL, pp. 29 et ^eq , as to 
possession ol chattels, see t6id., pp. 160 et eeq. 
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possessed of the land. The possession of the lessee supports the 
seisin of the lessor (d). In a wider sense, possession denotes 
occupation under any title, whether of freehold or leasehold, or oven 
without title (e), and it may include receipt of rent {/). 

406. Seisin may be either seisin in deed or seism in law(</) 
A person in actual possession of land or in receipt of rent from 
the occupyintT; tenant under a freehold title has seism nidGed(//), 
An heir-at-law becominf^ entillexl to the freolnild on the doalli of an 
ancestor who dies seised has seisin in law if tlie actual pobsf'ssiori is 
then vacant (?). But, if a tenant is in portSObsion, the possession of 
the tenant is ci edited to the luar, thouj^i no rent has been K^eeived 
by him, and the heir has an immediate seisin in deed (A*). Similarly 

(d) See Bnshhy v Ihron (1824), 3 B & C 298 

(r) Sop IiUp LnvTTTnioN oe Ve] XIX , p 

{/) See Sot.tlocl Lniil Act, 1S82 (45 cV 40 Vi^t r 38), s 2 (10) (i ) 

\g) As to tho dislirn tion, sot' t'ti Litt 2(>0 b, Builoi s nolo (1) , v. 

Funurall (1881), 17 C'h J> Ilf', 120, Zcacli v Jug (IS-jS), 9 < ]i 1> 42, 
C A. Tlio chsliiK'lion ijijrlios both to corpt'roal and inoorpoioal liorodilri,- 
nienis (('"hallis, Law oi IJoal rioDcriv, 3rdod p 233, Minrai/\ Thointhg 
(1840), 2 C B 217 223, 224) 

(A) This is (he same as Sir E (-OKb's “actually sf'isod ” ; that is, piUkt 
by entry, or by poKbi'smori of i,h(' lossoe for years or tJio like (( *o lull 24 1 1 \ ) 
And, as a^riuiist an ad^piso claimant, cxc'lusivo oconpatiou is nof nt*oo^sa^y 
to pve feoisin in deed E.nlry on the land by the jioison ontitlfMl to tho 
Iroohold vesis in him, for le^ai pnT])oses, tho actual possession, and conse- 
quently the fli'isin in deed, nolwilhstandin)? that an adveiso claimant is 
on Die land {Ufodiiiq y HoyJoii (1703), 1 Salk 242, Jones \ (liny man 
(1819), 2 Kxcli 803, 821, Kx (fh ; J^ows v. Telford (1870), 1 App (.'as 
414 , SCO Littleloii’a Tennros, ss 417. 418, 701) ; and formerly, if ho daiod 
not enl( r, a claim niadi' n<‘ar Die Li’kI was treated as an actual entry so as 
to frivo liim seisin (Littleton’s Tf'iuiies, s 419 , Do Litt 203 b) ; hut Die 
effoobot such claim is abolis}«ed (lie il Properly Limitation Act, 1833 (3 A: 4 
Will 4, c 27), s 1 1 As to didiveiy o[ land to and lecovei y by lessors ioi 
yeais, ae (3 title Landlopd and Ti nam\ Yol XVJJl , pp 506 et ^eg 
(i) It Die same wle'Dur the ancestor rvas Jarvf ally entitled or not If 
he was actually seif.ed, aUliouah as a dissf'isor, a seisin in law is cast upon 
his heir (LiDlolon's TeiiuKS, s 418) Sir K Poke speaks of fieehold rn 
deed as naluial seisin and fu'chold in law as civil seism ; but thi'-’ is not 
the oidinaiy us(3 of “ civil ” m relaciou lo possession Civil possesbion, 
'the Komaii cifjJis pes'.asio— IS Dial which entitles Die powsf.or to tJio 
civil lemcdies tor tho piolection and recovery of possession , ic, tho 
possession of an owner Oi l(*s,->ee as opposed to the poss^c8slon of a servant 
Seism in deed is, m tins sense, both cjvil and natural ])osse'Sion, seism 
m law is not natural possi'ssion, tlioui»h to a certain ex lent it corresponds 
to civil possession In Enfili-ah Jaw, Die distinction is not ol importance so 
much m regard lo possessoiy renu'dios as m regard to the lights of piopeity 
which depend on scusin. Thus seisin m deed is necessary to give curtesy ; 
while seism m law is sufficient for dower; see pp 181, 191, ante , Pollock 
and Maitland, History of Knglisli Law, Vol II , p 433 Previous to the 
Inhentlince Act, 1833 (3 & 4 Will 4. c 100), descent was traced Irorn tho 
person last seised, and this required a'‘tual seism {Goodtitle d Newman y. 
AVwmfln (1774), 3 Wils 516, 526; see title Descent and Distribution. 
Vol XT , p 8, note (g)) As to “aeliial seism,” see Tuthdl v. Rogers 
(1S44), 1 Jo & Lat 36 , and see title Ijiuitation of Actions, Vol. XIX., 
p 165. Seism m deed, though wrong] ul, is a root of title ; see p 328, yost, 
(A) Co. Litt 16 a, 243 a, Goodktle d. Newman v Newman^ svpra; 
Busiby V. Dixony supra, Tnihill v Rogers supra, at p. 76; Lyellv, 
Kermedy, Kennedy v. I/yell (1889), 14 App Cas. 437, 456 ; and see Da 
OreyY. Btdkardson (1747), 3 Atk. 469 (tenancy by the curtesy). 
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freehold. 
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a devisee has at once a seisin m law if the possession is vacant (?); 
and, apparently, a seisin in deed if a tenant is in possession. But 
while land is veslod in the l(‘j?al personal representatives of the 
deceased under the Land Transfer Act, 1897 (m), the seism in law of 
the heir or devisee is no doubt excluded. 

407. Limitations of land operating at common law are subject 
to tlio rule that there must always be a tenant of the freehold ; in 
other words, the freehold must never bo in abeyance (?i). Hence an 
estate of freehold cannot at common law be limited to commence 
from a future day save by way of remainder after a particular 
estate. 

408. A conveyance which divests the freehold from the grantor 
must at the same moment vest it in the grantee (o). This result 
is expressed by the rule that an estate of freehold cannot, at 
common law, be limited to commence in fxii\no{‘p\ Similaily a 

{1) Co Litt Ilia 

(w) 60&'ClVict c 65, e 1(1); see title Executoks and Administra- 
tors, Vol XIV , p 238 

(w) Because tliero must, m thcoiy, be always a person responsible for 
the services (boo pp 138 ei seq , ante) incident to the tenure of the land, and 
against whom a claimant to the land mii^ht bung a real action \Freeman 
d Vemon v West (1763), 2 Wiis 165) The rule has survived these 
leasons, and it has now become an absolute rule that tlie immediate free- 
hold cannot bo placed in abeyance by any act of the parties (1 Preston on 
Estates, 216) ; though it may, m certain cases, be ]>lacod in abeyance by 
operation oi law : wheie, for instance, a corporation sole is seised of land, 
the freehold is in abeyance between the death of one incumbent and the 
ai»pointmont of his successor Further, although the freehold must not 
be in abeyance, yet the inheritance may bo Thus, it is suflicicnt if there 
is a tenant for an immediate hfe estate The freehold is full, though the 
inbentance may not have vested m an ascertained person {Cunningham 
V 3foo(if/(1748), 1 Ves Sen 174,177) 

(o) ITndcr the old law, a feoftmeiit withhverv of seism took eflect accord- 
ing to the teinis of the feoffment, wlietlier this was verbal (see title Deeds 
and OruER Instruments, Vol X , p. 367, note (t)) or by deed Hence, 
wheio the feoffment purported to create a future estate, the livery was 
void A feoffor could not make present livery to a future estate, and 
notliing passed {Barwiclvs Case (1597), 5 Co. Kep 93 b, 94 b) But since 
the feoffment only took effect from the bvery ol seisin, it was good if the 
livery was not made till after the day fixed loi tlie commencement of the 
estate (I Preston on Estates, 222) Similarly, since a deed takes effect 
from delivery (see title Deeds and Oiher Instruments, Vol X ,p 382), a 
grant of a future estate by decd*under the Beal Property Act, 18'i5 (8 & 9 
Viot. c 106), s 6, 18 effectual if delivery of the deed is delayed till after 
the time foi commencement of the estate (Chalks, Daw of Real Property, 
3rd ed , p 107) 

(p) Buckler^ (\ise (1597), 2 Co Rep 55 a; BarwieVs Case, supra, 
Fieeman d Vernon v. West (1763), 2 Wila 165 ; 2 B1 Com. 165 ; PPieston 
on Estates, 217, 219, 263 ; 2 tbid , 126, 146; boo Hogg v. Cross (1591), 
Cro Ekz 264, Thockmerton v Tracy (1556), Plowd 145, 156; Swgfi y 
Eyres (1639), Cro Cai 646 The rule applied to all forms of conveyance 
of corpoieal hereditaments operating at common law (see Boe d. Wtlkinson 
V. Trantnarr (1768), VVillos, 682), except, perhaps, common law exchanges 
(Perlans, Laws of England, s 266 ; 1 Preston on Estates, 217, note (d) ; 
Challis, Law of Real Property, 3rd ed , p, 106), which, however, do not now 
occur in practioe (p. 296, post). As to such exchanges, see Cq. Litt. 61 b ; 
title Dseds ahd OmsBi iMSXBinaBirxs, Vol. X., p. 368, note (o). The rule 
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remaitider cannot bo limited bo ae to vest in posRCB&ion at a date 
later than the determination of the preceding estate ff]) 

409. An estate in remainder must be so limited tliat it shall 
wait for the regular dolenniuation of the paiticuh)i estate, and 
shall not take cllect till that determination/). Voi this purpose, 
the particulai estate may expire either in aceoi dance with a direct or 
a col lateral limitation (.s*). In either case, the pai ticular estate expired 
m accordance with its limitation, and the estate limited to follow it 
is a remainder(f). An iiitciest limited to deh'at an existing estate 
IS an executory interest and cannot be cieated at common law by 
deed (//). 

410. Since a limitation in fee simple exhausts the j/ossible 
duration of the teiiuio, at common law no remainder can be limited 
after a fee simple (a), and this, it seems, is so, whether the fee 


applied, appaiently by way of aiialotcy (HiallH, Law of Real Viopcrty, 
3rd od , 112), to conveyances of existing mcoipou iil heioditamcuts 

(I PiChton on Estates, 217), and it appbes to corporeal hcicdilaiiients 
now that they he m grant (see Cliallis, Law of Jleal Pioperty, 3rd ed , 
pp 109 et heq ) ; and see tide Deeds and Other Instruments, Vol X., 
p 362 note (t/) But an incorporeal hereditament, such as a rentcharge, 
can be hunted to aiiso at a futuie time It is the creation of the grantor, 
who may mould it m what form he pleases (Thodmerton v Tracy (1556), 
1 Piowd 145, 156, E v Kempe (1695),! Ld Raym. 52; see fiuiton's 
Hospital Case (1612), 10 Co Rep 23 a, 27 b) It follows that desultory 
limitations, that is, hmitations creating estates or interests to ansc at 
intervals, and not to exist continuously, are possible on the creation of 
incorporeal hereditaments, but not on the grant of corporeal heredita- 
ments or existing incorporeal liereditaments (CoiheVs Case (1600), 1 Co 
Rop 83 b, 87 a, The rntue's (Utse (1606), 8 Co Rep 1 a, 13 b, 17 a, 
AtJiins V HJountague (1671), 1 Cas m Ch 214; Challis, Law of Real 
Property, 3id ed , p 113) 

iq) Such a hmitation, as much as an original limitation, infringes the 
rule that the freehold must not be in abeyance The existence of a gap 
between the particular estate and the remainder was the usual cause of 
failure of contiugent iemaindt‘rrt (Vunlifje v Hrander (1876), 3 (Ui I) 393, 
0 A , Whte V i^immers, [1908] 2 Ch 256, 265) 

(r) CoUhirst v. Bejushin (1551), 1 Plov^d 21, 23, 24, argiicmh ; Fearne, 
Contingent Remainders, pp 10, note (b), 261 , ChaJlis, Law of Real Pro- 
perty, 3rd ed , p 81 

(s) As to collateral hmitations, see pp 170 etseg.^ ante 

(t) Thus an estate granted to a mau, while he continue'^ unmarried, 
detei mines on his mamage, and admits of a remainder being limited upon 
it (2 B1 Com 165 ; Challis, Law of Real Property, 3rd ed , p 82) 

(u) As to executory intercbts, see pp 231 et seq , post At common law 
an estate can be made defeasible on breach of condition, but only the 
grantor or his heirs can take advantage of the condition (see pp. 168, 170, 
ante), and if a particular estate is limited subject to a condition, a 
remainder cannot be limited to take effect on the happening of the condition 
(CoUhirst V. Bejushin, supra, at p. 29, arguendo ; Feamo, Contingent 
Remaindeis, p 262) But if the remainder is hmited on the regular deter- 
mination of the preceding estate, without reference to the condition, it 
seems that this destroys the condition An entry by the grantor would 
defeat not only the particular estate, but the remainder, and he cannot 
thus derogate from his own grant (Feame, Contingent Remainders, pp 270 
et seq , Chalhs, Law of Real Property, 3rd ed., pp. 81, 82). 

(a) “ Two fee simplos absolute cannot be of one and the selfsame land ” 
(Co. Litt. 18 a; Willion v. Berkley (1562), 1 Piowd. 223, 248); and see 
pp. 170, 171, 213, ante. 
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simple is absolute or determinable (b). The only interept that can 
exist after a foe simple is a possibility of reverter (r). 

Hub-Sect. 3 — Vesied Bematiiders 

411 Uemd,mde}rf are either vested or continj^ent {d), according as 
they are or are not ready for the time being to take effect in 
possession in tlio event of the determination of all the preceding 
estates, whether by natural expn atioii or otherwise. The r(‘niuirider 
may m fact chdeimine before the pieceding estates, and thus never 
take effect m possession ; but this does not prevent it fro ii being 
vested. 'J’lio present capacity of taking effect m possession, if 
the possession were to become vacant, and not the certainty that 
the possession vill become vecant before the estate limited in 
remainder determines, univ'^orsally distinguishes a vested remainder 
from one that Js tontingent (e;). 

412. A vested remainder may bo limited upon a jireceding teini 
of years. The seism is immediately m the remainderman, who holds 

(h) Stafford (Earl) v Buckley (1750), 2 Ves Son. 170, 180 As to 
modified fees, see pp 168 ct seq , ante It la a qucstiou whether, prior to 
the Statute De Donib, 1285 (13 Edw 1, c 1), it was the practice to limit 
reuiaindera upon conditional fees, but apparently it was not , though 
when that slat me turned su(;h fees into estates tail — that is, into particular 
estates of inheritance (see p 172, ante ) — a remainder could be bmited upon 
them (Co Lift 22 a, b ; Wilhou v BcrAie// (1502), 1 Plowd 223,2^8, 
Winchedcr'siMa'xpns) Cube (1583), 3 Co Uep 1 a, 3 b) And it appears 
that remamdcis, it so hmitcd on conditional fees, weie bmited in error, 
and that they have lie V Cl been lecogmsed by way of bmitafion aft(‘i det(‘r- 
niina bio fees (hco Law ol ProprTty, 3rd ed , pp 83-85, 

Appendix If , p 428) 

(c) See p 213, a?ite, and see p 237, post, and, as to limiting alternative 
fees aflor a partn ular estate, see p 210, post 

(d) As to wliat words will create a contingent gift, see title Wills 

(e) Feame, Contingent RemaindeivS, ]> 216 , ( 'liallis, Law ot Real Propeity, 
.3id cd , p 74 , see ParUnust v. Smilfi d. Dormer (1742), Willes, 327, 337, 
If L by “ present cajiacity” it must bo uudcistood that tlie (*.apaoity la 
already existing betore the determination of the jirovions estate, and docs 
not arise at the same in‘>tant as that deteiinination Thus, under a 
remuiudei to an ‘‘lieir ” oi theteu.iiit 1oi lilo by purchase is contingent, 
since the heir is not ascertained till the doierniination of the pr(*ceding hie 
estate, although tlieie is an heir piesumplive always leady to be heir-at- 
law (see Chaliis, Law ol Real Pro]»crty, 3id ed , p 74) It was loimerly a 
question whethei :u a limit ation to A for life, followed by a lemainder to 
P duiing the life ot A , the remainder was vested or oontmgeiit Tins 
limitation was used in ihe <*.*,tate ol Iru'^lces to pieseivc contingent 
rmaindeis m the form: — attei the determination of the precedent life 
estate by iuTieituio oi otbejwi^jO duiiiig the life of the tenant for lito, to 
the use of the tiuatees and their heirs during lus hfe in trust for him and 
to preserve contingent remainders , but the relerence to the premature 
destruction of the life estate was not essential This was the only, manner 
m which the remainder could take effect, and hence the refeionce was 
implied The utility ol the hraitation depended on its being a vested 
estate, inasmuch a®, if contingent, it was liable to bo destroyed. Smee 
the actual vestmg ol the estat-e depended on a contingency, it had the 
aspect of a contingent remainder On the other hand, it was always 
ready to come into possession on the premature determination of the 
hfe estate, and it had the essential feature of a vested remainder. This, 
accordingly, it was held to be (Smith d Dormer v. Packhurst (1740), 3 Atk 
135, H ti. , Feame, Contingent Remainders, pp. 217 et seq, /'ChaUis, Law 
of Real Property, 3id ed , pp. 142 et seq,). 
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subject to the term(/); consequently the liraitatioii does not place Sect. 7. 
the freehold in abeyance (/). Where the limitation is for a term Remainders 
of years if A. so long lives and after the death of A. remainder over, and 
the remainder is pnmd facie contingent, because if A survives the Reversions, 
term it will not be ready to vest in possession on the expiration of 
the term(gr); but if the terra is so long that A cannot by any 
reasonable probability survive it, the remainder is treated as 
vested (h) A term of eighty yotm is BufhcioTit for this purpose (?>. 

413 A remainder may be vested iiotwitlu^tanding that tliere Remamdor 
are contmgf'nt remainders lmut(‘d between it and the ]»aiticiilar expectant on 
estate (/»\ pi ovided none of the contingent loinaindei sis a K'niaindcr pcmamdcr 
in fee Tfius, on a hraitation to A. lor life, lemanidor to an iiiiliorn 
poison m tail, reraaindor to 0. m fee, C. lias ilio liist vested estate 
of inhcrilanco , but, upon a tenant m tail coining into existence, 
his estate vests by nitorjiosition between the life .estate, if then 
subsisting, and the remainder in fee (A). If, however, tho eon- Alternative 
tingent Imutation is in fee simple, no Crtiate limitid after it can be remainder 
vest(d (/), thougli ddTenmt contiugont romamdeis can be limited 
alti'i'iiatively on the same jiaiticular estate 


ij) Soe }) ‘?I4, Foanio, liomamdoT'-,, p LM , fh (heyv, 

Fn^ha rdf^on ( 1 747 ) , 3 /\ I k 1 (U» 

iq) (ir'87), 3 Co Hop 10 a, 20a, v DncHvy 

2 Vein 131 

(/<) ^ap)i(r V Sinnlcr^ (1032), llul 118; Wmlv \ Loico (l(>73), 
Poll r>4, 07 , l‘Vaino, C()n(in)j(‘n1 [.(‘Tii.imdors, pp 20 rM(v/ 

(i) Frame, ('ontim^ent Peinaiiideis, p 21 Appaiejnlv tho Icn^tli of tho 
trim should d(‘])eii(l on Uic age of the specihcd poison , tinis, il ho wore 
forty at the date ot tlie oori\eyaLeo, a sixty years' term should sufhee 
lint this IS not so, and tho must bo at Joasr eighty years, whatever 
tho ago of tho Idc (soo Beverley v Beverley (1690), 2 \ein F.l) It is 
assnmod that tho remainder is vested in oihci Tos])crts under a 

devise by A to B for life, lomamder to C toi mnoty-mno ye, ns, d he shoidd 
so long live, remainder to tho heirs of the body of C , tho last, lem.ainder 
being, on C surviMiig B , tho next frcobohl to A ostaO*, and boing onn- 
tingeiit until tho liens ol tho body of C wore aseertaincd by Ins death, 
was, on C surviving B , dideatcd owing to tho absence of apaii'oular 
estate to support it (Doe d MuhscUy Motqan (1790), 3 Term Ito)) 7t>3 ; 
Cunhffev LVnncAer (1876), 3 Ch I) 303 C A) 

(fc) Fearno, Contingent Keinainders, p 223 This is imporlant in ease 
of waste by the tenant tor hh^ (see pp 175, 176, ante), siriec the ownci oi 
the first vested estate of inhentauco is cntilh'd to the pioijei'ds ol tho 
waste (Udnl v Udal (1648), Aleyn, 81 ; Bowles' (T'Civis) ('use (1615), 11 
Oo. Rep 79 b) ; and see title SKTTLTiME^fS 

(l) Loddmglon v Kyme (1697), 1 Salk 221; Fcamc, Contingent 
Remainders, pp 225, 229 I'earno suggests th.at a contingent <leter- 
minable fee, limited to trustees for a special piiqmse, w^U not prevent a 
subsequent limitation to one ui esse from being vested (Feaino, Contingent 
Kcmairkleis, p 225) ; but this appears to be opposed to the ru]t‘ that a 
remainder cannot be hmiled after a determinable lee {'ihyl , p 226, Butler’s 
note(d); seep 171,nw/c) 

(m) Loddmglon v Kyme, supra (devise to A lor life, and if ho have issue 

male, then to such issue mah and his heirs, and if he die without issue 
male, to B and his hens ; A had only an estate for hfo, and tho second 
remainder was not after, but alteniative to, tho first); Doe d Daut v, 
Burnsall (1704), 6 Term Rep 30,35 ; BnmsallY Davy (1798), 1 Bos iV P. 
215; Doeh Planner y, Scudamoje (\S00), "2 2 , 89 , Doe d, Gdman 

V, Elvey (1803), 4 East, 313; Feaine, Contingent Remaanders, p 373; 
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414. Where the estate in the land expectant on a particular 
estate is subject to a power of appointment, and there is a remainder 
limited in default of appomtment, the remainder, when otherwise 
ready to vest, is not prevented from doing so by the existence of 
the power. The remainder is vested, but is liable to bo divested 
by an exercise of the power (n); and this is so notwithstanding 
that the power extends to an appointment in fee simple (o). 

Sub-Sect 4 — ContiTiqfut Rematmhrs 

415. A contingent remainder is a remainder limited so as to 
depend on an event or condition, which may never happen or be 
performed, or which may not happen or be performed till after the 
determination of the preceding estate (p). 

416. Contingent remainders are divisible into four classes {q ) : — 

(1) Where the remainder depends entiiely on a contingent 

determination of the preceding estate itself (r) ; 


and see lie White and Hindle's Contract (1877), 7 (’b D 201) Of such fees, 
each 18 a remainder in ici^aid to the paitioul.ur estate, but none is a 
leniitindor in regard to any other of tliem (Challis, Law oi Real Property, 
Sided, p 80) 

{n) Cunningham V 21/ooJy (1748), 1 Ves Sen 174, per Loid IIaudwicke, 
L (\ at p 177 . “ Noi does the power of appointment make any p-lteratiou 

tl'erein — ^that ip, as to the fee not being in abeyance — “ for the only efleot 
thereof is, that the tee which was vested was theieby subioct to be divested 
if the whole weie appointed” ; Doe d Willis v Martin (1790), 4 Term 
Itcp 39, 64 , Fearne, Contingent Remaindeis, pp 226 el seq As to 
poweis of appomtment, seo, geneially, title Powebs, Vol XXII 1., pp 1 
et sfiq 

(o) See Feame, Contingent Remaindcis, pp 229 ei seq 

Ip) Fearne, Contingent Remainders, p 3 

(q) Feame, Contingent Remainders, p 6. Fcanie’s classification has 
been generally accepted, subject to the observations m the following notes 

(r) Fearne, Contmerent RemalndeI‘^, p 5 For instance, in a limitation 
to A till a specified event which may or may not happen, and on the 
happening ol the event to B m fee (Boraifow’u ( W (1587), 3 Co Rep 19 a, 
20 a) A has by implication a life estate deteiminable on the happening 
of the event, and B ’s estate is contingent on the happening of tlie event 
during A ’s life In thus kind of contingent rennainder the pai ticulai estate 
is onginally so limited that it may expire on more than one event, or at 
more than one time, and the reniaindci is to become vested only if the 
particular estate deternimes on one of tlie events or at one of the times ; 
see Butler’s explanation of Fearne’s dehmlion (Feame, Contingent Romam< 
ders, p 5, note (d) ) The pecuhanty is that the lemainder cannot become 
vested during the contmuance of tlie particular estate, because the event 
which vests the remaindei also detei mines the particular estate “The 
remainder can only liceome vested, it at all, eo instanli witli the detoi- 
mmation ot the particular estate ” (Chalks, Law of Real Properly, 3id ed , 
p 127) In the other classes (see notes (s), (f), (a), pp 221, 222, post) the con- 
tingent lemamder can vest dunng the continuance ot the particular estate 

Contingent remainders of this class aie similjir to executory hraitations 
(see p 231, post), but the distmction is that, in a contingent remainder, 
though the particular estate will determine on a contingency, yet this is 
part of its direct limitation The next estate waits for its determination, 
and IS a remainder, but, by reason ol the contingent nature of this mode 
of detei mination, it is a contingent remaindei But an executory hmita- 
tion is so framed as not to wait for the regular determination of the 
preceding estate. It inteiTupts and destroys that estate and substitutes 
another estate in its place The limitation instanced above is an example 
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(2) Where the contingency is independent of the determination 
of the preceding estate (s) ; 

(3) Where the contingency is certain to happen, but may not 
happen till after the determination of the particular estate (t); 

of a contingent remainder, since the contingent determination of the estate 
ifl incorporated m its original limitation In a conveyance to A. for life, 
with a proviso that if a specified event happens the estate shall go to B in* 
fee, the mterest of B is not a remainder, but an estate arising by executory 
limitation, sometimes called conditional hmitation ; see Egerton v Brownlow 
{Earl) (1853), 4 II L fas 1, 18G Such limitations are not vahd at common 
law, but may be good in wills as executory devises, and in conveyaucos 
opeiating under the Statute of Uses as shifting uses (sec pp 231, 232, 279, 
posf) Coiilmgent reinaiuders came to be allowed at common law, but 
only by relaxation ol the original rule that on a grant by deed ot a pai- 
ticular estate and remainder the remainder must immediately vest in the 
grantee of that estate (Littleton’s Tenures, s 721 ; Co Jjjtt 378 a (whore 
exceptions from the stnet rule are stated) ; Ch^is, Law of Real Proper fcy, 
3rd cd , p 75, n ). 

The dofjiiition of the first class of contmgent remainders appears to 
include the limitation of estates to preserve contingent remainders (see 
note (e), j) 218, ante), which were loimorly mserted in real settlements, 
and these, it is settled, are vested remaindeis A modification of the 
definition was proposed by Challis to meet this case (Chalhs, Law of Real 
Projierty, 3rd ed , p 146), but the matter has ceased io he oi practical 
nil poll a IK 0 

Wheio, for example, the limitations arc to A. for hie, rcmamdei to 
B lor hie., and, if B die bcfoie A , lemaindci to 0 for life (Borasioyi^s dahe 
(1587), 3 (^o Rep 19 a, 20 a) The remainder to C is contingent on the 
death of B before A , and this is independent oi the detcimmatiou of A ’s 
estate (Fearne, (’ontingent Remainders, pp 6, 7) If B survives A , 
C ’s remainder can nevei take eltect The remainder to C is, m lact, 
substitutional if that to B lads A limitation of succi^ssive hfe estates to 
A , B and 0 would give C an immediate life estate on the death of A after 
R , and a postponed hfe estate on the death of A before B ; see Denn 
d Eadclylle v Baqhhaw (1796), 6 Term Rep 512; Doe d Gilma/n v. Elvey 
(1803), 4 Fast, 313 , Cole v Sewell (1848), 2 H L Cas. 186 ; Bnce v Hall 
(1868), L R. 5 Eq 399 (devise to A foi life, remainder to childion of B if 
ho leaves auy him surviving ; the event remains contmgent during the life 
of B ) 

The determination of the life estate may itself ascertain the event on 
which the remainder vesta, and then the remainder vests in mterese and 
possession at the same time Where, for instance, there is a hmitation to 
A for life, remainder to B in fee if he survives A , the remainder is con- 
tingent dunng the joint lives of A. and B , and if A. dies first it thereupon 
vests in interest and possession in B (Doe d. IHanner v. Scudamore (1800), 

2 Bos & P 289) ; so, also, in the case of a limitation to A and B for 
their joint lives as tenants in common and to the survivor for hfe (Whithy 
V. Von Luedecke, [1906] 1 Ch 783). So, if the hmitations are to A in tail, 
and, if he dies without leaving issue living at his death, to B. in fee, A ’s 
death without leaving issue, and without havmg barred the estate tail, 
vests the remainder in mterest and possession (Peame, Contmgent 
Remainders, p 7 Butler’s note) 

(t) Where, for instance, the limitations are to A. for hfe, and after the 
death of B to C. in fee : B ’s death is ceitain, but it may not happen till 
after the death of A , and hence C ’s remainder in fee is contingent. So, 
also, where the limitations are to A for twenty-one years if he shall bo long 
live, and after his death to B. in fee. The term may expire in the lifetime 
of A , but the remainder to B will not then he ready to come into possession. 
If, however, the term is so long as to exceed A ’s probable life, the 
remainder is vested (see p. 219, ante) The defect of these remainders is, not 
that the contingency may never happen, but that it may happen too late^ 
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Sbot. 7. Where the person to whom the limitation is made is not 

Remainders ascertained or is not in being (a). 

Reversions. ^17. Wherever an estate of freehold is limited as a contingent 
— ’ remainder, some vested estate of freehold must precede it — in other 

^ words, a contingent remainder must have a vested particular free- 
hold estate to support it (6). But there is no necessity for a 

' that is, after a pcnod uncovered by any prccedinc; estate of freehold 
(Fcarne, Coiilinncnt Remamdcis, pp 7, 8 , Ohallis, Law of Real Property, 
3id ed , pp ]2Hetseq) 

(a) Whore, tor example, the limitations are to A for life, icmainder to 
the right heirs of B , thcie can be no light heirs of B until Ins death, for 
7icmo eat hcrren viventu (Co Lilt 378 a) ; and hence, until that event, the 
Tomainclei is contingent {Challoner and Bowyer's Co/?/* (1587), 2 Leon 70; 

Cfu^e (J'lST), 3 Co Rep ID a, 20 a; J.re/ic/'8 Cohc (1597), I Co 
hop 66 b) Or where a lennmdei is limited to the tust son ot B , who at 
tJiat time has n/> son (IVaine, Contingent Remaiiid 'is, p 9 , Challis, Law 
of Real Piopeity, 3rd ed , p 132), oi to several foi hie wiih reinainder in ice 
to the hens of the sm vivoi, here thoie is a loint tenaiu v ioi livi's wUli a eon- 
tmgenl remainder in fee to the suivivor (Co Lift 191 a Buthfs note (1), 
Qnmm v Qunrn\ [1892] 1 Q B 181: see hV Ashfotih, Sibh^f \ AnhJorth, 
[19051 1 Ch 535, note (d), p 223, posl) Limitations to unboin peisons 
iurnish in praetioe the most usual eases of contingent remamders 
Remainders which aic pm/id fane limited to hens ot a living pcTSon. and 
are, therefore, contingent wuthiii this rule, may be excepted on two gioimds 
— (1) because die ancestor takes a prceeding estate of lroehol(l,so that the 
words leforrmg to his heirs are wmrds of limitation and not. ol put chase under 
the rule m ShcMcy'e Cane (see p 226, post ) , in this ca.'^e the leiiiaiiider is a 
vested Tcmainder in the ancestor , or (2) because, on the eoiistiuction 
of the instiuincnt, the description of “heir “ relcis to a partioulai person 
{persona desiqnata) existing at the date when the instrument takes effect, 
and not to the person wdio will ultimately bo the hen in these cases the 
remainder vests in the person so designated, notwithstanding the maxim 
(piotod above (Pearne, C(»ntingent Remainders, pp 209 et seq , ChalJw, 
Law of Real Piopcrtv, 3rd ed , p 132) ; where, for instance, there is a 
limitation to “ the heirs male of the body of A now living “ (Burchett v 
fhndant (1690), 2 Vent 311), since “hens” is nomen coUecitvum, this 
gives an estate tail (ihul ; S 0 , sub nom James v Richardson (1678), 

2 Lev 232) ; or a limitation to heirs male of A , and the testator in his will 
takes notice that A is living (Darbison d Loiiq v Beaumont (1713), 1 
P Wms 229, (1714), 3 Bro Pari Cas 60, Goodughtd Brooking WkUe 
(1775), 2 Wm B1 1010) As to these last eases, which aie cited by 
Peamo in support of the exception, see Challis, Law of Real Pioperty, 
3rd ed , pp 132 , and soe Cholmondeley (Marquis) v (Jhnion{Lord) (1817), 

2 Mor 171, 232; Doe d TV infer v Peiraii (1843), 9 Cl & hhn 606, 690 
et seq . H L. Under a Umiiation to a special hen, such as heir female, 
by purchase, it seems that the person to take must bo both actual heir — 
that is, heir general — and also* heir special (Co Tatt 24 b ; Challis, Law 
of Real Property, 3rd cd , p 132; Co Litt. Hargrave’s note (3); Fcarne, 
Contingent Remainders, p 213, and cases there cited) 

(h) Hence, under a limitation to A for years, remaindej to the heirs of 
\ m fee, the leraaindcr, wluch is contingent during A ’s life, is void as a 
mmainder, foi want of a preceding estate of freehold (Goodnght v« Cornish 
(1694), 1 Salk 226; see White v Summers, [1908] 2 C^h 256). The free- 
hold passes out of the grantor at the time of the grant, and, if there is not 
an estate of Irecliold pieceding the contingent remainder, the first vested 
estate ot freehold in icmainder becomes at once an estate in possession 
and llie contingent remainder cannot afterwards aiise (Pcaine, Contingent 
Remaindeis, p 282) But under a limitation of a term of ninety-nine 
years to A if ho should so long live, lemainder to B and C (trustees to 
preserve contingent reinaiudorR)foi the life of A , remainder to the hens of 
A. in fee, 15 and C.’s estate is a vested estate ol freehold (see p 219, ante), 
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preceding estate of freehold to support a contingent remainder for Sect. 7. 
years (c). Bemamders 

^ 418. The preceding freehold estate must continue until the Revwsioiis 
time when the contingent remainder vests; for, if it determines — 
earlier, the freehold goes to the next vested remainderman, or if When, 
there is none such, to the reversioner, and, at common law, the n^ust^vest 
contingent remainder can never arise. Hence it is a rule that, apaiji 
frora^ statute, every remainder must vest either during the 
particular estate or else at the instant of its determination (d). 

But a posthumous child, bocommg entitled under a contingent 
remainder after his father’s life estate, is treated as being born m 
his father’s lifetime so as to make the remamdor vest in time (e). 

and it supports the contingent remainder to the heirs of A (see Bgeiton v. 

Brownhw {Karl) ( 1 853), 4 H L Cas 1 ) ( lontra, if the limittation is to ti ustees 
for 120 years, it A , the wile oi B , so long hves, and subject thereto to B 
forhfe, remainder to trustees ioi his life to pioserve contmgent romamders, 
remainder to the children of A and B living at the death of the survivor of 
A and B . it B dies lirst, the contmgent remainder to the children fails 
{Gunliffe v. Biancl(er (1876), 3 Ch. I) 393, C A ) It is said that the 
preceding estate of freehold necessary to support a contingent remamder 
must arise undei the same instrument as that which creates the eontingent 
remamder (Key v Gamble (1078), T Jo 123; Moore v Parher (1695), 

1 Ld Raym 37 ; li'^oaino, Conhngcnt Remainders, p. 302) But this 
cannot leter to the necessity of k<M3ping the freehold full , the feudal 
requiiemont is satished however the immediate estate ol Ireehold is created. 

The futuio interest, however, unless created by the same iiisliunient, is 
not stiiclly a remainder on the particular estate , thus it will not coalesce 
with it under the rule (see p 226, post) in Shelley's Case (Snowe v Outlier 
(1664), I Lev 135, Moore w Paiker, supra , Doed Fonne)tau\ Fminereau 
(1780), 2 Doug (k n ) 487, 508 , see p 229, fost)y and, not being a 
remainder, it can lake elTect as an ev< eiitoiv inteust, if cicated by doviso 
or undei the Statute of Uses (27 lien 8, c 10), see ibid . ('li:illi,s. 

Law of Beal Property, 3rd ed , p. 120 , and see Weale v Lower (1673), Poll 
54, 66 (6th point), wheie the postponement of the estate to the death of 
the suivjvor of the tenant lor hie and another was held not to import a 
contingency, but onI\ to diicct the time of possession It seeius that, 
in a conveyance undei the Statute ot Uses (27 Hen 8, c. 10) an estate 
of freehold resulting to the grantor by w^ay of resulting use arises under 
the same iiislrument, and will support subsequent contingent rem.imders 
The piinciplo is the same as where a resulting life estate puns with a 
remamder to the grantor in lee simple or fee tail to give an estate m fee or 
m tail (see Hopkins {alias Dare) v i/opA/ws (1738), 1 Atk 581, 696 , p 228, 
post) ; but such an estate will not result to the giant or where an incon- 
sistent estate, such as a term of years, is expressly limit ed to him (Feaine, 

Pontingent Remainders, p 49 ; see pp. 27%, 279, post) 

(c) Fearne, Contingent Kemamdora, p 285 

(d) Fearne, Conlmgent Iteniaindcrs, pp 307, 310 If lollows that when 
the particular estate is limited to tenants m common the contingent 
remamder may (apart from sratule) fail as to part, if not vested on the 
deterrnmalion of the paiticular estate as to that part, but be good as to 
the rest, it vested on the determination of the particular estate in the 
remainder (Fearne, Contmgeut Remainders, p 310). A devise to A. and 
B. “ to be equally divided between thorn ” durmg their lives, and after 
their decease to the heirs of A , though pnmd facie a tenancy in common for 
lives, has been held to be a joint tenancy m order to save the contingent 
remainder {Tuckerman v. Jefferies (1707), 11 Mod Rep. 108). As to joint 
tenancy, see pp 199 et seq , ante 

(e) Beeve v Long (1694), 1 Salk 227, as to wills ; extended to deeds by 
stat (1698) 10 Will 3, 0 22 . see Co Litt. 298 a. Butler’s note (3) 
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419. Gonseqaently, until recent statutory ebanges, contingdiit 
remainders in freeholds (/) were liable to be destroyed, not only' by 
their being still contingent at the time of the natural expiration of 
the pieceding freehold estate in possession {g), but also by the 
premature determination of such estate (h); which might take 
place by forfeiture, surrender, or merger, and in other ways now 
obsolete (i). But this liability to destruction did not exist where 

(/) Contingent remamderB in copyholds were protected by the estate 
of the lord , see title Copyholds, Vol VIIL, p 77, 

ig) Whore, for instance, the limitations aie to A. for life, lomamder to 
the heir of B , and A dies befoie B. (("o Litt. 378 a ; Doe d Mussell v. 
Morgan (1790), 3 Term Rep 763 , compaie Fuller v. Chamier {ISGQ), L R« 
2 Eq. 682) ; or to A for life, remainder to the children oi B , if he leaves 
children surviving him. and A. dies in the hlotnne of B. (Vnee v Hall 
(1868), L K 5 Eq. 399) , or to A for life, remainder to the fiist son of B. 
who attains twenVy one in fee, and A dies before a son ot B. has attained 
twenty-one (^V}ilie v. Summers, [1908 J 2 Ch. 256). 

{h) Ohudletga^s Case (1695), 1 Co. Rep 120 a; Archer^s Oase (1597), 1 
Co. Rep 60 b ; Eaerton v Massey ( 1857), 3 C B (ns) 338 (merger) lu 
settlements this liability to destruction was avoided by the insertion of 
limitations to trustees to pieserve contingent remainders (Eeaine, Con- 
tmgeui Remainders, pp 325 et seq. , 2 Bl Com 171 ; Challis, Law of Real 
Property, 3rd ed , pji 142 et seq ). 

(i) Fearne, Contingent Remainders, pp 316 et seq. , and, as to these 
modes of determining an estate, see pp 330 et seq , 'post When feoffments 
had a tortious operation, a feofiment m fee by a tenant for life was a for- 
feiture ot his estate and destroyed any contingent remainders (ChudleiqVs 
Case, supra , and see tbtd , atp 135 b , Archet*s Case, supra ; see note (p), 
p 177, ante) For this purpose an cntiy by the first vested remainderman 
was not required But the tortious ehect of alienations has been abohshod < 

(see p. 291, post). A forfeituie by the tenant for life m other ways did not 
ipso facto determine his estate, and this remained in existence and supported 
contingent remamdeia until entry by the next vostcfl remainderman 
(Fearne, Contingent Remainders, p 323) Formerly, also, a disseisin of 
the freeholder might destroy the contingent lemainde's For this ]^* 
pose it was not enough that the particular estate was teamed to a right <kf 
entry ; but, on the death of the disseisor and descent ot his nght to hiq[‘; 
heir, the right of entry of the disseisee was turned to a nght of acilqi^ 
(Co Lilt 237 a. b ; and see title Action, Vol. I , p 33), and the wn* 
tin sent remainders were then destroyed ; though tne right of entry might 
still be kept alive, notwithstanding descent casi; (see title Limitation of 
Actions, Vol. XIX , p 105, note (3) ), and the remainders prcservi^, by 
continual claim (Littleton's Tenures, s 422) ; and it was also kept^ve, 
by stat (1540) 32 Hen 8, c 33, until the disseisor had had five years* 
peaceable possession ; see Fearne, Contingent Remainders, pp. 286 et seq , 
and Butler’s note (e). A nght qf entry is not now liable to be turned to a 
nght of action (Real Property Limitation Act, 1833 (3 & 4 Will 4, c 27), 
8. 39 ; see title Limitation of Actions, Vol XIX , pp 104. 105), but 
continues until the owner’s title is extinguished by the statute (see 
pp. 105, 155), and such extinction does not destroy contingent remainms. 
These have the usual period of limitation allowed for future estates ; see 
title Limitation op Actions, Vol. XIX., pp. 116 et seq,. * 

This habihty of contingent remainders to destruction by failure of the 
preceding freehold estate m possession existed whether the limitation took 
effect at common law or under the Statute of Uses (27 Hen 8, c. lO; 
(Ohtidletgh's Case, supra , Foame, Contingent Remainders, p. 324) ; 
there was the distinction that, in limitations to uses, if the cestui que 'uss In 
possession was disseised and his estate turned to a right of entry, an entry 
either ^ him or the feoffees to uses was required in order to restore to 
the feoffees that possibility of seisin wliich was necessary to serve the con- 
tingent uses when they were ready to vest (Chudleigh's Case, supra , 
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tib« contingent remainders were equitable, whether hy reason of the 
legal estate in foe being vested in trustees by the setil‘^nient itself (j), 
or by reason ot the legal estate being outslmiding (h) 

420 Where contingent remainders an' Imuted in favour of 
a class the members of winch become cajiablo of taking at 
different times the entiii'ty vests in those who liist l)ccoine capable', 
and as otlieis beiomo cajiablo duiing tlie. continn.inco of the 
particular (state, the lemainder is dive'^ted to the extiMit necossai^ 
to let in the later meoibeis {(). But, apnt fiom vStatiih, ti/\s(i who 
donot liecnme capalile during such coiitiiuruiee are exebe.'^d (/a). 

421. It IS now jiroviiled hy staiute (a) that a (*u iLiig^'Ut 
reniaiudur existing at any time alter the Illst December, is It, 
shall be, and, if created before tlie 4th August, lKt5(o), sIpII l»e 
diH'uied to have been, capal)lo of taking effe(;t, notwothstanding llie 
determination, by torhatuie, surrendei oi mei ger, any ])i(Avding 
estate of fieeliold, in the same manner, in all ies[)ects, as if sucdi detei - 
niination had not happened, and to iusuu' against the l.uline i.l 
ccuitingent nanaiiidois by the natuial cxpiraliun of tlu* pnticubi 
estate it is fiirlhei prfnide(l(p) that every euntiii^eut lemainder 

Peninc, < V»Mtiiig(‘ut lUautnndi'is, ]) 290, and sec Burici s note (h) 

r/i «(//<’/.;/■ V (159f)), 1 To Itcp 12(1 a, ami the \ ujciis a'^lo llio 

rcIatioJi ot the 1o iul.iK r .( jO*-.) , , it'd fie t hot, t> 2S,* po.sL 

(j) The lOv'^al cstjitc iii the Ui'sfi'tv ]». tli*' iie^ihoM (jo i\ boiiii’ iii 

sthcyjt'U’t , eel the (‘oiiIiiiM'JU liiieetidci irquucs no 

e(paital)l(* to s^iippoit it FotOuH-tnl lnMna]lu^‘J^ p I’Ol , 

IJcntf X /•ViM/ (ISTS), 7 Cli I* tr»7 , i»V T/ar/i, v Ihunrn (ISsl), 

17 (''h 1* 211,220, (' A . \!oish(U\ GnigtlJ 21 I'h l> iOO , /.V 

Uwvhe, /’/ Htlx' V IJufoLr, \ 18') t| I ( h 4.1) Hiinilail/ a comt yaiu‘(/ in lee 
hy ail (sj’.iil.iblo b'eai't lot hte had no (ortion (sre nolo (#)» 

p' 224 ), and did not, aifci I (h(‘ iqiio il lo < ool oj icnt roniamd* i i (lA' inn'. 

( ontnu^ciiL Ucinaiiiclcis, p 321) tint i! o liinilatioos noio, on lh<‘ 

ordinary 1 lilt's ol -‘on luatioisjt .0, Iho did not depart from tiunn 

in Older t(» iinla* (In liioilatsMis (‘«paila}de and ho pioM t\ < iln ('oinni -ent 

rcmaindeis ((’Wfi/i//( y Itidinh'^ (iS7(>), 3 Fh 1) .593, F A) Eijujl dih' 
eslalos did nol, ,i])]>aie)itl\, ni'coim liable to de liiwOimi b> being doibed 
with tin legal e,oat»‘ [I'e Fuhu, Fume \ Tlj. n, jlb‘)l| 3 ( h ](»7; 

(L) Where, foi mstaiup, llu legal estate is oiilstandnig in a uio‘'gagee 
(yUth '7 V MnUethwaH (ISSO), la (’ll 1> 5!> , ko Feaine, (\Mi(iM>^ept 
RemaindorH, DuIIci’k notes at p]r 30.7, noU (in), 321 note (e) ) 

(Z) V. (KiO’J), Fomb 4G7 , Oateb d lioiinF'f \ xhulsnu 

(1742), 2 blra 1172, /Vd ('omhethachy /Vi ryn (17S'J), 3 '17 nn Ke^) ‘ISi 

(m) h\‘hii(}\ 'l/h'/i(1843)J2M W 279, h'hode^ v ]| /o/eW ( I Sd7) 
2 L»rew^ & Sni 532 , Brachi nbury y Gihhov^t (lS7h), 2 Fli D 417 , see IIoJuk 
\ J*rei>(oU {1S(»4), 10 Jur (n s ) 507 , afid, as to wJien Bueb luleresta can 
be constiiK'd as exccutoiy, see p 234, post 

(n) Heal l^ioiK'rty Aet 1815 (8 A. 9 Vicl c 100), s 8 

(o) The date of commem enienl of tbe stal (1814) 7 & 8 Viet c 70 
Ihul , B S, providi'd against the failure of exisling contingent n in.undorB 
by the pieinatuie detei iriinaiiou of the partieulai estate, ainb in order 
to jiresoTvc them il not ready to vest on Ihe legulai d( teuninatiou of 
that estate, pui polled to tiiin future contingent icmaiiuhns into executory 
inteiests The pnmsion was repealed by the Real Pio]reity Act, 184.7 
(8 &; & Viet c 106), which substituted tlie provision Htati'd m the text, 
supra, as regal ds premature determination , laduie by tin' regular detei - 
minatiou oi tbe estate w^as not again provided against till thostatut-e next 
mentioned; see note (p), tn/Vo The abohtion of eontinirent remainders 
has not been again attempted 

(p) Contingent Remamdeis Act, 1877 140 & 41 Vici c. 33) 
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created by any instrnmeDt executed after the 2nd August, 1877, or 
by any will or codicil revived or republished by any will or codicil 
executed sifter that date, in tenements or hereditaments of any 
tenure, winch would have been valid as a spiinging or shifting use 
or executory devise or other limitation, had it not had a sufficient 
estate to support it as a contingent rcmaitider, shall, m the event 
of the particular estate determining before the contingent i einainder 
V( sts, be capable of taking eflect as a springing or shifting use or 
exc'CLitory devise or other exc^cutory limitation (q) 

Thus, contingent remainders arising under deeds oi wills executed 
after the 2nd August, 1877 (r), are not liable to be defeated by 
the determination of the particular estate before they vest ; and it 
is immaterial in what wav tlie particular estate detenmnes (s). But 
so long as tliere is a pobsibility of the contingent remainders taking 
effect, vested remainders are not accelerated by the determination 
of the jjarticular 'estate, and the iniormedintn income passes, undei a 
will, by the residuary deAie.o, or, if undisposed of, to the lioir-al-Iaw is). 

422. In general, the particular estate and tlio reuiaindois limited 
after it aru separate estates, and the person or persons defined 
by the limitations as ilie owners of each estate take it diiectly by 
viituG of the rcs}',octno limitations. They are tlien said to take by 
purchase, as dislinguishod from taking by descent (/). But when 
the persons to take a remainder are (Inscribed as the heirs ” or 
“ hiurs of the liody ” of a jiorsoii wdio takes a previous estate, this 
principle is departi'd fiom, and the \\ords aro construed as words ol 
limitation, Tlie remainder does not go ihrtcily to the lieiis, luit is 
treated as a continuation of the estate inoviously limited to tlie 
ancestor ; and this is the (Mse whellmr tiro remainder to the heirs 
immediately follous the anc^'jtoi’s estal^^ or not. 

Thus, if an estate for lifo limited to the ancestor is followed 
immediately by a remainder in favom of his heirs, the two estates 
coalesce, and the ancestor has no longer nn for hie, hut an 

estate of luheritance in poss(»ssion, eitlu r in foe fonplc or in fee 
tail accoidmg to the description of his luars: in tins case the 
ostato in fee simple or in tail is said to h(' executed in Idm. If 
another romaindei is intorposed liotween the life estato and the 
remainder to the liciis of the life tenant, and such remainder is 
vested, the two estates do not coalesce, but the ancestor has two 
separate estates — his hie estate in possession, and his estate of 
inheritance In remauidei (,v). If the intei posed remainder is con> 
tingent the estate of inheritance is executed suh modo. The life 


(q) As to executory limitationR, boo pp 231, 278, j)osL 

(r) An equitable contingent romaindci oreatod before tlie 2nd August, 
1877, which becomoB clothed with the legal ewtato after that date, doea 
not thereby become liable to be defeat i‘d by failure of the piior particular 
eaiatQ (Rp Fremet In erne V Aoaan, [1891J 3 Ch 107) 

(«) IhuB the statute ox ten as to determination by dist^laimor (Re Scott. 
-Sfcott V. [1911J 2 Ch. 374). 

{t) See Littleton’s Tenures, s. 12 ; and see note (c), p. 244, mst. 

/iHv Contingent Bemainders, p. 33; CovUon v Ooulson 

(1 *40), 2 Stra. 1125, note (1) ; compare Van Orutten v, Foxwell^ Foxwell v 
Fow QfiOhn, [1897] A. C. 668, per Lord Maonaghtbn, at p. 677, 
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(a) IYmiiic, Conlingoiit HemamclerR, j). 37 , fioirle^' {Lew'hs) Cas*. il6ir>), 
11 Co liep 79 b, 80JI 

{h) Sheilfy's Ca^c (ir>Sl), 1 Co Rop ‘)3 b b'oi ,i^tap‘inont ol thi' oaso 
and tlio points ileeidi d in it, soo Ch iJlm, ol iu al IVoporl.y, 3id cd., 
pp, 154 ctseq. , Tudoi, L C Roal Riop 411 l ed , pp WVl el s, a 

{c) Soc !<helley''s Crt.sr, ^>iijna, at ]) lOt.i, mytiendo , v. UhlKe 

(1770), 4 Run -579, fJope.^\ (1783), 1 Rio C C 200,219, Doe 

d Davy v JUirn^all (1794), i\ 9'oriii Rep 30, 31 , Do.* d. LhioDey {Dtnl) v. 
(Udifcnr (1809), 1 1 East, 54R, rd)4- , Hoc d Thong v Daljonl (1815), i AJ S. 
302, 30»5 , y<in (h idU u v Fo Fo * n c^l v !’(/« <h ;dtW?, 11891 1 A C 678 ; 
IVmiiio, Cojilm^M'i. llcinai^Mb If,, 30 , 1 i’it*3onon EstiiK's 2(»3-- 2o5 Ah 
to tho lii.>(sny and puiposo of tin ndo, see ] an (initl* n \ FojirtU, boncdl 

V 1 <fn (>iHli(Hy ,s^fpla, j)t) i.C'id AIaoisACjiu LN, at ]> 668 It baa been 

\ait'n’slY H‘U‘M(*d to tho doMro to pjoO*(*t 1h<* Imd in tlio on( 0 ,Mii(*iit of 
(ho limits oL loudal tonuio i>, Roinaindoia, y 83, 1 

m on Ih.tab'H, 2nd ed , p 295), iiinl to tin d^‘in<^ to taoiht.iio alu na- 
tion (/'. ')tn V Jllahe, hvpm , roc |d<i»inon( <3 I'lai 3 , in ILii- 

iiraviiV Jjaw 'Fiik ts, Vol 1 , pi» Vd( d. .wg , 0 .n//d Vonon (1854), 2 
l)U‘vv. KVK 456, Ko Va,ni aud Fajy (1885), 31 <!> 1> 130, 131, C A ; 
hvansY A'enn*?, (1892J 2 Ch 113 136, \) 

(d) Soo ])p 271 ei s<y/ , 

(a) Daiie v (Udcmatb (1711), 2 Win ("10, Paphlfon v ]5)7rr (1728), 2 

V WmH 471, 477; ]i>‘yncll v U*‘\ Ji (1816), 10 Rear, 21 ; i'oopa v. 

Kifiwck (1872), 7 Oh A^ip 398, AV b 7 ,.h? oyi/ //tinde’s' (hnluut (lb77), 
7 Oh D 201, lihdiard^on, X //nrrtsun (R'-S"*), 16 1> I) 85,104,0 A , 

Eft Yov7n>nn'i> W'Ul, [1901J 1 Oh 720 V. 1 < lO the oipnlablo iiiuitations 
take eflect by ’tv ay of oxofutod tiust, tlni lule applies in the same 
maiinci as where the liniitations are h'"til (Jones v Mo'tgan, suprOf at 
p 223), and see title KqI'ITY, Yol 2<lll , p 95, noiO (c) As to vJkui 
trustees take tho enliio so as to make fill the henejm,3 h’lntations 
sqiiitablo, see Cooper v honocly supra, i'olhtr \ ba/Ais (IbRl), L li 
17 Eq 252, 260; title Tkcm'S AM) Tiumkfs Rut wheio the tiu'st la 
axocutoiy, as m a will coulanung a diuYiion to (»<'(Me, ihe Jiilo doeh not 
[iccessaiil> .ipply, and, in a eouveyanee rtiade in pur ii.inro of tho tiuwt, an 
3Btate for life, followed by esiates tad, r;o' be Injit mI as m a stiict sidtle- 
inont, if such appears to hare been tho imeidimi (Itonaul v. Susser (Fad) 
;i705), 2 VYrn 526; Glenoidiy (rjord)Y Ho^uJL (1133), Oas temp hYlb 3, 
leo Jervoue v Northumbedand (Duke) (182<‘)» 1 dae A: W 559 roinjuie 
Blaclchurn v (1814), 2 Vos & R 3(»7 (wheie a devise dn* (ting an 

intail “on the heirs male ” of A. was coiistiued strictly a-eoiding to its 
egal moaning to give A an estate tail) , Fe.i^no, Contingent Ih'raaindcrs, 
pp 114 et seq ) , and trusts of marriage articles are executory lor tins 
pui])oso { Strentfield v. Slrealfield (1736), Cas, temp Talb 176; Highway 
i^. RawTicr (1785) ,1 Rro 0 C 584 ; Uouelv //ow’d (1751), 2 Yes. Son 358; 
Cearne, Contingent Romaiiuleip, pp 90 ct seq , 107) 

(f) Bushy V Grcendate (1721), 1 RRa 445; roc title CorYnoLPS, 
Vol. VIII., p 68, note (w) , Fearne, Contingent Remainders, p, 60 

(g) Low V. Burron (1734), 3 P. Wms 262; Forstei y Forster (1742), 2 
Atk. 269 ; and as to estates pur autie vie, see pp. 178 ei seg,, ante, 
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estate and the remainder coalesce for the time, but they open out 
and let in the contingent remainder so soon as it vests (a). 

The rule just stated is known as the rule in Shelley's Case (b), 
and is shortly expressed as follows : — Where, under a conveyance 
or devise, the ancestor takes an estate of freehold, and in the same 
instrument an estate is limited by way of remainder, either mediately 
or immediately, to his heirs or to his heirs in tail, the word “ heirs 
is a word of limitation and not of pui chase, and the ancestor takfes 
a fee simple or in tail, as the case may he(c) 

The rule applies not only to freehold estates at common law^hut also 
to estates arising under tho Statute of ITse3(d), to equitalilo estates(70. 
to himtaiions of copyholds (/ ), aud to estates pu? autre vte{fj) 
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Sec-i. 7 , 423. In the application of the rule, the following points require 

Remainders noticed : — 

and (1) Tlic oatato limited to the ancestor must be an estate of free- 
Eeversions. liold (/i), but the estate need not be expressly limited, it may arise 
WhoiTT implication (i) : 

appbcable. (2) The estate limited to the ancestor may bo determinable m his 
lifetime; althon^di, m accordance with the maxim, nemo est Junes 
virrniis, he can have no heir existing on such diittTmination, nover- 
tlielfss the rule a])plies (A); 

(3) The remiunder may be in favour of tho heiis goiieial of tlie 
ancestor, oi oi tlie heirs of liis body nr any specjal class cf such 
hoirs, and he will, according to the Innitaiioii, take an estate in f(‘0 
Bini])le, an l -tale in fee tail, or an estate in special tail(0 ; 

( J) Tho 1 ulo is not excluded by the limitation of tlie remaindei to 
the heirs or heiis ol tho body of tlie ancestor having futiher woids 
of limitation added to it (wi), provided that the oinse of descent 
under the additional words is not inconbistent witli lliat defined by 
the previous words (a) ; 


(M (r.8I), I Co Kep 93 b, 101 a, C\) Litl 319 b, T^b b , I 

Fieriioji on I’Ftlab'S 309 7iiu«; it dcies not iip})lv wlicic only a teiiu 
ol yc.oM js vested la the am estoi (7 (}finn(j v i'lggot (1713), 1 Eq C.o^ A!)i 
38,>(2), cited 1 r Wms 358; flnrris v Jinitics (1708), 4 lluri 2157), 
noi to personal propeity ; see title Personal Propeujt, Vol XXIl , 
p 414, note ( 1 ) 

(i) Where c , llie eonveyanr e is hv way ol .i«< . ul ilic nse la iH'dirpo-Ml 
ol ^hiring Ui(‘ lite ot ILc seltloi v Miljonl 1 Veo' In*'), 

imlMilin^' the ease wIho' the use thus lejiiHiiii: is itsell .oi uil'Uinfdielo 
lenu'inder (lh/(«v I'tlnu'r (1770), 5 Ihin 2015, see i\hipe v Arnold, 
Arnold V Coape (1855), 4 Do (I \I & G 674,580), or where iln^ estate 
for life to the anr< ^to^ h'> implied on the (onstnietion of a will (i/n;ye<; d 
Foordc V J\*o)de (1750), 2 Wm BI 608; sec l'\‘irne, thmtingent 
Remainders, pp 41 #4 m/ ) 

[k) Mend V lium^ey (1665), T pTym 12G; CviUs v /Vjcc (1805), 
12 Yes 80, 90 , Eoaine, Coutina* nt ReTnamdei'^, ])p *10 H s(q 

(i) S<e iS7t. /X C(ji>e, t^upra (wLeio tho hinililioa was to the hoiLonalo 
of tho hod vol the seftloi) 

(w) See *S7fe/5o/’& Cfjsc, supra (wheie the limitation was to the hens male 
of the body oi the settlor and to iLe hens male oi the body of such heirs 
male); LeqaU y Seuell (1700), 1 1* Wms 87; FiUntdon v. Feihcihlon 
(1835), 3 Cl .X Fin (>7, II L 

(n) See Fe iinc, ConliiuMnit Remainders, p. 183, and the ease put by 
Andeison in argument m Case^supia, at p 96 b The lulc is only 

excluded in cases where theaddilionalwordsde^seribean estate dehceiidiblo 
inadiffeieni eourae, andtodifIei< lU poiyons as special heirs, fiom the course 
indicated bv the first words ; e 7 , in a linutation to A for hfe, ronif.indci 
to his heirs and the hens male of their bodies (see Doe d liosnall v Harvey 
(1825), 4 B &C 010) or to A lor life with an ultnnaro remainder to her 
hoiis “ as it she had died sole and unmarried ” {Btoolman v Smith (1871), 
L R 6 Exth 291, ‘Ur5; affirmed, on different ffiounds (1872), L It 7 Exeh 
271, E\ Oh. ; Hr Ihdl, Hall v Halt. |1893] W N 24, C A ) The rule 
ap])lies where the fust words give an estate tad general, and the words 
engrattc'd thereon are words serving to liinii the fee (Peame, Contingent 
Remaanders, p 183; see /icnw d ire65 v PweAc?/ (1793), 5 Term Rep 299, 
per Bullet?, J., at p 30t>; (ioodnghi d Lide v. Valhn (1726), 2 Sir 729 , 
^VnghiY Pearson (1768), I Eden. 119, Kinch v Ward (1825). 2 Sim A. St 
409, see also Dem d Qreiinq 7. Shenion, (1776) 1 Cowp. 410, Alpafie v 
TFatfci?w (i800),8 Tenn Kep 516, Measure y. Oee {IS22), 5 'R & Aid 910, 
Nash V. Coates (1832), 3 B A Ad. 839 (where there was a gift ovofm default 
of issue, but this does not seem to be essential to create the estate tail m 
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(5) The estate of the ancestor and the estate to his heirs must 
be either both legal or both equitable (o) , 

(6) The rule does not ajiply where the lemaindei arises under an 
executory limitation ; but it applies t(» contingent remainders, 
8ul)]ect to the quahiicatioii that, so long as the remainder is con- 
tingent, the ancestoi has the particular ".state and tl'o remaindei 
as separate estates, and the contingent lemainder does not coalesce 
with the partKuihii n:»iate until it vests(r/), 

(7) Tin eshite ol tlie ancestor and tluj remainder to his heirs 
must both arise under the same insirinncnt(r); an ostaLe snlise- 
quentlv limited bv virtue of a power contained in th(j instrument 
limitjng tlie ancestor s estate is for tins purpose treated as arising 
iimhir the Hame iiistiument as that estate (.s*) , 

(8) Tlie mcaniM'if of the liuiitations contend'd the instrument 

hiMi to be a?^(*".t.jnrd acciuiung to the cMiums of con- 

struction (0 , but, wham it has been so asceit lined, the rule in 

Ihc oil", uud doij( (') ) Si ’ ihuU ^1 jiiiiit.i'uui “ to lhv‘ in ns inali (‘f luxly 
in shni "'(lU luiii ” <jiv('.s t(» I’l" ,iii cilatc tail (homjlah v 

C\nN//rtr (J.S'i;), 1 iiji"? (N (^ ) 1 , (IH.IS), I m fd)) 

(r») Ii^puiqv 1 o ^ //s ( Ki!).*), I Jjd .13 Jones y Say and Seal 

(I Old) {s /JS), I L(] ( c Al)i ( M I \ Moms (1797). 7 'rcim 

p .‘it2 iiesoi ^ l\aiiU(in (JSiio; 5 8 \ 7UU , Adamic v idt.nis 
(IMo), li SOI) (\)l‘u}y M<Joihi[\ ’/,H 1(^1 Ap[' si, HuJiaidson 

V Hain^ou (l8Sr)), 10 Q P 1) S‘> \Ut *' A , riaine, Conlingciit 

11' iiiaiinli jip "*J, oS 

(p) Sc!' Ft aiiH‘, C'UUiMi'i Hi Rom louh i. , p '*79, < oinni'xiliug on Loifd v 
(\\ieie (l(>97), Pi(< PI' "iJ ^Umpv \ Arnold, Atoold v Ooape (ISof)), 4 
Do i\ lil tV (1 r*74, "Se, douhtnl m Ke Whde t/nd Uxndle Vonhod (j 877). 
7 (Ml 1) 201,20;i 

{u) Po lalt Mi’s h, I Pn.^ton c*n aiO, J'cariH, Poiitiugcnt 

iR maimltMS. p 1U> , Mc(inOsv Pin c ( fSOo), 12 Ves 89 ami th". luk* ifl 
iioi "\ilmlc(l vIk'ic P" liniUud’on P> Iciih nriL is rcsliiclcd to siicli as 
attain tv( iI'mi iicin and issigm. {hdUt v Mluood (18d0), 16 

(^) \\ 029), 01 t» iini inns nial» (MidJiull \ MxnhhuU llT.MS), 1 Atk 
411) 

(i) Ftaiiic, (\)iitirii;ont llcm.iiiuieis, p 71 , Mooio v PaiLer (1095). 
1 Ld Rayin 37, Ihiod Foniiereau y Fonnereon 2 Doms; (k n ) 4S7 , 

Ptxipc V Arnold, \ moldy Con pe, supra \ will m id codicil aic lli(‘ same 
iiistninicjit f(ii tills ]MU]'')sc [Ilin/nes d Foordc v Foo'ide (17(»U), 2 Win HI 
098) Unless the csl.ilos iiiia' undci tlio same instTamcnt, llic iill.imato 
estate to the hens is not a icniaindcr on the ancestoi’s estate , see p 212, 
ante 

(s*) FiMpne, Contingent Jlcmaindois, p 74; Yenahles y Morns (1797), 
7 'IVrm Rep 342, 348 Hut this point was iicatod a'? doubtlul be lore 
I\*aine wicde (Co Litt 299 b, Hutlei’s note;, and was questioned 
altcTwaids (1 Preston on lAtates, 310, 324) 

(0 MMins, i.i a deed, the limitation must i'" in words proper to trivo an 
estate tail (s(’e p 243, pod), or in fee simple, as the case may b(‘, but 
where the iiinilations ai" contained lu a null the same strictm'ss is not 
obseiVed MMius the word “lien ” atlraetf> ilit rule (Flackb'iin v Stables 
(1814), 2 Ves &H 367, ['idler y (IHOb), L H 2 lai 682), pro- 

vided it IS not lollow(*d bv welds of iiinitatioii MMiese maki‘ it a word of 
puiohas * ( irehtrs Cat^e (iTuT), 1 Co Tie]* 66 b , Willis v Ihscor, (1839), 
t Mv iV (b 197 , Greaees v Simplon (ISfil), 10 Jut (v s ) 609 , Fvans 

V h'hans, [I892j 2 Cb 173, C A ) , and, in a will, tin* words “hen ” or 
“liMis,’ Ol “ m lee tail,” are not essential “Aay cxpr(‘SSion which 
imports the whole suoeessnm of mheiit ddo blood has the same ( lu‘ct in 
biiuging the rule mto opeiation as the word ‘liens’” {Van Grulten v 
Fonvell, Fojcn'ell v Van Giullea, [1897J A C. 668, per Loiili Macnaghten, 
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Sect. 7, Shelley's Case applies to them as a rule of law and not as a rule of 
Remainders construction (a), and is not excluded by indications of intention 
and that the fiibt estate should not extend beyond its primary limita- 
Beversions. ^lon (a), nor even by an express declination that the ancestor shall hold 

at p 608) The woid “ Ron ** oi ifrsii(3 ” may be construed as a word of 
oi a nomvn collectivum, in older to giveefCeit to tbe bimtationa 
int( ridcd by the ti suitor ( Melhsh v (1824), 2 D cV (' 520 (Ron) , Ke 

Bnckto'i}f Buckton \ Bucktoirit (I007I 2 (/li 400 (“RonR and thou Rons m 
succession”), Hihldy \ Fiizqe'tald (IHttH), 6 11 L Tas 823, 872 (.ssue) ; 
Pelham Gliatan v Newcastle (Differ), [1903] A 111 (irruc male and thru 
male desccnda/ilR) ) On the other hand, the context may show that tho 
vunds “hens ot th(‘ bodj ” aic not in-td aswoids ol luhontanee but 
to deiiolo sons oi cLildien aspnsottfg d, .npm/cp’, m which eaRO Un* rule is 
<‘\eluded, and they take* by ]Mnr,base (Gomltitle d Su vfl v lfe})tnq 118<)1), 1 
Kast, 204; NoUhv dOrz/ai (1833), 6 Sim 260, Gnmvtocx ( ls'>7), 

23 I^cav 18 4; {^(.o Pelhcit^toa v Fdhetslon (1835) 3(1 A Tni o7 H L ; 
Poole V Poole (1804), 3 Boa A P OJO, 02S , G)een v Otren (1810) 3 De 
0 A 3m “ISti , F(nt \ Twqfoid (IS'iI*), 4 11 i* Pas "'17) 'i lie (jnea. 
lion, so fai as it depoud' on coi',^lin* ti >n, is Asistthi*! Hk* (-^p^s,I(Ul 
requmnp cxpositioii, be it ‘ lieii'^ ” oi I'disot ti- in)d\,” oi an\ oib«'r 
exiiresRion whioli may have llie like nieaniiu’, is in* d as Die den: nation ot 
a paiticulai indundnal oa ap;.ni*u'.'i < ’ats nEo]>)eds oi whoDiu, on the 
other hand, it indudis tiio whoh' ]i lo oi !sneu‘-’''!<vn (a]A»bl*‘ ol johenlinff 
( \ Kti (jiuficn V FofU'iU FotuJlv I an OralFn, [ ) A D (dS, p^t LojJi 

3f \A'NA(niTj:N, at p 67 7) M the lir,4 woids of a dev^e quo an est i{e jaii, 
\>Iion eon dined in aceouhnn e v itli 1h^ lule, D is sill not bo cut down to 
»" estate iei life by subseijin nt woids unle‘R seci suhniquent woiJs ,ito 
< qually eleai {Jad d Fdhndoi* v FdJ ^ , t (yi/i')), 9 I” (n s ) 2‘,7, 
II Ji , S C, sub h tt' \ [\'\i ‘‘ ^ 1 *5 I'hu hv' 

1! 1. ) 

(if) VtinihitUrn v Foindk Fo> >*eU \ t G ^upm a' pp onj, 
l>72 Tlie nile i.', not, liowei ei, a I’l tulinnalnih llJonenv h n fs 
if App Das 890, p^/ Loid Caikn.s, at p 90/). 

(a) Je^iSon v Doe d l\ nqU (1820) 2 Bli I, IJ J, Jfohih^oti \ 
(1751), 2 VcR Sea 22’i, 232 , AV d Tho}q\ ( i8 15), 

t M A 3 362, Jiodilif V FiLqetahl, snpKi , Vna (hifiiv , \ Fo^iceliy 
Fojwfil V Van Gmtten supni, at p t»/2 Thus, the lule n not e.v- 

eliided by tin eiuuiURtance that liimtatioiis to truRieoR to jiiestive eon- 
t ncfiit lem.ninn IS me mteiposed {Pcpillon \ 1 mce (172S), 2 P "Wins 
471, Fayn \ (J75G), Amb 344 , (U)uLon y ('’ouA'oa (1740) 

2 Sti 1125, Dofh.soav (1780), 1 Doin; (k Ji)337, Mcasmey Gee 

(1822), 5 15 A; Aid 910) nor is it exelnded wlieie the first limitafion is to 
a tonant foi life without impeaeliment ol waste (PapiUon v Voice, supra , 
Jones \ (1783), 1 Bio V (’ 200, lUnn d BVfih v Puclcey (I'ju']) 

5 Term Rep 209, 3(^3, Fumk v Stovin (1803), 3 Past, 548 ; Bcnnei y 
Tankeimlle [Fad) ( ISI ] ), 19 Yes HO), noi whoie he has a power ol jointair- 
or leasing (Jone^. y Mvrqan, supiO , Frank v Storm ^ supra , Kinq y 
Melting {ii^T2), 1 Vent 225, Ihoughton v Jv/xnpZc?/ (1703), 2 Ld Raym 
873). or, appaientJy, where tin* mteicst of a manied woman is ^nven 
her BCpaiate use (see Joiies v Say (md Seal (Lord) (1728), 1 
Pq t'as Abr. 383 (4), Eoheitsy Ihjwdl (1738), 1 Atk 607 (m which 
cases tile, married woman w'^as, on ot.liei grounds than the separate 
use, held to be tenant fox life only); Bouqlns v Gonqicve (1838), 1 Beav 
59), juh whi'io the liimtaiion to heirs of the bodypuxportB to pve them 
the bind .m tcnantR in common (Doe. d Candler v Smilh (1798), 7 Terra 
Ticp 531 Pmson v Vickns (1804), 5 East, 548 (wLethei sons or 
d.miyhteid, fimneU y TnnlenuUe (Foil) (ISll), 19 Vea 170; Jes^on v. 
Bo( a ViiqhL svpra; ihe d BosnaU v /iow?/ (1825), 4 B A V GIO). 
Boe a \ Qofj (1809), 11 East, COS, coiifra, is ovei ruled , sec Poddy 

^^lUgerald, svpia, at p. 881 ; Van Grutten v Fojiwell, Foxwell \ Van 
wruttew, supra, at p. 674; compare Montgomery v. Montgomery (1845), 
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for life only (6), or shall not have power to bar thf' entail or shall Bbct. 7. 
not dispose of the estate foi loiiorr than his own life(d), or that the Remainders, 
heir sliall take by purchase!' ), or that the heirs shall have only a ^ 
hfo estate (/). Revlon*. 


SuTi-SKtjj'. 6 — Erecutory Interesti. , 

424. At common law, future interests can only bo created wtcr Executory 
viios as remainders or revoismtis, and they must comply with the 
rules already stated ( 7 ). But future inteiests, known as executory 
iiiteiests, which do not comply with the rules, can bo created by 
limitations operatiiif^ uiulor the Statute of Uses (ft), and hy devise. 

When created under the Statute of Uses (ft) they are either spiin<<ing 

3 Jo & Ij.'U; 47, consKlrred m Van Gtuften v Fokwell, Fomelly. Van 
GtutUn A C 058 So woids ol distnloiiion and hmitation added 

to “lioiib” 01 “]ieir of tbe body ” do not ox<*liide Lhb rule {Anderson v. 

Andei.^oti (1801), 30 jieav 300, 'Mills v Fewtnd (1801), I John & H. 

133; Gitmson v (1857), 4 lOow 135, Van Gruitfn\ Foxweli, 

Fonrtdl v Van (xivtloa, snpia) In devisor; wImmo tho InuLtation is to 
wliuOi IS <i woid of floxiole oaiiiiifi; {Moiaan v Thomas (1883), 

9 Q Jt 1) (>13, r A , fie7 Ji>SKn, M U , at p 045), the mere addition o[ 
words ol dJ^(ll^)^ltlon does not l>v u. ,ch ri*'\enf the ajudication of the rulo 
{Dot 0 llhmdjoid V Jpphn (J7J)0), 4 I’erin Rep 82; Doe d Cock v. 

(^uopn (1801), I i'ast, , Roddy y Fiizqeudd (1858), 6 II L (^as 823, 

873, Woodhonse v Iff aid (1855), I K A" J 352, llaniMin v Jlarnson 
(1814), 7 Man iV C 0.18, Kiu'imafh v Mo, land (1853), Kay, 10, 27); 
nor dois th(» additnui ol ^^olds of limit'' { ion in h*e oi in tad exclude fho 
rule iinhss the coius^ (d (h scent is tlu'Khy «iitei<*d {Roc d Dodson v 
Gifto (17ij7), 2 \\ il' 332 ; Dtnn d ]\ d)b v (1703), 5 Term Rep 

209, Fi.nik V Hlnv n (1803), 3 Ka',t, 548, Giiifilhs v Evan (1842), 5 
Bt‘av 241 , and sv /' noti* («), hiipni), and, rot ili<' applieation ol (h«‘ luh*, 
a irdt over ja of is iird es. (“p-U {Fttluastou v Rdhtadon 

(IS hi), 3 ('1. & Ihii h7, i; h *. WiUiaihs V M illinm', (1884), ol L T. 

770 , and see noie {n)^ lu Mo)g>inv Thomas, -^opta, the 

ovu shoued that the 'tioivl iss'o >m.iut “ childieo ” and v\as not a 
woid ol limit ition , Ryoa v Gondctf (1835), L A G fvmp Sued 7, 

10, and (•t>'ii))are Jle/ d (''ooj>v, v <’• ( 1 7 U), 4 15 rm Hej) 294 Woids 

of linotalio'i and oi disinbuuoti added fo the word issue” exclude the 
lult (L^ V M830) 1 V A P (>x ) *89, ('loztvrY Cwrii) (1813), 

3Di AWai 373 ; G/n M'Viod V Roihnalf iV'A'i) 5 Man & 0 h28 , SLd.r 
V /.dj (lS4h) 15 M A \V 2(U),w’ etlin the "dt 1o issue is cvjuess, 

oj 18 ra)s(*d hy jmyilicalion tiom a power to appoint to thisii {Rradivu v 
Cartwright {\iiiG) L R 2 I’ 511) In King v JDnvJiill (IToO), Ainh 
370, ili*‘ Vvoid “ issue ’ w is floated as aw -id (»f hmn. Mon, hut a re^h i- 
tjon on alienaf.ioii aided lh(‘ ooiisinKlion ; wdnlc m Ttdr y C7m*/rc ( 1 S3S i, 

1 Boav 100 , the woid>*. of dmtnbutioii woie an[)aieiitlv iidcrrcd to the 
parents and not the issue 

(ft) Robinson v Robinson (1751), 2 Ves ?>en 225, sub nom Rnbin<^on v. 
7Gcfc5(1758), 3 Bro. Tail I’as ISO; Re Ix rinds (Jiaroii) Eslaie, [1003] 1 
I. R 215 

(c) Leonard v Snsscr {f'arl) (1705), 2 Vein 520, 527 
{d)* Perrin v Blake (1770), 4 Huir 2579, 1 Win B1 872, 1 Doiiff 
(K B ) 343, n , 1 H irf»ia\e’sLaw Tiaets, 400, as to the coiif7o\cisy aroused 
by the ease, see Fearne, Goiitinj^eut Remainders, pp 155 et seq, 

(e) Van Gruiicn v Fonrdl, Foxwell v Van Grutten, snpnit at p 003 
1 Harep-ave's Law Tracts, 502 

(/) Doe d Cotton v Stenlake {ISIO), 12 East, 515; Hugo v. W%lliam8 
(1872), L R 14 Eq 224; hut the rule is excluded where the limitation 
is to the “heir ’* and he is f^iven a life estate {White v Colima (1718), Coni 
289; Pedder v Hunt (1887), 18 Q. B D 565). 
ig) See pp. 216 e< seq , ante 
(ft) 27 Hen. 8, c. 10, 
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or shifting uses, and they can only be created in freeholds (i) 
Executory interests under ^ulls can exist cither in frecdiolds or in 
chattels and are similarly sjiriiigmg or shifting devises 
425 . While, both under the Slauite of Use^ (j) and by will, futun^ 
interests can be ueated ^bicb do n(»L Cfuuply with tlie rules iip])he- 
able to lomaindt^r.s, they aie distinct from uanainders, and it is 
a fcmiclauicntal lule that a liiiuititinn which in its ineoi'tion can 
operate as a remainder slnU not be allowed to opcTate as an 
executory limitation (k) Ihmce an executory liiiiiLilioii in a 
limitation of a future estate in land winch does not conijily 
with the rules for limitations at common Liw, and cannot in its 
inception take ellect as a remiundei, hut \shu'h, ntivcitlielch^, is 
contained, •!«? regJirdii freeholds, in a conveyanc-(‘ opeiaimg undei 
tlie Statute of Uses (j), and, as leg.irds freeholds and chattels real, 
in a will (/). Executory devises, notwithstaiidii their iremloni 
from common law rules, ci cate, in clloct, common law eslit'sO/i) 
and aie treated of here. Shiiting and sjirir.ging iloh do not create 
common law estates and arc tieated of suh^eqiu ntly {^n) 


Distinguished 426 . The lulo that a limitation in a wiW which can operate as a 
from remainder shall not. apart Inmi statute, o])i*i ate as an executory devise, 

remanSe/ makes it necessary -thiiugh this is less imiKutant then formerly (o) 
— to distiiJguisli lietween a coiejingent rvUiaiiidn an ! an executory 
devise. A reuiaindei is liiuit(‘d to \sait for and hiLi* eih'ct n])on the 
natural limitation of a piecednig estate of frechoKl (;►) olhm than a 


(») Because the statute only aj)]>lies to freidiolds As to and 

fihiftini,^ uses, see p 27<J, }ml 

()) 27 Hen, 8, c Id 

(/:) Fuit'fou T liOyt n (1(571), 2 Bauiid 380, 388, (7oO(hM/// v Conihi^h 
(1694), 4 Mod. hep 250, 269; CfhhK, line \ ('imi(i)dinc (1768), I Kdeis, 
27, 34; Doe d v Morgan (1790), 3 Term Bep 703 ; JWatkeuhnig 

V Ghbhons (1876), 2 Ch 1) 417, 410, De WnghisoVy DaVie-Wngfn^on v 
ThomaSy [lOOtJ 2 Cli 96, 104, C. A , 11 luie v Sammerh, [1908) 2 (9i 26(', 
263 

(l) Eearne, Contingent Keniaiiideis, p 386 , c('mi»ai(‘ (JlialJis, La^s o1 
Real Bropert.y, 3rd od , ]> 172. 

(m) This s(iOms to be so, loi allJiougli devises m geiior.il only took oncc(, 
under the Statutes oi W dls (1540), 32 lien 8, c. 1 ; (1542-3), 34 36 Hen S, 
c. 6), see note (i), p 168, anUy yol it is piobable that ojKeentoiv devises 
wore allowed on the analogy of the law relating to do\is<^s uud(T special 
custoiTiB , see Williaun, Real Piopcity, 21^1 ed , p. 398 

(n) See pp. 279 ei seq , yosi 

(o) The iinpoitanco of the ditte*’’«Mice beLweeii contingent rmnauiders 
and executoiy mtorests lay, not only in the liability oi (Aintingi'iit rimiaiii- 
dera to dost! m lion by failuie of the paiticulai estate (see p 224, anle)^ 
but also in the fact that loutingent leniainderi coidd bo barred by fine 
or recovery (as to hncs and recoveiies, see pp 247 cl .srir/ , post) , evociitory 
doviBCR could not be baired by recovery (Fearno, (’oul.ingent Remaindeis, 
p 418), since thev did not depend on the estate of tlie person who suffered 
the recovery (PeZLv V /»roiua(lC20), €io Jac 590), but possibly they could 
be banoil by fine Jevi< d by a tenant in ice and non-daim lor five years 
{BomiUy v Jame^ (1816), 6 Taunt 263, 274) , and eveeutory hniitations 
after an estate tail could be barred bv a recovery suft'erod bebire t)ic event 
on which the executory limitation depended (Fage v Uaywatd (1704) 2 
Salk. 670 ; Fcame, Coutiiigont Remainders, p 424) , and see FhalJis, Law 
of Real Pr(/periy, 3rd ed , p. 177. 

(p) TOiere, for example, there was a devise to B for life, remainder to 
C. for ninety-mne years, if be should so long live, remainder to the heirs of 
the body of 0, ; the last limHation was the next estate of freehold to B.’s 
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detoinunable toe (g). If a future interest does not wait for such 
determination, oi il, in its ineeption, it cannot take effect at the 
deterniination o[ tlie iirccednif^ estate, it is an executory devise (r). 
Rut, in order that a tutiiio interest may be a lemamder, it is 
sufficient that it CcHi, in its inception, that is, accoiding to the 
natiue of its ornpnjil Iimilation, take effect before, or eo insUuiti 
with, the detorniination of tiio particular estate ; the unprobability 
tliiit it will actually tlius take effect docs not change it from a 
remainder to an executoiy mtertst (s) 

427. A fiitiiie inferest tales effeit as a springing devise when 
it is so limited that it has no pi ©ceding (‘^tate of freehold to puppoit 
it{^); or wdieie tlioie is a pieceding opiate limihHl, hut theie is 
necessardv a gnp het\^een the (letciimnaLion of the preceAling 
estate and tlio vesting in possessiiui of the future estate (a). The 
futuie uitere,4 may arise either at a time ceit,ain or cm a con- 
tingeuev (a). The want of an inimt diately pre cosh.ig freoliold esf.ite 
pievents the future intonst from taking etfeH as a lemaindei, and 
accoidingly it is valid as an executory dovise, jirovided tiiat it does 
not infringe tlio rule aga,]iist pcrpetuiticr (6) The land, until the 

life estate, .nid lia\c iollowt'd it la posso'^sion if it had vested by tlie 

dealli ol in li 'i heiu'e it v.as a tonijiigoiit lenuundei, aud 

tailed by P ’s tb-.'l b iii the tiletiiue of ( ' ( Doe d Muhscfl v .Uojgan, Aupui ) , 
01 win !0 tlu le was a devise to li loi lile, and after Ins death to liis wmw 
huoeessnely in tail ni de, and m dcdauli oi such issue to the eldest son ol C 
who Rliould lust dtain twenty one yeais , 15 died w dhout issue while C 
oldtMi MUi was iiiulrr tw< rd v-one , tht e^tat<‘hnnted was a TCinauuha 

and, b(ing liniitiul by' the w ill of a testator who died in J847, tailed (White 

V Sumvien, |r>OSJ 2 C’li 2o(>, 2C3 ; as to the reason tor such tail in e, see 
p 222 aalt); a.id, .‘ii) to jeiiMuideiR depending on double continffeiKues, 
see Ilolmeh v V (I8f'4) 12 W It 6.38, and Derreial v. Petceval (1870), 
li R 0 Kq 386, both deei'r>ioiis on the ^eine will , and p 210, nnte 

iq) A leniaind' r cannot be luuib'd on a detenninable toe ; see p 11], ante. 

(?) See p 23e ped 

(fi) Feaine, ('unt]Mi;ei't Reinaindeis, p 39a 

(0 8ce Po.ane, (\uitingfnt Iteinaiiid* rs, p 305 B q , ei device to A m 
tee to tahe elns t it l.lic < \])]iatu'n ol m\ uumihs lioin the testator’s death 
(('Lule\ N/ud/i (1000), 1 lait ^93, 7'»8, /V/y’s ( ’a6tf (1002), Cro Eliz 878); 
or a devise to the hen ol A a*tei the death ot A wlioie A survives the 
tesfaten {(hod/ujitt v Conn*^h (1004). 1 8alk 226; sie Jlmiis v Bmne** 
(17t)S), 4 Purr 2157) ; or to the tiist son ot A and A has no sou at the 
t( stnioi’a death (Gore v Gott (1722), 2 P Wms 28, JUiUock v Stonee 
(17'34), 2 Ves Sen 621) , oi to a bjiedfiod son of the testator when he shall 
atLiin twenty-one, and ho is uridn twenty-one at Llie testator’s death 
(Ihe d, Andteio v. lJulton (1804), 3 B»s & P. 643 , see NxekoU v. NifhoU 
(1777), 2 Wm PI. 1150) Foiineily, in order that an oxecutoiy drviso 
should bo good it must have licen cApiessed in the lutiiTC tense (Good'tigM 

V Comi'ih, su]no , Mootc v Pmhei (1605), 1 Ld Ray in. 37), but this is 
not neco^sarv, unless peiliaps where the Ustatoi, by his use ol the picseiit 
tensy, cloaily shows that bo intenilo»l only an immediate gift , see Feame, 
Contingent Reniamdeis, ]> 536 

(u) P q , doviRo to A loi hie, and after liis death and one day, to the 
oldest son of B (1 Plowd 25 b), seeir/n/cv Bimtaerti, ^npra ; Pearne, 
Contingent Remainders, pp 308, 401 , compaio Pe Fnich, Ahhss v. 
Durneq (im), llHi I) 211, C. A 

(a) in springing demises “the devisor, without ptiiting with the imme- 
diate foe, gives a future estate 
period certain, iinpioceded by, 
any immediate freehold to give 
ders, p. 400 ), 

(&) See title PsBPBTUiTiBe, Vol XXIT., p. 332, 


to aiise either upon a contingency, or at a 
or not having thcicquisite connection with, 

! effect to it ^ (Fearne, Contingent Remain- 
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devise takes effect in possession, devolves on the heir-at-law (c), or, 
under the Land Transfer Act, 1897 (ti), on the personal representative, 
and thus the freehold is not in abeyance {e). 

428. When afioi an estate for life the property is devised to 
such of the children of the tenant for life as attain twenty-one 
either before or after the death of the tenant for life, the express 
inclusion of childien attaining twouty-one after such death shows 
tliat a gap between tlio life estate and the future interests is r Oiitein- 
plated Hence, since the luturc iiiterestH cannot, as tri childMui attain- 
ing twenty-one after the death, take effect as reniai rulers, tlu'v a> e all 
executory dovisos(/), and so, too, wheie the tutino deviso to 
childien of a thud puson who aie lioiu hofoie or after the dr^ath of 
the tenant lor life (r/). In belli ci'^v-s the devise is to a class so 
defined as to incluclo jiersuns who cannot he ascertamul till afUa 
tlie defcerminatioir of the puiticulai estue {//). 

429. A futuie Intel est takes effi'ct as a shifting w'hen it 
is BO limited that it does not wait fo? ilu' natinal (let*'rimjiuijfai ot 
the ])iecoding esiatts but vosts in p^'n^sMon upon an event wliiidi 
det(‘rmiiies that esi oUietivioe than ni accordairto with its direct 
limitation. Tliiu’, estaka IiiiiiL'd upim the iiatiii.d «!etniiiination 
of a life (‘state are lemauidois; but jf Iheie is a elau'-e ot foifeituie 
of fclie lilo estate, and the nevt ndiaosts ai e in that event a\ (*(*lei ated, 
tlioy take elket, on the event laqipeiiino as exeeuloTy inteH'stsl/). 

Similaily, where an estate in lee i.nnple eln.oluh* Inisix’.cn Utiuted, 
the land may ho deviled iii a dilieient on a contingent 

event, and the happening of tlie event sliifts the foe a^‘eouliiigly 1 7), 


(c) (?fls<?(1602),rro Eliz 878; ChnI.-x 1 Ltd 7lKh 

708, Ooie V Goie (1722), 2 P W rns 28, 47 Tlu^ la'ir-.it-huv 1. 
icnts and piolits until ilu' biitli ol a person to* pled to thcnii , dijd, it by 
th(‘ death ol such poison they aie acain un{li%oosed ol, llu In 0 l.ik' r tbcm 
until another person lieconies enntled {Poi>unis \ //o/*/..iis (ITU), Pas 
tcmi) Tall) 41, (1738), ] Aik 581, (17 P)), I Vey Sen LUi'j, JUilloik v. 

(1754), 2 Ve. iSen 521) 

{(i) 60 & 61 Viet e 65; see title Executors and AoMiNisTiaroas, 
Vol XIV, p 238 

ie) Hams v Haines (1708), 4 iluii 2157, ■'(e Pluilis Law id 10 al 
J'lopcity, 3id ed , ])[> 160 172 ; and su' ]» 216, an!<‘ 

(I) lit fjcthmcre and I load V\i D .521, /8 n/i, [ ISpl] 

3 (Jh 150; lie Ilouinf*, Byrna v JlmiAva (1887), 5o L T , s ‘o LV 
^ynqhf^on, lU^Uu-^^ riyhlson v Thbmait, '2 Gh 05, lOi, C A 

(g) djorirr ( 18S3), 24 Ph 1> (>' .'J 

[h) Wliilr \ | PJ081 2 <4i 2 "5, i'OT 

(«) Blacki.iih V Fijith. [IS’C] 3 Pb 2'n, P A , roc y?c Le ick, fjach v 
Jjfiivh, [1012| 2 l:8 427 An Cm wc in tiiiHtees to iik'm'jvo coniingoiit 
Tv Tiianidt rs does noi neeoRsaJily piCM^it Iho ultenoi Jiinilation, if vested, 
fjoiii taking elU'(.t in jms'essioii on t'ae piornatiiK* dotoinunation ol tho 
im o.talo, see Ca)r\ F.doU {Bail) (1805), 0 East, 58, compare d 
Htnnuh V ( 17^10), I Term ILjs 13; Stanley v Stanley (IHQO). 16 

Ves, PM,500 ' 

{]) V Ihoieii (M>2oi, (To dae 51^1) (d(vis(' by a testator to P , his 
son and Ihr heirs, and t died vvitl'ont j-sno dining I) ’s hleUiiie, then to 
I) and InnriJ ; ( - had a vested tee nio'ple, Riil)jcet to a shifting devise in 
tayoui of 1) on 02s dying v, illnmt issue in I> ’h lilelime) In such eases 
lailuie of issio xefers to iaiiuit* at the date of death of the first devisee 
(VorUr V Bradky (1789K 3 T< nn Iten 1 1 ,*! ; Doe d Smith v IPcbter (1818), 
1 B. & Aid 713, Ihe d h\ w v. Frort (1820), 3 B &; Aid 646 : Feame, 
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althou^Ii at common law a fee cannot be limited a^fora fee (A*) , and 
an int>-iost limit'll to take effect aft“i a determuiable feis .^Jijco it 
cannot bo a remanidor ^/), is an ^ 'Cjv.mtoi v nitore.st { 

An executory devin»j winch puts an end to an estah- tail and shifts 
the })n)p(3rty to another p-.ii-on operates in defoasai!' o of the estate 
tail, and is iiarred l)v a disentaiinp:; deod( /). 

All est.ito }nir mlie rie may bo tlio subject of an executory 
devise (o) 

430 A shifting devise may, as in the easo wdiore it enectually 
disposes of the fee, defeat tlie piior esia.to altogethei, lait tins is 
not necessary, and tho prior estate is only interrupted to ilio oxlent 
required to jiivo effect to the (‘xecntoiy liiiiitatioii Thus, it tho 
execiuiory Innitation eonfeis a life ostale, the life estate takes effect 
by way of exception out of the pnor estate (p), and, if theio is no 
person who can take tho bf nefit of the executory limitation, tliO jirior 
estate continues unintei i uptod {q) Lut, it (lie form of the o.vecntoiy 
devise delinitel} puls an end to the piior estate, such prior estaii) 
will he defeated notwithstanding tlnit tho di.visc ovei fails to take 
effei'tfO. 

Moji'ovej, the executoiy limitation only takers effi'ct on tlie 
happening of tho pre.iciihv^d event; this detei'innies the prioi 
esate and sul^siitulei tho executory devise. But tlie lailuroof the 
prior ('.djate ni some other manner does not let in the executoi} 
devisn, Iho land goes instead to the heir-at-law or residuaiy 
devisee (0. 

CoiiUn.<:( lit IloTiianidcis, pp o95, 400) Tlit'io may also lio an cxicntory 
(i( vi^e in dcloasanco <if a contmgont reinaimliT, il li i-i to I iko (‘fleet alter 
till* T( ftMimb r 1ms le < ome vtated ; a q ^ (le\jM* to t'le i'l .t e^iiM (U A (who 
ai llie te-taior s u<\e!> n.is no child) in lee, and if h<* dar. undei twi‘nlv-om , 
t(» i> in ie' s(M' . (’) V II ] V. il. lOo 

(/. j rdlbv I oe’o;, ^ lo ,ioc. cdHi , h<‘ij p \7U ante 

(/j iS(v j) 217, oa.f 

(m) (Mrillus, 1 j.,w of Real J^roiunU, 3id ed , pp 81—85 ; and ^’ce p 2!j2, 
anh’ 

(a) Doe d Iji’mlcy v (ISM)!, 3 Ad <V VA 2, S97, 

Ey , MiliKiid V [JHOai 3 (1. T'h A , sc.* Miles y Jfailon} 

(ISV*), 12 (hi I) (lOI , and ^ec p 2r><S, jUfU As to clause'^ shiltmi; an 
oslaln lunn tlie eld'‘.st son foi 1iM‘ tini(‘ Ining, and as to llie eoiiMiULlnm oi 
slilLiiig elau.sts ginieiadv, see odvli v Mioun/, ll'.iolj I (hi HI'), 

(J V , aiiiHiiod, bub nom Law ( nioti and (',tnni /an/nm < do v IhU, 

1 10021 V 2(53, eomji.'ne ('o//i?i7.eoi>d V AV oiA */»'• I ISOOj, fj R 4H 1< 
43 As to t-lntimg elaii«<'S on tin owikt bantn hig (‘iitithd to aiioth(*i 
eHlaie, s( e 2/()a//|je?i?o/ V (IsrS), 2 Do (J 1\! cV. B 145, Laaqdah, 

{L(riy)v (185()), 8])oa M &G 301, (’' A ; and see Idle MJ'iJ n- 

Mh'>TS 

(0) ne Barber's Mtled KslaUs (P'S]), 18 (" D G24 ; Be Mi dn.iro 

V r J S!)2] 2 (’5i 87 .uni see n (SO, a '■ 

(p) Onienhif y Mo'^aan (’’STd), I (J R P hf?5 

((/) Jiuh.on V yobic (1H)S), 2 Ihen r,o 

( 1 ) Doe d Blom/uld v ; (IU.*Sh b d R 713, Ex (h , liohmson v. 
Food (1858), 27 L J (mi ) 720 , Jimdy (1882), 21 CL D. 278, 293, 
C A , BOO Jones y Davies (1880), 28 W. R 455 

( 5 ) J¥ 7 , a devise to A m tec, but if A dies under twenty-nne, then to R 
in foe Hero B takes in the event ol A dying under tw(‘nty-one, but not 
m the event of A attaining twenty one and dying m tho lifetime of the 
testator hhie death causes a lapse, and there is consequently a failnie 
of the pnor estate ; but the form of the executory devise does not allow 
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Real Pkopeety and Chattels Real. 

481. Whenever one limitation in a devise ie executory, all 
Rubseiiuent limitations must also bo executory ; for the division of 
the fee into particular estate and lemamders being interrupted 
by an executory limitation, the interruption aflects all later 
interests (A But if, by an event subserjiicnt to tho making of 
the will, though during the testator’s life, it becomes ntipossible 
that an executory interest should take ofiect., the next succeeding 
interest, if limited so as m this event immediately to follow the par- 
ticular estate, will, on the t<\statoi’s death, l»e a reniaindei, eitlior 
vested or contiiigoiit (a); and an executory devise ma^ also Ihj cliangi'd 
into a remainder by an eviTit happening afte^ the testatoi’s dealt {h). 
But the converse does not hold to the same (jxteiit. \ rfauainder 
which fails as such dining tho testator's lifetime can take eflect 
{IS an executory devise {< ) , hut a remaindex cannot, at coniinon law, 
be changed to an executor} devise aftm* ll>e ushitor’s death {d}. 

It is not necessary that a futuie intorO'^t should in its inception 
be fixed in its nature It may be lofL uncertain whether it is a 
lemairider or an executory interest, and it is then one oi the other 
according to the event (c). 


]5 to take 7' V TroT/ircA (IS.'lf)), 1 1/ J (f'ii)l2y, Iho^d^muiiy Svvlh 

(187ii), L Jt 7E\<li 27K F\ i ]i ) Tlic hItk t lulo of ( eiistnichoM, L.o', 
m not follow 0(1 in tlu' oaso ol a dohuinniahk' lilo iiit('iost, and tin' L,ilt 
o\oi may take ('thM't 'm d(‘,itli, .iKhouali in toinm only ^ivon iii tlio ov. mI 
ol dotiTiTunation diuing the liio (He vSVo7i)n, Lilia v Seaton (J912), 107 
L T 192) As io llu' < tioii of oxt'iitorv d( v o'o rco i) SKihovey 

V LluideU (IS74), Jj 11 7 H h *1SS , and K‘C V, ii 's 

(/) V(‘rum, ('oniingent Keuiaindois, p f)03 , fleeo v Loikj (1604), 
(Jaiili aOO 

(n) Doe (1 Ifoiria v Dowell (l^'^JOj, 10 IJ »' 101, 200. 2 I’lestnn, 
AhstfcRK oi Tiths, J73, i'lviui' an e\ahi[)h\ a devl^o 1o A loi lih‘ hom 
neM MKhaolriias, loniaimh*! 1o hw uist and (tlnr hous in 1 el ll IIk' 
tesiatcu lives heyond Micli.n hnas, and A (‘sljto lato^ ( !1«‘(‘1. tin limit ilion 
in tad jsijo long("i m^Tctoiv, bnt a oonlim'i iitK^Tiiaindor 
(h) Doe i\ DowDl, supia i5iit tins apjmars to imMii iu> luoio 

iliaii that il, aft('r Dio i(^t itoi’s deallt, llu (‘\oitl L,u>j)ons wIjk h hliifts tho 
o,t!it(', and tli( o\(ontoiv limitalion take.. olU( t as a l'\( i fiit.uie inlor(‘st 
to Jollow Dll' pailioulai fst itt‘, it lato^ oilcct as a k uinh r , soo Hopkins 
(ahaa Date) v hophnis (I7.‘hS), I Atk 681, 580 

(t) Wlioio, loi nwianoe, a d<'Usi‘o ioi hi(‘ dies in Dk' lo-'laioi’s lihdime, 
and this h‘av(N, at U Ual<o r. di'atli, inloiohts as contmgont 

Toniaind(‘is, none ol whn li aio \o',t.od th(\ will b((;onii‘ o\t i iitoi} iiiU'KstH 
(//opAi/'is V Hopkins (17, ‘I, <'as temp 'Talb 4-1, (1738) 1 Atk 581, 
Doc d S>oft V lioaeli (Isio) 5 A 182, 402, IVaiai t'ontiiigent 

lleniaimli'is, y* 525 , 2 Fusion Ahsji lots oi 'rillos, 154) li* sm ii ( ases, tho 
ooint bailed in favour of an oxeouioiy diviso, in ouioi to i;i\o oti<*ct to 
the teslatoi’^ inlontioji 

(d) 2 Prchion, Abstracts of Tiflns, 172 , Uof/q v Mof/g (1815), 1 Mer 654, 
761, arguendo It this had bo(‘n j)os.^ii)l«s ((nitingent lemaiiidoia could 
alWiivs have been saved honi d( stiuoiiori liy tu'atiug Dunn as cxecutoiy 
dcvu(\^ , and tins m lai t is (ho mode m ivlm h tboy aio now' by statute sftvi'd 
fromalo‘«iiuc1ion , soi p 22.5, anic 

(r) 'llius, undoi a limilahon to A in tail, if he shall attain twenty-one oi 
liav^e iNSU(' l)hi if lu sliall dio under twenty-one oi without issue to 13 in 
fee 11 A (!i(‘s witlioiit issue under tweiih -one, no estate vests in him, and 
T1 takes b^ w.iv ol mveoumiy dtvise, ii attains tw(‘nty-one, Die estate 
tad vests in l«mi, and Du lutiiie devue to li , in the (‘vont of his now dying 
without issin*, j'4 a reniaindei on the ('slate tad [Diownswoid v Ldwauls 
(1761), 2 Ves Son 24U , Foamc, Ountmgent Hemamdors, p 626 , Doe d 
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Where a future interest is Riven on two independent events, one Saor. 7 . 
of which makes it a reiuaiiiiic , and the other an executory interest, Remainders . 
an illegality affecting the future interest in one contingency does 
not pievent it fiom f.ikim, effect in the event of the lawful 
contingency (/). 

432. A 1 GstrictjOD IS by statute on the creation of executory Statutorj 
interests to take eflect on failure of issue. Whore, uihId an iiistyu- 
iiient conniiginto ojioration after the 31st Deceinhei, (,/), there hnuunou*^^ 

IS a peison entitl(‘d to land tor an estate in fee, oi !('»* a term of 
years alisolute or dctorminablo on life, or for a term of liir, with an 
(ixecutoiy liimtation over on default or failnio of all ot any ot liis 
issue, wliether witliin or at any specified iienod of time or not, 
the executory limitation liecomes void as soon any ssiie of the 
class in cpieslion has attameJ the age of tweiiU^-^ no ye.us(/t) 

Sub-Skct b -- of hnmtrr 

433 'When cl limited estate is carved out of the fee sinijile, wlsat Possibility of 
remains of the fee is a leiuaindor or leviesion (0* Wlieii the, itjo leveiter 
simple iLsedf is not absolut(‘, but is liable to be dotonmned either 
by a collate* il liniitaiion oi a bn\u*ii ot a condition, tlio chance 
tluit this may ha]f];eii is a jR)Sribilh\ of rovfitei (/») Timii the 
liiiiitatK'n oi a deieii nimble tee simple (/), or of a fee simple sub- 
](‘ct to a condition (/// 1, oanitis witli it do an incident a iiossilulitv 
of K'VHvtcJ (a). It IB ;lie saiiK with a cfauhljoual ieo in copyhold 
lands {(>) 


V Selhf (ls21), iJ li »Sl DJC » Uln^e v Summet6, [1908J 2 Oti. 
2i)i , 2b0; 

(/) hJnif \ ( 'Lilith 7 JI h ('as 1.^1 (iri llu' coiir^ below, /*Vird. 

/'Mrs \ (li'tllfs (lS50j, is 1> 224, ('kiiHis v ffoc d KrrtA 18. 

O 15 231, (M» ), and M o ihiU , (ui O'/Ulto r v \V t* hHt illio), I Wils 105, 

and F^Mriie’s < OKine-iit Uu^non (Fiaric, Ooiitin^i iit Item luuleib, }) 300) 

(q) ('on/cyai\( A( t, 1S82 (15 <S: 4(> Vict c 30), s 10 (2) As i.o lliifi 
tiuiviMeu loi a\oi(i]iJi 4 e\<‘cunuy Jmntatioiis see OhalliK, Law et Heal 
hropciU, 3id ed , f) 178 

(h) Foiueyanein^*’ A<'t, 18, S2 !(> \iet ( 39), k'. 1H(1) Ifthennsa 

j^itt ovei in caRC the tio-i, di'Mset die., ‘ wulnmi eliild or ebild *ii,” tliiR 
ineaiib AMibout lea\in#; a eiiiM or children, diMi,oo the birth ot a < hild, Iho 
deA'iRee holds raihjeet to an executory i^ilt over in the e\eid ot Ins not 
liaving any child who sui\nes him oi attains tweiity-oriL in hih liletiine 
[lie Booth, ]*u'h(<id V Booth, [1900] I Ch 708) 

(i) tsee p 212, ante ^ 

(k) Under a tec simple absolute the chance that the loid will fxet back 
the estate depends on its laiJure for lack ot heirs ot the U riant for Uie time 
being This is escheat (see title Descent anj> insTKiBU'iioN, YoI XI, 
pp 23 ei seq ), and not reverter (Fcarne, (’oiitiugent Kemuinders, p 381, 
note (a) ) 

(lySee pp 1/0, 171, 

(m) Sec pp. 168 — 170, avic , lie HolUy Hoitpilal (Trusteet) and Haque^a 
Contract, [iS^Q] 2 CJa 540 

(n) See Chalhs, Law of Real Property, Srd ed , p 82 

(o) Bemherton v Barnes, [1899] 1 Ch 544 As to such fees, see p 172, 
ante, Stafford (Earl) v /taeA/e?/ (1750), 2 Vos Ren 170,180 Betoie the 
Statute De Dimis (slat (1285) 13 Edw 1) a possibility oi reverter existed 
on conditional lees m iicchold lands (('‘o Lilt 22 a, Carter v, Bamardiston 
(1718), 1 P. Wms 605, 515), and see title Coptholus, Vol VIII., 
pp 70 el seq. 
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Shu-Sect 7 —Spes Snccesstonts 

434. No one can h ive any tHLaie or int-erest, at law or in cupiity, in 
the propeity of a living person to wlnoh he liopes to succeed as iiis 
heir-at-law or next of kin; juid if is the same where theie is a 
limitation by will oi settlciitont of leal or perboiial property to the 
heir or blatutory next of km of a living person; or vliore the 
hiriif ifion is not to the actual heir oi next of km at the tl(*alh, hut 
to tlie persons vlio would bo licit or next of kin if the ancestor were 
to die at some future iiTue(p) Such ineie expeclatiou, kmnvri as 
a spes succpsfiionis, confeis no actual intoiest iii the piopcrty, not 
even a contingent inteiest(^), or an mtoiest in expectancy (r), since 
nemo est h<ereH i uentis , ami, as long as the ancestor is alive, theie is 
no person m whom the light to lake by descent resides. Jlence 
spes siicci ssionis is not a title to property (.s \ nor does it confei a i iglit 
to sue foi the pieservation of the property {t). 

Sect. 8 * — Chattels which Descend as Real Estate. 

Sub-Sfct 1 — In Gfmral. 

435. In general, chattels jx^rona] devolve upon the death of the 
owner on his personal re 2 >uxs('iitativos, to be disposed of by tlieni as 
personal estate (a); but, in certain eases, tlioy mo so assocuiled 
with real estate that they follow its quality as logaids inbei itaiice, 
and, in case of intestacy, they dex^olve on the heir-at-law, suiqcct 
to the iiglils of the personal rojupsentatives uudor the La.mi 
Tiansfer Act, 1897 (6). Such chatti'ls aie either title deeds or 
heirlooms, 

(p) Re l*(v. ^onA, SiorlGcy v. (1800), 46 Ch D 61 

iq) See WciOviii^^ on ronxcyancing, 8t]< od , ]» ii , r<*0rn‘<l to in 
Fe Faisons. Sloeklcq v ]*ar.^on^. sujna. ikt p 5‘J ; Af/. 'ud v H alhi <, f 18ix»] 
2 011 309, 3S0 It c'lnlois no mtoicsc j».I ,i,11, (iUk't viotrxi ot roi'l lutjcui , 
but only an o\]»oct,j.tiori of an inUnost {('hne^i y, lldluaj (IHTf), 4 ('!i J) 
413, 410) As to iho f iToct of an «''.'Pij»^iit of a o'.io/as, koo 

tiilo Oiiut K'l Aeno'i, A'ol lA^ * ]> '^70 

(;) R( (x>i' i, (hren v [1011] 2 (JJi 276, docideil on tlio Raxuifi; 

for luton.H'b yoHlt'i (iha) in exputaiuy iii the Docur.ed AVitc’s SisUi’s 
Miiriiago AiX. 1907 (7 Kdw 7, c 47), b. 2 
(s) lie Parsons, Slot LUy y Faisons, supi a, ]> 60 In this case* it waR 
hold tliat a married woman who bad an o\i)cdation bdoie tbe Mamed 
AA'^onien s Property Ad, J8S2 (66 66 Ant c 75), ol takniej piopej ty as 

next of kin, but wIjo did not adiiidly take ns ono of the next ol km till alter 
the Act, Ixeame eiilitk’d aftei tbrt Act and took foi liei sepaiate nso , sco 
title Husbam) and AVife, Vol XA'^I , p 349 Siuiil.irly, a wife’s jus rchciw 
under Scots law js, dining h^'r linj>baiurs bfo, a moie spes suecesmnis, and 
not “an edate or inteicpt “ in piopeiiy coming to Ikt “ duimg the 
coverture” within tbo moaning of the usual covenant for boitlement of 
aitir acquired pioporty (He Simpson, Simpson v. Simpson, [1904J 1 <'li. 1, 
(1 A ) 

(/) Bai'is V. Anqd (1802), 4 j)e 0 F & ,7. 524, 629; Clowes v. 
Jldlhtvd, supra 

{a) Nn titles Executors and ADMixjbTRATons, Vol XIV, p 218; 
Person 41. Property, Vol XXII , pp 40 U 
(6) 60 & 61 A^'ict. c. 05, s. 1 ; see title Executors and Administrators, 
Vol, XIV., p 238. The land vests in the first instance in the personal 
fepresentativea (t&td.) ; and so also do cliattels of the nature in question, 
asBuming that t hey are lor all purposes real estate. 
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Past n.— E statss asts IirrBBBsTe nr Beal Estate, 

Sub-Seot. 2 — TttU Deeds. 

436. The title deeds of land are of use only to the owner of 
fand in order to enable him to maintain his title (c), and it is the 
general rule that whoever is entitled to the land has also a right to 
all the title deeds affecting it(d), Accouhngly, the owner of land 
is entitled to the custody of the title deeds relating to it, and can 
maintain an action for thorn notwithstanding that tijc conveyance 
to him contains no expt ess grant of the deeds (f). 

This rule is necessai ily vai ied : first, where the deeds ai common 
to the titles of tlio o^\nors of different lands; and, secondly, where 
the land is subji ct to different simultaneouB or successive interests. 
In the case of common title deeds, airangoments are usually 
made upon sales or otljor dispositions of land as to the owner who 
shall hold them, and he giv(*s an acknow]e(igment for production 
and for delivery of copies to the other owners, and also, unless hf‘ 
is a tiustee or other fiduciaiy owner, an undet taking foi tlieir safe 
custody(/’). Hut, witliout such (‘Xpress stipulations, any ow^iua of 
land compriHi'd in the title detnls appeals to have the right to 
lequiro then ])H'ductioii (7). Quenlious of the rigid to title deeds 
loise l‘etw(jen i^ei-ons having ]>artial intensisin tlic land, that is, 
co-owneiH, ten.uit f(»r life and leiiiamdeiraan ; tiust(‘o and (.‘chIui 
(f'li'tiUbt , moitgagor and 11)01 igagoo; and landlord and tenant. As 
betwc'cn co-owners, w'hoever obtains the deeds is ontith'd to hold 
tluun, Imt he must produce them to the others {h ) ; as ho|.wo«‘ii a legal 
tenant for life aiid rcinaiiidornian, the tenant for life is entitled to 
the deeds (0 ; us botweoji triistoo and cestui que tiuit, the cestui qua 
tnist, if he IS (inlithd to possession, althougli ho is only tenant tor 
life, maybe givoii tho custody of them liy the court [j); as boiweeu 
ijioitgagor and moilgagoo, the ])ossessioii of tho deeds by tlio luoit- 

(( ) “ Tlio evidences aic, as it vv(*ie, th»‘ sinews el the land (Co Lilt (> a). 

((i) Ilarrwifion Y Pnee (IHiM), 3 l> <1 Ad 170, 173 

(c) lie W dUam'i and Ncwcasfh 's ( s‘/>) Conti net, [ J 807 ] 2 Cdi 144-, 14s 
ronnorly a feoffor who wan anted tlie iMiUee's title w*as entitled to retain 
all deeds contjuiuritj warranties on wdncli In* might himsell lia’ve to i(*Jy toi 
maintaimng the leolleeV title , but, it there was no waiiauty, the ieotlio 
1 00 k the deeds ((V) Litt 0 a ; (/yord) ('ttsc (1508), 1 Co llej) Ja; 

Ven V (178S), 1! Tuiu Uej) 708) It has been s.ud th.it upon a con- 
veyance under the Statute ot Ukor, 27 lien 8, c. 10, the gi.mlie to use is 
entitled to the deedp and mu the eeslui ({ite use (1 Sanders, I M*h ,ind Truets, 
Otli ed , p 117), Imt the leiral estate wdiieh \ests 111 the leAin <jne nse 
eairies wntli it the light to tin. deeds , ^ee Co Litt G a, nolo (4) , Malone 
V Minomfhan {\HVy2), 14 1 C L Jl 540, Wil]iaiuP,LawofPersonalPro- 
])eriy, IGth ed , p 12S 

(/) See Conveyancing and Law of Pi operty Alt, 1881 (44 56 45 \i(t c 41), 
R 9 ; and, for loiins ol ai t.j.owledgiueut, hh Kn(yclo])a*dia oi l aiins and 
Piecedents, Vol. XH , p 403 , .and, as to tin' effect oi an ackmo\ lodgment, 
b(*e title Sale of Lant) As to the statiitoiv lights ot an owm^r wlio on a 
sale retains part of the land, see the AVaidor and Pinnha ci Act, 1874 
(37 & 38 Vict e 78), s 2 , and see title Sale of Lai^d 

(^) See the Vendor and Purchaser Act, 1874 (37 &; 38 Vict c 78), s 2, 
w^hicL suggests that theie is an eiinitable light only ; and see title Sale of 
Land 

(h) See title Moutgaoe, Vol XXI , p 205 

(8) Garner v ITannyngion (1856), 22 Boav. 627 , and see pp, 176, 177, 
ante , title Seti lements. 

(1) Re Wiithc.s, WeM v Wythea, [1803 1 2 Oh. 369, and see note (/), 
p. 281, 'poaf^ and title Tklsts and Trustees. 
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gagee is an essential part of the security (k ) ; and, as between landlord 
and tenant, the tenant has no right to the deeds relating to the free- 
hold interest (Z), but he is entitled to those relating to tlie term (w). 

437. Apart from modern statutory enactment (a), deeds, court rolls, 
and otluT evidences of title to land, pass on tlui death of the tenant 
in fee simple intestate to the heir-at-law and not to the executor ; 
and so also does a box or chc'jt exclusively appropriated to 
th 6 m(o); but the tenant in fee simple can dispose of the deeds m 
his lifetime 

Suu-Sne r — lid rloomn 

438. Heirlooms ( 7 ) are articles winch, either from their connec- 
tion with real estate or by special custom, laiss, on the death of the 
ancestor, to the liGir(r). They are connected in this manner with 
real estate when they ate an incident of Lho tenure of land, or are 
necessary for mamtaining the dignity of the owner of laud or the 
poshessor of a title An ancient hoiii, where Ihe tenure is hy 
corn age f.s), the garter and cidlai of a knight (/), the ancient jewcds 
of the (5rown(u), and a patent cn^ating a dignity, aie all hen- 
lo('ms(fO. (Jliattols mav, possil'ly, also h(* heirlooms on the ground 
tliat tlu'y are an t‘ss»'ntial leatine in the ordinary onjovnuml of the 
land , as, for oxainjile, wild door in thejiark (r), assuming that they 
can be the subject of property at all If they aie so far lame as to 
bo under contiol, tliey go to the e>ecutoi (d) 


(A) Sec 1U]«‘ Monro Vol XXI , pp ‘201 el ifhum, Joncfs v 

Jiifltam, ll»e)‘l| 1 ('ll !>(»! , .iinl us {ri.Milu » .ili« Led by (ho 

1 >()S (,C tlthMloO-l , S'"' til! ' uOM(M*U , V'/i As 10 lI'O 

(*n<‘i‘t of 11 of juiioh ise for valuo wil^out ootu on tlu iii-Jit to 
BOO tulo hoiuiy, Vol Xin , p 7H 

(/) Hinpcrv FauJdei (ISIO), 4 M'ldd 120, 138, Jloihum v nJlc, 

(1S12), JJ(‘iv 3(:(), .oidst'o Ut»c Mouro\oE, Vol XXI , p 204 

(m) See V liam^hothni (1815), f> T.niiit 12 

00 Land TniiiMu Act, J897 (GO ^ Gl Vk t c ()5), b 1 , see note {/>), 

p 2 is, 

(0)2 151 Pom 428, Williams, Law of arnl AdniinistTuioifl, 

I’Mli t‘d ,p 518 , amlsoo title I'.xia’inons and Aomin U'oii.s, Vol XIV 

p 1 18 

00 ml \ ^yi<h)hov fir)9()), Cio E]]/> 490 

((/) Liom lomn--ATn(lo-,s jxon tool, ntciisi! (Oxford English Diclionaiy, 
(>vb ioce “ 11( idooni ”) 

(0 IIillv //i//, 1 1897] M] r> 483, 494,0 A ; and, as to lienloomK, sec, 
g( nmally, 2 B1 ('"orn 427 ; Wilha^ns, I ,iw of Executors and Adniinistratins, 
leih ed , pp 545 tl se(/ , tilh's E\JX'eieKS am) Admin iSTnATOus, 
"Vol XIV, p 218, Tule deodri arc sometimob classed as 

hen looms (2 151 tVuii 427), but it is moie eoiivoiuout to treat them 
hi'’ a lately. 

. 0 A’ q , the 3*ii<?ey horn (Pusey v 7hisr?/ (108 4), 1 Vein 273) Tenuie 
h\ coTiiage impo.M d on the tenani the duly uf winding a hoin to wain the 
hip >\ subjeels of Ihe eiitiy inj<' the of the ting’s eneiiiHs (Litilc- 

ton ^ 'r(‘uUD H 17G, (’o Litt lUG h) 

(') -^o hold HI ^oiihlnnhnh^nt^i, {Piul) Case 11584), Owen, 124, but 
pjohiihp (he (how II hjs a elaiin 

Ui) 18 b 

(h) L'f'* \ II ill ^ ^irput Armour and other relies hung in a church in 
lionoui ol an aueesloi an* .also hoiilooins The paison cannot loinove 
them, evcii a,^auniing that they are nnnoxed to hia iieeliohl, and tlie heir 
hiw an action against any person who defaces them (Co Lilt 18 b). 

(c) 2 Bl. Com 427. 

(d) Morgan v. Jhergavemg (Earl) (1849), 8 C. B. 768 ; see Williama 
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By special custom, such articles as the best bed and utensils, and 
other household implements, may be heirlooms, but the custom must 
be strictly proved (<^). 

439. The tenant in fee simple can dispose of heirlf<omfl during 
his life, but if he does not do bo, and permits the land to descend, 
he cannot devise the lioirl(>oms in a different direction ( /'). 

440. Chattels which ar»i not heirlooms at common law can be 
seiih’d in a manner c.niosponding to the uses or trusts fm a settle- 
ment of land so as to be inseparable from the land until a tenant 
in tail in possession becomes entitled to them They then Ix'ijome 
his absolute piopi'ity These so-called heirlooms are in hict the 
only heirlooms which usually occur in modern times (^). 

Suci, i) — Ljmitation of FMates in Sncvc'^Hum, 

441. The limitation of estates in succcssiou * is dealt with 
elsewheie (//). 

Part III,- -Estates in Land Created by 
or under Statute. 

Sue/ ] - TaiL 

Si 1 'Sl'^ r 1 — In (ft it ml 

442. Estates tail aiise from the ojinatum of the Kintnle T>e 
Ooins(Ooii cunditjomil fees i\i eoinmon la\s (a) 

At common law a limiUtioii to a man and a speci.il class of 
heirs, such as the heirs male of Ins boriy bv a spoeitud wife, was a 
conditional fee »'iniple (/-^) The condition uas pciionned by the 

JL.iw ot ri'i'-oiial Piojieiiy, lOlli od , p 110, iitirs Amm VLS, Vol 1 , p. 306 ; 

Vo] XV, p 202 

((‘) Co Ifitt 18 b , 2 Bl. Com 428; Williams, Law of E\eciitors and 
Admiiiistiatoiri, lOth ed , p. 545. It would seem, liowi'.vor, that tlio 
custom need not bo a eusiloin lu the stiict suiso bo as to lequire proof of 
immemorial usci (sec title Tiistom am) Vol X ,p 222), but tliat it 

would bo Biitluient to show' tiio custom ol the family for scvd.il '^ciieia- 
uoiin It js doubtful, liowo^er, wlidlior any such customs now c:x]st. 
Ailiclcs wlndi a.re bo attached to land or bmldin^fl as not to bo iemova])lo 
wutliout dama'v* have boon said to be lieiilooins by general custom (2 JJl, 
Oom 428), but they are in fact fixtines and follow the land because they 
are in law acluallv part of it , see titles Executoi.s and AnMiNibTRxiTORS, 
Vol XTV , p. 220 , Landlord and Tknant, Vol XVIII , pp. 410 et hcq. 
Such Oxtuios may oven me! 'de movable articles if they aie essential to 
the soliorne of a buildin|i^ , p 418). 

(f) 2 lU Com. 429, Williams, Law of Executors and AdnnniRtiators, 
jnth id , p. 516 

{q) SVe title Sr.TrLEMENT3. 

(h) Sec title SLrrLFMDNis, 

(t) Stniuto of Westminster II. (I2S5), 13 Edw I, c. 1; see Digby, 
History of the Law oi Real Rioperiy, 5ih ed , p 220 

(a) Estates tail can only he created m copyhold lands if there is a 
custom of entail m the particiilai manoi (sec title Coi thdldS, Vol VIII , 
p 70), and cannot be created in leaseholds at all (boo p 267, post) 

/ (b) WtllionY Z?er/iZey (1502), Plowd 222 — 252; see PoUock and Mait- 
land, History of Engbsh Law, Vol. II,, pp, 17 — 19 ; Challis, Law of Real 
Property, 3rd ed., p. 263 ; p. 172, ante. 


Bbot K 
Ghattela 
which 
Descend 
as Real 
Estate. 

Powen of 
tenant in fee 
simple. 

Chattels m 
in the nature 
of heirloomfi. 


BettlementB 


Ongin of 
estate tail. 



Real Pbopebtit and Chattels Beal. 


Sect. 1. birth of issue of the prosenbed class, and thereafter the grantee 

Estates had a fee simple al)Solute for the purpose of alienation (c) ; but, if 

Tail. be died without having alienated the land, the form of the gift 
was observed, and it followed the piesciibed couise of descent (d). 
The Statute Do Donis(6*) enacted that the will of the grantor 
accoidiiig to the form of the giant should thenceforth be observed, 
so that the grantee of the land under such a condition should 
have no power to aliene the lajjd(/), but that it should lemaiii 
to the issue afh'j the death ot the gianiee, or slionld leveit to the 
gianlor or liis hoirs on iailuie of thc' jiroscribed issue of the grantee, 
whether iK^causu theie was no such issue, or because, after issue 
boin, the lino of issue failed. The statute (c), tlieiefore, picventod 
the estate fnuu ever becoming a fee siin)'>l(' abi'Olute, and conveited 
it into an estate of inheritance of arc^tiieted nature, whence the 
estate was called /eiulnm talkatim, or an o,d‘ito tail (g). 

Suh-Se^’T 2 —( la ^Ijicaitun 

Estate in tail 44.3 An estate in tail in its wid(..4 form is wbeio lands or 
general, teijoiijontfl aie limited to a m m aial tbo Jieiis of his body without 
lO'drietion as to tlio wife of wlioni tlio Ikmit aio to be born or of 
the sox of the heus(//); and simiLuIy where tlio limitation is to 
a 'woman and tlio Inis of her body(/). Siicli an estate is called 
an “estate in tail o/aioial.” ll(/Wi‘Ver often the (l(mo(' in lail is 
married, Ins or lior is'-iio ot eveiy sucdi niamage, wiidliei m ile or 
female, are, in auccissive ordiT, (ia])able jnlm iting uiulei the 
entail; so that elder sons and tiimr issue will inheiit iii oidiT 
before youngei sons; sons and thuii >ae will nilunt befoie 
(jaugliteis and then and da-igbliss will inlieiit equally 

inter hc, the issue of each daughter taking hei shue (/). 

Estate in tail 444. An est.ito in tail general may be rostiictiMl to lioirs male 
male or tail or hoirs female, and is calhul, accoidingly, an “estate in lail male 
female goncral” (/r), or an “estate m tail leinale gimeial” Under a 

limitation m tale male geneial only male issue claiming con- 
tinuoubly through male issue can inlieiit ; and undijr a liiiiitation in 
tail female gtaieial only female issue claiming continuously tliiough 

(c) He had a fco Himplo also for the pinpijso of loifoiture, and foi the 
purpose of chaining Hu* land Tvitli icut, coniinon, or Iho like ((V) J^itt 19 a) 
If the giantce aliened before usue boin, this haiied the ibuie aUeiwaids 
born , but it did not b.n tlif giantor’s i^ossibility of icvoiter, and ho oouJd 
re-enter if the issue died wilhout issue {ihid ). 

(d) Co Lilt 19 a, and boo p 172, uafe. 

(e) Stat (12S5) J'{ Edw I, (5 1 

(/) A,-G V M(nlbo)ovq/i {Dule) (18J8), 3 Madd 498, f>32 

Ig) LiitioEin'ts Tenures, a 18, Co Lilt 22 a Ji’it an <‘stattj toil still 
lesenibles a fee simple in that it is e\{Mnpt Iroin h.ilnlny toi wa^^te, see 
Jh^ites’ {Lewtb) Cahe (1616), 11 Co K<‘]) 79 b, fouith lesolution 

(/i) Littleton a Tenures, 8 14. 

(0 Ibid , s. IT) 

(j) 2 LI Com 1J3 With regard to descent to he irs, the saino rules apply 
as m tlie case of descent of an estate ir fee simple, subject to tJie lestnction 
of the hue of luhciitauoe to hen’s of the body (see title i)EfoENT .and 
Distribution, VoJ XI, pp. 1 et sea); as to descent to daugfdera, see 
p. 210, anfp) 

(A) Lil'leton’s Tenures, a 2L 

(1) Ibid,, 8 22. 
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female issue (jan inherit But the latter liniifation docs not Sect, i 
occur in practice, since a linuiation in tail inah followed l)y a Estatea 
remainder in tail female does not exhaust the ])ot-'^ible issue* 6/), Tail, 
the ajipropriate remainder afitu* a liniitatiou in tnl male is a 
limitation in tail without lestrictioii of se\(o). 

445. An estate in tail may bo resturt^Hl to tb(' iw.'jrs of the Estate m tail 
body of two Rpeeilied jaaMoiis, and thru it is kno^Ml si: m “estate' special 
in tail special ” (p) This may bo, iiisl, whom the liimlaliou is io 
a single donee and the lieirs of Ins or lioi bod}’’ by a spe(aiied wife 
or huslund ; sind, secondly, whore the Inmuition is lo a dmti and 
woman wlio are either mairied or are cajiable of Isiwfiil marriage 
In the lirsfc (ijtso, tlio donee lias an estate m tail special ( 7 I, in the 
second case, the donees have a joint estate in tail special (r). An 
estate in tail special may bo further resliicted m the same way as 
an nslido in tail general to male hiais of the body or female lioirs 
of the In/dy (.S’)- 

446 Hone 0 estates tail may exist in Lbo following forms (0 - cussification 

( 1 ) Taj] geiioial* unrestnoted as to spouse and as to sox. of estates tail. 

( 2 ) Tail male general* uniostuctod as to sponsii ; resUicted to 
male issue 

v')) Tail female gem'ral nniestru tori as to spouse, restricted to 
female issue 

(4) Tail special resliicted to two defined spouses, unrostnetod 
as to s('x 

(5) Tail male special restii(d,od to two difmed spouses and to 
male issue 

((») Tail female s])(cial lO'^hncted to two dejin( 3 d sjiousos audio 
female issue. 

Sui» ,Shf<r 

(l ; ('f I (f>i 

447 'IT 0 appLOpnalo wa> ol cieahn ; an (‘"tate tail is to limit Deirsof 

— ----- — -- ' - the body 

(»«) 'i'lui., I'lidu ,i liii'ii.iiioii in i.al ma'e, Uu ton ni a d.nii'bici raniud 

imicnl , iioi, r , lirnita(j<»'i in l.ul j« m d,ni;;bU i ui *i ^Mni (Jaltli*- 

ton ft 'I’l'inu I * , * 21 , Co Lilt 25 .1. b) 

I'lhi'', 111 Inuitatioii 111 iiiii male wuU iciMnindei in (ail fi'ni do jj 

t'u <loTue ii iH usne a wnu'VNlio lias it^suo .> dantiliiei vvlio Ini' 1 isou, 

noiibrr of ilie Li'-i I wo ns .eJiuicd (Co Lot 25 b) 

{ 0 ) “ 4'he R.ilesi way, ayIk'ii a man will entail bi^ lands to (he hens male 
and feuiale of his bod a , j , to limit (be Inst eslaie t<» bn a ami the lion ft male 
of bis body, tlie romaindei to him and to the heirs oi his bmls", and then all 
hi8 issues wliatsoe^ei arc iiiheiilable ’ (Co Lilt. 25 b) 11. it li hinds aro 
given to a man and to the hens inalo or male ol iuo body, tins is an estate 
111 tail gdieia! {ibid ) , see Challis, Law oi Real lho|Mi1v, 3rd od , p 287; 
and sec note (f). P -45, poai 
fp) Littleton’s Tenurea, ft Ki 
(q) ?lnd , ft 2(1 

( 7 ) Ibid, 8 10, Co latt 20 b; see p 200, ante Jf tht* gift is to 
husband and wife, and to tlie hmrs of ilie bod> <»f the husband tlte husband 
has an estate in tail genoial, and tlie wile an estate foi lift (Littleton s 
Tenures, s 26) , and see other simiJar caseft (ihid , ss 27. 28) 

(i?) Littleton’s Tennics, ft 25 

{t) The late Mr Challis sugirested a clasbilieatiou und<T which general 
tail was opposed to hpecial tail, and tad general to tad male and female 
(Challis, Law of Real Property, 3 id ed , p 290), but in fact general tail 
and tail general are used indifferently, and the suggested clasBihcatioD 
seems liable to lead to confusion. 
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Shot. 1. the land to the donoe and fclio heirs of his body (<j). The use of 
Estates the word “ heirs,” cither expressly in the linntation of the estate or by 

Tail. reference to some other limitation in which it is used (/>), was, before 

18S2, essential if tlie estate \\('ie cicatt'd by ilcod. It cjjinot be hiip- 
plied by other words, such as “issue" or “ seed,” whicli, though they 
denote the relation of ancestor and descendant, do not 8})ecificji]ly 
point to capability of inheritance {c) Ihit the use of the woiils “ of his 
body *’ is not osseiiliHl, and it is sufficient if any woids aio nwA ^\hich 
oxpiessly or by implication denote that the hens aio to u mic itoni the 
body of the donoe , thus an estate tail is ci cated by a liniiUtioii to the 
donee and “ t)ie heirs of ins llesh,” or “ from him proceeding ” (d). 

(a) Or, more fnlJy, “ to t|je donee and tlio heirs of liis bodj hei^otten ’* 
A limitation to A “ and the hens of las body ” is as goo<l as to “ Lis Lena 
of hiH bod'^ “ (Co Litt 2b a, see ('halh'^, Law ot Ueal Pio]>eitv, .‘Jrd od , 
p , ^lnd eompaie note (w), p 1G5, n/rtr) Hut tiie liinhation is ^’ood 
without the woiil “ begotten, \md when thi.^ woid ib used il h iinliljeicnt 
iiiwli.it teuse it ifl evpiosrtd, thus, a himtation ** to ^he ihnit and the 
heirs of hvi body whom he ban bocotteii *' extends to ismio be^oJten allei- 
waids, and a Jimitiihon to him and the lions of Ins bod^ to be b('i'otien” 
exleiiiis to issue alicady bri^otteu ((V) Liil 2i) b , ih'hhUOtnouv \ 
eVn/u'/o/Zd { I*/ 3 j), Cas Talb 31.32, Doe JumehV (1S13), 1 

MAS 124 a({hh\ J*ien(Ictga,<it (im)), I K AJ 4311, 442) , but i ai her 
born issue aie exeluded it Hiich an miention is slmwn {Aoon (15Sf), 
3 Jjeon 87, v Dunhf* (IhSS), 3'i <di L 3S7 C A , see d 

Jatneii T Unlit ll, hfipra) to lii‘eflict ot statiiloiy pio^isionw upon 
the eonirnoii liiw lule, see pji 21(> 247, potiL 

(/•) Tliiia, a limitation to A and Uie heirs of 1 ik l»od>, r< maind-M lo T». 
in inauiRr aforo'ianl, creates an edate tail u* lemauub'i in }> (Co Lit! 
20b, fill' (foodutiht d Dtirton v (17M2), 2 11 v lU 40, t*2, as to 

con ruination by statute of an edato tad alioady ( leated) 

(o) Since tee tad is a tee sini]»le at (oinmon Liv», tlio woid ‘ 'a iiw " is as 
essential to the hmitanon in .i died asm tin' (\no(ap.iit tiom statute; 
see pp If»5, lOf), tmlt) ot .a Jiimtation in a fee simple (Co Lot 20a b; 
Xevil V A\ cd (lOIb), 1 HriUMd 152, Heaqood v iJtmt (103 1), Cn, <’ai 
306, MaLepiete v Fleieher (1734), Com 457, Wheehn v D'tle (1832), 

1 (V AM 210, DawkOJi v 7 >jm>ow (ISbO)^ I'l ^ L K 472, Dhilhp^ v 

James (1865), 2 Drew A Sm 401,411 , alinmod 3 he C ,1 ^ Sm 72, 
(’ A ) Hut a giant in frankn]a!iiai»e — i r , a !;ilt to a man ard ins wile 
(a near ndation of the doiioi) by tin* >voids “ m tiii'iKmauia'ie,” wliifh 
wcie Wolds of ait — ereated an t'^Cde tad wiilnuit tht* woid ‘"lieirs” 
(Littleton's Tenuies, s 17, Co I<dt 21 b; ChdOis, Jaiw ot Jtea! Ihopeity 
3id ed„ p 293) Possibly, m the case ol an isi.di i ul, an t i'])ii<>n is 
allowed to the rule .T]>idnal>le lo estates m lee sim]>le, iiamcl\\ th.it la a 
deed (ajiart fiom slatfiv*, see pp 10r», 160, unte) lUe word “lours” in 
the pluial is pRsontiai o laft 22 a: U'tnrtrL v. li^arntl (1746), 3 Atk 
291; Duhffer d Ttollope v 7 /o//opp ( 1734) Amb 453, 457, Dhamheit v 
Taylor {IHSi) 2 My A Ci 37(5, 387), Ihouali in a ivill the sitifrnlar 
number is sudioient {Bichanh v Bi^'faienny {Lad if) (1605), 2 Vein 324, 
White V Collins (1718), Com 289, J)ubberd Trollope v Tiollope, ^apia; 
and see p 165, note (7i), ante ) ; but in apjd^ing the rule in Shelley's Case 
(see pp 226, 229, ante), words of Iniiiiaiion added to the woid “heir ” 
make it a woid of puichase (d^t/icC.' Case (1597), 1 Co Hep •66 b , 
Bayleysr (1799), 4 Ves 788, Chambers^ Taylor, snpia) And as 

to w’llls, see note (t), p 229, ante, title Wills 

(d) (’o Litt 20 b; Beu’sjotd's Case (1607), 7 Co Rep 41a, Idle \ 
CooL (17()5),2Ld Raym 1144,1163, Jaekd.WestbyY Frlhenione 

2 llud A 1? 320; eomp.'iie Cotton's (7(1^^(1601), 1 Ijoon 211, 8 C, 
sub now Smy v June, Cro Ehz. 219 (wlicie theie were no words 
equivak ut to “ of the body,” and an estate tail was not created) An estate 
till has been created by a limitation to “ heirs male ” without “ of the 
body *’ where there were circuniRtaneea showing that these words should 
have formed part of the hmitation (Gilmore v Han is ( 1 693), Carth 292). 
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448. A limitation to the {grantee and his heirs, giving jpruwfi facie 
a fee smyilo, is cut down to an estate tail if words are added w'hich 
show that “heirs ” means “hens ol the body,” where, for exaiuplo, 
theio IS a gift over if tlr^ grantee dies “ without heirs of hit? liody” (e); 
or, where the gift ovei is in lavour of a jierson who is capable of being 
collateral heir, and it is to take etiect if the first grantee dus “ without 
heirs (/) , or whore the event on which the gift is to take effect 
doptmds on the existence of a collateial heir of the first gumtee on. 
hib death (<7); and perhaps a gift over if the grantee dies “ without 
issue ” lestncts \\\^ 'puind Jacic fee simple to an estate tail (/<). 

449. The vaiiations in the liimtation of estates tail required to 
create estates m tail special, and estates tail male 01 female, whether id 
tail general or special, follow from Lhenatuie of these estates The 
addition to “ funis” of the words “male*’ or “female” creates an 


iECT, 1 

Estates 

TaU. 


meaning 
“ heirs o7 
the body ” 

Tee simple 
reduced to 
fee Uil 


Heirs ‘‘male” 
or “ female. ’’ 


estate in tail male or tail female (1), and the specificaLion, iii a 
limitation to the donee and the hens of his or her body, of the wife 
on who^e body they aio to be begotlen, or the husband by whom 


(c) Co lull 21 a; and eonipaie p 241, ante 

(f) FeaiiK, Cojitingeut 1J<\ Lumlerc?, ]» -Itja , JJov d Litthdale x i^meddle 
(HUS), 2P &AI 1 I I2h, Wally (1837). 1 Dr <!i£ Wal 1, Jle 

[Jsfaic 2.1 L K Ii 121; lie Wanqfiy Waugh y [1003] 1 Cli. 

744 

iq) Ixo Waughy Waugh v Cripps, supra^ at p 747 

ih) Tli«‘i(* aio ftcvoial auiboiiiies to thm olTeet , see Camn'e Cait (1550)^ 
3 Leon 5 , lJe<L'b Cahe, (le30), lult 344, .aid see ibid ,pp ir)l), 253, 2S5, 315; 
S C , sub 'tiom Iloiel in v Kicholh (1034), Cro I’ln 3u3 ; Leigh v Kmce 
(101)5), Caiih 313, 5 Mod Rep 200, 1 Ld. Raym 101; 3 Salk 
137 Accoidnig to the ie])ort in Carthow, the List decision turned 
on the liuut.itioii being by way of iibo, it being saul that in uses, as 
111 wills, the inienlion pievails . but tins is eiionooiis, and tJio decision was 
^pven ou the lei;al olfcct ot the limitation , see Tapner d PecLham v 
Merlott (1730), Willes, 177, 181 . Fuller x Wigg (1701), 1 P. WniH 14, 
15, Bam field v Fopham (1703), 1 P Win*-’ 54, per WiimiiT, Lord 
Ketqier. at p 57, note (2) ; v (185(>), 5 I Cli R 88, Moiqan 

V 2Io}gan (1870), L R 10 Kq 90 Rut tho euiistun tiou is diileieiit 
wdieie the A\ortl.s aie “in deLiultof siieb uvsue ” (Jdley Booke (1705), 2 
Dtl Uaiiii 1141, 1 P Wins 70), or if tho grantee dies “without 
leairimr issue*’ [Olivant v Wright (1878), 0 Ch D 040) ; and, sinco theio 
.ippeais to bo no substantial giound of distinction, it may bo Unit iJio 
eat-es iirst cited would not now be lolJowed A reference to death without 

does not enlaige an cxpiess esMte for life to an estate tad [Stugvod 

V f/one (1034), t-io (Ur 3b0) As to iniplieafion of an estate tadaiisiiig 
upon a devise over aflei a I nluic ot issue of the first devisee, see, in the case 
of wills beloie the Wills Aet, 1837 (7 Will 4 A 1 Vict c 2(1), Gardner v 
Sheldon lUi71), Vaugh 259, Parr v Swindeh (1828), 4 Russ 283 ; Keg 

V Key (1853), 4 De 'D M & C 73, 0 A ; Aihinson v Ho/zhy (1803), 10 

H L Cas 313, v. A eitow ( 1 800), L. R 4 Kxch. 141; and, in tho 

case ol wills since the Wills Act, 1837 (7 Will 4 A 1 Vict c 26), see ibid , 
s 29 , Title Wills As to miidication of an est.itc tad upon a devise to 
the (levi‘*ee and his children 01 i^me, where he has no issue at the time of 
the devise, see Wild'^ Base (1500), 6 Co Rep 10 1) A devise to A and 
his heirs with a proviso that neither he nor his heirs to the tlnrd genera- 
tioii shall sell or mortgage the land cieates an estate Ud [Min timer y 
iZar% (1851), 3 Do r, A Sm 316, 6 E\ch 47, (1848) G(' H 819 ; and 
PQVi IJamiUon y IVc.sf ( 1846), iO 1. Eq R 75. Dodds v Dodds (1860), 11 
l.Ch R 476) 

(t) See p 242, ante. A limitation to heirs of the body, males to be 
preferred before females, creates an estate in tad male m the first inslauco 
[Deim d. Cieswtck v. Uohson (1770), 2 Wm R1 605), 
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8ww-i- they are to be begotten, creates an estate in tail special (/,). But 

Estates the spouse who makes the entail speiual noofl not be pai ticnlarly 

named. It iR siidiciGiit if ho or poo ir defined as t(, 

claBRf/). Wheie the liniitatum is to a hu^Iiaiid and wife as the 
doTJooH, the esUto tail vests in tlie hiuluiid or wife or both 
* according as tlie issue are io piocood from one or botli An 

Heirs of estate tail may bo created hv a iimitation to the hens of the body 

deceased of a deceased })erRon, tholiifat of such littirs who becomes entitled 

person. taking by imrcliase (?i), and by a hmitiitioii to an only sou and the 

bens of the kody of Ins father who is tlien dead, tlie son taking an 
estate tail winch on his death without issue will go to the next 
heir of Uk 3 body of the falliorfo). 


(ii ) By Statute 

450 In a deed it is now Bufficient, in the limitation f)f an estate 
in tail, to use the words “ m tail ” witliout the wouh* heirs of tlu* 
body'’; and, in the limitation of an estate in lail male or in tail 
female, to use the woids ‘"in tail male” or “ iii tail hiiuile, ” as the 


(/i) Littli Ion’s Tl>]ulTC^, s 20 A hinil/ilion to llic “ Jc'irs ” of a 
man by a ]>iuliciilai wife “foi ovoi ” is llic Ksnne iis a liiniiaiion to the 
licirfl of Ins boely b,v ibo ]>aifn‘ulfn and cjoatc^ im oslrtc (.ril, uotwitb- 
Btanding tlKMvnds “ lor I'vei ” ^ fVn/o/i (IH'14), 2 JUew -130, 

affiiiiK'd (J«r»S), 7 11 \j (\is 

it) Poqe V Ilaywuid (1704), 2 Salk: b7(‘, more fullv lepi^rled in I’i'jfott 
on Kecovenco, y 170 (“ devise to Maiy Uiyant and the Innis nude oi her 
body, provided she iiileiniaiiics witli and lias issm m do ]>v one Kinnamed 
Scaile’'), I'dhim ('lnUon v /Vn4 ro'/b’ (//(//W ), | IIHS2J i t'b 31, (’ A , 
affi lined, 1 10031 A V 111 (d* n^e to t Ik'iIj v, if he nnniK ^ a lit ami 
■wonhv gentle Oman, and liih ismio maJi*”) Jn both ease^ an ^vtate in 
Bpeinal tad male i\as (leated, also jn v Maihu, [1J)UJ] 1 I \l 

370, A (di'MH^ to A , and no ]>eiSi)ii to inli( id “ unl(‘.s a l.inlul 
issue of <i male eliild got by maiiiage witli a ies|)e<‘table i’loleslant. 
female, of piopei eondueted inneidi”) 

im) In a hnutatioii to lonband and vMfe .iiid to the luma Avliom the 
hudinid shall la-get nr\ the l)od\ ol (he \Nde oi to tli" In-ns ot the hvKl> oi 
tin 1 ii>b.ind ajid 'Aile, llieie is ii«» tlistimiiun h<*1v,(sit liodni ui .iiid \»iic 
as th(’ sonieo oi jssue, and the t-^ido m hpe< rd Ini \*ds m hruii 
(Inttli'ion’h T( ninr", p 28 , 7b’?i7i d TiuhU y f/d/vi (I';SS1 2 Teiiii lu'p 
431 , ^yllh^(mb \ ll lUwmH (1810), 12 I-latfc, 200) Ibd vIu-k the limita- 
tion js to linsh.ind and 'SMte and thi* 1 eiis ol tlie body of 1hi‘ husliand, Hit' 
}i’(.->iMnd has an ei^ale tad in ja .J and the 'wile an estate lor hie 
(imticTou’s Teimies, a 20), ami oImjo th(‘ lin d djon is to ibe hll^ban^^ 
and wife and to the liens ot the hufbaiid vim h lie shall beget on tlio 
bod\ of the vife, the husband has in (‘state in spi'iial tail and the \yjf(* 
an estate for ]do (Jatt let on’s ''I'enures, s 27), and a liind..'itioii to husband 
and vile and to the heirs oi the h(;d;\ (d tJie vjk l)^ the Iniphaiid b(‘gonen 
gives the Vile ail estate in p]‘eei;d Ian and the Inishaml an (-'Ime ioi life 
(LitiletonV T( nines, s 28, /hTt' (' YnWJM Oillof swyr?^ , lUjiys y 
Bonham (IfiOS), Y('l\ 131 , and see Oe,ssm;r v TayUr (Id*)''), ^Sty 325. 
Throqma'fton nod Jiolnrtbon T HV/emev (I'JTO), 3 ils 144; A limdation 
to A and his luns on the hody (d ,Tane S b(‘g<dten is an estate tiul 
(('ImdhiyKs Can (1595), 1 Co Hep 120 a, 140 b, fifth rosolutiori) Tins 
had b(‘en quosiiont'd on the giound that the heiifi might be collateral and 
begotten on the body of Jane S by anoliier than A , but “ begotten " 
neceSRanly means b( gotten by A (Co Jjilt 26 b) 

(«) Crtsp( undated), Co Litt. 26 b , TTrigi^tv 

2 Drew 439 ; affirmed (1868), 7 H L Cas 36. 

(o) L:ttloton*fl Tenuiea, b 30. 
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case requires, without the words “ heirs male of the body ” or “ heirs saor. i. 
female of the body ” {p). Estates 

Sob-Sect 4 — lhaentatl 
(i ) /n General 


451 By the Statute Bo Donis(g) estates tail, so far as the Disentail 
legislature could effect its intention, were made inalienal'le. Under pno** to 1834. 
the provisions of that statute whatever disposition was made by. 

the donee, tiie issue in tail could, on his death, defeat the disposition 
and lecovcr the land. But the tendency of the courts was to 
favour free ahenatior) (/), and, in the course of the nG\t two 
cenluiies, they o\eirode the declared intention of the legnliliire, 
and it was estahhsiied that tlie tenant in tail by using the iiditious 
legal process known as a “ common lecoveiy,’’ could liar liuth the 
issue in tail and the remnnidois after the estate tail (.sh 

452 h recovery was a i\al action brought against the tenant of Recovenfs 
the ireehold. This might lie the tenant in tail himself, but more 
usiinllv theie \vas a jirehminary coinovamv of an e.dato of 

Iin Ml *(ii.i!e he(‘hol<l by the tenant ill tail to a nominal tenant who 
wsis known as tlie tenant to tlie pra<*ip(‘ (/) Against liim the action 
^ a ^ krouglit, and its ('<fi( ae^ depended on th ' liocinne of warranty (u). 

Jt ^\as as'^uuied that the oi-'ate tail had original] \ Jieen guuihid wnth 
wan ant aiid the h^melit of this wairanly would then i)e available 
foi tlie li-sue in tail. The hsiant to the pKeci]ie vomdied^ to 
wan ant the buruit in tail, wlio in turn vomdied the coinnum 
\ou(*}iee(u) Tlie common voecdiee made default. Judgiuent for 
rocoieiyoi tlio land was gnmi in f.iToiir of the dojiiandant, who 
thcieujMii obtained the land in foe simple, while judgment for 
roco\erY of lands of eiiual value was given in favoiu of tlie tenant to 
the pjas’pi' against the tenant in tail, who m turn had the same 
lecompoiibO liom the eoiinuoa voueliee In legal thooiy this 
Kuompense gave to the issue in tail what they lost by the 
(leiuaiidant's leco'.eiy of the (’iitculed laml(6). The process was 

(p) (\)nvf*yancinG: find Law ot Pinp^'^'tv Act, JHSl (44 45 Vict c 41), 

B 51 , <111(1 bco Lkidliw, Law of RtjaJ rioperiy, Itid cd , p 2')7 

[q) Statute ol WoHtmiuslei 11 (1285), 13Ldv^ 1, c 1; boc pp 172, 242, 
ante 

( 7 ) See pp 143, 227, iKjfe {(),, iuii( , and see p 287, 

{«) Taliiirum's (Utsc (1472), V. 11. 12 Edw. 4, lo. lU, p! 25 , Tudor, L C 
Real Tio]) , 3id cd , p 605 , Digoy, llK>toiy ot tlie I^aw of -il Tjojicily, 

61 I 1 ed . p 255 , (diallis, Law oi IRmI rioiKwty, 3id od , p 306 

{t) Wlu'ie IIk^ laud w.is lei tor luma at a lent, tlie kssee wao the teiifint 
of the iinnudiato liioliold ; hui lo avoid biiiiffiiig him into the ieco\(MV, it 
vas piovided by stat (1740) 14 <Jeo 2, c 20, ss 1, 2, that the person next 
in lernaiiider or leversiou niJj.Mn make the tenant to the puocipe 

(it) to wair.'iiities, whii h Sii E, Poke releis to as “a eiinous <md 
euiitimg kind of learning 1 as nre you ” (Co Litt 103 b), set Littleton’s 
’JVmiies, s 007 , Co Litt 1(>I 5, 305 a et eeq 
(«) The common voueliee was usually the ciier of the couit, selected 
because he w' as a man of 110 sulistance (Lhallis, Law oi Ke.il Propeity, 

3id cd , p 311) The couits allowed this tianspaiciit fietion m oidoi to 
make laud alienable (see note {h), p 248, pesi), and the procedure came 
to be sanctioned by the Icgislatuie, see note (t), supia 

(h) ¥01 a fuller account ol the proceedings m a common recovery, and 
the variations accoidmg as the leoovery was with singks double or treble 
voucher, see 2 B1 Com , p 358 ; ChaUis, Law of Real Property, 3rd ed., 
pp 310 €t ieq , and, for the practice in investigating titles founded on a 
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Biot. i. completed by the demandant reconveying to the tenant in tail in 
Estates foe simple or in such manner as he might direct. 

The effect of a common recovery was to bar the estate tail, and 
Effect of a ^^e reveibion or remainders, and all conditions and collateral 
recoverj. limitations annexed to the estate, including executory interests still 
in fufiuo taking effect in defeasance of it, and to eonvoit it into a 
feo simple, if the creator of the est.ite tail had the fee simple, or 
otherwise into a fee commensurate with liis estate (c). The right of 
the tenant in tail to suffer a recovei v was an inst‘parable ii'cident of 
ins estate winch could not he jirohibited liy condition or any other 
device (d). The recompense m value was recogiiisiid to be a fiction, 
and it was no objection to a recoverv that the judgment for the 
tenant in tail to have lands of equal value produced in fact no 
recompense (/?). According to one view, this fictitious recompense 
was only roipiired for the purpose of making the recovery good as 
against the issiio in tail. The remaindermen were haired by tlie 
assumed coiitinu.incc of the estate tail(/) But according to 
another opinion, more nasonahle, tliough peiha])s less technically 
correct, the remainderman was liarrod luicause he was entitli'd to enjoy 
the recompense (//). In the result, lecovenos came to he regaided 
not as actions, hut as common forms of conveyance (//), hut the 
rocovory did not affect estates deiived out of or incinnhrancos on 
the estate tail, althoiigli incumbrances on the romainder or roveision 
were bailed (t). 

Fine 453 An estate tail might also be haru d by a fine. Tliis, like a 

zocovery vas in form an action (j ) ; but w hil(‘ a i ecovoiy was pin sued 
to judgment and took its (‘fleet from the judgment, in a fine the 
proceedings weie comj^'omised by leave of the couit. The fine 
was, however, equivalent to judgment, and it operated to bar the 
issue in tail immediately, ami the claims of the loniainderman at the 
expiiatiouof five years fuun the time when their estates respiA lively 

recoveiy, see 3 PrcRlon, Abstracts of Titles, J35 et seq Foi fonu of judg- 
ment in a reciivery, see 2 lil (^'om , Appendix v 

(r) 1 Tn'Kton, Abstracts of Titles, 394, 2 Pieston, Abstracts of Titles, 
121 ; (-lialliH, Law of Real Propeity, 3id ed , p 314 
(d) Mildmay's (Sir Anthony) Case (1605), 6 Po Rep 40 a, 41 a, see 
Oorbei's Cane (1600), 1 Po Rep 83 b; Vortmqton^s {Muiy) Case (1613), 
10 Co Rep 35 b ; ('liallis, Law of RctJ Property, 3rd cd , p 203. 

(c) Vorimgion’e (Maoy) supra 

(f) “ The recompe’ise m value is the reason of the bar by common 
rocovenes as to the *sRue m tail , but not the reason why it bais as to him 
in reversion or remainder; but the leason m this case is because the 
recoverer in supposition of law is in of the estate tail and that in judgment 
of law has still continuance” (Ilvdson v Benson (1671), 2 Lev. 28, per 
Hale, C J , at p. 30 ; see Bare v Snow (1578), Plowd 514) 

(q) Jifartin d Tiegonwell v Straehan (1743), 6 Teim Rep 107, n 

(h) Dormer's Case (1593), 6 Co Rep 40 a, 40 b , Mnitin d TieqonwcU v, 

(1744), Willes, 445, H L, per Witles, C J , at j) 451, in giving the 
opinion of the judges to the Louse of Lords : “A common recovery la a 
conveyance on reeoid, invented to give a tenant in tail an ab^■^ollltG power 
to dispose of his estate, as if he were tenant in fee simple ” The reasons 
given m the books for the eflectivem^bs of a common recovtuy are, however, 
as Wtlles, C J., observed, not eonsist(‘iit, and the leal leason was that the 
courts were resolved to allow to tenants in tail the power ot ahenation. 

(i) Prc'ston, Abstracts of Titles, Vol. III., p. 137 ; CapeVs Case (1693), 
1 Co. Rep. 61 b. 

(j) As to fines, tee 2 Bl. Com, pp, 348 et seq. ; Challis, Law of Real 
Property, 3rd ed., p. 304. 
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fell into poBBession(A,) It was nocossary that the pfuson who Itjviod Sbct i, 
the fine Bbould have an eHtafce of fiewhold(/), but not nocesKarily Estates 
tlie immediate fieehold (m) ' Tail. 


464 Finep and rocoveriea woio abolished (n), as from ibo Abolitjonof 
J51st Docember, with the exception of fiiu‘s levied ('r recover ] ‘m lines aiwl 
BufTerod under proceodin}j[s pending at that date, and tlm proseiib 
mode of barring entaila is defined by statute (o). 

(u ) Siaiuioti/ Pouer 
(a) In Qcnfijal 

455. A complete disentailment ib effected when land is Bet free Effect of 
from the clainiB both of the issue in tail and of estates and iiiUirests 
Bubseqiient to, or in defeasance of, the estate tail. This result 
follf'ws when the tenant m tail effectually disposes of tho lam^ in 
ftje smi})le A partial disentailmeiit takes place when tho tenant in 
tail effectually disposes of tho land for an estate less than the fee 
simple, and then the claims of the issue in tail and of tho 
i( iinindermon are oveiridden to the extent necessary to give effect 
to tlie disposition. 

(fc) OiK^mally the rino had the same effect as a final judgment in a wnt 
of irdit, t’u't n, il ojHTalcd immodialcly as an al).solule bar to all claims 
(('Miise on and Kecovoin's, Vol 1, ]) 150, sceliiaft, V'ol VI. 

D 438. fol 435 b) Suh'<'(p4(*iiM\ claims \vcie allowed to bo brought boUi 
agcUusL a judgiiu.nt oil a v.ii- (a jigh(,a.id against a lino, withiii a yoai and 
a day, and a fine waa us(‘d ii \ a o/mvv vanoo iiudci A\Iijch a pniohasei's 
title bocame safe', afu r a short time, againsl oveiy kind of olaim (Ouiso on 
Finos and Koeovene',, Vol J , p 161) Tins was a* eoiiinmn law, but the 
offoot of lines was \ uo'd Iioiii time to time by siatuio Publicity was 
ie([ijir<‘d by 8ia( 18 I'ahv I, sfat 4 (dv modo Iriatidt fine{>) , but 

tliov si (U Jiad to{> gie U an elle< t aguiist peixuKs ullim.iloly eutjll(‘d, ami 
tli( Sfalute of N(Ki-'5cie ('‘fi'e). Kda J*, 16. confiiuil tJi(‘ir opera- 

tion to the aclual jiailu'' to Ihe '»,i, ; Tbn continued for a fiundi(d 
ycaiK, and then by stat (I IS3) I Rie H, c 7, and alt erw aids by tho 
Btat (USD) 4 lion 7, c 2 1, Ijiios w'cio lomtiodneed as a nioaus of 
limning chums to land Vine l.iiiuHioiib had (o be made, and tlio peiiod 
of limitation was five years Against lutuic rights the ran 

from the time when the right, foil rnto possession , and in Orise of 
dibability, from tho removal of tlu' disability Tims the riglit.R of remainder- 
men were saved till t.hoy lei! into pos.sessioii Apjiarenlly the iino was an 
immediate bai to the is^ue in tad {Anon (J527), Dyei, 3 a), but llif! point 
was doubtful, and it was sel tlod ugainst the issue by stat (1540) 32 lion 8, 
c 36, s 1 The stat il480) 4 lien 7, c 24, contiiiueti to operate as 
a means of bamng estates tail until 1833 .As to these Rtatul.os, see Challi?-, 

Law of Real Property, 3id ed , pp 305 et seq 

(/) A fine was eipiivalent to a feoffment upon record, provided the 
peisoii levying the fine had an estate of Ireelndd , otlierwiso the fine had 
no effect whatsoever with respect to a Blianger, and it operated as an 
estopiiol only, and barred none but the panu’s to it and those claiming 
under them (NmtA d Dormer v Packhuisi (1742), 3 Atk 135,11 L , per 
WiLLES, C J , dehvenng opinion of judges in House of Lords, at p 141) 

(w) Thus the fine of donee m tail witli inoclamation baiK'il his issue, 
whether he had an actual or vested estate tail, so that he w<is seised of 
the same, or a contingent, future or executory interest in tail (1 Preston* 

Abstiacts of Tiilcs, 402) , and, as to fines as a species of assurance, see 
3 Preston, Abstiacts of Titles, 130 el seq As to the advantage a fine 
might have over a recovery, see Challm, Law of Real Pioperty, 3rd ed., 
p 313 

(n) By the Fmes and Recoveries Act, 1833 (3 & 4 Will 4, c. 74), B 2. 

(o) See ibid , p 3 
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456. Every actual tenant in tail(j}), whether in possession, 
remainder, contingency, or otherwise, has now, by statute, full power 
to dispose of the lands entailed for on estate in fee simple absolute, or 
for any Jess estate ((?) ; and consequently he can eflect either a com- 
plete or a partial disentailinont of the lands, wlmdi terra, for this 
purpose, includes herodjianumts of any tenure, wlietliei corporeal or 
incorporeal, and any undivided sharo therein (r). But the power is 
not exercisable by a tenant in tail after possibility of issno extinct (s) ; 
01 by the teuaiit in tail of certain lands confened for public services 
on tile original grantees (/). The full power of ban ing the entail can 
only be oxoieiaed by a tenant in tail of full age in possessior;. Until 
he attains tho age of twenty-ono, he is subject in this respect to the 
ordinary disability of infancy (a) ; and, while his ({state is futuK!, hia 
power depends on the consent of the protector of the settleinent (y). 
Without this consent, he can only create a base fee (u). 

As under the previous law, the right to bar the estate is a necessary 
incident of the estate and cannot be fettered by the settlor (a;). 

(b) PioUdor of the SettUment 

457. Wholo a tenant in tail who projioses to bar the entail is 
not immediatcdy entitled in possossion, the exercise of his ])owor is 
subject to tlie consent of the proketor of the settlement. The 

(p) I e , ilio (cuaiit of an estate tail winch has not been haired , such 
tenant is deemed an actual tenant in tail, althoiuih the estate tail may have 
been (li\estcd oi luined to a light (Fines and liectiveiics Act, 1833 (3 ^4 
Will 4, c 74), R 1) Fornieily an estate might betniiK d to aught ot enli y, 
mwliielic, ISO the tenant in as nioiely divested ot possersion and could legaiii 
the po^ >( by le-enteiiiig or by a possosoory action ; ting was the i ase 
wheio a tenant for life piioi to the estate tail, .ahenafed in fee; hut an 
alienation by t^nniiit m tail had a gi^'atm eflect , it woiLed a discontiiniance 
(see 1 Fieston, Ahstiacts oi Titles, 3d4), andilepiiveil tho ispue m tail (»f hss 
light of oiiTiy, leaving him with the light ot pioj’eit.v, which he could (nily 
a«5ncitiD a pioprn'taiv action (Co Lilt 327 1); Co Lilt 231) a, Builei’s 
note (1) ; see Goodrujhl d Fowln v t e7t'#.fcr(l809), I Taunt 578, Kx Cii ; 
Picston’fl aigUDicnt , ibid , pp 5S7 et yai ) This di dmctioi* w as abolished by 
the Ileal Pi operty Limitation Act, 1833 (3 &: 4 Will 4, c 27), and a claimant 
to an c a,^ long as ho has a light oi action InisaLiO arigJit, of entry ; and 
SCO title Tnivii'i’A rioN of Actions, Vol XIX, pp lOi, ]t)5 Put iii the 
present eonnetiou “divest” includes tho case where the tenant m tail 
has ceased to have holh possession and the right of possession; wheie, 
for instaiieo, he has alnTitited the land witliout bailing the issiu\ so as to 
pass a base fee, and uJiere his propeilv has boon tiansiened to another 
peison by opeiation oi law Ilf ace the tenant in tail continues to he 
actual tiuiant in tad for tho piupose ol the Btatute (1) where he lias been 
oust(*d by an adverse claimaitt , (2) where he has alicnat(‘(l in iee not 
under the statute : (3) where his estate has been tianstoiied by opeiation 
of law, as upon its transfer to an adiiniusiialor on coiun tion foi felony 
(Fc GnhLcll and WalhiTs" ContrthL fl9Cf>] 2 Ch 1, C A ) 

{q) Fines and Pecoveiies Act, 1833 (3 iV 4 Will 4, c 74), s 15 As to 
disjiosing of the estates tail of hanhinpts, eeo ihtd , ss 60 - -(19; title 
B AN KKUPTCT AND Insolvency, Yol ll,p 121 
(i) Fines and ncco\ erics Act, 1833 (3 A; 4 WiD. 4, e 74), s. 1 ; compaie 
pp 150, 157, ante 

(«) Fmes and Ec<'oyeiies Act, 1833 (3 & 4 Will 4, c. 74), s 18; see 
pp. 174, 176, ante . and see p. 260, pod, 

(t) 8ee p. 261, post 
(tt) See p 266, post. 

(v) See the text, infra. 

(id) See i> 262, wst, 

(a) Dawkins y.Fenrhjn {Lord) (1878), 4 App. Cas 51, 64 As to the 
MFOunent el the deed, which is necessary in aU cases, see p 256, pod. 
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person to hold this ofiSce may be appointed by the settlor (y); in 
default of such appointment, he is designated by statute (z), 

458. The settlor may, by the settlement entailing the lands, 
appoint any number of persons m esse to be prottutor of tbe 
settlement in lieu of the statutory protector, and either for the ^ 
whole or any part of the period of the statutory protectoiiite; and 
he may insert in the settlement a power enabling the donee of the . 
power to fill up vacancies m the office of protector occasioned ]»y death 
01 retiioment(?/) If theio is no other persiuj then protci'l/u , the 
persons appointed under the power are protectm ; otherwise, they 
are protector jointly ^Mth the existing piotector , but the numixu* of 
persons composing the protector must iu*ver e\co( d Ihieet?/) 'i’iie 
ajijHjintment of a jirolectoi under suili a power, and also tlie 
retiKiment of a piotecioi, must bo by deed, and the deed is void 
unless cm oiled within six months after (‘\etUlion.* The perion 
\vlio would bo statutory solo pioiocioi may bo appointt‘d piotectoi 
.iiul, unless otheiwiso (brocled by tlie settlor, jiia\ act as sole 
piolccLor if the othei iiersons const] tutmg tlie protectoi shall iiave 
died or resigned and no otlicr pei&on shall have bemi appointed in 
then place (y) 

459 Wlieoi M'veial poisons have been apjnunted piotector, Devolution of 
ihen, upon ihi* deedb ol any oi il’om, the opin^ survivis, and the orate 
[Caivivois coii^tiLuto the pLoU\ior uniil ll'c v.tcancy m bU])phod(a) 

When alMho p«'is'iih (.on^iii>d)np, th(‘ die, the oihco 

^]^AM'lveS ujvm P'M hUledoyv piotectoi (/;). The <ouit (l-»os not 
frtvoni the Mp»'*ir 1 1*1 lOtuii of a ])n h vU i, and a whose 

duty it H to male* i, f*. ! i' niont ui del dindiieeluin of the loiiitin 
[un. >'k, itiee nf an e^^'elt^ol\ Da!it\uil u .1 in the abstsu'e oi special 
cncuM.'Icii' os, be uqeiiod fcj ;ipp('int ]K‘Ua)iis as ]>iotectoi (i ) 

460 Wlio^e no piobctor is app nnled by the setl1eni(.nt, the Rtjiiutory 
ownei of the liist suflicient estate, usually a life estate ir/), if it 
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(I/) PiiKM .nul Kec(»v(‘iJ('B AH,, I8‘^3 (3 A 4 Will 4, c 74), s 32, which 
pioliihits |]>o jiipojnlTi'(‘]it- of nil c'h ri 

(z) lbi{i 21 11 As to iliCHl a (ill oiy piotectoi ate, pc( i lie text, i/i/ra 

(a) J:(ll\ PoPh/y (IS73), L K 15 Eq 178, and this is so e\en though 
tlie settloi lias given jiovoi to ai>point a new piotector “ to the intent that 
the lull Tiuiiihei ol Ihice pcisoiis should fijun lime to liiiio till the office,” 
unless he has cleailv oxoliuled the exeioiso oi the ])o\>oj8 of proteetor 
duiiiig a \aeaiiey {(Johev v JUtyley-W vi fhnufloii ^ [lOOSj A C. 97) 

(b) (Jlarle v Ohambethn (1-S80), 16 (li D 175 

(c) Barhcry Le Desipenca {Hatoness) (1813), 11 Sim 508, 527 

(d) Finos and Ecco\ene8 Act, 1833 (3 4 Will 4, c 74), s 22 ^^The 
estates fepocificd as sufficient to conlei the oflice ol protector aie “ any 
estate for yeais dctormimihlc on the dioiqung of a life or lives, or any 
greater estate (not being an estate for yeais) ” The estate speeihcally men- 
Cloned refeis to a foim of setti<'ment now ]>iactically obsolete The first 
hmitatiou w\as ircqncntly to A tor ninety-nine ,^eai8 if he should so long 
live, followed by a leinamdei to his Dr.'t and other sons in tail A. had 
tl'iis no estatc'oE fieehold, and Ins conuiiienee in a re**ovcry was not 
nca'SKaiy (Siigden, Peal Pi opeify Statute^, 2nd ed , j) 215), This form 
of limitation was adopted in order to heep the land in settlement as 
long as possible (see Bdl v HoUby, supra, at p 189) The Fme^ and 
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Sect. i. subsists under the same settlement as the tenancy m tail («), is the 

Estates protector ; but an estate arising by way of resulting use or trust 

Tail, to the settlor is deemed for this purpose to be an estate arising under 
the same settlement (/) ; and so is an estate by the ciiitesy in respect 
of the estate tail, or of any prior estate created by the same 
settlement (g). 

Trustee- 461. The prior estate which constitutes the protector is by pre- 
protector. forencG the beneficial estate. If there is a prior legal estate out- 

standing in a bare trustee, he cannot lie jnotoctor(/0. If, however, 
thoiG is a ])Hor legal or equitable estate in a trustee who is not a 
bare truske, and there is no person beneficially entitled in respect 
of a concuirent jirior estate, it seems that the trustee can be pro- 
tector (0 , but if theie is a peison benelicially entitled under a juior 
estate, he is tlie protector, notwiiliKtanding that there is a concui rent 
legal estate in -a trustee {k). 


Heirs, 
executors 
and adminiB 
tratoTB 
cannot be 
protectors. 


462. An heir, and an executor or administrator, cannot be 
protector m respect of any estate taken by hiin a^-i .‘'Ucli heir, executor, 

Rtv()veiif‘S Acl, (3 iSr 4 Will c 74), made his consf'iit to disciitailjriL, 
noccsHaiy. A lilc esiate m irit.itoT ilian .in eslato tor doloinonablo 

on ]ii(‘ (M‘e |> 210, ro/h ), and is \Mtliiii tJio Fii)»*s .ind UonjvuU'S A^'t, 1833 
(3 A" 4 Will 4, c 74), a 22. and so, a littlion, ih a ]»iioi esiaic lail (/.V 
JJlctvilt (1856), 6 J)e M & 187, F A ) Ibit a at a rf iit oaonot 

be protector (Fines and IbMoverics Act, JK33 (3 iV 4 Will 4, c 74), s 20) 
(<*) The ownei of an esiale aiisiio^ nndei ii dil’lcn’nt sotllcnHid is not 
piotoi tor {Ilfrnvgtoii t H* oil (1875), 32 Ij T 127) , but an est.ate confirmed 
01 icstored by a settlement is deemed to aubf-iRt theicnndei (Fines and 
Kecovenea Act. 1833 (3 & 4 Will 4. c 74), a 25) 

{/) IhiiJ t B 22 As to whethei, cipart from tlio statute, a n suiting use 
anses under the settiemeut, ace p 278. posf , and, for lustanro of such 
a use, see hymli v ('Imkin, [1900] II K 173, F A 
ig) Finos and Recoyciios Act, 3h33 (3 & 4 WiD 4, c 74), s 22 As to 
cRtatcB by the curtesy, aco pp 183 H beg , ew/c Put a dowcicss taunot 
be piotector (Fmca and Rccovetus Act, 1833 (3 & 4 Will 4, c 74), s 27) 
(h) Ihul , 8 27 , and as to tliomc.iiiiiig ot “ liaio tiiistci ,” see title Thurts 
AM> TmibTbE^^ III a bettleineut cn^ated bclmi' the jMSsiiig ol the Act 
(2Sth August, 1S33)— or pcihapa befoic the 3J^t l)uombi*r, 1833 (see the 
diacepraucy lu dates in ihid , rb. 27 and 31, and compare Sugdeu, Real 
Pro])erty Statutes, 2nd ed , p 219) — a bare trustee (as to this term, see 
lie Ounninqhim and Fmylivg, [1891] 2 (Jh 507 , Ue Howqote and Obhoru's 
Oontraet, [1902] I Ch 451) can be piotectoi, since in virtue of 

his legal estate, he would luive been the peibon to make a tenant to the 
prascipe (Fines and Rceoveiies Aet, 1833 (3 & 4 Will 4, c 74), a 31); see 
t^taxih d Dormer Y Vaekhuist (f742), 3 Atk 136, II L ) , but lie can insist 
on retaining the legal estate only so long as the purjiosea of the trust exist 
{ButUinsliow Y A/artia (1859), John 80) Where, however, the jmoi os late 
and also the estate tail are equitable, the equil.able tenant for hfe would 
fuimerly have been the person to make the tenant to Ihe praecipe in the 
»‘qnitable recovery, and lie is now (he protector notwlt!l^tandlng the Fimps 
and Recoveries Act, 1833 (3 & 4 Will 4, c 74), s 31 (Jie Dudson's Coniract 
(ISiS). 8 Oh. I* 628, c: A , per (VriON, L J , at p 634) 

(t) 8ec Be Dudson h Contract, M/pxi, at p. 633; Be Uughes, [1906] 2 Ch. 

(/r) Sndgen, Real Proptuty Statutes, 2nd ed ,p 210 , Be Atnslte (No 2), 
Ain^slie V Amshe (1884), 54 L .F (cii ) 8 ; see Be Thideon's Contract, ftupra 
(where, ho ever, the Irgal estate was in a moifir.igce, and the tiiiatees ot 
the equity v)f redemption had consequently no interest, the equitable atate 
being in *he hf© tenant beneficially entitled to the lonta) 
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or admmiBtiator (t) ; and m such a case the office devolves upon the 1- 

owner of any other prior estate who, if the estate of the person so Estates 
excluded did not exist, would be protector (rn). Tail. 

463. Where the prior estate conferring the office of statutory undiTided 
protector is vested m two or moie persons, each of them in respect Bhares.* 
of the undivided share of which he could dispose is deemed the 

owner of a prior estate, and is exclusively the protector of the 
settlement to the extent of such undivided share (w). 

464. Where the piior estate belongs to a married woman, and is Mamed 
settled or agiccd to be settled to her separate use, or (as to disen- woman 
tailments made alter 1882) is her pe|»arate estnto by statute she 

is alone protector of the settlement ; otherwise she and her husliand 
togetlior constitute the protector and are deemed one owner (p). 

465. If any pciri(m who is piotector of a settlement is lunatic, pei sons under 
idiot, or of unsound mind, whetlier iouiid such by inquisition or not, disability 
the Lord Chancellor is substituted as protector (q), and his jurisdic- 
tion to consent to a disentail is exercisalilc by the judge in 

lunacy (r). 

In cel tain other cases of disabihtv the High Court of Justice is 
siibsijituted as piotector. Tliese iiie(l) wdiere the person who is 
}uol'‘i.tvO 1 ms lieen convicted oi tieasonor febujy, (^2) where lie is 
,in ijilant, excojit where he is tl'o ovuer of a piior estale under Ihe 
settb'uu'iit , (d) if it is unceiinia whether he is living or dv'a<l ; 

(J) it the settlor lias by the settlement excluded the statutory pio- 
tector and has not UMde any appointment; and (5) if tluoe is a 
prior estiiL’. undoi the s'Mlonient suiJicient to qualify a piotector, 

)mt in fact tiiere is for the time being no protector ( 5 ). 


(/) Vun.^aod Kt^covencM Act, 4 Will 4,( 74), b 27, see (’hidliH, 

Law of lierd Pioperly, 3rd cd , v 317 lioure an hoii who taio-s ni con- 
Bcqueiice ot the failuio of a trust lor accurnuLiiion under the AccumiiUhons 
Aet, 1SOO(39&40 (ioo 3, c 08) o.muoi he prote( 1 01 , notwithstanding 
Dial, he by way (d resuUing use (ooiiipare I’lues and Reiovenes Act, 
1833 (3 A 4\VilJ 4, 0 74), s 22; Ih Umihes [1906] 2 Ch 642) 

(m) Fiiies and Uec‘oven<*« Act. 1833 (3 & 4 Will, 4, c 74), a 2vS which 
apjdies also whore a dowciess, or a bare trustee, is excluded hy ibtd y 
B 27 , and, as to the exclusion ol a bare trustee, see Sugden, Ite.'il Piopc'ity 
Statutes, 2nd ed , p. 216 

(n) Fines and llccovcrics Act, 1833 (3 & 4 WiU. 4, 0 74), s 23. WIkto 
the tenant for hfe of an undivided share is also tenant in tail in remaindi'r 
of a like shaie, ho is protector m respect if the particular undivided share 
of which he is tenant in tail, and not of a corresponding aliquot share of Dio 
land (Tw/neZZ V Bortell (lSl^))yL K 20 Eq 191, compare OaHciy v 
(1759), 21{ro C 0.; Arnb 368; Chnch v Edwards (1787), 2 Bro 0 0 
180; 3 PioBfon on Convoy ancjng, 90) 

( 0 ) Mainod Women’s Piopoitv Act, 1907 (7 Edw 7, 0. 18). s 3, and 
see title lIusBAisiD and Wiie, Vol XVI , p 381 

(p) Finos and Reco\eiies Act, 1833 (3 wS: 4 Will 4, c. 74), 8 21, Keer v. 
Brown (1859), John 138 

(q) Fmis and Tvocovories Avt, 1833 (3 & 4 Will 4, c 74), s 33. 

(r) Lunacy Act, 1890 (53 A 64 Vn*! 0 6), ss 108, 128, and see title 
Lunatics and PansoNs of Unsound Minm), Vol XIX , pp 412, 448, 449. 

(s) Fines and Ki^covcnes Act, 1833 (3 & 4 Will 4, c. 74), s 33. In k gard 
to persons convicted of treason or tclony, ibid., s 33, is mcomplote , it 
refers to this case, but does not expiessly provide for it; but the omission 
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466. Where the Lord Chancellor or the court is substituted as 
protector, he or it has power, on the application of the tenant m 
tail, to consent to a disposition by the tenant m tail, but it must be 
such as he or it approves (t). If the Lord Chancellor or the court 
is protector jointly with any other person, such other person must 
consent in the statutory manner (m). In giving consent, tiie couit 
will consider what, with roforeucc to the interests of the family, it 
would be proper for the tenant for life to do, and will endeavour 
to protect the o]ut‘cts of the .settlement rather than give any hoiiefit 
to one member of tlie family to the exclusion of the otlieis {a), 

467. The owner of the piloi estate continues to be protector of 
tlie sctileinout notwithstanding that sucli estate has been cliarged 
or lucumbeted by him or tbe settlor or otheiwiso, or tliat the whole 
oi the leiits and piofiLs aie UAliauotod m payment ol cliaiges and 
incumbiancoa ; .and the oilice of pioU'ctoi iCLiiams vi^tod in the 
original owner of tbe estate aftoi lu. lia^ ceased to be entitled lo it, 
wbetlKii' by absolute dihposition, or liy bankruptcy oi insolvenc}", or 
by any othoi act or default (/i). 


isRaj)]>lied b” {f!e Waincv t}qhl (ISL'i), 1 Pb 258 , Re Giavenor 

(ISP/), I Do li iV TO‘0 'i’ho ]»n)VJ >i<>n appli s a inaTncd woinau, 
nf)t onfOlod (o jjci v^|*aT«to i^e, is pioOndor joimiv witb bor liiKhand and 
tbo busband is roiuicOd oi Irioryr ^Piiies ciiui Ivicovcnes Act, J83,l (,J ic 4 
Will 4, c 74), s 33) Tlio ro'oionoe to * H intended a ppartiitly to 

111.1 Ko tbo Vims nnd iioa Act, I (3 4 Will 4,r 71), apply wboie 

an I'llant ba- bot'ii npoiM. )!y a])]fon v‘d pioOviai (loi Mii-soomtiU> bo pos- 
fcibl ‘ 7’oi'wib ’taTidiii" ibe (itn'ivio T ‘riy Si p 206, 

11(0 (*,(') ), but not v\l oio jio nuaul 1 . . a o! ViokI.iO*. in 

tlu'^ ( 1*^0 convnt cannot bo , and soi* (j(l ' Imi’ynts am> (boi.mnijNf, 
Vo I XVll , p 52 

(I) Piiios a id Kc(‘(n*nie'i Act, 1833 (3 4 \Vi 1 4, c 74), s, 48 

(n) Jlnd As totlic mode ol CO..'' iiustn^p 257,p(/.>/ in j>'‘ i .UjO of tho 
Iio?d Pb.imvlloi or tbo court, ro Imll'ci mubnu’o ol consoat tliati tlu' oidei 
is Kipiisito (Vines and ILiovcncs Ati, 1833 (3 & 4 Will 4, c 74), 49) 

(u) Re Newman (1837). 2 My <b 112, see lie ihnqdon (1850), 1 
Mac (t 655 ; Re p (1876), 3 Vb D 59, 0 A Jn thc.''(* ca os consent 
was n.lusod on the pniicijilo stated in tbe ioxt,^‘Upra, but il has boon 
given wlioio ibo ()bpM‘t was to advance the son of Ibo lunaliL {Jlc Yea, Quint 
V. Yea (1831), 3 My & K 245), oi to (liable the tenant m l.ul to distuitail 
for (be purpose* ol rccuiing io])ayui(‘nt to tho oblate oi tlie lunatic t(‘nant 
for lilo of an allouanco out ot buijiIw.’. incomo, but only so iai as to let m 
the (haigo (Re SpanoT (a Person oj Unsound Mind) (1882), 20 Cb i) 
320, 0 A. ; Re Beudqe (1881), 50 L T 653, (?. A ), and gorn’i illy wlieie 
the arrangement la one >\liicb might have boon reasonably ni.ido bv the 
lunatic [Re Blewiil (1856), 6 Do'^: M h (1 187, 108, C A ), and S('d title 
Luvatics anu Persons of TTnsoi.nu) Mind, Vol XIX , pp 448. 449 
(b) Vinos and Kccovones Act, 1833 (3 & 4 Will 4, c 74), s 22 , see also 
ihul , s 27, wlicfo ail assign is eveJudeuI from tho ofbcc ol protector ; .ind 
R(‘o title and Insoevencv, VoI II, pp 145, 146, note (p) 

But where an o>ratc under a Rottlcmcnt was dispobcd of bcioie tfhe 31st 
])(•(•( mbor, 1833, tlie ]>erson who w'ould under the old practice have made 
tlic tenant to the piiecipe, that is, the owner for the lime being of the 
brsf (.4ate of frecliobi (sen* p 247, ante), waR proLvtor und(u the statute 
(ViUv s ami Kecovuu ( Act,, ]833 (3 & 4 Will 4, c 74), s 29 ; Rce Corrall v 
aaitdi (1830), 4 M k W 734; Caliell v. Coirall (1839), 3 Y & C (ex ) 
413; 1 llayos, Introducimn to Conveyancing, 177, Sugdtm, Real Property 
Statutes, 2ud ed , p 2o3, note (2) ) Similar proMSJon was made tor tbe 
case whore a tenant foi life ivifh a reinaindci or reversion in fee had 
before the Slst December, )S33y disposed of both estates. The assignee 
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(o) Mode of DxBeniaxlmcnf Sect. 1. 

468. A disposition of lands (c) under the statute fd) can only be Estates 
effected by deed, but subject to this it can be effected by any Ji.* 
assurance which would be appiupriato for making the disposition if Deed 

the tenant in tail had an estate at law in foe simple absolute («). 

A mere declaration by deed, and a fo)iion a dispoBition by a tenant 
in tail resting only m conliact, either express or implied or otherwise, 
and whether suppoilod by valual)le consideration or not, is of no 
force at law or in equity under the statute ((i), uotwithstinuling that 
it IS made or evidenced by doed(/). 

469. Where a uiairiod woman is tenant in tail and she has not DisenUiiby 
the po^Yl‘rs of a jeme sole und<u’ the Marncd Women’s Propeity Act, 

of the lifo oslate was protootoi of the settlement, and hence the inler- 
mcdiate estate tail could not be disentailed, and the lemaiiuler or 
roveision barred, without bis consent Jn tlie ease of such a di'^juisuiiui 
made sireo the aist Liocenibei, 1833, the leniaiim j>io((‘etor, and 

can coiioui to bar the reinamder as against Ins assii^nee (Fines and 
Reeuvenoa Act, 1833 (3 & 4 ill 4, c 74), s 30; Suf^deu, Real l*iopcrly 
Statutes, 2nd ed , pp 203, 204) 

(c) As to the TD(Miiin^ of “ lands '* for the purpose of the Finoa and 
Recoveries Act, 1833 (3 As 4 Will 4. e 74), hoc ?/*/</ ,s 1 . p 157, unle 

{d) 1 e , tJie Fines and Pccovcik^s Act, 1'133 (3 A- 4 Will 4, e 71) 

(e) Fines and Pecosvnes Act, 1833 (3 t Will 4, e 74), s -10; and 
hi'o title Di'J’.ds a\ 1 ) Otulu iNSXiii.MiiNiS, Vol X , p 305 No paitieular 
form of disentailing deed is noee&saTy , it is siiUicient that the (bed 
ivoiild,if tlie graiitoi had been sealed in fee simph* li i.o passed that estate 
(AV/^.<mv Jc/aeai (1871), 6 I. II. Kq 232) lienee a (helaiation of mist 
IS not snihen'nt v ruUisov (iSSo), 32 i ii 1> 05, 10^, ('! A ; (Unlr r 

V C<utf), [18001 1 Fh 02, 07, GO) For i'.rn* ol diMutadaig dee(t ace 
Emv’opeli I of Forms and Pi ec» dents, VeJ, A^.pp 431 , and s<*o 

1 ll'nes, intiodin Mon to Fon^eyaitcing, 151 It the deed eon i ey'. ' unto 
and to th(^ use ol ” a tiustec, it uf»era1oM as a giant at eominon I iw, 
and the lii.hK'o should execute i( (seo lit.lo axd OaiiJiU iN^tUu- 

mj:nt.s, Vol X, p 4U0) ; othcnvjse it luav ho avonled by liib disclaiiie i 
(see ibid , p 4t30 ; Peacock v, Ea^uand (IH-iO), E R 10 Kq 17 , see SartU 
Biolhen, Ltd v lidhdL [19021 2 Ch 523, 5 'u, V A ) ; though in smh a 
case tli(‘ 1( gal estate might lovt'M in tiio ten.mt m toil as an estate in h*e 
simple (see Mallolt v RVson, ( ]0(i2| 2 (3i 494) Wheie the deed opt lat^s 
under the Statute of Uses (1535) 27 ifeii 8, c 10, it is not noces.'a y tiiat 
the giantee to uses should ox< <*ute it {Sehou v fsupra), 

{f) Fines and Rot'oveiies \v\ 1833 (3 A; 4 \Vi]l 4, e 71), ss 40, 47 
Similarlv, before 1834 the issue m tail was not bound to eom]>lfde 
a contratt made by his ant’cstor to bar the entail, since Iin claim was 
paramount per form am tloni ( ! -G v Day (1740), 1 Vch 8eii 218, 2i ' , 

IlDLlon V Hinton (1755), 2 \ es Sen 6!^1, G3t; Fianl v Mfunwan >'} 

(lvS39), 2 Bca%" 115, 12t»), im withstanding that the ara’cstor had n‘» rnt d 
the piirchas'‘-monov and a deaTco had heon made against him (Um/e v 
Lower (undated), cited m tov v, (hnne (Hi93), 2 Vein. 304, 300, and 
appaiently lefoiied to in PowrH v Powell (1700), ]*iec Oli 278, A -G v. 

Dai/t siepm) An order for sj-t* I'le peiloimaiue can still bo iinule against 
the tenant in tail [Bankes v Hr.iall (18S7), 3G Fli P 71 G, C A ), and he can 
be required to execute a dis^nit ailing deed, provided that this was really 
contemplated by the contract {Davis v Tolleviache (1850), 2 Jut (n. b ) 

1181 ; see PryceY Bury (1853), 2 Drew. 11; and see also title Specific 
Performance) A married woman who has covenanted to settle aft'T- 
acquired property is not bound to execute a disentailmg deed of an after- 
acquired estate tail (Ililbers v Varkinhon (1883), 26 Ch D 200, 204, Be 
Dunwny's Settlement, Nott v Dvnsany, [1906] 1 Ch. 678, C.A.; see Denng 
?, Kynaston (1868), L R. 6 Eq 210), 
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1882 f^), her husband must concur — unless his concurrence is 
specially dispensed with by the court (A)— and the deed must be 
acknowledged by her (i). AVhere slie has such powert* m respect of 
the estate tail tins is not necessary 

Where an infant is tenant in tail in posssshion, and a disentailing 
deed requires to be executed in Older to ean,\ out an oid^ r of the 
couit, he is declared a trustee within the meaning of the TrusLee 
Act, 1893 (A:), and a person is appointed to convey on his behalf (/). 
Jjut this IS only when, foi some special leason, it is necessary to 
hind the infant’s estate, and the court has juiisdiction to do so. 
Ordinarily, under a strict settlement, no disentail can bo oilocted 
until the first tenant in tail has aitained the age of twenty-one(;/i). 

The couimittee or ^//ast-cominilLoe of a lunatic may be autlionsed 
by the court to bar the entail of lands of which a lunatic is tiuiant 
in taiUij)- An alien can bar an entail (o), niul so can a convict (;>) ; 
but a bankrupt's estate can be barred only by his trustee (a). 

(d) Enrolment 

470. The disentailing deed must be enrolled (6) witlnii six 
calendar months after execution, otlunvise it lias no operation 
under the statute (r). The enrolment, even if it takes idueo after 

iq) 45 A 40 Vief e 75 , that is, wlicie she was inauicd heloia the Ist 
January, I8S3, jnd her title to the properly aecined hefoie Iknl date, see 
ihiJ, es 1 (1). 2, 5 

(/i) Fines and l\(To\(iies Act, 1833 (3 & 4 WjII 4, c 74), s 91 , and see 
title Husband \M) Wife, V(»1 XVI , pp 384, 380 

{%) Fines and li<'co\ene8 Ac.t, 1833 (3 & 4 Will 4, o 74), s 40, which 
api>lies iiotwith^Liuid'mi; lliat tlie pio])(*Tty is setth d on tlie niaiiied woman 
ior hei sepn lie use ((^ooperv Ma<''ot t.ld (1877), 7 iOi D 2 's‘n. 20,5, C A ) 
'Iho aekiiowled'DiKiit Ti(*ed not be taken hef< le (iu‘ dee I e'l, died (Hr 

London Dork A<t, /. * Tfuvaur (1855). 7 Do (t M A o:;, A 1 

As to the pel Rons hefoie wh no the (ImmI le jv tx aekiuavlfslyetl, see titlo 
Husband ANT> Wife, Vol XVT , pp 381, , SnLiciroes 

(j) He Drummond and Datti's <Umtnu(, [1801] 1 (hi 52 i 
(1) 50 & 57 Vicl c 53, see *bid , m 31—33; title Infants and 
O irrcDauN, Vol XVII, p 83 

(1) He Monfagv, Faber v Aioniaqu^ [1800] 1 Cb 519 , see Baddiffe 
V jBceZeiJ (lK.lh), 1 Keen, 130; Vowell v MaUhwfi (1855), 1 Jur (n s) 
973, title Infants and Cuildben, Vol XVll , p 81, note (7) But if 
the order ir made witbont piiiv^dietion, llie Lind mmiins ^ll^’fTt to the 
limitations of the settlrment {Ho llamhtouyh' a Estate, IJawbrovqk v Uam~ 
hrough, [1909] 2 Ch 020) 

See p 250, ante 

(n) Re Tares, LillnqstonT (1879), 12 Oh T) 333, C A ; and see 

title Lunatics and Persons of^Uns.u'nu Mim>, WA XIX , pp 448, 449 
(0) Atwn (1589), 4 Lt on 81, I J.iunan on WiIIh, Olli ed , p 59, and 
Boe title AriENS, Voi I , pp 300. 307 

(р) Re Gadell andVf'alteis' Contuut[miGi] 2 Ch 1, 0 A ; and see titles 
Criminal Law and PkoceduisE, Vol IX , pp 428, 430; Prisons, Vol 
XXIJI , pp 261 ei seq 

{a) See title BiNKKcricY and Insolvency, Vol II , p 121, note {h) 

(?0 K S. C.Crd (’iLr 9 The deed js enrolled m tlie Enioliuent Depart- 
ment of the Ceutial (ifliee. Royal Couits of Justiee, Stiaiid, London, the 
original being left tin /e foi a copy to he enrolled Afi i‘i enrolment, a cci tifi- 
ojate of the fact of enrolment is iiidoiM d on the deed, wLieh 1 , k turned to 
tiiepaity loavmgit I’he tecforeiiiolinentis Is pei folio ot 72 woidh imdiid- 
ing oertdicale, but excluding maps and plans. As to the enredment of dis- 
entailing assurances of copyholds, see title Copyholds, Vol Vlll., p. 16 

(с) Fines and Recoveries Act, 1833 (3 & 4 Will 4, 0. 74). s. 41 As to 
leases by a tenant in tail which need not be enrolled, see title Landlord 
Mm TwMMMt, Vol. XVllL, p. 360. No rule or practice lequinng deeds to 
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the death of the tenant in tail who executed the deed <d), relates i. 

back to the date of execution of the deed (r) and is effectual, save as Estates 
against a sul)S(^<luent puichiisei for valuable consideration whose Tail, 
deed is eni oiled hist (/ ). 

(c) Cumcnt of Protfdor * 

471 If at the time when a tenant in tail, wdio is not entitled to CcuBPiitof 
the remainder or leveisiou in fee immediately ex])er-Lant on the protecior, 
estate tail, is desirous of disentailing the land there is a protectoi of 
the settlement, the consent of the protector is necessaiy to make ^ 
the deed effectual to bai the remainders or reveision after the estate 
tail, but it is not necessary in order to bar the issue in tail or other 
persons claiming by force of the estate tail(^/). But if the tenant 
in tail IS himself entitled to the remainder oi reveision in foe 
immetliatoly following the estate tail, this is included in the dis- 
position so far as is necessary to give effect to' it without any 
consent of the piotector (/i). 

472. No coiitiol or fetter can be imposed on the protector of d Discretion of 
settlement in legaiil to giving his consent, and any agreement by protector 
him to withhold his consent is void. He is not a trustee m respect 

of his power of consent, and in giving or withholding it he is 
subject to no control of a court of equity (i) Nor can any 
liansaetion hotweeu him and the tenant in tail bo imiieached on 
the ground tluit it is a fiaiid on the power of consent (/l). 

473. Tlio consent must be given by the disentailing deed, or by Time for 

a separate di‘ed executed either on or before the date ot the making con- 


be acknowledged b(‘foio eurolmeiit applies to deeds uuder the Fines and 
Eecoveries Act, 18.‘1U (3 iSt 4 Will 4, c 74) (ibid , s 73) If tlie disentail 
IS by bargain and J'ale (sco \) ^03, post), the enrolment taki‘8 tin* plaee of 
euiolmeiit uiulex the Imolmentot nargains and Sales Act (slat (1036) 27 
lien 8, c 16), see the Fines and Recoveiies Act, 1833 (3 At 4 Will 4, c. 74), 
8 41, but such eniolineiit do(*fl not take the pl.ico ol registialion under 
tlie statutes relating to registration of deeds (see p. 301, post) or to 
i(‘gist.iation oi title (s<*(‘ p 30S, pod) 

(d) jyhitmo)e‘A^efnle V [1907] 2 (3i. 332 ; Re Piers's 

mate (1863), 14 1 Ch K 402 

(e) Fines and Kecoveiies Act, 1833 (3 4 Will 4, c 74), a 74 ; Cattell 

V. ('oiiall (1840), 4 Y A C (kx ) 228. 236 

(/ ) Fines and Ueeo\eiieh Act, 1833 (3 & 4 Will 4, c 74), s 74, which 
piovisioii, however, does not apply to deeds exeiuted by successive 
tenants iii tail {Re Pieis's Edaie, siipia} 

{q) Fines and Ileeoverics Act, 1833 (3 & 4 Will 4, e 74), s 34 The 
cfTeetis to make the tenant foi life merely a consenting party, and not, as 
he forineily was, a conveying paity Tlie consent ot the tenant foi life to 
the disentailrnent does not nev'csaaiily juevciit his assi nting to a subsequent 
exerci.^i of powers uuder the settlement, such as a power of sale and 
exchange, which raise uses paiamount to the estate tail (IJill v Pritchard 
(1854), Kay, 394) 

(/i) See the Fines and Recoveiies Act, 1833 (3 & 4 Will 4, c 74), s. 34. 

(i) 36, and the motive which aiiimateatheproteetorisiinrna- 

t<‘ual (Z>rt7i/iCfi V Le Despcncer (Baroness) (1843), 11 >Siui 008, 527). 

(k) Fines and Uceovenes Act, 1833 (3 & 4 Will 4, e 71), s. 37. This 
reproduces the former law (see Davis v Uphill (1818), 1 Swan 129; 
Tweddell v* Tweddell (1822), Tiiin & R 1). As to frauds on poweis, see 
title PowjsKS, Vol XXllI , pp 58 et 

H,L.— XXIV. K 
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1 ol the difloiilmlinp; deed (1). In Iht latter case, the separate deed 

Estates must be enrolled at or licfore the time when the disentailing assiir- 

Tail. ance is eiiiolled («/); and it is treated as an absolute and unquali- 
fied coriHi'iit, unless in such deed of consent the protector refers 
to the p.uticular disentailing deed and confines his consent to 
that(«) A consent once given is irrevocable (o). 

(f) IkffiU 7Jot maih Good in KqniUj 

Defective 474 . No 111 ibo cxocMitioii of the power of diiijiosition 

disentail gjvoii to toiidiits m tail, 01 of tho power of consent given to 
protectors, can ho made good in oquih , nor m any ciicuinstancos 
can the want of oxi'cution of such powois of disposition and consent 
be supplied When tlie estates are legal, llie disentailment is not 
elTi^ctual unless it is good at law; and wdien tho estates aie equitable, 
all the stcjis must have been taheii which would have been necessary 
it the estates liad lieeii l(‘gal(p). Hence, attempted dispositions by a 
tenant in tail, wdneh fail to bar the estate tail under the statute 
thiough some defect, cannot bo validated ujion the pniiciph^s 
applicable to defective execution of jwers; and contracts to execute 
disentailing assurances cannot be treated in equity as being equiva- 
lent to actual disentailing deeds as against the issue in ta.il and 
reinaindermon {q\ Ihit the court is not precludi'd from enforcing, 
as against tho tenant m tail, a contract enterivl into by him ^nIucIi 
requires tlie estate tail to bo haried(/); and the slatutoiy pro- 
luhition of equitable interference does not exhmd to rectilication, 
so that a disentailing deed, although completed by enrolnionl, can 
be K'ctilied on the giound of mistjike (s). 


(ill ) I'llcd 

KiTc'^tas 475. AYheii an estate tail has been duly disposed of under tho 
statute for an estale in fee sinij>Ie, the (dlect is to defeat onliiely 
iimuclr nici claims both of the issue in tail and of all peisons, including tlie 
estate tail. Crown (£1, whose estates are to take effect after the determination 


(?) FiiKs and Kncovciics Act, 1833 (IJ i Will 4, o 7*1). B 42; and 
K(c title Oi nos AM) OiiiKK Inm’iu mia'is,Vo 1 X , ]> 366 As to disposi- 
tions of c«)pylnd(ls sec ihtd The oxccMition by I lie jiro lector of tho dis- 
entailing d<*(‘d inav be subsequent to the death ol the tenant in tail who 
has executed it (II htmo)o-Hcti)le v Whilmoie-Hctnlc, [1007] 2 Oh 332) A 
raanied wonnui who is piotectoi, eitluir alone or jointly with her 
husband, may consent m lln* same inaniier as a feme sole (Fines and 
lieeovoiies Act, 1833 (3 k 4 Will 4, c 74), r 4f5) 

(m) Ihul , s 46 As to enioliRcnt, see p 256, anfe 

(a) Fines and Keeo\eiics Act, J833 (3 & 4 Will 4, e 71), s 43. 

(o) Ihul , s 44 
Ip) Ihul , s 47. 

(q) Jiufdes V (1887). 36 Ch D 716, 723, C A ; J\hUs v Fox 

(1SS7), 37 Fh 1) 153, 160 As to (‘quitv aiding the execuUou of powers. 
Bee title Fowlk-', Yol XXI H , pp 54 ct seq 
(j) Jinnies v Sinalf t*upia 

(i«) Ilnll-Dmey llollDare (1885), 31 Hi D 251, C. A.; and see title 
Mu^takh, Vol XXI , p 24 In He (mieifs Estate, |1910] II K 1, it was 
held that the court, without actually rectifying the deed, could treat a 
hrajiation to a grantee “m fee” as being an actual disposition m fee 
simple , but (ho decision, however convenient:, seems to be inconsistent with 
the strict niles winch still govern legal limitations, see pp 165, 166, ante 
(£) Where the reveision was in the Crown, a lecovery was a bar to the 
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or in defeasance of the estate tail ; but the rights of persons in l 

respect of estates prior to the estate tail are not affected A Estates 

shifting clause which, in a certain event, substitute's 0. for iJ as Tail, 
tenant m tail in remainder oxp(*ctant on tlie death o\ A , the tenant 
for life, takes effect in defeasance of, and not in ]niouty to, IJ’s 
estate ; hence it is liable to he barred by a disentailing deed 
executed by B. witli A ’s consent (0- 

The disposition does not, however, opciafco to destroy the interest uO interest 
of the tenant in tail , Ins inteiest continues, although by viituo oi 
his statutory powvr he is enabled to make it perpetual (iv) 

The eftoct of the disentail is commensurate with the estate out of 
which the estate tail and the remainders were originally deiived, 
and, if this was a determinahlo fee, the estate arising under the 
disentail cannot last longer than that fee(.?). 

476. Where a tenant m tail makes a disposition under llie Dispositions 
statute by W'ay of mf)ilgage, or tor any otlier limited pur[)ose, its iimiiivi 
effect in barring the issue m tail and remaindernien depends on 
whether an estate is created in favour of the griuitiKi ami the 
nature of the estate Tlie three statutory lules are as follows — 

(1) If an estate iscioated, then, unless the estate is within rule (2), ci) creatmi? 
the disimsition operates, to the extent of that estate, as an absolute 
bar at law and in equity both io the issue m tail and the remaiiidei- 
moii, and this cannot be prevented by any contuuy intention, 
whether expiessed oi implied, in the disposition (a). Conscipiontly 


issue in tail, but apparently not to (Le Crown {Anon (1530), Dyer, 
32 a), though this was not clearly settled (Com Dig tit , Estates (D 31 ): 
see A .(/ V J^ichinond {Ihde) (No 2), [10U71 2 K D 940. 074, and 
aiitlioiities cited in aigument, ibid, at pp 9()3, 969) The Fines and 
Kocoveuos Act, 1833 (3 & 4 Will. 4, c 74), s 15, expressly bars the 
(’town 

(ii) Ibid , » 15, Be Skerrett 2 Di & Wai 585 

(r) Milhank v Vane, [1893] 3 (Oi 79, C, A , and as to a recovery under 
the old law, see k^carboiough {Ea)J) v Doe d Suvile (1830), 3 Ad A’ El 2, 
897, Ex Ch (Tonerally, siibBlitiited estates tail will be barred by the 
disentailing deed if they take ctlect eitluT alter the deteniiiiiation or in 
defeasance of the oiigmal estate tail {Caidiqan (Lady) v Vuizon Howe, 
[19011 2 Ch 479, 480) But wheie a tenant lor life 30ms with the tenant 
in tail in remainder to bar the entail, and the estate la resettled so as to 
restoie the old life estate, the pow^eis annexed to it take ef[i*ct in piioiitv 
to tlie estate tail and accordingly continue to bo exercisable (Uoyer v 
Jlalhjax (1817), 8 Taunt. 845 , Sugden, Powers, 8th ed , ]>p 71, 73 , HiH 
V. FnUhaid (1854), Kay, 394, Ee WnqlWs Trustees and Marshall (1884), 
28 Ch D. 93). A power of a])poiutment which is int(‘nded to be im-eeileiit 
to the estate tail — e g., a power to A. to appoint, and in default of, or iiniil 
appointment, to B in tail- is apparently not aftected by a disentail by 
B. (Sugden, Real Pioperty Statutes, p 104) 

(w) Liljord (Lord) r A -G (1807), L R 2 II L. 63, 70, Noithumberland 
(Duke) V A -Q, [1905] A. C. 406, 410. 

(x) in this respect the disentailing deed has the same elT<*ct as a recovery 
under the former law (see p 248, ante , Chalhs, Law of Real Property, 
3rd cd., p. 316). As to deteiininable fees, see pp 170 et seq , ante, 

(n) Fines and Recoveries Act, 1833 (3 St 4 Will. 4, c. 7 4), s 21 Accoiding 
to the equitable rule, a mortgage by a donee of a power, or by a husband and 
wife of the wife’s non -separate estate, does not disturb the beneficial title 
iurther than is necessary to give effect to the object of the disposition 
(Jackson y, Junes (1^19), 1 BIi 104, U L ; Plomlcy v FcZfon (1888), 14 

K 2 
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sacT. 1. 

Estates 

Tall. 


(2) estate 
pu)‘ autre ne 
or for years , 


(3) 07 eating 
only ail 
interest or 
charge. 


a mortgage in fee simple made by a disposition inid(‘r tlie statute 
operates as a complete disentailing deed, the resorvi'.iion of the 
equity of redemption to the tenant in tail giving liiin .in estate free 
from the tdaiias of tlie issue ni tail and llie reuiaindeniUMi ; and if 
it is intended to pinseuve iliose claims, this cannot be done by 
declaration to that effect, hut the e((uity ol lodcmption must bo 
limited so as to lecreate them out of the enlarged estate of the 
tenant in tail (M. 

(2) If an estate is cieated, but this is only an estate par autre vie 
or for 5^earB absolute or deteiminahle, then the disposition, though 
effectual at law to bar the entail to the extent of the estate, is in 
equity a bar only so far as is necessary to give full effect to the 
inoitgage or other limited purpose ; and this is so notwithstanding 
any intention to the contrary, expressed oi implied, in the deed of 
disposition (c). 

(3) If an intciest. chaige, lien, or incumbrance is cieated without 
the support of any teim of years, absolute or deLiu-riunablo, oi any 
gi eater estate, then, as under lule (2), the disjx/sitioii is in equity a 
bar only so far as is necessaiyto give full effeet to the inteiest, 
chaige, hen, oi iiieiniihiaiieo, and this js so notwithstanding any 
intention to the coiUiary, expiessed oi iiiii)lied, iii tlie d('ed of 
diS])Osition (</). 

fiv ) Lstafes Tad whuh lannot he lianed 


taTl^UtVr' 477. A tenant in tail after possibility of issue eAtuict (e) cannot 
JJ>wSy of the statutoiy jicwer ot disposition ( / ) lie has ceased to 

ihBueextmct have ail estate of inheiitaiice, and is lor pin poses of aheii.ition 
m the position of tenant for life(f/), lionce he cannot hai the 
remaiiulenuen 


App Cas 61, P C.). But ncitlier at law nor iii equity was the oilect ol 
a lino or lecovcry by a tenant m tail as a bji mcasuied by the doelaied 
puipose oi the assurance (Hayes, Introduction to Conveyarieiiur, 4tli ed , 
p 164) 'Hie statute cieludcs the eiiuitable rule (‘^oo Suj?deu 10 ai 
Piop.‘rtv Statutes, pp. 199, 200; Plomleij v FeJtou (IKS8), U Ap]) (\ih. 
61, J* C ), and iiiakos the estate the measiiio ol the hai, save uhcro the 
eslalo IS t»uch as to fall within rule (2) (see the text, fiup/a) 

(0) Hayes, Iiitioduction to Coiuevaiieini?, 4th ed , ji 165 
(o) Fines and Recovencs Act, 1833 (3 & 4 Will 4. <• 74), s 21 Whcio 
tliereiore, the conveyance m to A for the lite of B , oi foi njiiely-mne yeais 
if B shall BO long live, or tor 1 .000 yoais, and the olijeet is to etfect a limited 
purpose such as a inoitgaj'e, the bai opciates only to the extent ol 
satisfying that purpose, and thb lesulting beneficiar interest m subject 
to the entail (Hayos, Intioduction to Conveyancing, 4th ed , p 164) This 
provision has been used so as to create a niorlgage of the estate tail ol a 
lunatic without intoiteiing fuilher than is necessaiy with tlie lomaindei- 
men (Pe JParc^ (1876). 2 Cli. D 61, C. A. , Bco 7.V Pares, L/lbmston v. 
Pares (1879), 12 Cb I). 333, 0. A.) , 

(d) Fines and Kecoveiiofl Act, 1833 (3 & 4 Will 4, c. 74), s 21 In this 
case no estate is created, but it is assumed that the incumbiaiice is created 
undei the statute ; hence there must be an enrolled d(*cd, and it has been 
pointed out that the case is not likely to occur (Hayes, Introduction to 
Conveyancing, 4th ed., p 165). A'j logaids the creation ot a hen, it 
does not appear how this can occur. 

(«) See pj), 174, 175, ante 

(f) *md Recovenes Act, 1833 (3 & 4 Will, 4, c 74), s 18 

(g} Co. Litt. 28 a ; Bowles* (Lctvts) Case (1615), 11 Co. Rep. 79 b, 80 b ; 
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478 An estate tail ^vlndi has been granted by the (howii in ^ 
consideration »)f money or s<‘ivu*cs» the leversion roniaining in the Estates 
Crowi!, eannot 1 )g biiiKMU//) In certain cases whoio estates have Tail, 
been gianted for enunenl seiricos, or ^\llele fannlv arningfuients Kstaw~ 
are confiinicd by railjament, holders of the estate's who are tenants prianU‘<i W 
in tail aie foiladdon by stainlo to liar tlio entail (M. In such cases 
the ststutory power ( y) ot disiKwition is (‘\( luded. 

' ^ . iiimted bv 

_ _ . priTateAct 

and BOO p 175, anfe. Meiiicii who v\uu*, at tho passing of tlie rincs and 
Hecoverns Act, 1835 (.5 aV 4 Will 4, c 74), tenants in tail er pwvisione 
VI ti witliin B(at (14‘)5) 11 JI(‘n 7, c. 20 (lepcalod by the Fmea and 
Kcooveiics Act, 18*13 (3 &r 4 U ill 4, o 74), s 10), wTre icsti, lined fioni 
disentailing, e\ccj>t with the consonl icquiied hy stat (14^)5) II Hon. 7, 
c 20, loi a line oi icoovciy (Finos and Uoco\oiieR Ad, 1833 (3 lA 4 Will 4, 
c 74), s 10, SCO Caisoii’s Kcal Hropoity Statutes, lUh ed , 277) 

TJie Fines and lleeo\ei]es Act, 1833 (3^4 Will 4, o 7*4), does not enahlo 
the l^sue in tail to dispo^.*' oi Ins oxpoetant mtorcsl ; sec ihtd , s 20 

{h) Slat (1543) 31 aV 35 Urn S, e 2(» Aftei a pioaniblo leoiliiig tliat 
the Crown had given oi giaiitcd oi otheiwiso provided hereditaments for 
subjects ior estates tail in oider that the leeoinponso for services might 
e\tend to the heirs in tail, and that questions had arisen whether feigned 
reeoveiios of such lieK'ditameiits, whereof the leveision or lemainder w'as 
in the Clown at the time of leeovcry, should hind the hens in tail, this 
statute provides that no such leigncd lecovery by assent of the paitios 
against any such ti'iiaiitiu tad of hereditaments, wlieieof the reversion 

01 rernaiiulei at the time of the leeovciv bhall he in the (howii, shall bind 
the bens in tail The elh'ot ol the preamble is to coniine the btalute to 
eases wlieii' the giant is in eonsuleiation of services (Co Litt. 372 b ; 

Pcthuis d Fotee v Smell (1708), 1 Win HI 054 , see HTmnua’K Case 
(1585), 2 Co Kep 15 a), eoiisoqnonllv, m the .ibheuee of eonsidoi alien, 
the stiinte does iiot pie\erit the tenant m tail from bailing the entail 
{(jxijloii {DnLe) v London and lUmunqham Rail Co (1838), 5 Hnig (n 0 ) 

27), but, ]novi(ledtlie giant is not on the lace (»f it voluntary, eonsideiation 
will 1)0 piesuined at a dislamo ot time d Vowe v SewelL supta , 

Rohtni>on y. Cijfaul, [19()3J 1 (3i 805); and the statute extends to eases 
w'heie, in eon^ideiation of seiviers rendered, the Oown procures a thud 
]»ers()n to grant th<‘ I'statc tail, liinitnig the rcmamdci to the Crown. 

33iis assunn-s that the (Town purchases the fee simple with a view to 
ihe estate tail being gianted (("o latfc 372 b (sixth point) ; and see, 
generallv, as to tlie slalute (*o Lilt 3721), 373 a; and notes to Petlnns 
d Imie V. Seivdl, syp/u, Carson’s Real Pioperty Statutes, llth ed , 
p 278) All oases to which this statute applies aio exce])tod lioin tlie 
stalulon powei of dispoMtion under the Fines and Kecovones Act, 1833 
(3 &. 4 Will 4,0 74), s(*e 8 18 

(t) As to the Mailborougli estates, see slat (1700) 0 Anne, c 0, s 5, 
stat (1706) 0 Anno, c 7, s 4, Dart*; v Mailhoroiujlt {Duke) (1818), I 
Swan 74, Osboin v ^lailhotouqh (Dlike) (1800), 14 W H. 8S0 , Re 
]\Iailho}ou(f]L\^ (J)ukf) lihnhcun Esiaics (1892), 8 T. L K 582, as to 
the Holton estates, see stat (1535—6), 27 Hen 8, Private Act, J(), Re 
Bolton Edates. Russell v Mvipick, [1^^031 2 Cli 401, C A , Rf Bolton 
Estaie<i Act, 1803, [1904] 2 (^h. 289, as to the Ahergaveunv estates, 
see “tat (1555) 2 & 3 Phil & Mar., Piivato Act, 2, Abergavenny 
{Eail) V Biace (1872), L R 7 Kxch 145 , as to the Shiewshury estates, 
see btat (1719) 6 Geo, 1, Pnvate Act, 29, stat. (1803) 43 Geo 3, e xl. , 
as to the Abcieronibio and Ilutehinson aiumilies, see stat (1801) 41 
Geo. 3, c. 59, s. 6 ; stat. (1802) 42 Geo 3, c 113, s 6 , as to the Wellington 
annuity and estates, see btat. (1814) .54 Geo, 3, c 161, s 28 Wheie 
pill chased lands are required to lie brought within the restrarnt on aliena- 
tion, the purcliasc must be hond fide (IJoicard v, Shrewsbury (Earl) (1867), 

2 Ch App 700) 

( j) I.e , under the Fines and Rccuverics Act, 1833 (3 & 4 Will. 4, c. 74 ) ; 
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Tail. 

Nature of 
estate. 


(t.) Ba$e Fees, 

479 . A l»aHe fee is a fee which is liinited in duration and admits 
of ail absolute fee existing by way oi remainder upon it ; but dining 
its continuance it is descendible, like an absolute fee, to the heirs 
general (A) It cannot he muted by limitation, but arises from a 
disposition by a tenant in tail, whicli, though purporting to create 
an absuliiLe fee, is ineffectual to bar either tlie remainders only, 
or both the issue in tail and the remainders ( 1 ), 


Creation by 480 . Where, at the tune when a tenant in tail makes a disposition 
iiieflectnai ^ simple uiidor the statute, there is a piotector of the settlement, 
disposihon coiisont of tlio protoctor IS not given in accordance with the 

statute, the effect of the disposition is to bar the issue iii tail but 
not the remaindeis, and theiehy to create in favour of the grantee 
a base fee(^»i) This base fee continues as long as there are issue 
in tail who would liave inlienied under the entail if tliey had not 
been barred, but on failure of such issue the base fee determines 
and the next estate in remainder takes effect in possession. 

Power to 481 . After the tenant m tail lias ci Gated a base fee be has power 

fee film le dispose of the lands by assuianee under the statute as against all 

absolve/ iieisoiis, incduding the Ciown, whose estates are to take effect after 
the determination or in defeasaneo of the base foe, and, if lie does 
BO, the base fee is tliereliy enlarged into a fee simple absolute (?i) ; 


see p. 250, ante To exclude tbe statutory powci of disposition the 
icatraiui imposed by the pii\aU* Act must be eliai A restraint will not 
be implied because the objc'et ol the Act appears to forbid a powei of 
alienation (A -G y, Jhrhmond {Duke) (No 2), [1007| 2 K. B 940,1)81). A 
tenant m tail who cannot ]>ai the entail can oxeieiRo the powers of a 
tenant for life under the Settled Ijaud Arts (see title Settlements), save 
where the land was puichaw'd with mom^y piovided by Pailiarnent m 
eoiiBideratioii of public services (Settled Land Act, 1882 (45 A 40 Vict. 
c, 38), R 58 (1) (i ), (ill.), (vu ) ) As to the exception, sio/ic MailhoroiigFs 
( Duke) Blenheim Estates (1892), 8 T L K 582 As to estate Bills, generally, 
sec title I*AU1T vMr.NT, Vol XXI . pp 759, 760 

(A) S(‘e Nfiy/woi’i. Case (1012), 10 Co Be]) 95 b, 97 b, 98a; Co Litt 18, 
Wahingham s (Jose (1579), 2 Plowd 547, Ex Cli “A base fee is where 
A. has a good and absolute estate ul fee simple in land, and B has another 
estate of fee in the same land, which sliall descend hoin hen to heir, 
but which IS base in ros|H*ct ol the fee of A , as being younger than the 
fee of A , and not ol absolute perpetuity as the fee ol A is ” (ibid , at 
p 557 ; 6(6 Challis, Law of Real Property, 3id cd , p 325). 

(?) For a list ol po.ssible base i-'cs both under tlie old and the present 
law, sec CballiR, Law of Real Piopertv, .‘Jid ed , pp 320—330. 

(m) Fines and Uecovi lies Act, 1833 (3 4 AViil 4, c 74), s. 34 For 

tlie purposes ol tJie statute, the expii’s^noii “ base foe ” means exclusively 
the estate in fee simple into whieh an estate tail is converted where the 
issiK in tail are bailed, but persons claiming byway ot remainder or pther- 
wise aie not bailed (ibid,, s 1) 

(n) Jhid , B. 19 The tenant in tail can exercise this power iiotwrth- 
slamhng that he has conveyed the base fee to a purcliaser, and a covenant 
by him to do so can be specifically enforced against him {r>anke8 v Small 
(1887), 30 ( h D. 710, c A.) In the event ol the tenant in tail refusing 
to execute the deed it seems that a ve&>ting order may bo made under 
the Trustee Act, 1893 (56 Sc 57 Vmt c 53), s. 31 (Ito Montagu, Faber v, 
Montagu, 11890] 1 Ch 549 , see title Trusts ani> Trustees) ; or, perhaps, 
a person may be appointed to execute the deed under the Judicature Act, 
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but so long as there is a protector of the settlement, he cannot sect. i. 
exercise the power without the consent of the piotector (o). Estates • 

Tail 

482. If a base fee in lands and the remainder er i eversion in fee — 
in the same lands become united in the same person, and there is no 
uitermodiate estate between them, the base fee is not inciged, 
but js thereupon enlarged into as laige an estate as the tenant 
in tail could have cre.ited under the statute, ^Mtli tlio eonsQiit 
of the protector, if any, if the remainder or levc'ision had been 
vested m any othei person; that is, the base tee is usually enlaiged 
into a fee simple absolute (p). Hence the subsequent title to the 
fee simple is a continuation o^ the title to the estate tail, and not of 
the title to the reversion or reinamdor ((/) 

483 A base fee of a somewhat different character is also created cieation of 
where a tenant in tail purpoits to convey the whole of Ins escato by ft>c by 
an assurance not made under the statute. The estate of the assignee 
19 only effectual duiing tlio life of the tenant in tail, but lie does not, 
on that account, take only an estate p/n (inirc i le , he takes an (3stato 
of inheritance, which, howevei, is liable to l)e detei mined after the 
death of the tenant in tail by the entry of the heir lu tail (/). 


484. If a tenant in tail creates a voidable estate in favour of a kitocI of 


purchaser for valuable eoiuudi'ratioii, and Bubsetiiiently makes a 
disposition of the lands uiuhu- the statute >Mth the consent of tlie 
protector, if an}^, tins lattei disposition, whatever may be its olqect, 


stii(nt(»i7 

upon voidable 
rst.itc cic.itfd 
by tuiant in 


18S4 (47 ^ 48 Vicl <• 61), a 11; but sic (‘lullis, Law of Ifuil Property, 
3rd ed , p 338 Where tlie tenant m tail la a man led woman who has 
iiiaiiKMl since the Jlst December, 1882 (sm* Mained Women’s J’ropeity 
Aet, 1882 (45 16 Vied (* 75)), the <li ed enlaii^iug the bas(‘ lee does 

not ]e<j[uire acknow ledi^nienl oi the conenueiico I ho Jiusband iimlLr the 
Fines and Peiovinies Act, 1833 (3 A 4 Will 4, c 74), s 40 (He Drum - 
mond and Darie\ Cont}aett [18911 1 Dh 521; see titk* anu 

Wife, Yol XVI , p 381) As to the power ol a Inistee in bankiuptcy to 
enlarge a base teo ve'^ted in the loiinei tenant in tail who has beeoine 
banknijit, M'c Fines and Keen V cues Aet 1833 (3 cV 4 W ill 4, e 71), ss 57, 
58, 60, 61 , title li VNKiuii’icr and Insocylnc’y, Vul II , i>, 121. As to 
tin* enlaigemeut oi a base iec. into a lee simple under the Stitiitesof 
Limitation, see the Ileal Piopeitv Limitation Act, 1874 (37 A 38 Viet, 
c. 57), s 6, title Limit \ noN OK Ac’iioNS, Vol XIX, p 13b 

(o) Fines and lleeovtiies Act, 1833 (3 Si 4 Will 4, c 71), s 35 

(p) Ihid , 8 39 

(q) Under the old law a tine lesiilted m merger and let in ineumbranccB 
on the roveiHion (Shelburne (Eml) v Biddididi (1718), b Pro I*ail Fas 
356) , a recovery enlarged the estate tail into a Icm* Min file, and shiil- out 
1110 urn bran res on the reveision. The statute adopts the latter couiae 
(ITayea, Introduction to Foiivoyaneing, 4th ed , p. 168) 

(r) Maehil v. Clark (1702) 2 Salk 619; Coodnght d Tyiell v Mead 
and ShiUon (1705), 3 Burr 1703, 1705, Doe d Hevdlc y Hivns (11^1), 
7 Term Hep. 27G ; Doe d. (heqoryy. ^Mll<'helo (1799), 8 Term Rep. 211 ; 
Sliirgis V Motse (1860), 2 Jie G F & .1 223, 231,0 A , Uankeq v. Markn 
(1883), 49 L T. 5G0 ; see Slone v AVienirtu (1635), (ho Far 427, 429; 
StapiltonY StapLlion (1730), 1 Atk 2, 8 This appears to be settled, but 
Littleton speaks of the assiiiance by tenant lu tail as giving only an 
estate for the life of the tenant in tail, whether the assurance was by deed 
with livery of seism (Littleton’s Tenures, ss 613, 650), or by grant only 
(Littleton’s Tenures, ss. 668, 617), see Ftnes (Case of) (1602), 3 Co Rep. 
84 a, 84 b., and ibid,, note (c). 
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SisoT. 1. and whatever may be the extent of the estate thereby intended to be 
Estates created, has the effect of confirming the voiclablo estate to its full 
Tail. extent, exeejtt as against persons having claims prior to the estate 
tail; and, if there is a protector and he does not consent, the 
voidable estate is confirmed to the extent of the base fee which 
the tenant in tail could create without such consent. If, however, 
the statutory disposition is made to a subsequent jiurchnser for 
valuable consideration, who has not express notice of the voidable 
estate, the voidable estate is nut confirmed against him and his 
snccesBors in title (.<). 

Sub-Sect 6 -Devolution on Dcuilu 

Devolution 485 . A ifitiant in tail has no p<a\orof tesiamentaiv disposition 
nponhezrzn over the estate, and if lie has not e^cociited a disentailing deed, it 
* devolves upon his death on the heir in tail desigiuitod by the natuie 

of tlie estate. The heir is asceitained in accordance ^vltll the rules 
for asceilaining the heir general so far ns these are consistent with 
the form of the limitation (/). The estate devolvi^s immediately on 
tlie hoir 111 tail, and docs not vest ni ilie first instance in Ihe legal 
personal repiesentatives of the deceased tenant m tail {a). 

Sect ^-'Estates fur Ynus. 

Sub-Si I r 1 — of the hUafe 

Rtaiiiiory 486 . At common law an inteicst lor a teim of j^ears did not 
oiigm. 01 igiiially confer an estate m the land. Between los.^oi and b^sseo 

tbeic w^as only a lelation of contract, with the result that, if the 
lessee was evicted, his remedy was to recover compensation from 
the lessor, and though it was afterwards hold that he could recover 
the land itself, the inteiest in the land which he thereby acquired 
was liable to be defeated by a collusive recoveiy suffered by the 
lessor. This liability was partially removed by tlie Hiatiito of 

(s) Fines and lleooverifs Act, 181*3 (3 S. 4 Will 4, c 74), h. 38 TIio 
proviso to ibid , s o8,mtioduced a change in ihe f<‘ijiici law nnd^T which 
the subsequent disentail neccbsanly confiimed ajnevious vonlahlu assuianco 
{OapeVs Case (1593), 1 Co Rep 61b; and see the cases cited in Cai son’s 
Real Property Statutes, 2ii(l ed , p 294) Under Ibc piovlso, the lights 
of subsequent purchasjis for valuable considoiation without notice are 
preserved. The disposition rcfeiicd to m the proviso need not be con- 
tained solely in the enrolled deed The teiru coveis that and all other 
instruments by which the auaDgement with the pin chaser is earned out 
{(hoclcr V. Wiiuic (1804), 5 A: S 097 , and as to the previous law, see 
ihidjper Blackudun, J, at pp 718, 719) A disontailing assuranoo by 
the tenant in tail ojicratcs to conlirni the voidable estate, iiotwithslanding 
Ilia mterincdiate bankiuptcy, if tlicio have been no dealings by Ins 
iiuatce m bankruptcy mcoubisient with this result {Ilauluy v. JUaiiin 
(1883), 49 L T 560) 

(t) See title Descent and Distiuijution, Vol. M , p. 12 

{a) Sec Land I’ranafei Act, 1807 (00 61 Viet, c 65), s 1. The teim 

“ real estate ” used in ibid , s. 1, is ivide enougli to inidudo estates tail, 
but the eftoct of the provision is limited by the woids ‘‘notwithstanding 
any testamentary disposition "(see titles Descent and Distribution, 
Vol. Xr.,pp. 4, note (n), 12, note (c); Exaeuxous and Administrator?, 
Vol. XIVo p. 238.) 
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Gloucester (ft), and more completely by a later statute (c). The sect. 2, 
estate in the land which tlie termor thenceforward enjoyed is there- Estates for * 
foro in effect the creation of statute (rf). Ye^. 

487 . It is cssc'uiial to the creation of a term of years that it KhseniiaiB: 
should have a fixed beginning and a lixod ending (/’), though, since ; 

the teim does not confer an estate of freehold, it can bo made to (2) entry 
commence at a future dalo(/). To complete the estate of ^he 
termor, actual ontrv is necessary; until entry he has only an 
intcresac termi)n{n), and when he has entered Ins i)Oss(‘Ssion is 
concurnmt with and supports the seism of the person entitled to the 
immediate fieohold (/i). Consetjuently a limitation for a teim of 
years, and subject tliereto to an existing grantee for an estate 
of freehold, does not place the fieehold m abeyance, but vests it 
immediately in the giantee(ij. 

488 Terms of years wei e created originally either under contracts of 
of tenancy or contracts of mortgage (fc). When they had come to 30 us Mid 
confer an estate in the land, they weie created also to serve the jmr- 
poses of settlements (/). Thooietieally the nature of the interest ment terms 
which they confer is the same, whatever is their object. Actually, dHtmginshed. 
huvovei, tiie natuie is quite distinct. Imder a tenancy term the 
teirnor 01 Icssov pa}H lent to the lessoi ; a mortgage or settlement 
term IS intended to give the teimor an interest in the owneisiiip, 
and to enable him, it necessary, to receive the rent from the tenant. 

Tenancy terms may he either short occupation terms — twenty-one 
yeais 01 less - or longer terms for mining or building pui poses, the 
length, in general, not exceeding ninety-nme years in the latter case, 
with shorter terms in mining leases ; mortgage and settlement terms 
are for long periods — 200 vi'ars or more — hut they have usually 
sened their purpose and ceased to exist liofore their natnial expira- 
tion Mortgage terms may ho either terms created by the fieeliolder, 
this foim of 11101 tgago being now confined to a few special cases (m), 
or moitgages of terms created for raising portions and the like, or 
terms created by way of suli-domise of leasehold property ('a)- 

ib) Slat ( 1278 ) 0 Kdw 1 , c J 1 

(f) Stat (1529) 21 lion 8, c 15, repealed by ilic Statute Law Ibwision 
Act, 1803 (20 & 27 Vicl c 125). As to the effect ol these stalutes, 
see Co Lilt 46 a; and as to the origin of leasehold inlerests, see 
pp 1 4f), 147, rtn/e. 

(</) See fhallis, Law of Ileal Property, 3id ed , p 04 
(V) See title Landlord and Tenant,. Vol. XVI 1 1 , p 456. 

(/) See thid , p 457 ; and see p. 216, anlc 

((/) See tillc Landlokd \m> Tenant, Vol XV''III,p 404. 

(h) See pp 215, 218, 219, ante 

(0 See pp 218, 219, anir 

(A) Seep 147, ante, 2 B1 Com. 141. 

(/)^B1 Com 142. 

(vi) Thus, mortgages of university and college estates aie required to 
bo by demise (Univeisitics and (''olleges Estates Act, 1858 (21 & 22 Viet 
c. 44), s 27) 'J'his IK not altered by the Univeisities and College Estates 
Act, 18^8 (61 & 62 Vict c 55); and see title Landlord and Tenant, 

Vol XVIII , p 360. For a form, see Davidson, Conveyancing, 4th ed., 

Vol. IT ,PaitIl ,p 615, and as to a mortgage by demise loi along term by a 
tenant for life, see Encyclopctdia of Forms and Precedents, Vol. XVI , p. 403 , 

{n) See title Mortgvge, Vol XXT , p 126; Encyclopcedia of Forms 
and Precedents, Vol VIII , p. 627. 
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489 . A term of years is personal estate, and, if it devolves upon 
death, necessarily passes to the exc^cutora and administratora of the 
lessee, and not to his lieiis ; and this is so notwithstanding that the 
term is expressly limited to the termor and his heirs (o). 

490 . Iforeover, at law, the term cannot by assurance inter civog 
be liiuited to persons in succession ; an assignment of the teim vests 
the (mtire term in the assignee, notwithstanding that it purports to 
he made to the assignee for Ins life only ( 71 ); nor can successive 
interests be cicated inter iuoh by executory assuiances, since the 
Statute of Usesif/) docs not apply to leasehold interestB(0. But, in 
equity, succGhsive interests in chattels real aie recognised, and, if the 
legal term is vested in trustees, ti lists of the term can be effectually 
declared in favour of ptusons m succession (.s) Huch interests can 
also 1)0 Cl Gated )iy will without tlieintoivention of ti ustees, since the 
doctrine of executory devises applies to chattels real as well as to 
fieehold propoity ( 1 ). Hence, upon a devise of lo isebolds to one for 
life with remaiiuler lo another peison, the remainder is w^ell dis- 
posed of and takes effect by wa^ ol executoiy deviso(M) , and this is 
so also whole the devise over is in favour of a jreison not in esge or 
ascpi tained at the date ol the will or of tlie death of the testator (a). 
The union of the life nitorost in the term and the freehold roveision 
does not effect a merger so as to destioy the executory interest in 
the terin(?))* 

But the rule that a teiiu may bo hunted by way of trust, 


(0) LiMleion’a Toniiics, s 740 , and see titles Kxncuroiis and Adminis- 
trators. Vol. XIV, p. 2.30, Lvndlokd and Tknam, Vol XVIIl , 
pp 598, 599 

(p) This follows iiom the eonsidei.ition tliat at law peisoiial jiiopi^ity 
18 legarded as the subicct not of estaies, but of absolute ownerslnp only*, 
hence, whatever limitation is placed on an assignment of a chattel leaN- 
e 7 , an assignment of a toiin to A for life — the absolute interest p.isses 
(2 PiestoB, Abstiaets ot Titles, 5) Put a lease may bo granted oiiginally 
to A for years, it he so Jong lives, and then lo B , siiiee B ’s lemainder 
tables effect as a lutiiie lease {Witqhi d Plowden v. (Uiiiwnqhi (1757), I 
Biiii 282) , and see tilles Lindlori) and Tenant, Vol XA^III , p 400, 
note (t) ; Personal Prouerty, Vol XXII , p 413 

(q) Stat (1536) 27 Hen 8, c 10. 

(r) See p 274, jmi 

(«) Sec title Skttlemiats 

(0 See ]) 232 ante IVaine, Contingent Tlemamders, pp. 386, 401 ; 
2 Piestoii, Abstracts of Titles, 4, ,5 , and see title Personal Property, 
Vol XXII , j> 413 As to the apphcalioii of the rule against perpetuities, 
see title I’fhpeiuities, Vol XXll , p 313 As to executory bequests 
ot chattels ]»eisoiial, see Feaine, t^oritingeut Reraamdois, pp 407-- 404 
(it) 31annihffs ('asc (1009), 8 Co Ib'p 94 b; LampeVs Case (1612), 10 
(^1 Rep 46 b , Johns v Pink, [1900] 1 Ch 296, 305 , see 1 Eq Oas Abr. 
191, pi. 1, n ; and, as lo such execuloiy devises, seep 234, ante ^ 

(a) Cotton V. Ueaih (16*3H), 1 Eq Pas Abr. 191, pi 2; sec Fearne, 
Pon1mg(‘nt Bemamdi'is, pp 402 - 401 TUeie was formeily a distinction 
between the bequest of ihe use of a dial tel real foi life with remainder 
over, wduch was good, and a similar bequest of the term itself in which 
tlio lemaiiidcr was void , but this has long been obsolete (Fearne, Con- 
tingent Remainders, p 402) As to the application of the lulo against 
pcipetmtiea. see title Plrpetuities, Vol. XXII , pp 313, 335, 336 
((>) See Feaine, Contingent Remaindeis, pp. 421, 422, referring to 
Hannivglon v. Budtfard (1.586), cited 10 Co. Rep. 52 a 
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or of executory bequest to persons in succession is subject to the sfct 2 
further rule that an inteiesfc analogous to an estate tail cannot Estates for* 
be created in chattels real Hence any ^\ordB Inch, whether by Years 
expiess limitation or liy unification, would create an estate tail in — 
fieeliolds give an alisolute inteioRt m chattels real(r) The donee 
may accordingly dispose of them as lie pleases, and, if he does noti 
dispose of them tliey go to Ins executors and not to lus issue (d)* 

Further, though the lulo 111 Shelki/'s (^nsc(e) docs not in stnet- 
ness apply to chattels real (J ), yet the analogy of tlu) iiile is so far sitdln/fs 
follow^ed that a gift to A. for life, and afier Ins death to the hciis of 
his body, vests in Inm tlie absolute iiiteiest {</). But if Lheie aie 


(c) Lcv<‘tit]i07pc\ (lOIJo), 1 Roll Abi 831, ]>! 1 , Tudor, L <’ Rf'al 

Prop , 4th t'd , p 832, Scale v Scale (1715), I P Wins 201, Prlfiam 
{Lady C)y iheqaiy (1700), 3 Hi(» P.iil (’as 204, Jhnrahlct \ J*oncaslcir 
(1856), 3 K & ,I 20, Tyione (bJa)!) v Watoford {Mei)quis) (l^^Ot)), 1 Do 
(1 F. A J 613, 625, A Thus, a dovi-^o o£ a Iciiii to one aud lii^ ottsj)tiiis; 
gnestho absolute mteust {\onnq v. (1803), 2 Dk w A Siii 107). 

lleiiee leaseholds dueeted to he settled as neaily as possible m aeeoid- 
ance with a stiict setthuiu'iifc of lealtv cannot be settled beyond the 
hrst tenant m tail (Foidycc v Ford (17*15), 2 Ves 536, 539, AV jolmmi^R 

(1606), ii 2 Eq 716), and see titl(‘ J^kusonal Pkopertt, 
Vol ANll ,p 414 Foiiiieily the doetnno did not apply wheie the words 
of the devise would, as to treidiolds, eienie «an estate tad by Jinphoation 
only e V , whei(‘, bcfoio the Wdls Art, 1837 (7 Will 4 ^ ] Vict e 26), 
thcie w*us a devise over alter laiiiiie oi issue ol the lust devisee ( '\ifc\7tfion 
V i/wtr/iiwftotj (1731), 3P Whir 258, Jhed Lyde v Z.?/d6 (1787), ITeim 
Rep 593, 596, and, as to such hiiiitationa, sei* note (/i), p 245 , ante , 
Knight v Fllis (1789), 2 Pro (’ C 570, 57S) ; but it was settled tliat it 
applied both to ('\])icss and implied Ijimtations (Sittrmon^ y Snnmons 
(1836), 8 8im. 22; 7iV pn/te IFy/ieA (1854), 5 Be (t M & (.J 188, 208, (* A. ; 
WrMery i*n?r(1858), 20Reav 236, .Imheie's H i// ( 1859), ?7 P>eav 608) 
Til this case a di'Viso ovoi aflei lailure ot issue was void, but it the tailure 
of issue was leslnited to the time of the deatli ol the funt devisee, the 
implication couespondmg to an estate tad did not ans(‘, the hist 
devisee (unless the limit at ion was to him lor hie only) took absolutely 
in tbi‘ fust mstanee, but subject to a valid execiitoiv de\ ise over if lie died 
without leaving issue ((^a7ii;>?Wf V //aidon/ ( 1831 ), 2 Russ &M 390,401) 
ITndor the Wills Act, 1837 (7 W’lll 4 A I \ let c 26), s 29, failure ol issue 
is restricted to failuic at the death of tin* ancestoi, and an nn])lied estate 
tail 111 Ireeholds, or absolute iiileiest in ])eisonalty, cannot thus aiise, 
but ibid , R 29, does not applv to a gilt over on failure ol “hens of the 
body,” and to tins case the ohl rule applies (Fe SalleHf ( 1861), 1 1 J. Ch R 
236) , and see Jarman on Wills, Glh ed , p 1204) A« to sueeesflivo limita- 
tions of peiBoiial estate, where tlieliist legal ee does not suivive the testator, 
see yi’f? Lawman, Devcnish v PesUi, fl896J 2 Eh, 348, E A ; and see, 
geiierAlly, title WiLLb , and. as to the etfect ot the iiile against perpetuities, 
see title Perpetuities, Vol XXII , pp 347 ef seq , 350, noto(u), 

(d) Fcaiiie, Eoiitingent Uomamdeis, p 461 

(fi) See p 226, ante 

if) Ke Jeafftemi's (1866), L R 2 Eq 276, 281 ; Ilnuck v. 

FiawAha (1868). L. R 6 Eq 5*13. 

[q) (Uirlhy yAiWaua (1755), 2 Yes Sen (46,661; ToUull v Pitt (1766), 

1 Madd. 488; S. ('*, on ajipeal, Chatham (Fail) v. Tofhill (1771), 7 Pro 
Pari, Eas 453 , Harvey v Toieell (1847), 7 Hare, 231 ; Lewis V Hoplwii 
(1856), 3 Drew. 668 , 8. E on appeal, Trd/mwi» v (1859), 6 H, L Eaa. 
1013 111 ComfoH y Blown (1878), 10 Eh. D 146, 151, this Was treated 
as an actual application of ihe^ vale m Shelley's Case ; and see title Personal 
Property, Vol. XXII , pj) 414, note (Z), 415 It is the same where 
the fust devise is of the piofits of the laud for life (Buitci field V Bntlerficld 
(1748), 1 Ves. Sen, 154). The result is not prevented by the life estate 
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indications in the seltlement or will that the w^ords ‘‘Iioirs of the 
body ” are not words of limitation, but designate a particular poison 
or persons, the donee takes for life only, and the persons so 
designated take by purchase {//); Rfid, if, ^vjth like indications, the 
gift 18 to one for life and then to his issue, the result is the same, 
and the issue take as purchaseis (i). 

491 . The execuioiy devise of a teiui and the Ijinitation of the 
trusts of a term are governed bv the same rules (A) ; and, if real and 
personal pro])erty are devised by the same words, these rules are 
followed as to the personal estate, although the eon^e(p^onco is 
that the limitations of the peisonal estate may have to lie constiucd 
dilTcrently fiom those of real estate (Z)- 

Sitb-Secp 2 . — EnJarqemtnt oj lonqTeim'i 

492 . Jn CGI tain cases the residue of a long term, whether llie 
immediate reversion is the freehold or not(?a), maybe enlargeil into 
a fee simple. For this pin pose the following conditions must be 
satisfied (//) . — 

(1) Tlie term as orgiiially created mubt luve bi'on for not less 
than 800 years. 

(2) The unexpired residue must be for not less tli«ui 200 yi^ars, 
but tills may subsist either in the whole or only pait of the land 
comprised m the original term. 

(8) There must be no trust or right of redemption aflt ctiug the 
term in favour of the freeholder or oilier rever»ion( r 

(1) Eitlici theiemust be no lent at all or merely a nominal rent — 
that is, a pep])eicoiu oi other rent liavnig no money value (o) — 

being given to a maiued w'oiiian for her sepaiate use [VciuJam [fJail) v. 
Bolhinst (1843). 13 371) 

[h) IJodgchony Ti’abMvy (1740), 2 Atk 89, 1'Variip, Conlmgc'nt Reniairi- 
dris, p 495. 8hctostis wdictliei hens of the body ’ oi olliei woidh, hucli 
as boiis ” or " iliildien,” aic to include all the bejis or sons oiiccessivelv oi 
not , d all aio iDclud<*(l, the words doiim* the mteiost of Ihe hist lakei {Ex 
payle Wynch ( 1S51), 5 D<‘ IJ M &,ix IHS, 2i>8, C A , Tmone [Bail) v. Walv)- 
/hid (i/<or/a?s) (1800), 1 l)e(J &;.J 013, T A (“children in succc.ssion ”), 
domfort V. Byoun (I87b), 10 Oh. 1) 140 (‘'sons buccessively in l.ul ") ). 
15ut it may appeal tioin the will— e q ,lioin adiseiotioiiaiy powei of niaiii- 
taining the iicus of the bod,\ <hat thoie is a eo-exic.(inir set ol ]ieiMnis, 
and then the statutoiy next of kin descended fiom the Jiisl devisee may 
lake as puiehafieis (see PattetKlen \ llohi^on (1853). 17 Jur 406, Ue 
JcafjrcBon\ Trusts (1806), Ji ll 2 Eq 27G) ; birnilaily when (here js a 
direction foi division (Symers v. r/obion (1848), 16 Sim 207) ; and, wdicie f he 
context bhows that the lino of desenil conlomplaied is incompatible wiLh 
an estate tail, the limitations will give a life mtciest only to the lin-st 
devisee {Doddn v JJodds (1860), 11 1 Ch K 374, C A ) 

(i) Knight v. Ellis (1789), 2 Bro C (I. 670, Ex pale Wijnch, svptn, 

at p 209 ; Ee Andreu's TPi/Z (1859), 27 Bcav 608. < 

[k) Fearne, Contingent Itoiuaindeis, p 470. 

(l) Jachson v. Calvcit (1860), 1 John & II 235; JIcniclc v. Fyanllin 
1868), L It, 6 Eqt 593, disapproving of Dunl v. Fenner (1831), 2 Russ. 
& M. 557 , and see Bennetl v Bennett (1864), 2 Drew Ai Sin. 266. 

(iJt) Conveyancmg Act, 1882 (45 & 40 Viot. c. 30), s. 11. 

(n) Conveyancing and Law of Piopeity Act, 1881 (44 & 45 Vict. c. 41), 
0 . 65. The statute applies to terms subsisting at or after the Ist January. 
1882 {ibid., s. 65) 

(o) A rent of Zs. {Be Smith and Stott (1883), 29 Ch, D, 1009, u.), or, 
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incident to the reversion ; or if there was a rent other than 
nominal, it must have bcou released, or barred by lapse of time, 
or in some other way have ceased to be payable (p). 

( 5 ) The term must not bo either a term liable to be determined by 
rc-outi y for condition broken, or a tei m created by sub-demise out of a 
bupoiior term itself incajiable of being enlarged into a foe simple (7). 

493. Tlie power to onlaige the term into a fee siin[)le can be 
exercised by any of tlio lollowing persons in respect of the land'to 
Mhicli he is cntith'd, ^liethcr he is entitled subji'ct to incumbrances 
01 not(/) 

(1) Any person beneiicially entitled in light of the term to 
possession of any land compiibod m the term , 

( 2 j Any ])mHon in locoipt of income as trustee, in right of the 
teim, or holding the teim m trust foi sale , 

( 3 ) A jiorsoiial re])i eseiitative in whom tlie term.is vested 

494 The power is excicised hy the execution of a deed containing 
a doclaiation that liom and after execution the teim shall bo 
enlarged into a fee simple. Thereupon the tcim is enlarged 
accoulingly, and the poison 111 whom the teim ^^as previously vested 
lias a fee siiujde 111 the land instead of the ieim (.s) ; but this estate 
in foe simide is subject to the same ti lists, powers, executory limita- 
ti('Jis ovei, lights and equities, and to the same covenants and 
provisions as to usoi, and the same oldigations, as the term would 
have been suhjeci; to it not enlaiged(0* l^^ich estate includes the 
f(‘e simple 111 all imiies and mineials wdiich, at the time of 


appaicullv, 1«. {Blathog v Keere't, [1006] 2 Ch 175), is a rout having a 
money value , but not a rent ot one hilvor poniiv, il lawfully (Jornianded ” 
(AV Chapman and flobhs (1S8.5), 29 Ch J) 1007, where iinpcutciiioo. was 
altached to the woids “ il lawiullv demanded ”) 

(p) The lelcieuce t(» leii^b ])cmj> haired by lapse of time appears to be a 
mistake So long as the teim Nubsi&ls iiicie non-payment does not 
extinguish the Kiii. ; tins ean always be lecMiveied with six ^edls’ airears 
Chanty 7iV//s ( 1841), 9 M 113; Archholdy Nm///?/ ( 1801), 9 II li (^as. 
:>()0, Bee title Tjmitation of Actions, Yol XIX, pp 127, 128), but a 
release may be piesumed fiom nou-pa^rnent lor a length of tune (see 
lcf)oif V Wahh (1851), 1 1 R 311, Tenneni v. Neil ,1870), 5 

1 R C L 418, Ex (31 ; Hlaiheiq y. Keere^, supia) 
iq) Conveyaneang Act ISSJ (45 A, 46 A ict. c 39), s 1 1 . 

(0 Convoyanemg and I^aw ot Jhopeity Act, 1881 (44 A 15 Viet c 41), 
P 65(2) 

(^i) Ibul , 8 65 ( 2 ), (3) It 18 presumed that this fee simple extinguishes 
the pievious icversion m fee simple whi5h existed 111 the land , and where 
the enlaiged term is a snb-teim it extinguishea both the leasehold and the 
fieehold reveisiou , but it has been suggested that tlie statutoiy fee simple 
IS only a base fee, and th.il. the ougiiial fee simple subsists by way of 
remainder upon it (Cballis, Law of Real Riopeity, 3id ed , p 33.1) Such 
a base fee could only detcumino by failiiie ol bens gen eial, and either the 
OTigmol fee simple would tall into possession, or there would b(‘ an escheat 
to the lord, accoiding as the fee simple exists as a base fee or not. 

(t) 'riiese covenants may, li- seems, bo either imposed on the creation of 
the teim as between Ian dlind and tenant, or be imposed on a subsequent 
assigiurieiit of the ti'im as between vendor and purchaser, or otherwise. 
In the former ease the suggested preservation of the original fee simple 
(Beenote(«), swpm), might be important, since the tenant of such fee simple 
would be the person to oiifoieo the covenants which are preserved by the 
statute (see Challis, ]jaw of Real Property, 3rd ed , p. 334) 
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enlargement, have not been severed in right, or in fact, or under an 
Inclosuro Act or uwaid, from the surface (?/). 

495. Where the laud has been settled according to the same 
limitations as freehold land so far as the law permits, and no person 
has become absolutely entitled to tlie term (z), the fee simple 
acquired by enlargement of the term follo\i8 the fieehold limitations ; 
but without prejlulice to any conveyance foi value previously made by 
a person having a contingent or defeasible iiiteiest in the term (a). 

SuB-Stcr 3 — l^atisfied Ttrms 

496. Long terms of years are cieated tor the puipose of securing 
the payment of money , usually m connection with the provision 
of jointure rcntcharges and poitions under settlements (6). The 
owner ot the estate for the time being usually keeps down the jointure 
renlchaiges out, of the income of the estate, and pays off tlie 
portions by hiiii&elf raising money on the estate or from other 
Boiiices ISut, if he fails to do so, the trustees in whom the terms 
aie vested can enter into possession of the estate and themselves 
pay the rcntcliargea out of mcouie or raise the portions by mortgage 
01 sale of the term. In gonei al it is not necessary to sell tlie term, and 
in due course the pui poses for winch it was cieated are satisfied (r) , 
but foimerly this did not necessarily mean that the term comes to 
an end. Provision for deteiinination of the term may he made 
by a clause of cesser in the setthnijnt, or the term may be 
intentionally destroyed by meiger— that is, by the sunender of the 
term to the fieeliold reveisioner(r) But under the old practice a 
term, aftea it had satisfied its onginal purpose, might he useful as 
a protection against incumbiances, and accordingly it was kept on 
foot with this olqect and, upon a sale of land, the puiehaser had it 
assigned to a trustee for himself. Thereupon it became attendant 
on the inheritance, and in the event of any subsequent incumbrances 
being asseited, it might be set up to defeat them(d). Further, 
although the leim i?vas not assigned to a trustee to attend the 
inheritance, it was liealed, so long as it did not merge, as being 
attendant on the inheritance for the lienefit of all parties entitled, 
according to their respective estates and interests (c), A term not 
attendant on the inheritance was a term in gross (J ), 

(w) Conveyancing and Law of Propcity Act, 1881 (U &. 45 Vict, c 41), 
B. 65 (6) 

(a?) See p 266. anU‘ 

(a) Conveyancing and Law ol Priqieily Act, 1881 (44 & 45 Vict. c. 41), 
B. 65 (6). 

(5) See title Settlements 

(c) See, further title Landlord and Tenant, Vol XVIH , pp 552,553 

(^1) See the Ileal Property Commissioners* 2nd Report, pp 7 seq . 
Williams, Real Piopeity, 21st ed , pp 533 cl seq , Sugden, Vendors and 
Piiictiabcis, 14th ed , ch 16, pp (ilbetbiq. 

(c) Sec Sugdon, Vendors and Purchasers, p 625 “ In regaid to terms 

attendant by uaphcation, it is a geiieial rule, that whenever a teiiu would 
merge in the inheritance, il united, it shall aiiend, if m a dillerent person 
without an express declaration, by implication of law founded on the 
Statute ol Piauds ” — ^that is, by virtue of an implied tiust which may 
ariso notwithstanding that St atute(^coWv. FenJioulett(md)t 1 Bro. C. C.69). 

(/) ScoU V. Fenhoullett , $ upia . 
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497 . ThecoutainoJ existenco of salislleil terms is now pu'vonted 
by statute (fj). Every term of years becoming satisfied after the dlat 
December, 1815 (/<), ^^lnch, either by e\}nes8 detl.iration m* ])y 
construction of law (i), becomes attendant upon the nibeiilanco, 
tlieieiipon absolulel^\ ceases as to the land altected. J Jut a term is not 
satisfied within the meaning of this jiroMsion so long as tlieie 
remains any useful pm pose lienoficial to the owner of the term 
and consistent with the tiust on which, at the date of the transaction, 
the teim was hekU/i), and, though a mere attoml.nit term is 
ineiged, it is not so if the termor has made it a secuiity for money, 
and by the moi tgnge deed clothed it with an active trust m favour 
of the mortgage(i(/) \Vheio the teiin and the levetsion would mei go, 
the owner can still, liy OApiessing liis intention to iliat eJlect, keoi) tlio 
teim alive as personal estate so that it ^\ill pass under a tostamontary 
gift of all the ownei’s peisonal projieitj {m). 

Sect. i~~-E.stales Ansing nmJc) thf HlnUiU' nf U-.m. 

498 Prior to the Statute of Uses (») a division was possible 
hetueeii tlio legal estate in land and the useto) in land, and the 

iq) Satisfied Teiais i\ct, 1845 (8 0 Viet o 1J2) ''J’ho Act extends 1o 

fieeliold teiieineiifs and hejedit.imeuls, wlielher (‘orjioieal oi incoipoical ; 
and to custoinaiy lauds which pass hy deed, oi deed and admil l.uiei*, 
hut not by smreiulei (?h/d , s a), but it does not .ifiply 1o inoilgfigo 
sub-terms [Ke i/eoir- and IlHlnda Contiaet, |l‘H2| 2 <'h lOoj 

(/t) As rogaids l(‘rina whieh on the ?Ati\, Decunlui, 1815, weie alie.uly 
aftendant on tlie inheiitaneo, the Saliafiod Toiins A el, 1845 (8 9 Vict 

c 112), pntvided that they "should eease , but that, wlieio atliuul.mt hy 
expicss deelaiatioii, they should afioid the same juoteelion against ineuni- 
branees as it tL(‘y had <'oniiiuied to exist afler the heecunhej, 1815 
As lo the cflect ot this reMTvalion, see AV Shauau (1855), 4 1 Cli K 
563, P , Cornf v Ciemotiifi 12 I Ch ll 130 Wliiue (he teim 

w^as not re<pnred loi the pioteetion ol a puieliUKer it detei mined d. 
Cadu^alader v Pure (1847), 10 M. ^ \V 003, 008, ON, Ihr d Hally. 
Alonlsdale (1847), 16 M. At \V 689), and, as to the pioteetioii lliiis 
alTorded, BOO (Vd/ie/i V Hughes {lSo5), 15 Jl 532, Plant v Taqloi (1861), 
7 H & N. 211, 235. 

(i) Aalo the jiiesiimpiion of surrendcT of attendant teims, R(‘e G<nra)d 

V TmcA (1849), 8 P B 231, Potindly Huqhes. supta ; Doe d Pdadudl 

V Plowman (1831), 2 B & Ad 573, Doe d Eqn'mont (Loid) v Jjunqdott 
(1848), 12 Q B 711, Hvh v Bedcq (Laid) (1853), 17 Beav J 1, 28 

{k) Anderson v. Pignet (1872), 8 (3i App 180, per Loid Slj.porne, L T , 
at p. 188 “The term does not become satisfied wuthui the meaning oi 
the Act of Parliament except the b<*nefieial inteiost m the whole cLaige 
secured by the term and the beiicficiaf inteiest in the whole estate aie 
united and merged m the same person ” {ihtd , per ,Tamp.s, L J , at p 189), 
A term expressly assigned in trust for parties supposed, by mistake, to be 
entitled to the mhentaiicc is not extinguished by the statute ; in such a 
ease it is not attendant either by express deelaiation or by construction 
ol la^r {Doe d Olay v. Jones (1849), 13 Q B 774) 

(?) Shaw V. Johnson (1861), 1 Diew A. Sin 412, 416; see Anderson v, 
Piqnet, supra 

(m) Belaneyy MrtWfiv 2 Cb App 138; and see title Mortgage, 

Vol, XXT., pp. 318 ei seq 

(n) (1535) 27 Hen 8, c. 10; see Jenks, Short Histoiy of English Law, 
pp 96 et seq, 

(o) Not the I atm but opus,"' derived through the Nounan* 

French or **oep8"' , see Challis, Law of Real Property, 3id ed., 

p. 385, n. 
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use was defined to be a trust or confidence not issuing out of tlie 
land, but a thing collateral, annexed in privity to the estate and 
the person of the legal owner, and touching the land ; the effect of 
the use being that the ceatm que use should take the profits and 
that the legal o\Mier should convey according to his directions (p). 


(p) Chudhig¥s ('use (IfiDij), 1 ('o Rep 120 a, 121 h; (k) Lilt 272 b; 1 
SaUdcrs, Uses and Trusis, 4tli ed , p 2; Sui^dfu’s Gilbert on llso?^ and 
Trusts, 3rd od , p 1 As to the early liistoiy of uses, sec Bteni's Case (1675), 
2 Leon. 14, per AIanwood, J , at p 15 ; Co LUi 191 a, RuGoi’s note vi. 
11 ; Leake, Law of Pioperty in Land. 2iid od pp 78 et seq , title 
Equity, Vol XIIL. pp 88, '80 They wore introduced loi the piirposo 
of avoiding tlio iiioidcnts of legal osiates such as tlie inability of 
religious houses to aeeopt gifts of land, the liability to foifeiiure for lioason, 
and the notoiiety ot eoim\\ance, and also tor defeating creditois The 
facility they a ff 01 'dedfui evading the Statutes ot Mortiiiaiii(iistomoitmam. 
sec title GORPOiiAT;rONS, Vol A 111 , pp 307 ft seq ) was abolislied by stat 
(1301)15 Uic 2,0 6 which eiiaded that uses should lor Gieiiituie be aubjeet 
to those atatiilea, and be foiicitable hke .auda (1 Saiideia, Uses and 
Trusts, 41h ed , p 17 , see Bunt's Case, supta, per T)y rit, C ,J , at p 17) 
EorfcituK* loi ticuaon was a common incident tluimg the civil wais of the 
liflecnth ceiituiy {Iheni's Case, supra, per Haiiper, J , at p 10) , ami 
to some extent tlie lialiility to forfeiture was evteiided bv statute to 
uses (Brent's Case, <?«/>?«. at' p, 19) and attempts weie made to chock 
the dispo.Nitioii of lands (o uses in liaud ot cieditors (slat (1370—7) 50 
Edw 3, 0 0 , slat (1377) 1 Kic 2, c 0 , slat (M02) 4 lien 4, o 7 ; stat 
(1433) 11 lien 0, c 3). Ry stat (1433) 11 Hen 0, c. 3, (pie lue 

for lite or year a was made liable for voluntary waste lJut while the ccsiiu 
que use was thus m vaiious lespeets made subject to the liabilities ol the 
legal owner, the logislatuie also intervened to give Inrn the power of 
alienation, and by stat (1483 — 4) 1 Kic 3, c 1, coiiviyances by cestui 
que use were made valid against the cestin que use and his hens, and also 
against tlui leoiToc to uses (see Chalhs, Law of Real Properly, 3rd ed , 
p 386); but the statute did not validate such conveyanees against 
pievioiis conveyances nude liy the feollee to uses, and its etlect was to 
mtioduco conflicts beluceri pui chasers under feoffees to uses and thoso 
under the ccsfuis que use (1 Sanders, Uses and Trusts, 4th ed , p 23; 
Sugden’s Gilbeit on Uses and Tiiists, p 51) ; moreover, the statute did 
not extend to uses of estates tail, or foi lilc. or of terms ol years (1 
Wandei>, Uses and Trusts, 4th ed , pp 30 et hcq ) Tins i(‘st notion con- 
tinued to be of iinpoitance as regaids teims of yeais, inasmuch as the 
Statute 0^ I sc-, 27 Jlen 8, c 10) applied only wlioic an estate of freehold 
was vested m the leolleos to uses, and, if the stat (1483 — 4) 1 Ric. 3, c 1, 
had ajiplicd to uses ol teims of years, it would have lemamed operative 
as to these aftei the Statute of Uses (I Sandeis, Uses and Tiusts, 
4th cd ,pp. 32 -45 ; Sagdeii’e Gilbeit on Uses and Tiusts, p 31, note (2) ) 
Since, Jiowcvcr, stal (1483— 4) 1 Rie 3, c. 1, did not apply to teiins of 
yeais, and uses declared on all otlfi>T estates aie turned into the legal estate 
by the Statute of L ses f27 Hen 8, e 10), the eailicr statute though 
not lepealed until 1863, became mopei alive (1 Samlois, Uses and Trusts, 
4th ed , p. 45) For other statutes affecting uses juior to the Statute 
ot Uses (27 Hen 8, c 10), see 1 SandiTS, Uses and Trusts, 4th ed , 
pp 15- -65. Foi the laising and continuing of such uses four things were 
ncces^aiy pp 50 el seq)’ (1) a pci son capable of being seised to a 

use , this requiK'dlliat the legal owner tor the tune being should bo piivy 
m estate to the oiiginal icoffee to uses, and pnvy to the confidence 
rejiosed in that feoiltM* , consoquenlly a grantee Irorn him for good 
consideiaiion without notice was not seised to the use (BienVs Case, 
supra, pel Dyer, C.J , at p 19 ; Chndleiqh's Case (1595), I Co. Rep 120 a, 
122 a; see title Equity, Vol XIII, p 89); (2) a person capable of 
taking the use; as to this it was the rule that all persons capable 
of taking a conveyance of lands might take the same by way of use 
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The person seised of the land was complete owner of the land at 
law and the use was only cognisable in equity, the use before 
the Statute of Uses (r) being the same as a trust after the Statute 
of TJsos(«). 

499. The Statute of Uses (0 (in this acu'tion fieqiiently rcfened 
to as “the statute”), winch was passed m older to put an end to 
this division between the legal and beneficial mteiest in land 
and to join the legal estate in the land to tlio us0(/O, luovides(i’) 

(see JhertVs Case (J,')?.’)), 2 Jjooii. 14, 17), and possibly also 1 Sanders. 

Uses and Trusts, 4tli e(l , ]» 60) but this was denied (Sugden’s (hlbert 
on Uses and Trusts, p 43) , (3) eillicr a coiisideiatioii to laise, or a 
deelaiatioii ol, the use , sec. , pp 15 pt seq ; an expiess deelaiation 
ot the use made on the occasion oi .i icHiniiicnt did not depend for its effoet 
on the pK^eneo oi abs<*nee of a peeuniaiy oonsideiation , but whoie there 
was no oAiuess declaration, the use, if a pecuiiiaiy consideiation was paid 
by tlio leollee, went to him, otheiwise it lesidted to' tho feofior, who 
theTeupon was m of his old use (1 Sanders, Uhos and Trusts, 4th ed , 
p 61), this applied also to giants of eMvStiiig me oiponMl hereditaments ; 
but on a giant of a rentebaige newly cieated though without ded iration 
of use or payment of consideiation, no use resulted , (4) a leal lieieditii- 
mciit m r(‘spect ot whicli tho use c<»uld aiisc ioi personal heKalitainonts, 
buch as annuities, were not the subject of uses (1 Sandeis, Uses and q'nisis, 
4th ed , j) 63) 

((/) 1 S.indeis, Uses and Trusts, 4th ed , p 68 Leake, Law^ of 
Pioperty ii> Land, 2nd cd , p 7ii; and sec title Kguirr, Vol XIIJ , 
pp 88, 81) The legal estate m the leollet'S to uses suppoit(‘d conlingeat 
uses, notwithstanding that then' was no pieoeding c'^tatc of ficehold m tho 
use (ChiLdh iqlC H Case (1565), 1 Uo Hep 126 a, 135 a) Hut uses could 
not, bofoie the Statute oJ Uses (27 Hen 8, c 10), be imposed on tho 
estates ot limited owneis, wliether m tail, or loi hfe, or for years (1 
bandeis. Uses and Trusts, 4th cd , pp. 30 et acq ) 

(0 27 Hoii 8, c JO 

(k) 27 Hen 8, c 10 As to the exclusive juiisiljclioii of tho Court 
of Chancery o\(i uses, S(‘e 1 Sa-udois, Uses and Tiu^ts, 4th cd , 
})p 5, 20 , Leake, Law of Proptiiy in Land, 2nd ed , p 79 , Burgess v. 
Wheate, A -Cl v Whcide (1759), 1 Fdin, 177, pcrLoid Mansfield, C J , 
at pp 218, 219 A ec^tui que use, it was said, had neither jus in re nor jus 
ad lem, that is, neither any estate m tho land, nor titU to tho same, but 
only a oonlideiioi^ or trust for which ho had no remedy at the common 
law, but only by subpama m Chancery {ChudJeujIis Case, supra, at 
p. 121 b , 1 Saiideis, Uses and Trusts, 4th ed , p 60) , but such an interest 
was at an eaily date treated as an estate in the land [BienCs Ca'ie, supra, 
per T)tek, C ^ , at p 17) Uses wore inheritable aceoiding t.o Hie rules of 
the common law, and were diwisable, although, after Hio Conquest, laud 
was not devisable at law till made so by the Statutes ot Wills (1510), 
32 Hen. 8, c 1 , (1542- -3), 31 & 35 lleiv 8. c 5 {Chudleiqh's Case, supra, 
at p. 123 b , 1 Sanders, Uses and Trusts, 4th cd , pp 61, 65) , and m equity 
the cestui que use could tmnsier the use, and at length, under stat (1483 4) 
1 Kic 3, c J (sec note (p), ]) 272, ante), could convey the legal estate ^ 

(t) 27 Hen. 8 c 10, which statute has been rightly called “the keystone 
of all modern conveyaiioiiig ” (Williams, Seisin of the Fiechold, ]> 137). 

(u) Tho King, it was said, l)eing displeased for the loss of wardships and 
other injuries done - tliough stat. (1488 — 9) 4 & 5 lien. 7. c. 17, had 
attached the mcidcnts of waidship and iclief to uses of lands lu'Id by knight 
service— eomplairied to the judges, who told him that if the possession 
might be joined to the use all would go well (B^enfs Case, supra, per 
Harper, J , at p. 17) ; and as to the mtention of the Statute of Uses 
(27 Hen. 8, o. 10), see, further, , preamble ; Chudleigh's Case, supra, 
at p. 124 a 

(v) Statute of Uses (27 Hen 8, c. 10), s. 1 ; see Williams, Seisin of the 
Freehold, p 137; Leake, Law of Property in Land, 2nd ed., p. 81, 
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that where any peison or peisons(j:) are seised of any heredita- 
ments (a) to the use, confidence, or trust of any other person or 
persons, or of any body politic, by reason of any agreement, 
conveyance, or will (h), then every and all such person and persons 
and bodies politic that have any sucli use, confidence, or trust in 
fee simple, fee tail, or for toini of life or for yeai s, or otherwise, or in 
remainder or reverter, shall be deemed in lawful seism, estate, and 
possession of the same hereditaments to all intents for the like 
estates as they have in use, trust, or confidence in the s.ime ; and 
that the estate (0 of a jierson or persons seised of any lands, tone- 
monts, or h(*ieditaments to the use, confidence, and trust of any 
such }>erson or persons, or of any l)ody politic, shall lie doemed to 
be m liim or them that have sucli use, confidence, or tuist in 
nuinnei coi responding to ilie use, confidence or trust (d). 'Whore 
several persons aie jointly seised to the use, confidence, or tiust of 
any of themselVos, the peison oi poisons iliat have the use, con- 
fidence, or trust are deemed to have in him or them the estate, 
possession, and seism m manner coires 2 )ondnig to the use, con- 
fidence, or trust (c) The statute does not affect persons who are 
seised to their own uso(./ ) 

500 In Older that the statute may opciale the following 
conditions must he satisfied — 

(1) There must bo a person seised to a use or tinst(f/) Oonsc- 
quently there must he an estate of fieehold(/0 limited to the 
grantee to uses, and tlie siaiuto does not ajiply whoie the giantoo 
takes only a term of ycais(i), though tlie use may ho Inmted for a 


(a) The oniissioii Iiero ot ‘‘ braly politic,’* ami its inchisioii subecqiiontly 
(see the tex(, tnjm), shows that a coipoiatjoii cannot be seised to ji use 
(see title Ooupokahons, Vol VIII , p 373), Ihoimli it can take the benefit 
of a use. It lb well settled, however, that it can be seisiMl in trust; see 
Chalhs, Law of Real Propeity, 3rd ed p 388 

[a) The full words aie, “lionouis, castles, luanois, lands, teneiiients, 
Tent‘4, seivices, icveisions, lemamdcis, or othci lici edit anient a ” Copy- 
holds aie not within the Statute of [Tscs (27 Jlcn S, c 10) (I Sandeis, 
Uses andTiusts, 4th cd , p. 241, title Copyiionns, Vol VIII , p 01; 
Baler v ir/n/e (1875), L, li. 20 Eq lOG), noi atepeisonal beieditanicnts 
(Sugdon’s (Ulbeit on Uses and Tiusts, p 485, step 162, nnle) In a 
devise ot fieeholds and copyholds {Baler v White, s«p/o), or freeholds 
and chattels personal togclliei (Be Bioohe^ Bioole v Bwole, [1894] 1 Ch 
43), the statute may apply to the fieeholds only As to the iipplioation of 
the statute to wills, see note (5), inpa, note (d), p 281, pout 

(h) The full words aie, “ by le&son of any bargain, sale, feoffment, fine, 
recovery, covenant, contract, agieciuont, will or otheiwise.’’ Wills, it is 
presumed, w(‘ie meludcd because a custom to devise existed m certain 
jilaces, though tin* power of test amen taiy disposition was not general, 

(c) In full, “ the estate, title, light and possession ” 

(d) Statute of Uses (27 Hen. 8, c, 10), s 1 < 

(e) Jbtd , s 2 

if) Ibid,, g. 3; see p 275, pobt, 

(j) 1 Sanders, Uses aud Trusts, 4th ed , p. 87. 

(A) Compare note (j?i), p 272, ante 

(i) Anon. (1680), Dyer, 369 a, 1 Sanders, Uses and Trusts, 
4tli ed , pp 89, 263. It seems tliat a giantec m tail or foi Ufo may be 
seised to the use of another within the statute {ibid , p. 89 , Seymofs 
Caee (1612), 10 Co. Rep. 95 b ; but see Sugden’s Gilbert on Uses and 
Trusts, p. J9), and if no use is declared the tenure between grantor and 
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tGrm(/i). A grant of a vested remainder carries a snfticient seism 
for uses declared of the remainder to be executed by the statute (/). 

(2) There must be a cesfui qne use, and the cestui qnc use inunt be 
different from the grantee to uses Ilence a conveyance made unto 
and to the use of the giantee and his heirs operates at common law, 
and not under the statute, to vest the legal estate in the grantee (m) ; 
but the express declaration of the use to the grantci‘ prevents a 
further use being raised in favour of any other person (//) 
Where the uses are split uj) into successive estates, and tlie use of 
one of them is declaied in favour of the grantee to uses, the above 
rule in general ajiplics, and the grantee takes his use at the common 
law and not under tlio statute. This is so where the grant is to one 
in fee to the use of hiniseU for life or yeais, with remamdcis ovxr 
in the use The grantee takes his estate for life or years at the 
common law, and tlie remaindeis aie executed by the statute (o). 
But the rule is tlejiai ted from when special considerations of con- 
venience or othei circumstances rocpine it, wheie, foi instance, 
the uses are caived out into many estates, and the grantee’s own 


gianicp p 14 h ante) may bo a suflineiit consideration to prevent a 
1 {'Milt mg use to the giantoi {Ihmrs ('uhe (1575), 2 Leon J 1, IG 1 S.iiidors, 
Uses and Tiiisls, 4tb ed , p 10 , Leak(‘, Law of Piopejfy m Land, 2ud cd , 
V «4). 

{k) See Ilniward^ (1505), 2 Uo Rop 35 a; Sugden’s Gilbert on 
Uses and Tiusts, p 182 

(l) I Sanders, Uses and Tiusts, 4tli ed , p 107 , llnqgeii^ton v. Ilnnhunj 
(182G), 5 n A (' ]01 

(m) Cone (IfJOO), 13 Go Ri*p .54, 50, (Jwnm v Eoe (1603), 1 

8alk 00 , Althum {Lo\d) v {Eml) (1700), Gilb (fii ) 16, 17 , Long 

llwLoidqo (1718), 1 ^^tia 106, iMe d Lloyd v Pa^smgham (1827), 6 
R A (’ 305, s (Vf/5e (1872), L R 8 P 281, Saiill Hiothen, 

Ltd ^ liethdl, rU)02| 2 Oh 523, A , I Sandeis, Uses and Trusts, 
lUi ed , pp 01, 156 In a fine, no use rcMilted on want of conBidoiatiou, 
and the woids “and to tire use ot,” were siipoTtluous ; and they were 
hupeitliiouR, too, in a feollmeut ina«le upon consideration, but, in a 
foollriieiit without consideiation, thev excluded a lesiiltmg trust, and they 
have the same (‘fTeet m a conn vance without consideration at the present 
day The grantor may himself be a ccsim qur a&c, and conve>ancos to 
uses might formeiJy be lesortod to in oidei to enable the giantor to take 
a new estate m thc usc as a putchaser He might thus take a limited estate 
— ^for life, foi years, oi m tail — and his lieirs m tail, it tliey alone were 
mentioucil, might take the use by puiebase, but not, Ins bens generil 
Under u, limitation of the use to the hens general ot the grantor, he 
himselt took as of his old estate ( {'ennidc v Miifoid (1589), 1 Leon 
182 , Oo Litt 22 a , 1 Sandeia, Uses and* Tiusts, 41 li ed , pp. 131 cf srg ) , 
but now, undci buch a Jirml.it ion, he is entitled by puicha&e (Inheritance 
Act, 1833 (3 A, 4 Will 4, c 106), s 3 ; see title Dej^cf.xt and Distribu- 
tion, Vol XI , p 8, and sec p 214, ante) 

{v) Althoiigli the grantee takes at the common law, and the use is to 
that oAtent iiuffcctive, yet the use has been in fact declared, and this 
prevents any fuither declaration of use which can take effect under the 
statute {Tipping v Co&ins (1695), Oomb 312, 1 Sandeia, Uses and 
Trusts, 4th ed , p 02; and see Doe d. Lloyd v Pamtigharrif supra; 
Pooper V. Fynodv (1872), 7 Oh. App 398). Moreover, the use thus 
declared can be displaced by a subsequent use limited as a shifting 
use ; see Leake, Law of Piopcrty in Land, 2nd ed., p 94, and authorities 
there cited. 

(o) Samme's Ca^e, supra. Doe d. Eutehnson v Prestwidge (1815), 4 
M. & S. 178 , Oime's Case, supra. 
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use is in the midst of them, such as an estate for life placed 
between other estates, or where the use in favour of the grantee is 
an estate tail. In these cases the use is executed by the statute— in 
the former case, on grounds of convenience; in the latter case, 
because the issue m tail are interested (p). 

(3) There must be a use, express or implied, actually created to 
tiike effect either immediately or in the future (q). When it is 
express it must be in writing (?*), and it may l)e declared by the 
statutory words “use,” “confidence,” or “ trust ” (-s), oi by any 
other words showing an intention that the lands shall he held for 
the use of, or in trust for, another (0* When no use is ejpressly 
declared, a use results to the grantor according to his original estate 
if the convej^ance is without consideration (a), and it results to 


(p) Savtme's (-rt«c(1609), 13 Co Rep 54; I tSamlors, Uses and Tiusts, 
4tli ed , p. 95 (where some other ovoepliona to the lule are men- 
lioned). The exceptions have been based on the ^>IOund of “a direct 
iniposbibility or impeitinency lor tlie use to take effecl by tlie common 
law ’* (Racon, Reading upon the Statute of Tses, p 63 ; sec Challis, Law 
of Real Propel ty , 3i d ed , p 390 

iq) 1 Sandeia, Uses and Trusts, 4tb cd , p 07 The deelaiation of 
the uses must be ceilain, and that especially in tbico tluiij’s -in the 
persons in whom, m ihe lands of winch, and in the estates by which, the 
uses aio declared (Shep Touch, 6th ed , p 519) As to tlie eonstiuc- 
iion of decJaiations of uses, see 1 Sanders, Uses and 'Fiust s Hh ed , 
]). 229 ; but m general this is accoidiiig to the ordinal v rules of 
eoiibtruction (see title Deeds and OriiEii Insikumenis Vol X , pj^ 443 
ei ftcq ) 

(0 By viitue of the Statute of Frauds (29 Cai 2, c 3), s 7 ^ see title 
Deeds and Oiukr Instrument?, Vol X, pp 374, 422, 428, note (1), 
1 Sandcis, Ubos and Tiusta, 4th ed , p 210, but the dedaiation 
may be by separate deed (ibid , p 211 , Sugdeifs Gilbeit ou IFscs and 
Trusts, p. 104, note (7) ), thoueh this is not the case in practice A use 
aiising or lesultmg by implication oi constiuction of law is excepted fiom 
the Statute of Fiauds (29 Car 2, c 3) (?6n7 , s 8) 

(s)Tliceoiuinon law makes no distinction between trusts and confidences, 
and uses (yUt/mm (Loid)Y Anglesey (Earl) (1709), Gilb (cii ) 16, 17), and all 
these words e\pios8 the same idea A conveyance to A. in ](‘e in tiust for 
B in fee vests the legal estate m B as much as if the woids were ‘ to the 
use of ” (ItroM^/i tea V Langley (11 OZ), 2 >>d\k 679 ; Enrev Uoivaid (1112), 
Free Ch. 338, 345 , tiight d Pkillipps v. Smith (1810), 12 East, 455, 461 ; 
Doc d Leicestei v. Biggs (\S09), 2 Taunt 109 ; 1 Saudeis, Uses and Tiusts, 
4th ed , p. 97) 

(/) Ilammenton" h Case (1575), cited Dyer, 166 a, note (9) , Bettuan's 
Case (1576), 4 Loop 22, 1 Sandeis. Uses and Trusts, 4th ed , p. 98; 
Sugden’e Gilbeit on Uses and Tiicsts, p 139, note (1) But a special tiust, 
i.e., a trust imposing active dut.ies on the grantee, docs not opeiate as a 
use so as to \est the legal estate uiidei the statute (1 Sanders, Uses 
and Trusts, 4th cd., p. 244). For the statute to opoiate, the cestui 
qve trust must be (‘ntitled to possession or leceipt of rents and profits, and 
to direct the disposal of tlie land (Si/mson v. Turner (1700), 1 Ep. Cas. 
Abr. 383 ; IFAitc v. Parker (1835), 1 llmg, (n c ) 593). Under a limita- 
tion. however, by de<*d “unto and to the use of” tiiistces, the legal 
oPtatt is vested by ihc statute in the tiustecs wliatevcr be the nature of 
the tiust (Cooper v. Eynork (1872), 7 Ch App. 398) ; and, as to the estate 
taken hy irustees under devises, see tdlcs Trusts and Trustee'=> ; Wills 

(a) 1 Sanders, Uses and Trusts, 4th ed, p. 100; Beckwith's Case 
(1680), 2 Co. Rep. 66 b, 58 a, note (t) ; Clere's Case (1699), 6 Co. Rep. 
17 b ; Armstrong d. Neve v. Wdscy (1766), 2 Wils. 19 ; Doe d Dyke v 
Whtiiingham (1811), 4 Taunt. 20* The amount of the consideration is 
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several conveying parties according to their respective interests in 
the old use (h ) ; but in the case of a conveyance by a tenant in tail 
barring his estate tail, the use results to him in fee simple (c). 
Similarly, if only part of the use -which the grantor is enabled 
to declaie is disposed of, the part undisposed of results to h.im{(l\ 
unless the pait disposed of is limited to himself, foi example, to 
himself for life; for, in the latter case, if the remainder resulted to 
him, the life estate would inorge and the express liimlatiou would 
be defeated. In this case the remainder vests m the grantee (r). • 

(4) The juoperty of which the use is declaiod must be actually 
the pro])eity ot the peison ci eating the use at iliat time, the use 
cannot bo (irealed in piopcrty to be after-acquired (f). 

501 The eft(‘{*t of the statute is exliausted by tho first declara- 
tion of the use , the h^gal estate is executed in the cc^tui qne uac 
under that use, and any fiuther limitation of the use takes efieet by 
way of trust. Thus, a limitation to A. and Ins hens to tho use of 
lb and hiH heirs in tiiisi for C. vests tho legal fee simple in B. in 
trust for C. (//). 


nnnutciial Tlio inscTtion of a nominal amount is RufnoKmt to show an 
inloiiliou tli.it no use shall losiilt (iSV/o/rs ilosjntftt ('a,se (IG12), 10 Co 
2,‘l .1 Uatker v. (1080), 2 Vent 35; Shoflndqe v, Lampluqh 

(17()2), 2 Lil Kdym, 708) , henee tho foiiner insertion in deeds of a con 
suloialioii of fis The coiisideiation need not be pecunury Ju covenants 
to stand seised the consideration was affection tui a wile, child, or some 
blood relation (sec Mild nun /' a Case (1581), I (h» Hep 175 a. ; BedrlVs 
Case {UOlh 1 Co Hep 40 a) 

{h) 1 Sandi'is, Uses and Tmsls, 4th ed , p lOl , SugdciPs (iilbert on 
UhCB and Tiust-s, pp 80 et soq 

{() Dowmnn'h Case (1586), 9 (\> Rep 7 b, 8 h (u)qaendo) , Mcnini d. 
TicfjontceU v SUachan (174‘i), 5 Teim Pep 107, n 110, n , Tanner v. 
iuidfoid (1833), b Sun 21,30* see Aiqlthvqale v Fenas {Rail) (1733), 
3 P Wins 200 ; 1 Saiideis, UkScs and Tnists, 4th ed , p 102 

(d) When one seisi-d oi land ‘ makes a teotiment m tee without valuable 
consideration to divcis paiticuhir uses, so miicb ot the use, as he disposcth 
not, is III him as Ins ancient u>o m pomt of ie\eit(r ” ((-o Lilt 23 a ; and 
see ihid j p 271 b, 1 Saiidf'is, Uses and Tiusts, 4th ed , p. 103); and 
when a considciatioii is ])aid a,nd only a pait ol the fee limited to tlie 
jHiichasei, tho lest lesults to the giant oi because the extent of the expiess 
limitation is the nuasuie ot the consideration , but, upon a eoii\ chance 
to a puichaser for Mxluahh* censid oration, recitius; a contract ior ]michase 
of tho absolute fee siinjde, anv part ot the use unlinuted vests in the 
purchaser (I Sandeis, Uses and Trusts, 4tli ed , pp 104, 1(^5) 

(e) 1 Sandeis, Uses and Tiusts, 4th ‘ed., pp 103, 104 But it is 
otheiwi&e if tho use is limited to the giautor tor an estate tail and the 
leimiindoi is undisposed of, for the remainder can Ie^,^dt to the grantor 
without meigiug m the estate tail (tbtd , p 103; and as to meiger, see 
p. 332, ]mf) 

(/) I, San ders. Uses and Tiusts, 4th ed , p. 107 

(<7) Cooper v Kynock (1872), 7 Ph App 398 4’he liirthcr use to C. is 
at law unexecuted (TqrteVs Cxise (1557), a, ITaggerston v 

Ifanhunj (1826), 5 B. & 0 lOJ , 2 B1 Com 335; 1 Sandeis, Uses and 
Trusts, 4tli ed , p 263 ; iSugdeu’s GiJbeil on Uses and Tiusts, p 347) 
Thus it was possible for equity once again to inteivcne, and this coii- 
fitruction ol the Statute of Uses (27 lien 8, c 10) was the occasion of 
the reintroduction of equitable uses under the name of trusts The 
statute had, in Lord Hardwicko’s somewhat exaggerated criticism, ' no 
other effect than to add at most three words to a conveyance” {Eopkim 
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602. Estates in the use are sulijcct as regards duration to the 
same rules as legal estates at common law, and they must be 
created by words appropriate for tlie creation of common law 
estates (//). Words limiting uses receive the same construction as 
at law(i)- 

503 * Uses may be limited to take effect in the future, and this 
mav bo either by w’ay of remainder, m which case the future use is 
subject to the lilies relating to the cieation of remainders at common 
law (y), or by ^^ay of executoiy inteiost, in which case the limitation 
takes effect without regard to such rules (A). 

504 . Wliere a convoyaiiee mad»' under the statute disposes, 
either exjaobsly or by imidicalion, of the uses of the entire fee 
l)y way ot paiticulir estate and rmnamdijr or reversion, each estate, 
BO far as il is effectual, is a legal estate, and is subject to the 
rules applicable to common law estates. Co^^sequontly tlio uses 
themselves must supply the estates necessary lo prevent the free- 
hold from being in abcyanco, no seisin for this jniipose remaining in 
the giaiiiees to iises(/). The pari fculaj fieehold estate may anse 
either by express limitation of the use ior an estate of fieehold (m), 
or by a lesiilting use to the settlor for lus life(n), but, if the first 

alias Dare v Jloplnts (1738), 1 Atk 581, 591 ; Challi'?, Law of Real 
Propel iy, 3id ed , p 387) 

{h) CoiheVh (^a^e (IbOO), 1 Co Rep 83 b, 87 b , Nevell v Kcvell (1018), 
1 Roll Abr 837 , Mahepiae v 'hlctchcr (1734), Com 457 , 1 Saiideis, 
Uses and Tiusts, 41h ed , ])p 121 d seq Tlni^ a dccboation of use in 
a deed to one without woid^ ol Inn il at ion ^,nvos him an estate for 
life only (Abtaham v Twiqg (1596) Cro Ebz 478) , und desultory limita- 
tions are not permissible (I Sandeis, Uses and Tiusts, 4th ed , p. 128, 
Sugdeu’s (tilheit on Uses and Tiusts, p 147, note (4) , and seo note (p), 
p 210, rtw/f) As to joint ienanisin the use taking af ditleient periods, 
see 1 Sandeis, l^ses and Tiusts, 4th ed , ]» 135 , and see p 203, ante 
(?) Sngdeii’s Cilboit on Uses and Tiusts, jip 143, 39U 
( f) See pp 212 ct seq , ante 

(/i) 1 Sanders Uses and Tiusts, 4th ed , pp 136 et seq The use is 
as “ el, IV in the hands ol the potter” {fkehwitk's (\ihe (1589), 2 Co Rep 
60 b, 57 h), and the settlor or giautor can mould it as he will, save tJiat 
if it 18 limited ])y w,iy of lemaiiidei it cannot take elleet as <in executoiy 
mteicst (SugdenV (blbeit on Uses and Trusts, p 304; and R(‘e p. 232, 
ank ) 

(1) See the text, snpui, and see p 210, ante Piioi to the Statute of 
Uses (27 lien 8. c 10), the legal estate in the frohoos to uses would 
have buppoi ted contingent uses^ (see p 224, ante), hut the statute, by 
tr<insfeTnng the seism to the eeshiih qni use, Mt nothing m the ieoffees 
which could liavc this effect {ChmVetgh's Case (1595), I t^o Rep 120 a, 
135 a, per (Uwdt, J , BueUey \ Smonds (1620), Vun. 69, 60 ; Sugden’s 
(Libert on Uses and Trusts, p. 165, n ) 

(tn) E (j t a giant to the use ot A for life, remainder to the use of 
the light hens oi L , this is a contingent remainder (see p 22^, ante), 
and Will, apart from the recent statute (see p. 225, ante), fad m the event 
of tile death oi A before IL ; sec 1 S.'indeis, Uses and Trusts, 4th ed , 
pp 136 d seq , and see, fuither. note (b), p 222, ante. 

(n) Vibus V. 2JB]oid (1674), 1 Vent 372 (covenant by A seised in foe to 
stand Relat'd to the use of his heirs male by lus second wife , here there 
was a icsnltmg trust to A. for life, lemaiudcr to tbe spocidl heirs of A , 
and these bmitaiions gave A. an immediate estate tail special under the 
rule in l^hdleq's Case (see p 226, ante ) ; and see Fearne, Contingent 
Remainders, p 41 i 1 BanJors, Uses and Trusts, 4fch ed , p 138. 
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limitation of the use is to the settlor for a term of years, followed 
by a contingent use by way of lemaimler, no hie estate lesults 
to the settlor, since this would be inconsistent with the e'?i)ro 88 
limitation, and the contingent uses, apart flora statute (o'), failfp). 

505. When a use, not linntod by ^^ay of remajiidt'r, does not 
defeat a pievious estate oxpiessly limited by the same conveyaiico, 
it IS called a spnnguif^^ use ; when it defeats such a previous estate,^ 
it IS called a bliifting use ( 7 ). 

A springing use is ollectual, notwithstanding tliat, if the estate 
were cioated iiy a common law limitation, it would be void for 
putting the fieehold into alie'^aiice (/). This maybe because the 
use is the liist use limited and is to arise at a fiituiu time(s), ('r 

(0) iS(*c p. 222, anie Aud, as to the foimei lialnhty of contingent uses 
to dcshuctioii. see Chudlenfh'b Case (lonri). 1 (\) Kep 120 a; 1 f^aiidois. 
Uses and Tiusts, 4tli ed , p 2112 

(p) Adams v f^araqe's Tntenants (1703), 2 )^alK 679 (to use of the settlor 
foi luiuty-umc years, leinaiiidei to use ol trustees lor twenty-live yeais, 
leraainder to hens male of the body of settloi, lemiiindei to his imht heirs , 
the cxpicss liniilation ot the lei in excluded a icsulting use to the m ttloi i<»r 
life, and the leinamdei lo the hens male ot the body of the sidllor i.iiled for 
want of an (hstato of tieehoUl to support it); see also Hawley v Holland 
(1712), 22 Vin Ahr 189. tit Uses (F), pi 11, 2 Eq Cas Abr lot), 
Siigdcn's tulbeit on Uses and Tiusts, pp 35. 118, note (3)), note (^), 
p 222, ante. It 8(*ems, however, that in these cases, since the 
liold could not. he m abevanco, the Jee lesnlted to the s( ttloi and destroyed 
thoteim (Fcaine, Contingent Kemaiii<lers,p 42, HutleCs note) Put llnw 
have bo(‘n the subject of much criticisin ; sei*, c 7 , 1 Sandeis UsiiS and 
Tiusts, 4th ed , p 142 It has Ix'en siiggestul that, in the abseneo 
of an exjness 01 resulting fieehold use, the aeihiii leiiniined in the trustees 
and should have suppoited the contingent lenniiiidei (see Mr Challis’ con- 
tributnm to the Law Quarterly Review, Vol 1 , p 412) ; or that since 
theii‘ was not in the heginumg an estate of. fieehold capable of snppoiting 
the reniainder as such, it should have been tic'ated as a spiuiging use 
(Gi«iy, Rule against Pcipotnities 2nd ed , ss, 59 00) Upon piimiple, it was 
ojieu to the court to take the vn‘W tliat a use, although limited by way ot 
reinaiiidcr, should ho const mod as a spiingmg use if, for want of any 
possible estate of ficfdiold to suppoit it, it W(»uld othciwiso ho void in its 
creation (Sugden’s Gilhoit on Uses and Tiusts, p 1G7) , and under sunilar 
circumstances a remainder created by will is good as a spiingmg dt /ise (see 
p 233, post) On the otliei hand, it si'ema that it might be ineapahlo of 
taking eflect even as a spimging use for want of any seism m the 
grantees to uses to feed the use (see Law Quarterly Review, Vol L, 
p. 412) 

(q) Challis, Law of Real Piopertv, 3rd ed , pp 76, 174 If the use is 
limited by way of r(‘mainder* it must take* effect as such (Sugden’s Gilheit 
on Uses and Tnists, p 172), and be supported by a preceding estate ot 
freehold (see p 222, ante). As to springing uses, see Sugdcn*B Gilbert on 
Uses and Trusts, p 161 ; as to shifting uses, ibid , pp. 163, 286, n , and 
see pp 233, 234, ante. 

( 7 ) fk*e p 216, ante. The doctrine of resulting uses enables the future 
use to ho cieated without putting the lieehold into abeyance; hence, 
springing uses, though appaiently limited in hi each of the lule, are really 
consistent with it. The use lesults to the settlor until the event which 
gives eflect to the springing use, and the fieehold consequently ia full ; 
see Law Quarterly Review, Vol I., p. 412. 

(s) Whore, e g , the conveyance is by A. to grantees to the use of B to 
commence four yeais hence, or to the use of B. after the death of C. without 
issue if such event occurs within twenty years {Clere's (^ase (1.599), 6 Co, 
Rep. 17 b ; Davm v. tipeed (1692), 2 Salk. 676) ; and, as to the common 
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because it is to aiise at an interval after the determination of a 
previous estate (t). A shifting use is effectual, notwithstanding 
that it does not, in accordance with the common law rule, wait for 
the regular determination of the previous estate (a\ and, in breach 
of the common law, it may be limited so as to defeat a fee sinijile 
or to take effect after a determinable fee (6). It may bo created 
either by words of limitation or of condition (c). 

Jaw rule, compare p. 216, ante But it is cssonlial ilia! tJio i^rantoes to uses 
should take an immediate seism A f>rant by A. to llie grantcoM fiom a 
future date to the use of B and Ins hens is the giant of a fmdiold to com- 
nionee in fuinio and is void (Itoe d. Wilkinson v Tianmair (I76S), Willes, 
C82 , Lamb v. Archer (1603) J Salk 225 ; Goodtille d Dodwell v. Gibbs 
(1826), 5 B. & C 709, 1 Sanders, Uses and Trusts 4tli cd , p 137) 
The spimgmg use may arise wheie the seisin icinams in llic a-^^-urer, as m 
a bargain and sale, or a covenant to stand soisod (Roe d Wilkinson v 
Tianman, sni)ra\ Doe d T)yJceY TF/ut/mjj/mm (181 1), 4 Taunt. 20 ; Doe 
d ii^lailing v Punce (iS."!!), 15 Jut 632) As to hucli assiuanees, see 
pp 282, 293, post. 

(/) Where, e g , the grant is to the use of B. for life, and after a ye.ir from 
his death to the use ol C in fee simple ; and, as to the eommoii law rule, 
lompare p, 217, onte. Ilio pimeiple of resulting uses is that ni a con- 
veyance to uses without valuable eonsidciation, so much oi the use as is 
undisposed of remains m the giantor (Co Litt, 23 a; and see note (n), 
pp. 27St ante); but this is not consi'^tently applied Where the sjiuugmg 
use 18 to arise at an uncertain time, the use in fee simple (thoiit>li a detei- 
minable fee) is undisposed of, and thus m a covenant to stand seised remains 
in, and in a conveyance by giant results to, the settlor. Smiilaily, where a 
use IB to arise after the death of the settlor, the use results to him tor Ins 
life (Pibus V. Milford (1674), 1 Vent. 372), unless there is an e\pM*ss limita- 
tion which excludes such lesulting use (sec p 279, ante , Fo.xiiie, ( Contingent 
Bcmaindeis, p 48), but the future use is iii this case a lemamder and not 
a springing use ; and, where a use in foe simple is to arise after a fixed time, 
such as four years from the grant, the uridisposed-of use is for four years 
only, and is an implied tcim m the grantor (Bacon, Beading upon tlio 
Statute of Uses, p 63 ; I Sanders, Uses and Trusts, 4th ed , p. 139); 
so that the cesim que Uust, if m existence, would take a vest.ed fee simple m 
remamder expectant on the term, and not a springing use In tins rase, how- 
ever, it aiipeais to have been assumed, contrary to strict pimciple, that the 
use m fee Bimple results to the giantor in the meantime, and tliat the future 
use is a spirngjug use (Davies v Speed (1692), 2 Salk 675, per Holt, 
C.J ; see 1 Sanders, Uses and Trusts, 4th ed , pp. 106, 138, Sugden’s 
Gilbert on Uses and Trusts p 162, n ) ; and upon a giant to the use ot 0. 
and his heirs, attei tlio death of A and B , it has befii said that this is no 
remainder, but a futiiir (i e , a springing) use (Weale v. Lower (1673), Poll. 
64, 64), although thcie should apjiairntly be a resulting use to tlio grantor 
for tbe lives of A. and B ^ 

(fl) See p. 217, ante Thus, a grant to the use of A for life, and if 
B. before a specified date shall pay £100 to the grantor, then to the use of 
B. for life, creates a good shiftmg use (Bienf's Case (1575), 2 Leon. 14, 16; 
1 Sanders, Uses and Trusts, 4tli ed , p 150) A shitting use which 
defeats a prior hinitod estate must be distmgui^hed from a remainder 
upon a prior estate limited by leferenee to some intrinsic condition* which 
aho brings the remainder into possession (1 Sanders, Uses and Trusts, 
41h ed , p 150, where the latter is called a conditional limitation , and see 
note (t), p 220, ante) 

(&) 1 Sanders, Uses and Trusts, 4th ed., p. 143; Sugderi’s Gilbert 
on Uses and Trusts, p 147 ; compare pp. 217, 218, ante. Thus, in th® 
example given in note (a), supra, the uses may both be m fee simple 


(c) For note (o), see next page. 
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506. For the statute to operate there must bo an assurance 
by which a use can be created. Such assurance may either transfer 
the seisin and raise a use upon the seisin in the transferee, in 
which case it is said to operate by way of transmutation of posses- 
sion; or without disturliiii^ the seisin in tlie assurer, it may raise 
the u&o upon tins stisuj , it is then said to operate without trans- 
mutation of possession (^/). 

An oidinary to A in fee siiiiido to the use of B. in fee 
simple is an assiiranc(‘ of tlie former kind (e\ The effect of 
tlie statute is that the legal estate in fee simple which would 
vest in A is destruycd (y j, and the estate of B., whicli, apait 
from the statute, would be only an equitable estate, becomes the 
legal estate m ho sin)ple, with all the incidents of iho legal 
estate (//), mcliidnig all benefits and advantages inherent in the 

(Jiio Ahr^til. IVo/jeiiients al Uses, pi .30, 1 .Sanders,, fhses and Trusts, 
4th cd , p J4t) 'J'he second teo is not liinUed upon, but j in dero- 
gation ot, the liibt Whole I he hist foe is a detox iiimablo fee, as in the 
lirst hinilation in a strict sotlleincnl made on mam. ige, the m \t Imuta- 
Ijoii is PxoeiiloTV, it e.innot take elleet as a lemaindcr, siiieo it is sub- 
sequent to a i.(‘ (t hallis, ]jaw of Real Piopeity, 3id ed , ]> 175); and 
compare pp 217, 218, iinip 

(t) 1 8audtis, Uses and 'I'justs, 4tli ed . p. 153 A puvedoiit tenant 
in t(‘o siiiqde eaniiot bar a shilling use, but a tenant m tad can (ibuL , 
and see y 258, ante) As <o shilting uses ansing under the oxeiciso of 
poweis, see 1 Sandeis, Uses and Tiusts, 4th ed , ]> 151 , Sngden, Powers, 
8th cd , pp 140 el bcq . title Powers, Vol. XXI 11 , pp I el seq As 
to the iiece&aity ol (jonliimig executory uses within the rule against per- 
petuities, see title pEuerui'inES, Vol. XXll , pp. 312 et seq. As to 
shift iiig uses under n.une and arms clauses, see 1 Sandcis, Uses and 
Trusts, 4th ed , pp 127, 199 ; and see title bETruoMEKra 

{(1) I l8anders, (fses and Ti lists, 4th cd , pp 114 et seq, TJie Statute 
of Uses (27 lien, 8 c 10) was passed befoie the Statutes of Wills (1540), 
32 [len 8, c I, ^)i 31 35 Jlen 8, c 5, and when, in gcneial. 

lands woio not devisable at law. Hence, perhaps, it does not operate 
diioctly on wills, but the use by a testator ot expressions appropiiato to a 
conveyance undei the Statute of ISes (27 lien 8, c 10) is an indica- 
tion of his intention that the liniitatioiis shall be construed as it the will 
woie a conveyance, and effect will be given to this intention (1 Sanders, 
Uses .ind TruAs, 4tli cd , p 213; .Sugdeids Gilbert on Uses and Trusts, 
p 359; (''o. Litt 272 a, Riiller’s note 1, viii 1; Challis, Law of Real 
Property, 3id ed , p 387 . Baker v. White (1875), L, R. 20 Eq 16G, 170 ; 
sec title Wii LS ) 

(e) Formerly the usual assuiance operating by transmutation of posaes- 
Biou was a feotfment witli livei\ of seism, and the Iransmut.iiion of posses- 
sion actually took place ; under the modern giant, which has taken its 
place (see p. 294, post), theic is not necessarily any change of possession, 
and tho doseiiption is not stiictly applicable. For other assurances, now 
obsolete, which formeily opeiated m the same way, see Challis, Law of 
Real Property, 3rd cd , p 391 

(0 It lias been said that the giantee to uses retains the right to custody 
of fcith^ deeds (1 Sandeis, and Tiusts, 4th ed , p 119), but tins right 
now got s with the legal estate , sec note (c), p 239, ante. When, however, 
the legal owners are trustees, the court has power to give an equitable 
tenant lor lile the custody of the title deeds {lie Bimiahifs Sdiled Estates 
(1889), 42 ( h 1) 621 , lie Rtohatdsou, Eichaulson v. EichaiJson, [19t)01 2 
Ch 778, 784 ; Ec Money Kt/ile's BcUleinent, Money Kyrle v Money Kytle 
[19001 2 Ch 830) , see Re WilUnson, Lloyd v. Bteel (1901), 85 L T 43 ; 
and as to custody of title deeds as betweiui tenant tor life and loniainder- 
m an, see p. 239, ante , title Siittlement& 

(g) 1 Sanders, Uses and Trusts, 4th ed , p. 119. 
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estate, and the benefit of covenants running with the land(/i) ; and, 
generally, the eestin que use has the same estate at law as that 
limited to him in the use (()■ 

A bargain and sale (A), or a covenant to stand seised (i) — both 
of which forms of assurance are now practically obsolete, — 
are asanraiices of the latter kind. Tho soism remained, but for 
llin slalute, in tlie vendor oi settlor, but upon this seisin a use 
-was laised in favour of the purchaser or donee, and the statute 
joined the possession to this use and turned it into the legal 
estate (m). 

507 . Tlio statute only operates, liowever, to the extent of the 
estate of the person w^ho is seised to tlie uses ; if this is the fee 
simple, uses can be declared which exhaust tho fee simple ; 
if it is less than the fee simple, tho effective uses are restricted 
accordingly («). When, upon a grant m fee simple, uses are 
declared for a paiticular estate with a vested remainder, the uses 
are at once executed by the statute, and the legal estate is finally 
divided between the pai ticular estate and the remainder ; hut wlien 
a use in remainder is contingent, it cannot be executed till the 
remaindei vests, and it w^as formerly a question whether any and 
wdiat interest remained in the feoffees to uses to serve the 
reinaiiidor when it vested. The same question arose when a future 
interest was limited by way of executory use. To meet the difficulty 
it was saul that, while the whole seisin was by tho statute carried 
over fioin the feoffees to uses to the ccfitins que use w^ho had vested 
estates, yet a possihilitv of seism or a scinhlla juus remained in 
them, wdiich w^as sufficient to give efffjct, w'hen necessaiy, to con- 
tingent or executory usos(o). It is now, however, provided by 
statute that all such uses shall take effect when and as they arise 
by force of, and by i elation to, the seism ongmally vested in tlie 
poison seised to the uses; and the continued existence in him of 
any s(}nUUa jujis is not iieeessar} (p). 


(/i) 1 S.'iiidf rw, Uses and Tiiisls, 4fh ed , p 120» 

{i) 8co Jic Dmlson's Coniiart (l«S7cS), 8 (’li J) 028, T A. As to poBscssion 
of a term uiuler a linnlation oi tho use oi tlie teim, see IJadfield's Case 
(1873), L I{ 8 C P 306. 

(A;) A more contiaol foi Talno would have passed the legal estate under 
the statute ; but to prevent this the statutory requiK'ineiit of an enrolled 
deed was intioduced (see p 294, post) q'ho cjiio]in<‘Jit lelutes back so as 
to give tho legal estate to the jjurchaser by virtue ol tlie >Stdtiite oi Uses 
(27 Hen 8 c 10), as horn the time of execiUion (Sugden’s Gilbert on 
Uses and Trusts, pp 202. 209, n ) 

(?) Ibid , p 242 ; and see note (/), p 294, poht 
(m) 1 Sandeis, Uses and Tiusts, 4tli od , p 114 , Challis, Law of Real 
Property, 3id ed p 392 i 

(w) i Sanders, Uses and Trusts, 4th ed , p. 109 But a tortious seism 
111 fee allows of uses in lee being declared on it {ibid , p. 110). 

to) Other theories w ore that tlie seism was tw Ttuhhus or in the custody of 
tho law see ChudleKjfCs Case f 1596), 1 Go. Rep 120 a ; Fearue, (Contingent 
Rrnitiinders, p. 446 ; J Sandeis Uses and Trusts, pp. 110 ei seq ; Sugden’e 
(Libert on Uses and Trusts, p. 290, n. ; Wilhaiiis, Real Property, 21st ed , 
p. 380. 

(p) Law of Property Amendmeut Act, 1860 (23 & 24 Vict. c. 38), 
6 . 7. 
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Sect. 4. — Estates Aming hy Presenj^tum. 

508. Wlien tlie ownei of land has been out of ))(>ssessioii, and 
a stranger lias been in poFisessKiu, for a peiiod sufficiont to bai the 
owner’s nglit to le-enter or to recover possession hy action, the 
owner’s title is extinguished (q), and the stranger acquires a title 
which IS good against all the world, including the fojiner owner. 

Although the Statutes of Liinitatioii operate negativcily to bar the 
right and extinguish the title of the true owner, and do not, as is 
tlie case with true presci ipiion (i ), directly confer a title on tho 
possessor, yet tho eilect is the same as tlunigh the posses^.or gained 
a title by prescription {s) 
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Sect. 5 . — Estate of a Afaiiied jro?fian, 

609. A man led woman may be entitled to separate estate in FMatoofa 
equity, in which case her mteiost may be subject* to a lesiiaint 
on anticipation, or by statute The iiatme and incidontb ol such 
separate estate are fully dealt with elsewhere (f). 


Part IV— Equitable Estates and Interests 

in Land. 

610 The chief sources of equitable interests in land are trusts Of') EriniiiMe 
and mortgages (j:). Under a trust, the legal estate is vested in tlie 
trustee and tho beneficial inteiest in tlio eestm quo irmt In general, 
the equitable interest is subject, by way of analogy, tf) the same 
rules as the legal estate Under a legal moitgage the legal estate 
18 vested m tho mortgagee, and an equitable inteiest, knowm as the 
equity of redemption, in the mortgagor. Tho incidents both of 
heneiicial estates under trusts and of the equity of ledemption are 
dealt with elsewhere (y ) ; so also is tho operation of restrictive 

(q) Real Property LiiniUtion Act, 1833 (3 & 4 Will 4, c 27). s 34 , neo 
title Limitation of Actions, \ol XIX , p 155 

{r) See title Easements and Profits a Puendre, Vol XI , pp 250 
et seq 

(8) In Scott V. Nixon (1843), 3 Dr. & War 388, 407, and JJoe d Jukrft v. 

Sumner (1845), 14 M & W 3U, it was said that the statiile clloctod a par- 
hamcntaiy conveyance , but in fact its opeiation is puuly negative, <ind 
the new title* depends on iJie pimciple that possession gives a title Plie 
subject 18 lully dealt with under title Limitation of Actions, V(»1 XTX., 
pp 155 et seq, , and as to a possossoiy title being loieed on a puKdiaaor, 
see titl^ Sale of Land As to title to land formed by alluvion and diln vion, 
see title Constitutional Law, Vol. VII , p 116. 

(0 See title IIusbanp and Wife, Vol X\l, pp. 341 et seq. As to 
restiaint on anticipation, see ibid,, pp 359 et seq, 

(tt) See title Trusts and Trustees 

(x) See title Mortgage, Vol XXI , pp 65 ct seq 

(y) See, tuither, title Kquht, Vol XI 11., pp. 88 et seq ; and for the 
particular treatment of trust estates, see title Trusts and Trustees ; of 
eqmtioBof redemption, see title Mortgage, Vol, XXI .pii l^Setseq As to 
equitable heiilooms, see p 241, ante, and see also title Settlements. 
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covenants iu creating an equitable interest in land in tbo nature of 
a negative easement (a). 


Part V.— Incorporeal Rights and Interests 
in Land. 

Srct. 1 . — In General. 

611 . lucoiporeal lights in land (6) include boigniories (c), rights 
oi comiiiou(d), i))oJii& a ]vetuhe{c), franchises (/), easements (//), 
advo\\sons(/i), and tithes(i). All these are dealt ^vitll fully (jLse- 
whore (L). Laud charges, whore nut accompanied hy the legal 
estate, or any'equitable estate m the land, are in tlio nature of 
iricorpoioal nglits iu land (Z), and so also are lu uncos to enter upon 
land(m)T since they do not give any light to exclusive posseshion. 
These also aie dealt with eiso\\]jeie (//). Thu subject of rents is 
dealt wutli under difleieiit headings (o), hut Iho following geneial 
obseivatioiis may be made heie. 

Skcx. 2. — Ueuii. 

512 . Kent is either rent service (p) or lontchargofr]). In either 
case it is a periodical payment made in n'spoct of land, hut the two 


{(n) Sue KasemT'.nts and Pkouts A PanNuais, Yol XT, p 247; 
Equicy, Vol Xl I f , p 100 ; Sale of L vkd. 

(Z>) Art to incoijiOKul lioKMliiaiiiLntrt, see p 160, ant*'. 

(c) As to sejgiiioucs, see pi) 142, 100, ante , title CoFYfiOLDb, Vol. Vlll , 
pp 3, 4 

(d) to Tights of common, see titles Commons and Tliciiiirt of Com- 
mon, Yol IV , pp 441 H seq 

(r) \s to inofils d ]})aidre, see title Easements and Pkofits a PchNOKF, 
Yol XI , pp 33G ei spq 

if) As to fiaiicliirtcrt, see titles Constitutional Law, Vol VI , pp 4^’9 
—492; Copt iioiDrt, Yol Yni,pp (ietseq , Fejjries, Vol XJ\ , pp 005 
€t 8^q , FisHLinL^ Yol XIV, pp 069 et 8*%, Marki/is and Fairs, 
Vol. XX , pp 6, 7 

[g) As to easements, see title Easlmi:nt3 and Profits k Prendre, 
Vol XI , pp. 233 cl scq. 

(h) As to advowsons, sec iith Ecri fsiastk^al Law, Vol XT , pp 564 

et heq. * 

(t) As to lithe, see ibid , pp 742 ct seq 

(h) See notes (c) — (i), supia 

(Z) As to liml ehaiges, sec titles Land Improvement, Vol XVIII , 
p\K215ei8cq , Mortgage, Vol X\J,p 105; Sue of Land; Settle- 
ments. t 

(wi) As to hcenc(‘s to enter on laud, see title Landlord and Ten\nt, 
Vol XVIII., p, .337, Mines, jAIinerals, and Quarries, A"o 1. XX pp 569, 
670 

(n) S ‘c notes (Z), (jh), supra 

(o) See the text, injia 

(p) As to services incidental to fcinlil tenure, and the giadual develop- 
ment of nmt scivice, see pp 138 et seq , ante, 

{q) “Three manner of luils theio be, that is to say, leiit service, rent 
charge, and rent sccLo“ (Littleton’s Tenures, s. 213). llent sec was 
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forms of rent are fundamentally different, Rent seivice is Sect. 2. 

incident to the relation of landlord and tenant; it is a payment Rents, 

made by the tenant as a recompense for the use of the land {a), and 
tho receipt of it constitulos the chief beneficial right of ownership. 

The landlord enjoys his ownership by virtue of the leceipt of rent. 

A rentchargo, on the other hand, is a burden on the ownership. 

The owner of the rentcharge is entitled to a fixed poiiodical sum as 
against the owner of the land, and, in effect, this is paid out of the 
rent service which the owner of the land receives ( 6 ). 

613 Before the Statute Quia Emplorcs( 6 *) a tenant in fee simple Rentmculent 
could grant tlie land for a like estate by way of subinfeudation, and 
on such giant could leserve a rent (d). llis light in the land v/as 
changed to a seignioiy, and to tins seigniory the rent was mcident as 
a rent seivice. Such leiits still exist, and are known as chief rents, cinef rent, 
rents of assize, quit rents, and fee faim rents. As a rule tliey are reuTlee 
payable l)y freeliold tenants ot a manor; Imt rents of assize and ?arm mit. 
quit leuts are also payable by copyhold tenants. A rent of assize 
is a lent which has been assized, or reduced to a ceitainty, by the 
lord of tlio manor ; a quit rent is a rent reserved in lieu of all other 
sei vices; but 111 princijile there is no distinction between cliief rents, 
leiits of assize, and quit rents (c). Eee farm rents in tlieoiy diffe,r 
from chief lents 111 being reserved as the actual equivalent for the 
use of the land instead of merely by way of service. They are the 
ancient form of conventional leut, and accordingly they arc supposed 
to he sulistaiitial m amount It has been said that a fee farm lont 
must be at least one quaitoi of the annual value of tho land (/), 

formerly a leiit without power ot distrobs (JatHotoii’'? Tenuiea, ss 217, 

218), but as a pouer oi distress is uow incident to oviry lent ebar^^ed on 
land (liandloKl and I’oiiaiit Act, l/IU) (4 Geo 2, c 28), s 5; (/Onvt'yaiiein;? 
and 1 aw ol Jhojierty Act, 1881 (44 A" 45 Yict c 41), h 44), rents sec have 
leased to exist 

(a) As to lents reserved on Kises, see titles Disirfss, Vol XI , pp. 1 10 
it seq , Landlord and 'Fenvm, \ol XVI 11, pp. 464 et seq As to 
apportionnii'iit of sueh icnt<i, see ibid , pp 482 ei seq 

(5) The distinction between the two loiins ot leiit is illustiated by the 
decisions lolatiiig to rent on tho Real Piopeity Limitation Act, ISint 
(3 A 4 Will. 4, c 27) Tlie dttiniUoii clause iihul , s 1) is wide < iiouifh to 
jiielude both renteliaiges and all kinds of lent service, but, 111 Iimitiiif; 
actions tor tlie iccoveiy ol rent, this Act and the Real Ihopeity Limita- 
tion Act, 1874 (37 & 38 Viet c 57), apply only to reiiich.iiges (Gtant v 
Ellis (1841), 9 M. &: W 113) , and, as to tho meaning ol ‘ rent” m the 
Heal Propel ty Limitation Act 1833 (3^& 4 Will 4, c 27), 8 9, wlieit 
it IS used seviial times in lach sense, see Doc d. Angell v Anqell (1846), 

9 Q R. 328, }ter Loid Dlxman, G J., atp 356; and see title Limha'iion 
OF Actions, Vol XIX, p. 107 

(c) (1290) 18 Hdw. 1, 0 1 , seep Hi, ante 

(d) Littleton’s Tcnuies, s 216 

(e) As to tliesc foims of lent, see 2 111 (’om 42, 43 ; Scriven on Copy- 
holds, 7th ed, p 240; title (’oPYiiOLDS, Vol Vlll., p 40 As to the 
modern use of the terra ‘'cRief rent,” see note (/), infia, and see title 
Rentcharges and Annuities, pp 463 et seq , post, 

(/) “ It It be to the whole value of the land, or to the fouiih part of tho 
value, then t^ie rent is called a fee farm ” (Co, Litt. 143 b ; 2 Bl. Com 43 , 
and see p 142, ante). The expression is also sometimes used to denote 
a rentcharge m fee created on the grant of an estate m fee simple— the 
modern chief leiit (Conveyancing and Law of Property Act, 1881 (44 & 45 
Viet. c. 41), 3 14 (3) ; Settled Land Act, 1882 (45 & 46 Vict. o. 38). s. 10). 
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614, Sinoe tfee Statute Quia Emptores (g) the reservation of rent 
Bervioe on the grant of land in fee simple has been impossible; but 
it can be reserved on a grant of land for any less estate. Such a 
grant, whether in tail, for life or hves, or for years {h\ leaves a 
reversion m the grantor, and to this reveision the rent service is 
incident (i), and the reversioner has at common law a power of 
distress for recovery of the rent (k), Eeservations of rent on a grant 
qf an estate tail do not occur in practice; resoivations uf lent on 
leases for lives or years are called “ conventional rents, and when 
the rent represents the full value of the iemjiuoiit, by the year— that 
is, the gross],valao — or nearly so, it is called a rack rent (0* 

615. A rentcharge is a rent issuing out of land and secured, 
whether e\i)reBBly or by statute, by a power foi dj stress (/»)• 


Part VI.— Transfer of Land Inter Vivos. 


Alienation 
under fciul.il 
system 


Sect. 1 . — Ongin of Complete Powei of Alienation, 

616. Alienation of land undci the feudal system might take 
place by transfer or by subinfeudation (n) A tenant in foe simple 
who actually transferred the land, and obtained the siibstitation of 
a new tenant in his place, retained no mlerost in the laud or its 
profits : if he granted the land to be held of himself by way of 
subinfeudation, he equally ceased to be entitled to the land, l)ut he 
had in its stead a uiesiie seigmoiy ; lie remained halde to Ins over- 
lord for the services due from him, and was entitled as an incident 
of seigniory to the seivice due from Ins own tenant. Such dealings 


(g) (1290) 18 E(lw 1, seep Mi, ante 

(h) Littleton’s Temiies, s 214 T'liis oasunies tliat the grantor has a 
Bufficiont estcitc to snpjiort the grant As to the inBiiUioiencv of Ins estate, 
see title IIentciiauges and Annuities, pp 497 et seq , qmt 

(i) The ir^version must icmam in the giantor, if he grants the rest of 
the iee siinnlc over us a remaiinler, he cannot leserve a lent as lent service 
(Littleton’s Teiiuris, s 215) But the rent is not, like fealty, inseparably 
incident to the reversion ; the lessor can subsequently grant the reversion 
andioserve the rent to himself, or vice mid (t'o Litt 14J1 a), but the 
power of distress follows the leveisioii; and see title Listuess, Vul XI , 
p 119 

{h) Littleton’s Tenures, s. 213, 

(1) 2 Bl. Com 43 It has been said that a rack rent is a rent that 
represents the lull annual value of llu* holding paiie Connolly to Sheridan 
and RuhielJ, [1900] 1 1. E. 1, 6, C A ) , liut annual value means pnmaiilv 
net annual value, while rack rent is the lull or gross rental as disliiiguished 
liom net aiiniul value {SteiensT JJainel Ihstuct Gan and Water Co /188S), 
3« W It 92 1), see Stroud, Judicial Dictionary, 2ijd cd , p. 1643; and 
compare title Kates and Eating, p 25, ante Tlie payment of a pieinium 
shows that the rent is not a rack lent {Ex parte Connolly to Shendan 
andBuskclh supra), For a statutory definition of “ laek lent,” see the Poor 
Law Anundment Act, 1831 (4 & 5 Will. 4, c. 76), s. 109 , Public Health 
Act, 1875 (38 k 39 Vier. c 55), s. 4 

{m) The subject of rcnteliarges is fully dealt with elsewhere; see title 
Eentohakge*! and Annuities, pp 403 dseg^post, 

(n) ScPi pp 143, 143, ante. 
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with the land might affect the interests either of the overlord or of 
the tenant’s expectant heirs (o), and it is probable that in early times 
the consent of the lord and the heirs was necessai y for a transfer 
of the land, and possibly for a grant by way of subinfeudation. 

617. An alienation by transfer affected tlie loid by sul>stituiing 
a tenant whoso j^ersonal qualifications might not l)o ilesiralile; an 
alienation ))y subinfeudation affected him because it sulistitutcd a 
mosno seigniory for tlio land itself as the source to which he must lodk 
for Jus feudal piolits, and this might lessen their value (o). It is not 
clear, Imwever, that the lord ever had, under the English feudal 
system, a recognised light to forlud alien.ition , on tlie oilier liaud, 
he may have had a right, more or loss indeterminate, to prevent 
alioiiaiions which would ho seriously iirejudxcial to him (p) llut tbo 
tendency was in favour of froe alienation, and according to one view, 
in the peiiod immediately preceding tlie Great Cli£irta of 1217, the 
tenant could, without consent of the loul, alienate the whole or part 
of the land by sulunfeudation, and the whole, though peiluijis not 
part, by transfer fq). The Great Chai ta of that year implies the general 
right of alienation by intioducmg an exception. Thenceforth, so it 
eiiactt^d, no fiee man should give or sell so much of his land as that 
out of tlie residue ho might not be able to do the services pei taming 
to Ins {eo(u) But this left the pow'er of alienation indefinite, and 
for safely the louVs Ik^ciico was necessary (/>). 

618. A restraint on alienation might also be imposed by family 
law , the land might he the land ot a group of poisons coiisiitulmg 
a lamily, or it might be land in wdiich rights of inheritance existed 
wdiich tlie owner loi the time being was not at liberty to frustrate. 
Eaimlv owiiersliij) docs not seem to have existed in England in 
liistoncal times (r), but in early times (he owmer had not such 
complete power of disj^osition over land, whether herodifary or pur- 
chased, that lie could alienate it entirely, lie had to leave a reasonable 
part for the heirs (<?), and hence the consent of the presumptive hens 
was necessai y to validate the title of a purchaser (c). But this 

(«) Pollock aiitl Maillaiid, llistoiy of Kiigli-sh Law, Vol I,p Jill , and sco 
VVilliains, L.iav ot UlmI l^iopcnly, LMst cd , pp 70 ct seq 

{]>) Pollock and Alaiilaiid, IJibloiy ol English Law, Vol I , p , and 
see ante 

(q) Pollock and Maii.Liud, llistoiy of English I^aw, VoJ 1 , p 320, and 
see note (q), ]> 143, anit' 

[a) Magna (^arta (J21 7), t 30 In Magna Carta, 122a (0 II (mi 3), which is 
the fust st.atuto pi in tod in tlio »Sliitutos at Largo (Tomlin’s ed , 1811), this 
])iovision 13 c. 32, see Pollock and Maitland, History of English Law, 
Vol 1, p 313, and see note {L), p 143, ante 

(h) Chalhs, Law of Kcal Propoity, 3rd ed , p 21 

(c) JPollock and Maitland, llistoiy of English Law, Vol II , pp 248, 262. 

(d) Glauv hb vn., c 1, soc Digby, History of the Law of Itcal Property, 
5th ed , p 101. Tho form of grant to the owner might forbid his alienat- 
ing the land away from his Kmdied {ibul , p 13) ; and see, goneraUy, as to 
the progress of the right ol alienation as against the hcii, Williams, Law 
of Real Piopcity, 2lBt od , pp 68 et seq 

(e) q''hoie w'as also sornei lines a custom — ^known as retrait lignuger — 
enabling tho hcii appai'out to redeem his inhentance, if sold by his ancestor, 
within a year and a day of the sale (Pollock and Maitland, History of Enghsh 
Law, Vol. I , p 632). 


^887 

fiECT. 1. 

Origin of 
Complete 
Power of 
Alienation. 

Alienation aa 
aftecting the 
lord. 


Alienation aa 
iifTcLting the 
hi ir 




Cknaplete 
Power of 
Alienation. 


Freedom of 
alienation. 


0-; , m^^Cunns Ebal. 

iieoe69it; disappeared, and the heirs ceased to have any control over 
the property during the ancestor's life, notwithstanding that they 
were mentioned in the limitation to him(/). A limitation to a 
man and his heirs defined the duration of his estate, but did not confer 
an independent interest upon the heirs ; and it was the same if the 
limitation was to a special class of heirs, such as heirs of the body of 
the ancestor. It became settled that such a limitation operated, 
BO far as concerned the power of alienation, only as a condition. 
As soon 'as there was a child to answer the limitation, the condition 
was performed and the ancestor had absolute power of alienation. 
This meant that “ form of the gift ” was disregarded (g). 

519. The beginning of the reign of Edward 1. found the law on 
the above described footing. It was then resettled by the two funda- 
mental statutes, i)e Donis Conditionalibus (h) and Quia Emptores {%)* 
The first statute protected the interests of heirs of the body, and 
created estates tail (/c). But, in the al)scnce of a special form of 
limitation, there was not then, nor has there ever been since, any 
protection for heirs during the life of the ancestor. Indeed, during 
ins life the heir does not exist: 7iemo esf hiCtrs iirentis (1). 
Moreover, the courts mfnngcd up)n the btaluLoiy pn)tcction of 
heirs of the body ])y Banctioniiig the fictitious proceedings for the 
barring of estates tail (m). The second statute— Quia Emptores (? )— 
removed all restraint on alienation which bad existed in the 
interest of the lord, and allowed of the free alienation of estates 
in fee simple by way of transfer, but at the same time it put an 
end to transfer by way of subinfeudation (i/) Since that time the 
right of alienation has been a necessary pait of the ownership of an 
estate in fee simple and of property in land goneially, and any 
atLempt to restrict this right is generally void except in the case of 
married w^omen (o), 

(/) PoUock and Maitland, History of English Liiw, Vol I , p IS , Bigby, 
Hibtory of the Law of Real Property, 5tli ed , p 167. 

(g) Pollock and Maitland, History of Euglish Law, Vol II , pp. 17 
ct seq , and see p 172, ante, 

{h) (1285), 13 Edw. 1, Statute of Westminster II , c. 1 , see pp. 172, 
241 et seq , ante 

(i) (1290), 18 Edw 1, BGop 144, ante. 

{k) See pp, 241, 247, ante, 

(l) See note (a), p. 222, ante 

(m) Sec pp. 247, 248, ante, 

(n) Pollock and Maitland, Ilfttory of Enghsli Law, Vol. I, p 318; 
see p 144, ante 

(o) See title Gifts, Vol XV , pp. 422 eiseg (wheie the validity of restraints 
on alienation is fully discussed); and see title Husband and Wife, Vol 
XVI., pp 359 ei seq The rule docs not picvent restiictions being 
placed on ahcnation for particular purposes ; eg , aJienatwm lu 
mortmain; see titles Charities, Vol IV, pp 124 et seq , Corpora- 
tions, Vol. VIJL, pp. 307 et seq As to conveyances in fraud of 
creditors, see title Fraudulem and Voidabuj: Conveyances, Vol XV., 
pp 78 d ‘eg, ; and as to alienation by will, see title Wills As to involun- 
tary ahenation, see title Exfcution, Vol XIV., pp 61 et seq As to the 
ie(Ognitiou paid by the couit to limitations which, m this conneclion, aie 
invalid by Enghsh law, although allowed by the lex loci re% slice, see Be 
Filsg^ald^ Human V Fitzgerald, I Ch 673, C A (life interest to a 
man in a Scottish heritable bond subject to protection analogous to 
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620 . Correlative to the right of a lord to object to the substitu- 
tion of a new tenant is the right of the tenant to object to the 
substitution of a new lord ; in other words, to the transfer of the 
seigniory. This involved questions both of allegiance and seisin, 
l^he tenant’s homage and fealty must be transferred, and since the 
grantee cannot bo put in seisin of the seigniory save by the 
acknowledgment of the tenant, the transfer appears to depend 
on the consent of the tenant. It seems, however, that there was A 
process for compelling tenants to attorn to the new lord, and in 
practice the rights of the tenants did not prevent alienations by the 
lord (p). 

521 . At common law, no possibility, right, title, or thing in 
action is assignable (a) ; and contingent remainders and evocutoiy 
interests wore treated as possibilities so as to fall witliin this 
rule (6); but they might be released (r), and they Were bound by 
estoppel (Jj, and assuiances and contracts ndating to tlieni, if 
made for valualile coiisidei ation, were recognised as effectual iii 
0(iuity (e). It is, however, provided by statute that a conting(mt, an 
executoiy, and a future mtei(‘st, and a jiossibility couphul with an 
inteiest(\/), m any tenements or hereditaiueuL& of any tenure (r/), 
whether the object of the gift or limitation of such interest or 
possibility is or is not ascertained, may be disposed of by deod(//) 
This pow’er extends also to a right of entry into any tenements or 
hereditaments (i). 


jpsfraini on auticipaUoD) ; sco ti(h* CoNFLicr of Laws, Vol VI p 209 ; 
and , p 197 

(/)) j*oll(K-k and J\I«iitlaud, of English Ul^v, Vol II , jip 327 

et ACi/ Tlio attornment is ojiguially the tnining ovei ot the tenant to a 
now lord {'ihui , 329) As to lli‘ modoia hum of attoinmeul, S(‘e title 

L^ndloiid a\d Tenant, Vol XVlll,p 335 

(a) LampeCs Case (l()12), 10 Eo ]h‘j) 46 b, 48 a ; ami see, fmther, title 
(’hoses in Ac:ti()n, Vol IV , p 3(35, note (n) 

(h) See FuJwooiVs Ca^e (1591), 4 (^o Rep. 64 b, 66 b 
(r) hampeVs Case, sapnt, at p 48 b. 

(d) Wealex fjower (1073), Ihdl 54, Doe d Btvne, v Madifti S 

R & C 497 ; Ihe d Ghnstmas ^ Oliver 10 B. & C 181, and see 

(itle Estoppel, Vol XIII , p .374 

(e) See title Ki^eirx, Vol XIll , p 102 

(/) A im ‘10 spes suecesswnis ib notwilJim this provision (Ke Ellenhorough, 
Towrii Law v Biune, [190.i| I (9i 697, 699), seep 238, ante 
{g) Tliib piovi'^ioii deals with the transfer ot rxi'jfing mteicsls, and 
not AVitli the onMtion of irw mteicbts {Savtll BioUtcrs, Ltd v BciheU, 
[1902] 2 Ch 523, .540, C A ) 

(h) Real Propei tv Act, 1815 (8 & 9 Vict c 106;, s 6, and s(‘e title 
Deeds and Other Instruments, Vol X . ]> 369 

(t) Tko Real Jhojnnty Act, 1845 (8 A 9 Viet u 106), s 6, was (onstiued 
BO as to apply only to iighlft ot entry allei a disseisin, and uot to a light 
of entiy ioi condition broken (see cases i ited m title Deeds and Otuer 
Instruments, Vol X , p 3G9, note (g) ) , ami it seems that the samo con- 
htrnction applies to the Convi \ancing and Jjaw ot Piupeity Act, 1881 (44 
A5 4.5 Vict c 41), a 10, bOO ('ohen v Tannar, [IDOO] 2 Q. B 609, C A. 
Rut these decisions are oveiriiled, so far as regards rights ot re-outiy for 
bleach of covenants in a lease, hy the t'onvejaneing Act, 1911 (1 A. 2 
Oeo 5, c 37), s 2 For the law as to rights of entry prior to 1845, see 
stat (1540) 32 Hen 8, c 9, Doc d. Williams v. Evans (1845), 1 C B. 717. 
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Sect, 2. — Tiamfer hy Assurance. 

Sub-Sect, 1, — Ktnde of Assurance, 

(i) In General 

622. Interests in land are conveyed by assurances which tahe 
effect at common law, or by statute, or partly at common law and 
partly by statute. The assurance is now usually made by deed 
alone, but, originally, interests involving immediate iiossestion for 
an estate of fieehold were, save in certain special cases (A), conveyed 
by deed accoinpaiiied by delivery of possession— that is, in such a 
case, seisin— and kno\\ lodge of this form of conveyance, and of the 
forms of conveyance which were intended to avoid actual delivery 
of possession, is still of practical usg(/). 

. (ii ) Jsfiurances at Common Law 

523. At common law an estate of immediate Lcehold passes by 
livery of seisin. This form of assurance is known as a fcoflinont (i/i). 
Ijivery of seisin is livery in deed or livery in law*. Lively in deed 
involves the actual dohveiy of vacant possession by the feotior to 
the feoffee (jO. and this might be effected by wouls sjiolmn upon the 
pioporty, indicating the intention to deliver possession, and either 
accompanied or not by tlio delivery of a turf or other article 
symbolical of the land itself {a), Tf a tenant is in possession, and 
he or any one representing him is on the land, ho must assent to 
the livtiry (/>). Jjivery in law is effected liy w*ouls spoken in sight 
of the lalid, and is turned into livery in deed by the subsequent 
entry of tlio leolfee duiingthe life of the feoffor (c). 

(A>) 7c, release, suiiender, exchange and paifcition; see pp. 292, 293, 
295, yohi 

{/) As to eoTivcyances by lines and lecoveiies, see pp 247 — 249, ante Fines 
weie not eouliuod to bailing estates tail ffliey weie a bar to all tlaims at 
the ex))iiaijon of live years Irom the levying of the hue , but, as legaids 
persons under disability, the live y<ais lan lioiii tlie lemoval oi Iho dis- 
ability, and, as legaids persons entitled to lutuie estates, tioni the time 
when then estates lell into possession Hence they might validate a title 
under a tenant lor hie oi a disseisor, and, geneially, they weie used to 
toiifiim doubtlul titles, seo ('halhs, l^aw ol Real Piopeity, 3rd ed , 
pp 393 et seq, , and S(v note (7), p 249, ante 
(?w) As to IcotTnient generally, see 2 111 (^>m 310 H ^eq , Chullis, Law of 
Real rio|)(‘i(Y, 3id od , pp. 397 el svq .Stindly, “feoffment,*’ “ feoffor,” 
and “ footleo ” aic tonus appioj[)liale to a grant in fee simple ; “ donation,” 
“ douoi,” and “ donee” to an (Slate tail, " least,” “lessor,” and “lessee” 
to an estate for life (Littleton’s Teiniies, s 57 , 2 lU Com 316), hut 
any liveiy ol the s(*jsjn foi an (state of freehold is commonly called 
“feoffment” (t halhs, Law of Real Piopeity, 3id ed , p 398) 

(«) “ Vacant ptissessiou ” does not lequiic, as is sometimes said, that 
tbeio shall be no person at all on tbe land oi in the house other than the 
feoffor and ftoffe<‘. xVll that is leally neeessaiy is that theio shall bo no 
oilier iieiRon claiming the possession, (‘ithcr on Ins own account or for 
another (Doe d. iued v Taylor (1833), 5 B, <Sc Ad. 675). 

(«) Ho Lilt 48 a, iShep, Touch (ed Pieston) 203 
(h) Co Litt. 48 b ; 2 B J Com. 315 ; 2 Pieston, Abstracts of Titles, 291 ; 
ChalllB, Law of Real Pioperty, 3rd ed., p. 399 
(c) Cq, Lllit 48 b , 2 Bl, Com 316 ; ChalUs, Law of Real Piopeity, 
3id ed., p. 399. ^ 
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624. Livery of seisin was usually, though at common law not Sect. 2. 
necessarily (d), accompanied by a charter of feofifment defining the Transfer by 
lands assured and the estate taken by the feoffee, and containing a Assurance, 
warranty of title by the f(‘offor. A memorandum of livery of seisin 
was indorsed on the chaikr (d) Under the Statute of Frauds (c) a feofiment. 
feoffment could convey no greater estate than a tenancy at will 
unless evidenced by writing, and, under the Heal Property Act, 

1846 (/), a feoffment is void at law unless evidenced by deed, except 
111 the case of a feoffment made under a custom by an infant (g). 

The livery of seism was usually expressed to be made according 
to the form of the chaitor, and the charter controlled the effect 
ofthelivfry If tho liniitations in the chaiter were void under 
common law rule s, for example, by puipoiting to croato a fieohold 
1/1 tho livery was void; if the limitations in the deed 

differed fioni limitations expiessed verbally on the livery, those 
in the deed piovailod {i). 

Any person 111 possession could by livery of seisin effect a tortious Tortious 
feoffment and vest the fee simple m the feoffee (j ) ; and if ho limited feoiiment, 
a loss estate to tlui feollce, a tortious reveision vested in himsolfffc). 

((7) Co Liit. 48 b, 330 b, note (1), and see title Deeds and OniER 
Insthumfnts, Vol X , pp 302, note («), 367 note (t). But a deed or 
charter of fooniueiit was nccOih'saTy m Ibe case of a feollniont by a 
coipoiation ageregatc (Co Lilt 94 b). Foi foim of a chaiter of feoffment 
with mcnioianduin, boo 2 B1 Com , Appendix i. 

(c) 29 Car 2, c 3, b 1 

(/) 8 & 9 Viet c 100, 8 3; and see title Dleds and Other Instru- 
MENUS, Vol X . p 307 

(g) Eg, in the case of fra velkind lands , eee p 152, ante. As to tlie 
meaning ot “ void at law,” see Zmhler v Ahiahum^, [10031 1 X B 577, 

579, C A : and see title Landlord AND Tenant, Vol XVlll,]»p 400,461 
(li) See p 210, ante. Bn I il a teini and a fieehold in leinaindei expect. iiit 
upon it wcie created at th(‘ tanie time, livery of pei'-m Mithcicut to Rni»j>oit 
the rem.Tiiider might be made to the teiuioi (Littleton’s Tenuies, s 60 ; 

Co Litt 49 b ; Challis, Law of Ee.tl Piopeity, 3Td od , p 403) 
fi) Co. Litt 48 a, b, 222 b ; Challis, Law of Ileal Piopeity, 3rd ed , p 403. 

(j) A fe(dimeiit was the only loiin of conveyance wbicb had this effect 
(Co Litt 49 ; 2 Sanders, Uses and Trusts, 14, 15) 

(li) A toitious feoffment by a tenant for yeais or for hfe, or ary other 
peiBoii than a tenant in tail tniiied the estate of the freeholdei or tho 
remain dei man to a light ot entiy, il the leollee died m possession, the 
right of cntiy was “ tolled by doRcent east,” and the tine owiiei was put to 
hiB right of action (Co Litt 327 a, b) , and see note (;>), p 177, ante A 
leoffment by a tenant in tail in possession, or by a peison seised in right 
of another, operated as a dibcoutiniiance’ot the estate tail oi other iiai- 
ticular estate and the remainders upon it (see note (p), p 250, gti^c); tins 
meant that the issue and the leniaindernum Lad, when (heir estates ieJl into 
possession, no right of eiiliy, but only a light of action (Littleton’s Tenures, 

SR 692 — 695) , but on a feoffment by a husband seised m nght ol liis wife, 
the wj/e’s light of entry was prcseived by statute (stat (1640) 32 lion 8, 
c 28, B 6 ; Co Litt. 326 a) 1'hc effect ol descent cast and discontmuanee, 
and the distinction between lights ol entry and lights ot action, were 
aboliflhed by the Beal Property Limitation Act, 1833 (3 & 4 'VVdl. 4, c. 27), 

BS 36, 39 ; see titles Action, Vol I , pp. 33, 34, 46 ; Limitation of 
Actions^ Vol XIX, pp 104, 105 In Taylor d Allyns v Horde (1757), 

1 Burr GO, Loid Mansfield, C J, attempted to deprive feoffments by 
tenants of years of then toitious effect, as to this, see C’o Liit 33U, 

Buller’s note ; and, generally, as to toitious feoffments, see Challis, Law 
ol Beal Piopeity, 3id ed , pp. 405 et teg 
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A feoffment now has no tortious operation, and hence it conveys 
only such estate as the feoffor is entitled to dispose of (/). 

525. AVhen a man is already in possession of land, Ins interest 
therein may bo altered at common law without any livery of seisin. 
If he has no ri"ht iinjainst the lawful owner, but onlj an estate 
gained by disseisin, tins estate may be turned to a lawful estate by a 
release by the disseisee of his light (m). If he has a limited right, 
such as an estate for life or for years, and the remainderman or 
reversioner in fee releases all his right to him and his heirs, this 
enlarges liis estate to a fee simple (//). He is already in possession, 
and no livery of seisin is requned 

526. A sunendcr is the opposite of a release; in a release the 
greater fiituic estate is abandoned to and enlarges the smaller 
partieulai estate; in a surrender the smaller particular estate 
is given up to * and merges in the greater future estate (o). It 
is necessary, therefore, that the futuie estate should he the 
greater ; a tenant lor life cannot sui render to a remainder- 
man for years (ji), and there must be privity of estate between 


(l) K(‘al Pieppity A( t, 1845 (8 L 9 Yict c 100), s 4 

(m) Littlol oil’s 'iViiuit'S, B 445 This release operates nutter le dioit ; 
an estate winch befoie ^\a&wionoful it makes lawlur(Littletoii'8 Tenures, 
8 46G ; 2 B1 ("oin 325) All exi>ress leloapes innst be by deed (Co Litt, 
264 b ; see title DnKi>s \ni> (hiiLii Instuumkvts, Vol X , p 363). 

(n) 'Jhe lekMrtc opeiatoa cnlaiqei Ve^itale (lattleton’s Temiies, s 465 , 2 
111 (/Oiii 324) The leleasec must be in possession; hence theie cannot be 
a leloasi* to a tenant beloie lioeiiteis, while ills iiiterost is only an interesse 
temitn (Littleton’s 'renuies, s 450, Co J.ilt 270 a), and lor a lole.ise to 
opeitite by way of cnlarninfi; the estate, there must be privity of estate 
between leloasor and releasee, i e, both estates must exist as estates — a 
tenant at suftciarioo oaunot take a release, though a tenant at viill can 
(Littleton’s Tenuies, s 400; Co Litt. 270 b, Butler v Duelmanton 
(1607), Cro Jac 169 ; see title Landlord and Tenvnt, Vol. XVJli , p 
438)— and must have been carved out of the same oiigmal estate, so that 
they can still be treated as the same estate m law (2 131. Com. 325). A 
release by the iieehold leversioner to the lessee lor years gives him the 
iieehold and converts lus possession into seism (Littleton’s Tenures, 
s. 646 ; Challis, Law ol Real Pioperty, 3rd ed., p. 409). A release may also 
operate mitter Vebtate, where, for example, one of two coparceneis releases 
to the other (see p. 211, ante), or one ot three fomt tenants releases to one 
ot the others ; this creates a iresh title m the releasee, or, in Sir E, Coke’s 
phrase, makes a degree ; but a release by one of two joint tenants to the 
other does not operate mitter Vestate and makes no degree, the releasee 
having the whole under his origwial tille ; and see note (a), p. 203, ante. 
Releases that operate nutter I estate also require piivity of estate between 
releasor and iclesaee (Co Litl 273 b , 2 131 Com 325). A confirmation is 
sometimes said to enlarge an estate, but iii this case it operates m all 
respects as a lelcase ; more piopeily it validates a voidable estate, where, 
for instance, a remamdennan coiilirins a lease made by a tenant for \if.e who 
dies duiing the leim ( Littleton’s Tenures, ss 515 et seq , Co Litt 295 b 
ft seq , 2 Bl. Com 325) 

(o) 2 J3I. Com. 326 “ Surrender properly is a yielding up an estate for 

hie 01 years to him that hath an immediate estate in reversion or remainder, 
wherein the estate for life or years may diowii by mutual agreement 
between (hem ” (Co Litt 337 b ; and see ibid , 50 a) There are, however, 
other kinds ol surrender'*, such as surrenders of copyholds (Co Litt 338 a ; 
see title Coi yuolds, Vol. VIIL, pp. 89 et seq ) 

Ip) 2 Bl Com. 326. 
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surrendcior and surrenderee (r/). Moreover, the surrenderor must 2 

1)0 in possession, and since his possession supports the future Transfer by 
estates the sui render takes eflect without livery of seisin (7) By Assurance, 
the Statute of Frauds (1) a sui render is inquired to be in writing, 
signed by the surrenderor or his agent ; it is now void at law (s), 
unless made by deed (t). 

527. Hereditaments which, from their incorporeal nature, w’ere Grant 
not capable of actu.il livery, were assignable at common law by deed 
and accordingly wtu e said to he in grant (m). In the case of seigniories 
and reversions, the attornment of the tenant w’'as necessary to 
complete the grant (i), but now the giant of a reveision is 
eflectual without attornment (ub Although, however, reversions and 
reinaiiideis were tieated as incorporeal hereditaments, and weie 
capal)lo, at common law, of being conveyed by grant, it was not 
usual to em])loy this mode of assurance, and they.w^ere commonly 
conveyed by ono of the modes which, while dispensing with Jivery 
of seisin, were ajipropnate to the coiiveyamo of corporeal heredita- 
ments, namely, lease and release, and bargain and sale enrolled (b), 

(ill ) Assurances under Staiute 

528 The conveyance of corporeal hereditaments by feoffment Bargain and 
with lively of seisin was inconvenient m practice (c), and was avoided 
by moans of assurances depending for tlioir eflect either in whole or 
in part on the Statute ot Uses (d). These woie a bargain and sale 
ami a lease and loloaso. Under a bargain and sale made for 
valual)le consideration a use W’as laised in favour of the purchaser, 
and this WMS turned by the statute into the legal estate (c). But 

iq) 2 Bi Com 326 

(? ) 20 (Jar 2, c 3, s 3 , and see title Deeds and Other Instruments. 

Vol \ , ]) 308 

(fi) It made for valuable cousidcraliou, it ox>eiatP8 in equity as an 
agioement to sun coder, and can be bpecilically enforced ; see title Land- 
lord AND Tenant, Vol. XYllL, p 385 

(0 Real Pioj)(‘itv Act, 1845 (8 & 9 Vict e 106), s. 3 Tins Act only 
applies to surrcDileis in wiiting and not to surrenders by operation of law, 
as to winch secJ;7/an v l\eed (1844), 13 M ^ W 285, 305, 306 , King^ton^s 
{Duchess) Case (1776), 2 Smith, L C, 11th ed , 731; Wallis v Hands, 

[1893] 2 Ch. 75 ; Knujht v Williams, [1901] 1 (J!h. 256; and s(‘e titles 
Deeds and Other iNsnirMLNib, Vol. X, p 368, note (d), Estoppel, 

Vol. XIll , p 375 

(u) Co Lilt 9 a . see note (0, p 161, ante , and see title Deeds and 

Other Instruments, Vol X , p 361 » 

(v) 2 Dl Com. 317. 

(a) (1705) 4 & 5 Anne, c 3, b 9; see Horny Beard, [1912] 3 KB. 

181; and title Landlord and Tenant, Vol. XVIII , p 335. 

(b) 1 Preston, Abstiactsof Titles, 86 , Cliallis, Law ot Real Property, 3rd 
ed , p«382 Ab to lease and iclease, and bargain and sale, see the text, 
infra 

(c) See 4 Cru. Dig. 45 

(d) 27 Hen 8, c 10 , see pp 278 et seq , ante 

(e) The bargain first vests the use, and then the statute vests the posses- 
sion (Eustace y (1^24), Cro Jac 696; 2 Bl Com 338; Challis, 

Law of Real Property, 3rd ed , pp. 419 ei seq , and as to the effect of a 
nominal consicleiatiou, sec ibid , p. 420 A bargain and sale might also be 
made under a eoramoii law iiowcr created by a direction in a will to the 
executors to sell : the conveyance took effect as an executory devise, 
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the bargain and sale, ii passing a freehold interest, was subject to 
the statutory requirement of enrolment within six months (/). 

529. The omission to include leasehold interests in the Statute 
of Inrolnients (r/) was the origin of the assurance which until 1841 
was the common mode of convoying corporeal hereditaments (h). A 
bargain and sale of a lease for a year operated under the Statute of 
U^cs(0 to place the purchaser in ^hat was deemed to be actual 
possession, and, being thus in possession, he was capable of 
tailing a release of the reversion in fee simple, which at once 
operated to enlarge his term of a year into the fee simple. Th^s 
was the form of assurance known as a lease and release ( ]). 

530. It is now provided by statute that all corporeal tenements 
and hereditaments shall, as regaids the conveyance of the immediate 
freehold thereof, be deemed to he in grant as well as in liVery(/c). 
Hence a deed is how the usual mode of conveying all hereditaments, 
whether corpoical or incorporeal. But the word grant/* though 
appropriate for convoying freehold interests^ is not necessary (I), and 
the word convey ’* is equally effectual (m). A deed operating under 
this statutory provision has the same effect as the lease and release 
forinoily had ; hence it places the grantee in actual seisin of the 
land (n). 

and livery of seisin was not necessary (Williams, Law of Real Pro peri y, 
21 si ed , pp 308, n ; Challis, Law of Real Propeity, 3rd ed , p 383). 

(/) Stat (1535—6) 27 lien 8, c 16 (somotiiueB referred to as the 
“Slatuli of IniolmenlB *’) As to enrolmont of a bargain and sale, see 
title Dkeds AivD Otjiku iNSTROMiiiNTS, Vol X , p 364 A covenant to 
stand seised also raised a use and operated under the statute to vest the 
le;;al estate in the covenantee ; but it was rest noted to the consideration 
of mainage oi near relationship , see p. 282, ante , 2 B1 Com. 338. 

(q) Stat (1535—6) 27 lien 8, c 16, see note (f), supra 

(h) By stat (1841) 4 & 5 Viet c. 21, a release was made as effectual as a 
lease and leleaso ; and by stat (1814) 7 & 8 Vict. c. 76, which was in 
operation fiom the 31st December, 1844, to the 1st October, 1845, freehold 
lands might bo convoyed by deed without livery of seisin This statute 
was repealed by the Real Propeity Act, 1845 (8 & 0 Vict c 106) 

(i) 27 lien 8, c 10, see pp 278 et sea , ante 

{)) 2 Bl. Com. 339 As to the effect of a lelease to a lessee for years, see 
p 292, ante The same form of assurance could be employed without 
lecouiso to the Statute of Uses (27 Hen 8, c 10), provided the purchaser 
enteicd under the lease, and it was sometimes employed in conveyances by 
corpoi atiuus, who could not be seised to a use (Challis, Law ot Real Pro> 
periy, 3id ed , p 381 ; see p 274, ante ) ; but the ordinary mode avoided 
the necessity of entry. The assuianco by lease and release depended for 
its effect, as to the lease, on the Statute of Uses (27 Hen 8, c 10), and, as to 
the release, on the common law (Challis, Law of Real Property, 3rd ed , 
p. 380), 

(/t) Real Pro])erty Act, 1845 (8 & 9 Viet, c 106), s 2 ; and see title 
Deeds and Other Instruments, Vol X , p 362, note (a) r 

{1) ('onveyanciUg and Law of Property Act, 1881 (44 & 46 Vict. c. 41), 
8. 49 

(w) And other woids, if they show the intent of the conveying party, are 
effectual , thus, words of appointment {Shove v. Pmclce (1793), 5 Term 
Rep. 124), and bargain and sale {Haggerston v,*Eanhury (1826), 6 B. &; G. 
101), wheic they could not have their primary effect, have been held to 
operate as woids of ^ant 

(n) Copniuke v. tloper, [1908] 2 Ch. 10, C. A. ; Challis, Law of Real 
Property, 3rd ed , pp, 416 el seq. 
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Sub-Sect. 2,'— Exchange. 

531 An exchange (o) of corporeal or incorpore.il heredifcamente 
can be eifected by an assurance operating at common law, by mutual 
conveyance, or by order of the Board of Agriculture and b’isheries. 
An exchange at common law did not require livery of seisin, and it 
could be made by parol, provided the exchange was of corporeal 
hereditaments in the same county, otherwise it had to bo made by 
deed (p). An exchange is now void at law unless made by deed (*(?)• 
Exchanges operating at common law at the present time do not 
occur in practice, except occasionally on an inlormal straightening 
of boundaries followed by immediate possession (r). 

532 An exchange effected by mutual conveyance depends 
entiiely upon the arrangement between the parties. Each party is 
in the position both of vendor and purchaser, and each must make a 
title to the property he is giving up, and investigate tlie title to the 
property which he is taking ; and each gives to the other covenants 
for title, either express or implied, appropriate to tlie character in 
which ho conveys {n). It follows from the nature of the transaction 
that, to the extent to which each is absolute owner, there is no 
restiiction on the amount of or interest in the properties exchanged, 
and any necessary payment can be agreed upon by way of equality 
of exchange When the parties or one of them are or is entitled 
only for a limited interest, the exchange is usually effected under 
the powers of exchange conferred by the Settled Land ActH(0, 

(o) The 8uhj(Hit ol partition is dealt with elsewkcie , see title PAurinoN, 
Vol XXI, pp SOO d m/ 

(p) Littleton’s TeiuneH, s 02, Co Lilt ol b 

Iq) Keal Pioperty Act, 1845 (8 & 9 Viet c 100), s 3, and see title 
Deeds AM n Other Ins mr MENHS, Vol X ,pp 307,308 31ie lequiieinent 
of wilting w IS intiodnced by the Statute of Fi.uids (29 (^ai 2, c 4), 
s 1 But an (‘xchaiigc* completed by pom*ssion on both sides w^ould be 
elTective m equity , see Jitown v Palteison (1899), Ttmes, 22nd Febiuaiy , 
and coinpaie Moipheity Jones (1818), 1 Swan 172, J81 , Painy Coomhes 
(1857), I De 0 Al .) 34, Maddjbon v Aldcison (1883), 8 App Ciis 407, 
475, llodson v lleidnuiL L1890J 2 Ch 428 

(r) Other requirements of a common law exchange w'ero : (1) that the 
estates exchanged sliould be equal m mteiest,e y , tee simple foi lee simple, 
tern of years lor the same teim , (2) that the w'oid “ exchange ’ should bo 
used , (3) that theie sho Id be entry by each party duiing then )oint lives 
(<,'o. Litt 51 b , 2 B1 Com 323) , and (4) that the exchange should bo 
between one poison or set ol persons on c lie side and rinothei peison oi set 
of poisons on the other, th(ie could nolb be a trmngiilai exchange {Eton 
College {Pioiosi) v Winchester (Bishop) (1774), 3 With. 483) Moieover, on 
a common law exchange, mutual warranties ol title were implied with 
rights ot re-entiy in case of eviction (2 B1 Com 300, 323) , lu ncc the 
exchange could not be safely (‘ffeoted without investigation of title on both 
sides." In this n‘spect the efloct of a common law exchange was altciod by 
tbc Eeal Propeity Act, 18i5 (8 & 9 Vict c 106), s 4, which piovided that 
an exchange made after Ist October, 1845, should not imply any condition 
in law. As to exchanges generally, see Shop. Touch, (ed. 1821), ch. xvi, ; 
4 Ciu Dig , tit. 32, 0 . 6, 20 

($) As to implied covenants lor title, see Conveyancmg and Law of Pio- 

K Act, 1881 (44 & 46 Viet c. 41), s 7 , title Sale of Land ; compare 
am V. Whichcoie (1833), 6 Sim. 86, 92. 

(0 See Settled Land Act, 1882 (45 & 46 Vict. c. 38), ss, 3 (in.), 17 (i ), 
21 (IV.), 24, 45 , and see title Settlements. The statutory power (see 
Settled Land Act, 1800 (53 & 54 Vict. c. 69), s. 4) authorises an exchange 
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or by the settlement under which the limited interest arises (w). 
The exchange can be effected either by one document, in which each 
of the parties is^ a conveying party (a), or by separate deeds (6). 
The latter plan gives each party the advantage of having the deed 
relating to the property which he takes. 

533 . The Board of Agriculture and Fisheries can effect exchanges 
of lands under statutory powers (c). For such purposes the word 
“fand** includes incorporeal as well as corporeal hereditaments, 
and any undivided share theiein(^/); and, by virtue of such po\\ers, 
freehold, copyhold, or customary land (c), undivided shares in land 
or other subject-matter of exchange (/), land held by the same 
person under different titles (//), and, geiieially, easements and 
other incorporeal rights and hereditaments (/O, may be exchanged. 
On an exchange, mines and mmeials and rigliis incidental theieto, 
and also rights of way and other easements, can be reserved (?). 

634 . The persons who may apply for an order of the Boai d ai e the 
persons in actual possession or enjoyment of the land or right in 
question, or in receipt of the rents and profits , but application cannot 
be made by lessees lor lives or years at a rent of not less than two- 
thirds of the clear yearly value, or lessees for a term nob oiiginally 


of caseinentfi crr<xtod de novo {Ke Th<i(hen's Settlement, [ia03J 2 Ch 205), 
and a trustee, or other person aiitboiised, may, with the saiietion'of the 
eouTt, lescTve or except mmerals from the land exchang<‘d ('riiistoo Act, 
18M3 (56 aV 57 Vict c 53), 8 44, Tiustec Act, 1893, Ainciidincnt Act, 
1894 (57 ^ 58 Vict < 10). 8 3) 

{u) See titles To WMis Vol \XU\ , j> 74, SniTLLMJM.s 

(a) }or a lorm, see Ency clopccdu ol Foims and rreecMlenlb, Vol V, 
p 587 

(h) For a form, see tbid , p 589 

(c) I € , Undei the Inolosuie Acts, 1845-1899 (sec title Commons and 
Kiguts of Common, Vol IV, p 541. note (i) ) This pouer was first 
conferred on the Inclosuic Comiinssioneis (Inolosuie Act, 1815 (8 & 9 
\ ict e 11 8), SB 2, 1 47) As to the devolution ol llieii pow ct s on the Board 
ol Agiirultuie and Fisheiies, see title Commons am> Kkjtiis oi Common, 
Vol IV , p 535 The power is cxereisabJe in respect of lands not subject 
to be inclosed under llie Inelosiire Acts, or ot lands subject to bo so 
inclosed, whethei pi occcdings for an iiiclusuie aie jxmding oi not ( Im losuie 
Act. 1845 (8 & 9 Vict c 118), s 147 , Inclosuie Act, 1854 (17 & 18 Viet 
c 97), si) It has, thcrefoie, nothing to do with iiu lo'^iiie An exchange 
in connection with iiiclosurc can be ettected by the valuer conducting the 
inclosure under the Inclosuie Act, 1815 (8 & 9 Vict c 118), ss. 90—02 , 
see title Commons and liiGius of Common, Vol IV , p 580 As to the 
exchange of rccieation allotments-, see ibid , p 592 

(d) Inclosuie Act, 1854 (17 & 18 Viet c 07), s 3, compaie p 157, ante 

(e) liiclosure Act, 1846 (9 & 10 Vict c 70), s 9 

(/) Inclosure Act, 1854 (17 & 18 Vict c 97), s 2 

(q) Tnclosnre Act, 1849 (12 & 13 Vict c 83), a 11 

[b) Ibid ,8 7. In general, the pow^eis of the Board ol Agiiculturf and 
libhciiesto eflect paititionand exchanges arise under the same statutes, 
and aftcet the same subject-mat tei, and are exeicisable m Hie same way , 
and aie slated m detail in title Paktition, Vol XXI , ]ip. 824 et seq As 
to a mixed exchange and partition, see ibidyj> 833 As to the exchange 
of land whieh has been allotted for a public oi parochial purpose*, and is no 
longer convenient or suitaMe, see Inelohiire Act, ]84.') (8 A 'J Vict c 118) 
S.149 , Inclosure Act, 1852 (15 & 16 Viet c 79), s 21 As to tlie excliani-e 
of glebe lands lor other lands, see Tithe Act. 1842 (5 & 6 Vict c. 64). s. I 
lithe Act, 1846 (9 & 10 Vict c 73), s 22 ; Tithe Act, 1878 (41 & 42 Vict! 
c. 42), s. 7 : and see title Ecclesustical Law, Vol XI , p 747, 'note (o). 

{i) Indosure Act, 1847 (10 & 11 Virt. c. 111^, s 4. 
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exceeding fourteen years, or tenants from year to year or at will 
When any such lessees or tenants are in possession, application can 
be made by the reversioner, and the exchange dv>os not affect the 
lessees or tenants ; tliese remain in possession of tbeir original lands ; 
but, whole the land is held on lease for lives or fora term originally 
exceeding fourteen ycais, and the lease reserves a rent loss than 
two-thirds of tlie clear yearly value, the application must bo made 
by the lessor and lessee jointly, and the exchange affects the lessee 
as well as tlie lessor. Consequently, both the leasehold and the 
reversiomiiy interest are shifted from the lands given up to those 
received in exchange (i) 

535. An exchange cannot be ordered where the two properties are inequality 
not equal in ^alue and the deficiency in value, in the opinion of the, 

Board, exceeds one-eighth of the less valuable property ; but to the 

extent of such dirficiency comjiensation can be giv^ii by means of <i 
rentcharge, of such amount as the Board thinks just, to be charged 
on the liioie valualde projierty, but not by payment of a lump 

sum(0. 

536. Upon an ajiplicalion being made for an exchange, the Board V'abatum 
requires a valuation of the propeities to be made by a competent 
valuei, wdio must not be tlie agent of or connected with either of the 
paitics, and it is a condition of the exchange that tlio Board shall 
consider it to be beneficial to the paities(m). If the Board con- 
siders the exchange beneficial, and the proposed terms just and 
reasonable, an order of exchange will bo made (a), and such cider 

IS not liable to be impeached by reason of any defect of title of the 
applicants. The land taken is held upon the same uses and trusts, 
and subject to thii same conditions, chaiges, and incumbiances, as 
the land given in exchange (o). 
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il) liiclosuro Act, 1845 (8 & 0 Vict c 118), ss 1C, 147 , and, as to the 
])( isoiis who may aj)ply, bco, further, title PAurn ion, Vol XXI , p 826 
Uailwav and other jmbhc conipames may apjdy (liicloRuie Act, 1857 (20 
& 21 Vicl c 31), R 4) 

(/) Intlosuic Act, 1857 (20 & 21 Vict c 31), ss 6, 8 ; and see title 
Pakiitiom, Vol XXI , p 828 

(w) Jiulosnic Act, 1845 (S ^ 9 Vict c 118),8 147 and, as to procedure 
on the api>lication, sec title Partition, Vol XXI , p 829 Instiuctions 
I elating to exchanges are issued by the Board of Agiiculture and 
Fisheiies, see Encyclopa'dia of Forms and Precedent r, Vol. V , p 573, 
and, for foiins of application, valuation, and order, soeibid , pp. 601 et seq 
(w) Jn certain cases the consent of a third peiRon is iiecessaiy : eg ,oi the 
bishop and patron when land is held in light of an ecclesiastical benehee 
(IneloRuie Act, 1845 (8 9 Vict c 118), s 147) , of the lord ol tlie manor 

on the exchange of cojiyhold land, hut the stew aid may eonsent in writing 
on lM»lialf of the lord (Inclosuro Act, 1846 (9 & 10 Vict c 70), ss 9, 10 ; 
IncloRuie Act, 1847 (10 & 11 Vict c 111), R 6 , and see title Poptholds, 
Vol VIll , p 84) 

(o) Iiiclosuie Act, 1845 (8 & 9 Vict c 118), 8 147 fJavelkmd lands 
(see pp 161 £< heq , ante) can he exchanged ior lands held m common socage 
(Minet'v Len>an (1856), 7 De ll M. & G 340, C A ). As to the effect of 
an excliange of copyhold lands, or of copyhold for freehold, see Inclosure 
Act, 1846 (9 & 10 Vict c 70), s. 9 , liiclosure Act, 1847 (10 & 11 Vict. 
c 111), B 6, and see title Cop 1 HOLDS, Vol VIII , p 86,note(m) Certain 
charges and incidents of tenure do not shiitover, but continue to affect the 
lands previously liable, such as land tax (see Cooch v, TFaWen (1877), 46 L. J 
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6ub*Siiot. 3— PerionaZ Cajpoctfy. 

537. The owner of property has the power of disposing of it 
in any manner recognised by law unless he is under some per- 
sonal incapaoity. Such incapacity may arise from infancy («), 
marriage (q), or lunacy (r) ; from the fact that he has forfeited his 
civil rights by crime («) ; and because the owner is a corporation (f). 
The power to dispose of property m these various circtimstauces is 
fully dealt with elsewhere (u), except as regards the disposition of 
the non-separate property of a married woman (») ; as regards her 
sejiarate property she is under no incapacity unless restrained 
from anticipation (w). 

SoB-SBcr 4 — Mamtd Women'* Non-Mpaxate Ettate. 

538. The husband can assign or mortgage only his own 
interest in bis wife's noii-separate freehold or copyhold estates ix), 
and such interest on his bankruptcy passes to the trustee in 
bankruptcy (y). 

589. A wife by deed acknowledged (i?) may, with her husband’s 
concurrence (a), dispose of lands of any tenure, or of money sub- 
ject to be invested iu the purchase of lands, and may dispose 
of, release, suriender, or extinguish any estate, whether legal 
or equitable, in lands of any tenure, or any such money, 
other than lands held by copy of court roll(fc); and shu may 

(oil ) 639 ; title Land Tax, Vol XVllI , p 312), titlie rentrharge, cliief 
OT quit rents on lieohold land, and drainage rates (see Insti actions ot the 
Boaid of Agncultuie and Fislieiies, paragraph 19, Eiuyclopnedia ot 
Forms and Precedents, Vol V , p. 678, note (b) ). The effect of the title 
geiioially shifting to the land taken in exchange is that investigation of 
title on eacli side is not required 

(p) See title Infants and Children, Vol XVII , pp 78 aeq. 

(q) See title Husband and Wife, Vol XVI., pp 322 et aeq , 376 et aeq , 
and see the text, infra 

(») See title Lunatics and Persons of Unsound Mind, Vol XIX , 
pp 443 et aeq 

(9) See title Criminal Law and Procedure, Vol IX , pp. 429 et aeq , 
Prisons, Vol XXIII , pp 261 et aeq 

(^) See title CORPORATtoNS, Vol VIII , pp 375 et aeq, 

(w) See notes (p), (r), («), (t), supra 

(v) See the text, tuft a 

(w) See title Husband and Wife, Vol XVi , pp 377 et aeq 

(a?) Kobertaony Norna 11 Q B. 916; Co.Litt 67 a Non-separate 

property la property acquiied before 1883 otherwise than for her separate 
use by a woman married before fhat date; and see title Husband and 
Wife, Vol XVI , pp. 322 et aeq As to the interest taken by the husband, 
see p 183. ante 

(y) Ee Pyati, Ex parte Rogers (1884), 26 Ch. D 31, C. A. , and see title 
Bankruptcv and Insolvency, Vol II , pp. 156 et aeq, 

(<;) As to deed acknowledged, see, further, title Husband and Wife, 
Vol XVI , pp 381 et aeq 

(а) hi certain cases this may be dispensed with , see title Husband and 
Wipe, Vol XVI , p. 384 

(б) Fmei and Keoovenes Act, 1833 (3 & 4 Will 4, c. 74), a 77 A 
beneficial life interest m money invested m land m breach of trust {Ee 
Burrmt and fiffoner (1881), 18 Ch, D 106, C. A), or in a trust fund 
invested on mortgage of land, is an interest in land within the meaning of 
this provision, and may be disposed of by deed acknowledged {Miller v. 
Collins^ [1896} 1 Ch, 573, C. A , overruling Ee Newton's Trupto (1882), 23 
Oh, D, 181) i but a mere 3j>«i suec#i5mvi» tt not {Alleard v. Walker, [1896] 



PaBI VI.--TBAN8PBB Of I^AKD IJCTBE VjVOS, 

disclaim any estate or interest in tenements or hereditaments ot 
any tenure (c). 

540. The power of disposition or disclaimer by deed acknow- 
ledged (d) extends to any contingent, executory, or future interest, 
or* possibility coupled with an interest, or right of entry immediate 
or future, in tenements or hereditaments of any tenure ((i), including 
an interest in the proceeds of realty held on trust for sale, 
whether in possession or reversion, and whether the realty is sold 
or not(6). 

541. No disposition of a wife’s non-separate legal or equitable 
real estate is, m the absence of fraud, binding on her or ber heirs, 
either at law or in equity, unless it is effected by deed acknowledged, 
or by a conveyance in accordance with the custom affecting tlie 
land, made with the concurrence of the husband and after a separate 
examination of the wife (/). 

642. A deed must be acknowledged voluntarily (</) The court 
will not giant specific peiformance of a contract by a married 
woman to convoy her non-soparate realty (li), or ordei the husband 
to procure her to join in a conveyance thereof (0- It follows that a 

2 Ch 369) It seems that by special custom a wile may convey her lands 
by deed, without the conouiienee of her husband, pjovided she is sepa- 
rately examined m accordance with the custom (2 ('o Iiisf 673 , compajo 
Anon (1579), Dyei, 363 b) , but a custom enalilmg her to dispose of her 
land by deed with the concurrence oi the husband, but without a separate 
examination, 18 uiireasonaldo and invalid (Jo/owoii v Oiorfc, [1908| I ("h 
303) As to the wife’s disposition of copyholds, see title C’opyiiolds, 
Vol VIII., pp 96, 108 , Stevens d Wise v. Tyrell (1753), 2 Wils I 
(o) Real Property Act, 1845 (8 & 9 Vict c 106), s 7 ; and see title 
Deeds and OniER Instkuments, Vol X , p 369 

(d) Real Pioperty Act, 1845 (8 & 9 Vict c 106), s 6 , Crofts v. 
Middleton (1856), 8 Do G M, & G. 192, C A (contingent lemamder m lee 
simple or tail) , Ex yarte Gill (1834), 1 Bing (n c ) 168 (contingent life 
mteiest) 

(e) Bnggs v Chambetlain (1853), 11 Hare, 69 , Tucr v. Turner (1855), 
20 Beav 560, Williams y Goo/ce (1863), 4 Gill 343 ; and see Re 

TifiUs (1883), 23 Ch. D 344 , Re Came (1883), 10 13, D 284 

if) Frank v Bollans (1868), 3 Ch App 717 (land settled on trust for 
sale and division of the proceeds amongst a mairied woman and otlieis . 
husband and wife joined m a convoyaiico to a puichasei, tlie husband 
receiving the pin chase- money, but the conveyance was not a(‘hiiowledged 
held inopejative as against the wife surviving), WilhamsY W f dicer 
31 W. R 120, Field v Moore, Field y R/owa (1855), 7Do G M. &G 691, 
C A (a ward of court, who had raarriedl without the consent of the court, 
by ordci of tlie court executed a settlement of equitable n^alty, but did not 
acknowledge the deed . held, that her heir was net bound by the scltlo- 
meut) A wile has no power of disposition of such property by ^mII, oven 
with the assent of her husband; see Dye v Dye (1884), 13 Q R D 147, 
C. A ; title Husband and Wife, Vol XVI , p 323 As to leases of a 
marrifed woman’s non-iepar ate property, see title Landlord \nd Tenant, 
Vol XVIIL,p 355 
(g) Jordan v Jones (1846), 2 Ph. 170 

{h) Rwwiy V. iras<j(1801), 6 Ves 846; Avery y Griffin 6Eq 

606 (wife one of several devisees of land on trust for sale) , but see the 
Mamed Women’s Property Act, 1907 (7 Edw 7, c 18), s 1, which applies 
to the case of a married woman who is a trustee ; and boo title Husband 
and Wife, Vol XVI , p 380, note ( /) 

(t) Martin v Mitchell (1820), 2 Jac & W 413, 425; Frederick v 
Coxwell (1829), 3 Y. & J. 514. 
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power of 
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contract by husband and wife in regaid to such property, unlcHS 
made by deed acknowledged, does not bind the property, nor affect 
the title of the wife, even in equity (/i). 

Where husband and wife contract for the sale of the wife's realty, 
the puichaser being aware that it belongs to the wife, and She 
refuses to convey, the purchaser is not entitled to compel tlio 
hus))an(l to convey his interest in the property at an abated 
price (/) ; but, if the husband enters into aii agi ecniont for sale, and 
the purchaser believes the ijropeity to be his, ho is cntitieJ to a 
conveyance of the interest of the husband, with coinpciisalioii in 
respect of the wife’s interest (m). 

543 If a married wwian is guilty of fraud in dealing wutli her 
pioporty, she will be precluded from setting up her liilo against the 
person defiauded (a), and wall be liable to indemnify him out of anv 
propel iy of which she has ]K)wer to disiiosc (o). But a mou! refusal 
to fullU a contract by which she is not bound is not deemed to be a 
fraud fo'' this purpose (j»l. 

544. The husband alone may dispose of Ins w ile’s non-se])arale 
chattels real by act inter civos{q), hut he cannot, by a testamentary 
disposition, defeat her light by survivorship, although, if ho bequeaths 
them by a will made during her lifetime, tlie bequest will take effect 


(k) Cahil V. (Jnliill (1883), 8 App Cas 420. AicM v Jones {\Hm. 
\j R 3 Eq 696 (a piobate suit w^aa coinproniised and the liuabaud 
signed the agieement held, that although the wife adoptt‘il and acted on 
llic ngiccmcnl, it was not cniorccable against hri, the oilier paitiea being 
awaie that she waa a married woman) ; Williams v Walkty (1882), 31 
W R 120 (tlio wile agreed with her husband that, jf he ^vould pay off 
certain incumbrances and jirovide for the management and lepair of the 
property, she would convey the fee to him abaolulely : the huaband ( anied 
out the terms of the agieement, but the wife died befoic conveying the 
propertv to him . held, that the wife’s heir was ciilitlod as against the 
husband) 

(l) Cattle \ iri/Aiw8o» (1870), 5 Ch App 534 

(m) Ihnveb v Wood (1869), L R 8 Ei| 421 (husband entitlrd to an 
estate pur auite vie, \^ith lemaiiider to the uife in Ice , the husband agieed 
to sell the fee, tlie purchasci not knowing that he liad onl\ a hnuteil intiiest . 
A , with notice ot the coni i act, took a eonveyanco by deed acknowledged 
from the husband and wiie held, that the oiiginal pm chaser irom the 
husband was entitled as against A to a conveyanee of the husband’s 
interest, with compensation iii lespect ot the interest of the wife) As to a 
mamed w^oman binding hei non-sepaiate propeity by election, see title 
Equity, Vol XJII,p 127 

(n) Savage \ Foster (112*6), 9 Mod Rep 35 (failure to give notice of her 
title topmchasei for value); Sharp v J^;/ (1868), 4 Ch App 35 (Iraudulent 
concealment of settlement from moitgagee) ; Jltniow v Farrow (1858), 
4 K & J. 409 , Williams v. Cooke (1863), 4 Oiff 343 , Cahill v. Cahill, 
supra , and see titles Equity, Vol XI 11 , p 168, note (a) , Husband and 
AYuk. Vol XVJ ,p 366 

( 0 ) lie 6CJntyie\ Tiuslees' Estate (mH), 2] h R Ii 421 (wife deseii bed 
heisell as a feme sole and conveyed by unaeknowlodged deed held, that 
though the tiaud did not validate the unacknowlidged deed, the pur- 
chaser was entitled to be indemnified out of any propeity within her 
power of disposition). 

(p) Cahill v Cahill, supia 

(q) Co. Litt 46 b, 351 a , and, as to underleabes, see title Landlord 
and Tenant, Vol XVIIl , p 356. 
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in the event of his surviving her (r). An assign ment by the husband 
defeats the wife’s right by suivivorship, though mfide without con- 
sideration («). An agreement for valuable consideration, or a covenant 
by the husband to dispose of his wife’s teim of yeais or part of it, 
IS h good disposition in equity so as to bind the wife surviving (0- 

Sub-Sei’J’ S — Vorn and (hnhnti of At*nran<( 

545. An iibsurance of leal property follows Uie ortliiiiiiy form’ of 
an indenture. It contains the date and pai ties, tlie iccitals sliowing 
the title to the property eonvfyed and the object of the conveyance, 
the receipt clause, the actual giant, the dcsciiption of the property 
convoyed, and the limitation of the estate taken by the grantee (ri) 
In addition there are covenants for title whicli were formcily 
express, butaio now usually implied fiom the use of theapproprnito 
statutory words (i), any spijcial covenants icqnned by the nature 
of the lestiiciion, such as covenants with respect to the user of ilie 
propel ty(c), and, when all the iitbi deeds are not handed over, 
there is an acknowledgment of the light to production and dehveiy 
of co])ios, and, save in the case of giantors who are tiustoes or 
mortgagees ((Z), an undertaking foi safe custody (<?) 

SuJ3-lSii(T 0 "UcgibtraUon of 
(i ) Middhbcx 

546. The Middlesex Deeds Kegistry was estaldihliod in 1708(^7). 
It has been transfeiied to the Laud Eegistiy Ollice, and now forms 
part of that Office, and is conducted by the Uegistiai [)t) 


(r) Co Litt 351 a , 2 B1 Com 431 

( 5 ) Cartetei (Lord) \ i'asc/fai (1733), 3 V Wnis 107,200, ( iicd 4 Vm. 
Abr. 57, i>l 20. 

{t) iitjcdv. Cratch {\12'S) 9Mod Rep 43,DrMCPV Dcftiso/i (1801), 0 Vea 
385. It seenia that wlieic the husband takes a new least' so as to oper.ite 
as a Burronder byopeiation of law, that is a disposition which binds the 
wife (2 Roll. Abr 495, pi 8, f)on'ning Snimoni {MA)2) Cio Kh/, Oil) 
(a) As to the foimal parts oL a deed, sec title Dekos; am? Ouir.u Insiku- 
MENia, Vol. X., pp. 3SI et teg , as to iceitala, tlnd , pp. 450 et seg , as to 
the receipt clause, ihid , p 404 , as to the paicela, tbid , pp 405 et teg , 
and as to tlie limitation to the gianteo, ibid , pp 473 et bcg , and, ^enoially, 
Bee Eiicyclopa>dia ol Foiins and Piecedeuts, Vol Xll , ])]> 128 it seg 
{h) Covenants for title vaiy aceoidiiig to the ehaiaoter in which the 
vendor conveys, wlicthci beneficial ownei. moiti^M^ife 01 tiustec, or 
sottloi As to the covenants irnphed by the use ot these words, see Con- 
veyancing and Law of Proper ty Act, 18*81 (44 & 45 Viol e 41), s 7 , and 
as to such covenants and also expiess covenants, see titles Deeds asd 
Other Instruments, Vol X, p 481, Morxuaue, Vol XXI , p 123, 
Sale OF Land , Settlemcms , Trusts and Tups n ns As to the con- 
stiuction of covenants loi title, see title Deeds and OriiER Instru- 
ments, Vol X , p 483 ; and, where there is a known defect nl title, see 
ibid , pp. 401, note (s), 482, note {d) As to coveuaiitb fen Litlo generally, 
see Rawle, Law ol Covenants for Title, 5th cd , 1887 As to the old 
doctrine of warianty, see Jiitiletoii’s Tenuies, ss. 097 et vy, and Coke’s 
Cornmentai y, 

(c) See titles EguiTT, Vol XIll , p lUO , SALEOFLA^D 

id) See Encyclopaedia of Forma and Piecodenta, Vol Xll , p 666 

(e) (’onveyancing andLaw of Piopeity Act, 1881 (44*.X45 Vict c 41), a 9. 
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647. All deeds, ctdiveyanees, and wills, whereby any lands or 
hereditaments in Middlesex (i) may be aflfected at law or in equity, 
may be registered (I). This provision includes all instruments in 
writing, yt bother under seal or not, which affect the land (0. except 
instruments affecting copyhold estates (i»), leases at a mck-rent, 
and leases for not exceeding twenty-one yeais, where the actual 
possession goes with the lease (») ; but it does not apply to liens 
or'cliargea created without writing (o). Consequently, all assrrancos 
ill wiitmg of lands, whether by W'ay of sale, mortgage, or settle- 
ment, and all cliargos created or evidenced by wilting, and all 
leases, save those ]ust mentioned, may be legisieied ( jA Assurances 
relating to Ciowm lands need not be regislercjd {q). 

548. The registiation is effected by registeinig a memoiial of 
the instrument (r). The meuioiial must bo m wilting under the 


{J) TL(i logiKtialioa of aitMiiunrosis doS'i/^iK'd to givo (Hiblicity to (Icalinga 
with land, and Unis provrjit iiauds ii]iOn jniiclia (‘is and mortgagees It 
18 Unis based on the saine pimciple as tiie aiieiuit l(‘oiijn('nt with Jivery of 
feoihin (s-ee p, 20(h ante) Such legL-lialion has, 1 io\\ia(‘t, Ixtm confined in 
its opeiatioTi to Middlesex, Yoikshiie, and (he Bcdfoid Ltjvcl , b(o pp 304, 
307, post liegistialion ol land under th(‘ Land Tiaiisfei Acts (see pp 308 
et heq,pObt) Kmdoia umiecestaTy the K'gibtiation ol deeds in tin* Mnldlesi^x 
and Yoikshne Kegistnes. 

ig) Land Tiansfei Act, 1875 (38 &; 39 Vict c 87), s. 127 By the 
Mi(i(lles(‘X Kegistiy Act, 1708 (7 Anne, c 20) 

(h) Laud Kegistiy (Middlesex Deeds) Act, 1891 (54 & 55 Vict c 64) 

(i) The Act does not apply to the I'lty of Loudon (Sugden, Vcnd(ns and 
Pui chasers, 14tli ed , p 732) 

(k) Middlesex Kegistiy Act, 1708 (7 Anne, o 20), si As to registiation 
of leases, see title Landloud ai^d Tij-nant, Vol XVlll , pp 400 H seq 
As to registration of moitgag(‘h, see title Moktoack, Vol XXI , j)p 86 et 
8€g. As to Kgiatiation ol wills, see titles Salk or J;ANJ) , A\ills 

(0 Such as an appointment under a jower {'<v(nJton v Qninrnj (1752), 
2 Ves Sen 413) ; a laniiage settlemoui (Elscy v. Lvtgem (1850), 8 IJaie, 
159) ; and a mem oi and uni m wilting ci eating a j equitable charge (A eve v. 
Vimnell, Jltint v Neve (1863), 2 Hem As M 170) , see title MoiaoAGE, 
A"ol XXI , p 80. But not an aswgnmciit ot a legacy dunged on land, 
which IS an a sigiunent ol money only {Maleohn v ijlnnlvbworih (1836), 
J Keen, 63) ; oi ol the proceeds oi sale ol ical estatf* held on trust lor sale 
{Atden v. Aide i (1885), 29 Ch. D. 702), 

{m) A deed ol eniianclnsement ol co](yholds must be registeied (B v. 
Btqieiiar of Deeds /o> County oj Mid(ll(i»(X (1888), 21 Q B D 555, C A.) 

(n) Middlesex Kegi&Uy Act, 1708 (7 Anne, c 20), s 18 , and see, further, 
title Landlord and Tenant, Vol XYllI , p 401, note (/*) 

(o) Such as a charge by deposit without memoiandum {Simyter v 
Cooper (1831), 2 B. A Ad 223);* o the hen ot an unpaid vendoi , see 
Kettlewell v Wasson (1882), 21 Ch. D 685, (1884) 2b Ch D 501, C A 
(a case on the repealed Yoikshire Kegistncs Acts) ; and see titles Lien, 
Vol XIX , p 31 ; Mortgage, Vol. XXI , pp 86, 87. 

(p) SeetitlesLANDLORDANDTENANT, Vol. XVlll, p 401; Mortgage, 

Vol XXL, p. 86 , Sale or Land r 

(< 3 [) Clown Lands Act, 1853 (16 Ac 17 Vict. c. 06), s. 6 ; see title Con- 
STiiuTiONAL Law, Vol Vll , p. 174. 

(r) Middlesex Kcgistiy Act, 1708 (7 Anne, o* 20), s. 1. The memorial 
must be impiessed wiUi an Inland Reveimc stamp ol 2s 6d (see Stamp 
Act, 1891 (54 & 55 Viot c 39), Sched I , “Mcmoiiar*), except where 
the mstninicnt legistercd is subject to a duty less than 2s 6d , in which case 
It bears the same duty as the instrument, and except wheie the instiu- 
ment registciod la a will or codicil, in which case no such duty is payable ; 
but in all su(^i cases an adhesjye stamp of 6s., obtainable at the Land 
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hand of one of the grantors or grantees, and must be attested by 
one witness. Such witness must be a witness or one of the 
witnesses (if any) to the original instrument («), unless at the date of 
the memorial every such witness is dead, or absent from the Pinted 
Kingdom, or cannot be found, or some other sufficient cause exists 
to prevent such attestation. In such case the memorial must be 
accompanied by a statutory declaration (t), stating the reason why 
the witness to tlio memorial is not one of the witnesses to the 
instrument. The nieraorial must state the dale of and jiarlics-to 
the instrument, and must specify, following the desciiiition in the 
instrument, the lands and hereditaments alloctod and the parishes 
where they he. Jl must contain, or bo accompanied by, a copy of 
any plan on the iiiKtiuinoiit(«). 

549. The index kept at the Land Registry shows the nanios 
of the grantors but not of the grantees (i). Any person niaj search 
it on payment of the piescuhed fee, or an ollicial search may he 
requisitioned and a ceitificate of the result ol)iainod(tt). 

550. The omission to register an instiumont docs not in\alidaln 
It, hut, by reason of sncli omission, it will be adjudged fraudnleiit 
and void against a subsequent purclnser or moitgagee for valuable 
consideiation aUio n'-gisters his assurance (/i). Hence the effect 
of the statute is that, as between puicliasois or inoiigagoes for 
valua])l(‘ consideration, instrinmuits rank in older of dale of 

IlrgLUry, iinist be affixed to llie iiieniorial As io Mt.imp duty generally, 
sec 1ith‘ llEVENOE, pp 700 ei seq , pnsi 

(/?) But iiol. iieoesaaiily a to tlie execution by l.he grantor [R 

V Ri'qisha) of Deeds Jot Coiiniq of jViddUsei (1S88), 21 Q B D 055, C A.; 
and in the case of a will oi codicil, the witness to the niomoual need 
not be one ol the witnesses io tlio te^laoientaiy instiiimcnt 
(0 No ‘stainp on sucli an iiistininent is lequiied 
(w) Land ItegiRlTy (Middlt'st x Deeds) Act, 181)1 (54 55 Vict. 

c 64), Selied I , Land Be::l^tly (Middlesex Deeds) Bulcs, 1892 (Stat. 
R & 0. U(V, Vol VII , Land (R^^gistiation), England, p 128) Eoilorm 
of memoiial, sfM' tbid , ISeliedule , KiicjelopjL'dia oi Foiins and Precedonts, 
Vol NJ , p 282 As to tlie eiroiieous inclusion ot a pi‘isoii as a convoying 
paity, s<M Mdl v Dili (1S52), 3 H Ti ('as 828; and, as to a inomorial 
attested by a witness to the re-oxecution of the deed by the giantce, see 
Essex V Baiigli (1842), 1 Y & C Cb Pas 620 Wheio a conveyance or 
security is elfected by soveial iiistrumoiits, it is sufficient if the lands are 
desciibed m the meinoiial oi one of them, and it the othci incmoiials lefor 
to it (Land Registiy (Middlesex Deeds) Act, 1891 (54 & 56 Vict c 64), 
Sohed I (9) ). For lurtlicr directions as to ugiMration, see ibid (1) — (8) 
(u) Land Registry (Middlesex Deeds) Rules, 1892, r 8. 

(a) Ibtd t rr 9 — 14 

(b) Middlesex Registry Act, 1708 (7 Anne, c 20), si. To obtain piiority 

the registration ol all the deeds in the chain ol title must be effected ; see 
Jacl^ RenntcL v. Armstronq (1819), 1 Hud & B 727 ; v Smith 

(1822), 1 Hud & B 735 Wills must bo legihlered in Middlesex within six 
months of the testatoi’s death (Middlesex Rcgistiy Act, 1708 (7 Anne, 
c 20), SB 1,8), but, il tho will hajs not bet*n rcgisteied within that period, 
an assu^aucf' by a devisee, or a peison denying title under him, to a 
purchaser or mortgagee, if registered before an assurance from the heir- 
at-law, prevails over the latter (Vendor and Purchaser Act, 1874 (30 & 37 
Vict c 78), B 8) , and see Girhng v. Otihng, [1886] W. N 18 ; Re Cooper, 
Cooper V Vesey (1882), 20 Ch D. 611, C A (where, however, the assurance 
by the heir was held to be a foigory). 
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registration and not of date of execution. But this is only thQ primd 
facie rule, and it does not apply in the following cases : — 

(1) A subsequent purchaser or mortgagee who takes with notice 
of an earlier unregistered instrument cannot by registration obtain 
priority over it : the statute is only designed to prevent fraud, and 
in such case he is not deceived (r). But for this purpose there 
must be actual notice ; constructive notice is not siiflicieiit {d), 

. ( 2 ) Begistratiou is not itself notice to subsequent purchasers, nor 
does it deprive the legal estate of its oflicacy. Hence a subsequent 
purchaser or mortgagee who takes without notice of the registered 
instrument, and either then or subsequently gets in the legal estate, 
thereby obtains priority (e). 


(u ) Yorlshre. 

Toikshire 551. Docd registries are established in Yorkshire • at Northaller- 
registries {gn ^jjg North Riding, .at Beverley for the East Riding; and at 
Wakefield for the West Riding. They are maintained by the county 
authorities within the three iidings respectively (^ ). 

Instrumciiti 552. All assuiaiices and wills by which any lands within any of 
r^isn^tfoa ridings are affected may be registered ( 9 ). Eor this 

purpose “assurance” includes generally any conveyance in the 
ordinary sense of tlie term, and in p.ii ticular any assignment, appoint- 
ment, lease, or sottlomont made by deed, on a sale, moitgage, 
demise, or settlement of land, or appointment of a new trustee in 
respect of land, whether a conveyance in the oidniary sense or nol(/() ; 
also any enlargement of a term into the fee simple (?), memoran- 
dum of charge, deed of consent to the discharge of a trustee, statutory 
receipt, private Act, award or order of the Board of Agriculture 
and Fisheries (/.-), order of a couit, including writs of execution and 


(f) Le Neve v Le Neve (1747), Amb 436, and seo title Mortgage, 
Vol. XXI , p 335 If notice docs not c\ist when the consideration is 
paid, it IS immaterial that it exists at (lie time of registration [lilsev v 
Luti/ene (1850), 8 Haro, 150). 

(d) Agia Bank, Ltd. v Batty (1874), L Jl 7 U. L. 135 , and see title 
Equitt, Vol XUI,p 86, note (/). 

(<■) See title Mortoaob, Vol. XXl , p 335 

(/) Yoikshire Registries Act, 1884 (47 & 48 Vict c 6t), s 31. This Act 
repealed the earlier \ orksluto Registucs Acts, namely, tlio IVcst Riding 
Act (stat (1703) 2 & 3 Anne, c 4, amended by stats (1706) 5 Anne, c 2^ 
and (1707) 6 Anne, c 35, s 34), the East Riding Act (stat. (1707) 6 Anno, 
c 62) ; and the North Riding Act (stat (1734) 8 Geo 2, 0 6) The 
system of registration under these statutes was substantially the same as 
that of the Middlesex Registry seo Elphmstono and Clark on Searches. 

p 127 . 

(0) Yorkshire Registries Act, 1884 (47 & 48 Vict e 54), s 4 “ Land ” 

includes land and tenements and heredit.aments, corporeal and mcornoreal. 
and houses and other buddings, and also an undivided share in land; 
compare p 157, ante As to registration of wills, see title Wills 

(li) Yorkshire Rogistnes Act, 1884 (47 & 48 Vict c 54), a 3 : see Bodqer 
V. Uarmon, [1893] 1 Q. B. 161, C A 1 . j 

(1) le, under the Conveyancing and Law of Pioperty Act, 1881 (44 Se 46 
Vict c. 41); seep 268, ante 

(k) In the statute “award or order of the Land Commissioners,” but 
the Board of Agncnlture and Fisheries has been substituted for the Com- 
tniBBionem ; see note («), p 297, ante, 
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adjudications in bankruptcy, certificate of appointment of a trustee in 
bankruptcy, and aflldavit of vcjsting under any Act of Parliament (i). 

The term does not, however, include a contract under hand only 
for the sale and purchase of land (m). 

Wheie a lien on land is claimed in respect of unpaid purchase- 
money, or by reason of any deposit of title deeds, a memorandum 
of Buch^ lien or charge, signed by the person against whom the 
charge is claimed, may he registered by any person claiming to he 
interested therein (w); and such memorandum must contain certain 
particulars pr(\scri))Gd by the statute (o). 

The above piovision does not extend to copyhold heieditaments, 
nor to any lease not exceeding twenty-one years, or any assignment 
thereof, wliero accompanied by actual jiossession from the making 
of such lease or assignment (p) ; nor does it ('xtend to assurances 
of Crown lands which may bo enrolled in the Land riovenue 
Office (q) 

553. The registration is efletted, in the case of deeds or otlu^r 
assurances, except private Acts, or iiK'moraiida of chaigcs, oi 
aflidavits of vesting uiidei a statute, l>v juesenting a memorial loi 
enrolment, m the case ot a private Act, by prosen ting a King’s 
punter’s co])} or a inemonal, and, in the case of a memorandum 
of chaige or an allida\it, l^y presenting the memorandum or 
affidavit at full length (?). 

The memorial must fio under seal; and the form is siinilai to 
that leipiircd in Middlesex (s). 

(1) Yorkshiie Registiies Act, 1S84 (47 & 48 Vict c 54), s 3, “ Mort- 

gage ” includes any cliaigo oil any land foi secuiing inonoy or nioiioj’s 
worth, and any tiansfei of a moitgage “ Older of a oouii ” means any 
judgment, d(‘cioc, wiit ot e\ociition or soquestiation, adjudication in 
banknijjtcy, oi other ordei oi ]uoce«is ot oi issuing tioia a court of 
eomjietent juiiMliction, or any order of the Chanty (’ornmissioners, whi'reby 
any mteiest in land is or may tie affeeted, and for other defimtionB, Bce 
ihid , and see titles JiANKiiuPTcy am> Insolvevct, Vol II , pp 110, 111 ; 
Execution, Vol KIV , p 70 

(wi) l^odqer y Ilaruson, [1803] IQ B 161 (’ A 

(?i) Yorkshire Registries Act, 1884 (47 &. 48 Vict. c. 54), s 7, see 
Ihitiisony Ilohson, [IS%]2 Ch 403; ^lanlsy Whilcleij, [1912] 1 fh 735, 
C, A. , and see title Lien, Vol. XIX., p 31, 

(o) Yorkbhiie Registries Act, 1S84 (47 & 48 Vict o 54), s 7 For form 
of memoiandiim, see Encjclopaedia of Forms and Precedents, Vol XI , 
p 294 

(p) Yorkshire Registries Act, 1884 (47 & 48 Viet c 54), s 28 As to 
the corresponding provision in the Middlesex Registiy Act, 1708 (7 Anne, 
c 20), SCO p 302, ante. 

{g) Yorkshire Registries Act, 1884 (47 &• 48 Viet c. 54), s 30 , see 
p. 305, ante 

(r) Yorkshire Registries Act, 1884 (47 & 48 Vict c 54), s 5 

(s) Jbid , vS 6, where the matters to be contained in memouals of various 
classes of documents are specified. As to memouals in Middlesex, see 
p 302, ante For forms for use in Yorkshire, see Encyclopiedia of Forms 
and Preced(‘nts, Vol. XI , p 291 The stamp duty ou a memorial of a 
deed is 26. fid., or such lessei duty as is payable on the instrument itself 
(Stamp Act, 1891 (54 & 55 Vict. o 39), Schedule “Memoiiar’) ; but no 
duty is payable when the instrument enrolled is a wdl or codicil. Under 
the Yorkshire Registries Act, 1884 (47 & 48 Vict c. 54), s 5 (1) (a), (b), the 
applicant may either register a memorial of a deed, will or other assurance, 
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664. Subject to the statutory provisions, and to any rules 
made thereunder, any person may inspect and search the register 
and indices, and may take copies thereof or extracts therefrom ; or 
an olhci.a] search may be requisitioned, and a certificate of the 
result, nudor the seal of the registry, obtained. The certificate is 
receivable in evidence (t). Provision is also made for obtaining 
certified copies of or extracts from the register (a); and solicitors, 
tcusteos, and other persons in a fiduciary position are protected 
against any error arising from reliance on certificates of search or 
ceitified copies of documents (h). 

566. All assurances entitled to be registered have priority 
according to the date of registration, and not according to the date 
of the assurances or of their execution (r) ; and this is not, as in 
Middlesex, merely the primd facte uilo^d) ; it is the absolute rule, 
save only in thejcasoof fraudulent or voUiiiiaiy assurances. Thus, 
a subsefjueut purchaser or mortgagee ^Yho legisters first has 
priority over an earlier unregistered assurance, notwithstanding 
that ho took with actual notice of it (e) ; and a subsequent 
purchaser or mortgagee Tsho gets in the legal estate does 
not thereby acquiie priority over an earlier registered equitable 
assurance (/) But legistration does not give piiority m case of 
fraud ,* and a person taking without valuable coiisidoration cannot 
by registeiing Ids assiiiance obtain any further piioiity o" pro- 
tection than would belong to his giantor (q). Moreover, registration 
itself IB not notice to others of the rogistoied assurance Oi ) ; hence, 
fiuthei advances made under a registered mortgage originally framed 
to cover them have piiority over a subsequent registered mortgage, 
unless, at the limn ulien they were made, the earlier mortgagee had 

or of a piivate Act, or may rogi,ster sucli deed, will or other assurance, at 
i'.ill length, or a King’s pniitei’s copy of such Act If a deed or copy of a 
will IS enrolled at full length, no stamp is required Under ibhd , s 6(1) (c), 
a uiomoiandum of oliarge, caveat (see the text, infra), notice, or affidavit 
must be enrolled at tall length Tlie stamp duty on a memoiandum of 
li(Mi or (harge is Gd ])cr cent ad valoiem on the amount dins and, on an 
affidavit of intestacy, 2s Gd No stamp is required on a caveat. For foes 
payable on regiRl.iation, and foi copies and searches, see Encyclopaedia ol 
Foims and Procodejits, Vol. XI., p 278. 

(t) Yoikshiio Rogistiios Act, 1884 (47 & 48 Vict. c. 64), ss 19, 20 

(а) Ihid , B. 22. 

(б) lb%d , R. 23 

(c) [hid , R. 14. In the case o^a vendor’s hen or a charge by deposit of 
deeds, a memorandum can bo rogiHtored hence it must be registered in 
Older to secure prioiity {ihid ,87, Baihbon v. Ifohson, [1896] 2 Ch. 403). 

(d) See p 304, ante, 

(e) YorMiire Eegistnes Act, 1884 (47 & 48 Vict e 54), s. 14, which 
Rpecifies “ actual or constructive notice’* , but if actual notice docs not 
postpone the subsequent incumbrancer who registers fiisi, clearly con- 
structive notice cannot 

(f) /hid, fi. 16. This means that tacking is not alloi^cd, see title 
MourOAUB, Vol. XXL, p. 337. 

(ff) Yoiksliire Kogistnes Act, 1884 (47 & 48 Vict c. 64), s 14 

(h) Ibid , 15, made registration actual notice , but this provision 

interfered with banking advances, and it was immediately repealed 
(Yorkshire UegiKtnes Ainondmeut Act, 1885 (48 & 49 Vict. c 20), s 6); 
see Manlit v. Uhitelej/, L1912J 1 Ch. 735, 0. A. 



Paet VI.— Transfee of I/And Intbe Vivos. 


807 


received notice ol the subsequent mortgage otherwise than by the 2 
mere registration thereof (t). The result is that purchasers and Transfer by 
mortgagees must search the register before paying tlieir money, save Assurance, 
only where a further advance is being made under a registered 
mortgage which already covers it. 

556. A person interested in land in any of the three Ridings Caveat 
can register a caveat in favour of any person named therein, 
specifying the time for vhich it is to remain in foice. An 
assurance made within such time by the person registering the 
caveat in favour of the peison named theiem has priority as 
though it had been registeied upon the date on which the caveat 

was registered (A). Thus, a vendor or mortgagor can by registering 
a caveat guarantee the purchaser or inoitgageo against furthei 
dealings with the property to his prejudice. 

(ill.) iUiljonl ! (ttl 

557. No lease (/), grant, or conve) aiice of, or charge out of or ruTpoRCB oi 
upon lands compnsed in certain parts (m) of the Redfoid Level (m) legistration 
18 valid for the purpose of entitling the grantee to the privileges 
conferred on owuiers of lands w'jthin the Bedford Level (o), and for 

other statutory (p) pin poses, save from the time that it is entered 
on tlie Bedford Level Register ((/). Such entry, indorsed upon the 

(t) See title Moutgaoe, Vol XXI , pp 337, 338 

(/i) Yoikshire Kegistues Ameiulnuuit Act, 1885 (48 & 49 Vict c 26), 

8 3 As to the loiin of such caveat, see ilmJ , KncyclopiiMlia ol b'orms 
and Piecedcnts, Yol XI , p 295 As to rogustiation ol caveats, see 
Yoikshiie HegibLiiea Act, 1884 (47 & 48 Vn t c 51), s 6, and see 
noie(b), p 305, aw/6 

{{) As to registiation of leases of lands in the Bedford TiOvel, see title 
Landlord and 'J'en\nt, Vol XVIJI , pp. 401, 4('2 As to tlii‘ effect of 
not regiskring a lease, see ibid , j) 401, note (/) 

(m) For legistiation pin poses the opeiatiori of stat (KaU) 15 I’ar 2, 
c 17 (see the text, 7w/fa) has l)e<‘n lestiicted by the Noilhljcvel Act, 

1857 (20 ik 21 Viet c cix ), s 45, and the Middle Level Act, 1862 i25 & 26 
Vict. c clixwni), s 10, vihich exemjd lands m the Noith and Middle 
Levels, and, hy the latter pioMwon, legistiation of documents in the 
Kegistry only applies to “ Advent uiejs’ J^and'’ situated nithin tin South 
Level, being those ])aits ot the tfuis in the counties ot Norftilk, Suffolk, 
the Isle of Ely, and Claiubiiilge which he on the east of the old Bedford 
Level and the river Ouse 

(w) As to the areas known as the “Bedford Level” and “ Adventuiers’ 

Laud,*’ and the “ Gieat Loel of the Fens,” of which the Dcdfoid Level 
formed a pait, see Wells, llihtoiy ot the Bedford Level (Ijoiidon, 1830 ed ) , 
and see Encyclo])3Bdia ot Foiui's and riecedcuts, Vol XI , pp 278, 279 

(o) By Btat (1604) 15 Car 2, c 17 An unregistered assuiance is valid 
for all puiposea and, appaicnily, against all parties, except for the puiposes 
referred to m the text, siipia (Willis v Blown (1839), 10 Sim 127) An 
omission to register an assuiance does not avnul it as between the parties 
thereto ; it only renders it liable to be postponed to a bubsequent 
assurance which is registered (Hodson v Shaipe (1808), 10 East, 350) 

(p) le t the purposes of stat (1664) 15 Car 2, c 17 ; see noic(o),««pra ; 
and see also Jl v Bedfoid Level (Gorpoialion) (1805), 6 East, 356; Childers 
V. Childers (1857), 1 l)e G & J 483 

(g) Stat (1664) 15 Car 2, c 17, s, 8 The Register is kc])t at the office 
of the Bedford Level Corporation, “The Fen House,” Ely* As to the 
corporation, see ibid , a. 2 As to inspection of the register, regulations 
governing registration, and proof of succession on intestacy or under 
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registered instrument, is as effectual as if the original register were 
produced (r). 

Sect. 3.— Transfer by Registration of Title. 

Sub-Sect 1 — The Pe(jt.ster 

558. The office of Land llegistry is established under i^he Land 
Transfer Acts, 1875 and 1897 (s), for Iho purpose of registering the 
title to land, and enabling land to be transferred and mortgaged by 
registered disiiosition (/). 

In general, registi aiioii is voluntai y, but in any county or part of 
a county wliore legistiation of title is compulsory on sale, a person 
cannot acqune the legal estate, under a conveyance on sale, of freehold 
land (u)j or, in certain cases, undei an assignment on sale or lease of 
leasehold land (v), unless he is rcgisteied as jiropnetor. At present 
compulsory registration is confined to the C^.ounty of London (w’). 

(lovi'^p, aad, as to fees payable for scan lies, legistiaiion, entry of plans, 
eeitilnate of eniohnent, copies or extracts, and abMiacts ol title, se(' 
Eneyclopa'dia of Forms and Picccdents, Vol XI , pp 2S0, 2S1 
(0 Stat (1(»04) 15 Car 2, c J7. a 8 

(a) 38 & 30 Yict c 87 , 00 & 61 Vict c 05 'Jlie othce is in Jancoln’a 
Inn Fields, IjoiuIoii l^iovision la made Joi the estublislmieiit of distnc.t 
le^istiies (Land Tiarisfei Act, 1875 (38 &c 30 Viet ( 87), sa 118 — 122, 
Jiand Transfer Act, 1807 (00 ^ 61 Vict c 05), a 22 (8) ) , but m piactiee 
legiatiation 18 almost conlined to the (oinpulaoiy aiiM, and the necessity 
for district icgistiies has not aiisen Rei;isiiation ol title was intiodnced 
hy Lord Wlstduby in the Jjaud Rc^istiy Act, 1802 (25 ^ 26 Vict c 53) 
Under this Act legistiation inij,dit be made eithei with or without an 
indefeasible title The system did not iiK'ot witli miclm'ss, and it was 
leplaced by the Laud Tiansfor Act, 1875 (38 & 30 Vict c 87) This 
stopped further le^istiations undei Loid West bin, \’s Act (Laud Tiansfer 
Act, 1875 (38 & 30 Viet e 87), a 125, as to re-ie^isliatioii under the Land 
Tidiister Act, 1875 (38 ds 30 Vict c 87), see ibid , s 120 , Land Transfer 
Act, 1807 (t)0 & 61 Vict c 65), Si lied T ), but lepstiatiou undei the 
Land Trausl<‘r Act, 1875 (38 & 30 Vict c 87), was little used until 
supplemented, as reiraids London, by couipultsion uudoi the Laud Transfer 
Act, 18‘)7 (00 iV 01 Vict c 65) The whole system of registration of title 
IS still the subiect ot discussion (see Keport ol 1011 ol the lloyal Com- 
mission on the Land Tianstor Arts), and, if it is continued and extended, 
eojisideiablc niodificalion.s m the piesint system will piobably bo made 
(t) As to spcedic peiformaiKc m le^raid to le^ji^tmed land, see Land 
Transfer Act, 1875 (,J8 ^ 30 Viet c 87), ss 03, 04, w^hich empower the 
rouit to summon beioje ii all or any paitics who have jcgistered estates 
nr lights or have rntoied notnes, cautious oi inhibitions against the 
registered title, and piovidc foi the costs of paitn^a so summoned 

{u) Land Tiaiislei Ait, J807*(60 & 01 Vict c 65), s 2i) (J) As to 
“ conveyance on sale,” see ibid , a 20 (2). As to the eflcct of compulsoiy 
registration, see Cupilal and Comities ihinl'y Lid v llhodesy [1003] 2 Ch 
031, 057, C A. 

(v) / e , an assignment on sale of a base oi undeilease having at least 
forty years to run, or two lives yet to tall in, and a giant of a lease on under- 
Ioa.se tor forty veais oi inoio, or lui two or mote Jives, if capable of regis- 
tration , see iillo L^ndloiiu and 3'en \m\ Yol XVllf , p 402, Ijaiid 
TranM.r llulca, 1003, n OS- 70 (Slat K A: 0 Lev , Vol VII , Land 
(Registi.rion), England, p 44, altcnd, as legaids i 70, Stat K 0 , 
1908, p 4‘U) 

(w) Foi the Ciders in Council making registration compulsory lu London, 
see Bnckdale and Sheldon, Land Tiaiisler Acts, 2nd ed , pp 533 — 536 ; for 
the dates, langmg fiom the 1st Jamiaiy, 1899, to the 1st November, 1900, 
when the oiders came into operation in dilTerent parishes, see \bid,, pp. 65 
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In districts where registration is not compulsory, land can be 
removed from the register (x). 

559. Ellies for the regulation of the registry, and for carrying 
the Land Transfer Act, 1897 (v), into effect, and as to the fees paj able, 
are made by the Lord Chancellor, with tlie advice and assistance 
of a Rule Committee (;?). 

The registrar has extensive povorsiii the conduct of the busine£i3 
of the legistry, including jiGwer to frame forms and to summon 
^\ltllesses (<0, subject in certain cases to appeal to tlic (*ouit(&). 
He IS protected in respect of acts bond fide done in tlic cxeiciso or 
suiiposed exercise of bis powers (c). 

660. Tbo register consists of thiee jiortioiis — the juopoity 
register, the jiropi lotoi ship logister, and the cliargos rcgish*’ [d). 
The })ropeity legistoi contains tlie description ot the land com- 
piised in each title, witli audeience to the tiled phn of the land, 
and any necessary notes relating to the owneiship of mnu*s and 
minerals; to exemption from liabilities and in teiests wbRli aie not 
nicuml)rane(‘s and do not requite registi ation ; and to easemijiiis 
and nistnctnx covenants for the benefit of the land, and othei like 
matteiB ((•). 

— 57 , aud for llic piocccluie lor icvokiDg or extending compulsory registra- 
tion, see the J^aud Transfer Act, 1807 (00 & 61 Viet e t>5), s 20 (4M12) 
(.'ompulsory icgisti ation does uol extend to incorpoical Uercditainents, or 
to mines and iiiiiieials apart tioin the buifaee, or to an undivided share 
of land, or to intei mixed iiecliolds where indistinguishable from land of 
othci tonuie, or to eoipoieal hereditarn exits paiecl ot a manor and included 
in tlio sale of the mauoi as buch (Land Tiansfer Act, 1897 (60 A 61 Vict 
c 65), B 24(1) ) 

(x) Land Transfer Act, 1807 (60 A 61 Viet c 65), s 17 (I) 

(y) GO A 61 Vici c 65 

{z) Land Tianbter Act, 1875 (38 & 39 Vict c 87), as 111 112, Land 
'J’lansfei Act. 1897 (60 & 61 Vict c 65), s 22 (2) — (6) The present 
rules aic the Laud Tianslei Hulea, 1903 and 1908, see Encyclopaedia of 
Foinib and Pjecedeiils, Vol XVi , jip 733 et beq As to the ieeb payable 
in the iGgibtiy, bcc Land Tiaii^ei Fee Oidei, 1008 (Stat R & 0 , 1908, 
p 435) As to sohcitoib’ leuiuneiatioii, bee Land Tiaiibter Rules, 1903, 
r 336, as allei(‘<l by Land Tiansler Rules, 1008, and Sched 11 to each 
Pct ol lilies , and sec title Solicitors 

(a) As t(» the legistiar and his stall and his poweis, see, generally, Land 
Tramlei Act, 1875 (38 k 39 Vict c 87), ss 10b— 110, Land Tianbler 
Act, 1897 (GOA 61 Vict c 65), e 22 (1) As to soivicf of notices, see 
Land Transhn Act, 1875 (38 aV: 39 Viet A 87), ss 89 — 02 

(h) As to the “court,” boe Land Tianslei Act, IS?.' (38 A 39 A'let 
c 87), ss 114 — 117, and, «is to aiipeals, see Land Tianster Rules, 1903, 
ir 296 — 312 , a new rule (r 301) being subbtitiitcd by the Land Transfer 
Rules, 1908 Foi a list ol niatteis iii wlucli an appeal Irom the icgibtrar 
lies, cf in which iiidepondeui application can be made to the court, see 
Rrickdale and Slieldou, Jjaiid Tianslei Acts, 2nd ed , p 464 
(c) Land Tiansfer Act, 1875 (38 A 39 VicI e 87), s 86 
{d) Land Trausler Rules, 1903, r 2 As to the aiiaiigeiucnt of the 

legistei and (lie index map, sec tbid ,ir 9, 11, 12, Clerical errors m the 
register uiav be corrected by the rcgistiai (ihtd ,v 15) As to substantial 
eirors, see ^bid , r 16, and see p. 322, 

{e) Land Tiansfer Rules, 1903, r 3, and, as to liabilities and interests 
not icquiring legistration, see p The entiies tor the register 

and the plan are drawn and settled by the registrar, and, unless the 
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The proprietorship register states the nature of the registered 
title, the name, address, and description of the registered proprietor, 
and any cautions, inhibiUons, and restrictions affecting his right 
of disposition (/). 

Tlie cliarges register contnins incumbrances, including notices of 
leases and of estates in dower and by the curtesy, and entries 
relating to covenants, conditions, and other rights adversely 
affecting the land (g). 

561. The register is not open to public inspection. Only tho 
registered proprietor of a land or charge, and persons autho'-ised by 
liitn, or peisons interested, are entitled to inspect it, but persons 
interoHted in the adjoining land, or any cliargo tlieicon, can inspect 
tho property register and the filed plan of any title An ofliicial 
search can be rcquisitiuned and a certilicate of the result obtained (/i). 

562 Only land winch is of freehold iciiuie, or which is lease- 
hold held under a lease deiived either immodiattdy or mediately 
out of land which is of fieehold teniuc, can bo icgisteied (/); and 


registrar thinks it unuccpssar>, approved by the ajiplicaiit or lus solicitor 
(Land Tiansfei Rules 1908, i 40) As to Wseliold land, see ibid, r. 5 
Tho 01 diiaiioc imip, on tlie hugest scale published, is th(‘ basis of all 
registered doseiipiions of land (Land Tiauster Act, 1S97 (60 & 01 Vict. 
0 65), 8 14, Laud Tiansler Rules, 1903, r 269) The land is d^sciibed 
by moans of the map, together with such veibal particulais as the appli^ 
cant for registration may desiie, and the legist jar (or ilio couit) appiovea 
(Land Transfer Act, 1897 (60 & 61 Vict e 65), s It) In general, tho 
map indicates gen eial bouiidaiies only (Land Tiansfer Rulis, 1903, r 274) , 
but, on notice given to the owneis and oeeupieis of adjoining lands, the 
precise bouiulaiics can be determined and delineated in the plan (ibid , 
rr 272, 273), and, as to the plan and description, see, fuither, ibid , 
rr 270, 271, 275 — 282 Additions to or removals from tho land are, 
wlicre practicable, to be noted m the propeity icgistor and maiked on 
the filed plan (ibid ,r 4) Where it is pioved to the satisfaction of tho 
legistiar that the right to mines is vested in tlio jiropiictor of the land, a 
note may be entered on the pioperty registei that they aio meJuded m tho 
legisVialion (Land Traiislei Rules, 1903, i 213) , or, if they are seveiod, a 
note that tln'y are excluded (ibid , r 214) 

(f) Ibid , T 6 

(g) Ibid , T 7 , and see p 311, post 

(h) Land Transfer Act, 1875 (38 & 39 Vict. e 87), s 104, Land 
Transfer Act, i897 (GOiSc 61 Vict c 65), s 22 (7) , Land Transfer Rules, 
1903, rr 14, 284 — 205 But tho index map and list of pending applications 
are open to public inspection (ihid , r 14), and an olFicial search of the 
index map can be obtained (ibid\ i 283) 

(i) Land Tiansier Act, 1875 (3S & 39 Vict o 87), s 2 For this 
purpose customary freeholds, if admission or any act by the lord is neccs- 
saiy to peifect the title of a pnichascr from the customary tenant, are not 
fieeliold (ibid ) As to customary fieeholds, see p 149, ante , as to regis- 
tirttion contrdxy to tlie provisions of tho Land Transfer Act, 18,75 (38 
& 39 Vict c 87), s 2, see Land Transler Act, 1897 (60 & 61 Vict c 05), 
Scli(d 1 ; as to cases where lands of different teiiuies aie intermixed, 
see Land Transfer Act, 1875 (38 & 39 Vict c 87), s 67 , Land Tiansfer 
RnJes, 19 () 3 , r 87 For the pui poses of the Acts, “ land ” includes all 
hercdilaim^uts, coiporeal and xncorpoieal (Land Tiansfer Act, 1897 (60 & 
61 Vict c 65), p 21(1) ), compare p 157, onfc As to the registration of 
Crown lands and foreshore, see Land Transfer Act, 1875 (38 & 39 Vict 
€ 871, fife 65, 66 , Lund Tran for Act, 1897 (60 & 61 Vict c 65), Sched. 1 , 
Land Tiansh*j Rules, 1908, r. 22; and see title Constitutional Law, 
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leasehold land cannot be registered unless it is held on lease for 
a life or lives, or determinalile on a life or lives, or for a term of 
years of which more than twenty-one are unexpired at the time of 
registration (A). A term created for mortgage purposes cannot be 
registered (/)• 

563. The register is intended to contain a statement of the Rights 
existing proprietorship of the land and of the incumlianccs upon <iecraednot 
it (m) , and, generally speaking, all^ rights of third persons in b^anceraTf 
respect of the land wdiich are exercisable against the jiioprietor mcjipaiiie ot 
are incumbrances. But owing to the difficulty of giving an exact 
representation of all such rights, certain classes of them are deemed 
not to be incumbrances, and the land is subject to such of these as 
are for the time being subsisting in relation to it although they 
are not entered on the logister. They include incidents of tenure, 
death duties, land tax, tithe rentchaige, easements, -riglits to mines 
and minerals created liefore registration, sporting and manorial 
lights, franchises, and leases or agreements for IcaBos and other 
tenancies not exceeding twenty-one years ; and also rights acquiied 
or in course of being acquired under the Statute of Limitations (i/). 

A restrictive condition may at any time be legislored Jis annexed Regigf ration 

Vol VII, pp 113, 177 , 2r)8, note (r/) As to the rogist ration of special conditiona 

lieroditaniciitrt, hiidi as aavowsons, renis. and mines K(‘V(‘ied iioin tin 
flinfaoo, see Land 'J’iaii‘'fei Act, 1875 (38 & 39 Viet e 87), s 82, Laud 
'riansler Act, 1807 (GO & G1 Viei. e G5), Seliod I , Land Tiansier Rules, 

1903, rr 71 — 70, and as to legistiatioii of eellais, flats and undivided 
shaies ol land, %hul , ir 71—77 

(A) Ijaiid Tiaiisfer Act, 1875 (38 Si 39 Viel, c 87), R 11 A lease and a 
rcversionaiy lease S(5para(ed by not more than a month, and belonging 
benoficia.lly to the Ramo person, aio treated as oih‘ lor the purpose of tins 
jiiovisiou and llio lules (Land 'riansfer Rules, 1903, r GO) 

{!) Land Tian&ter Ad, 1897 (GO Si, 61 Viet c. 65), Sclied I, altering 
iho Land Tiansier Act, 1875 (38 30 Viet c 87), s 11 

(m) InciiTiibianoes, eoiulilious, and other buidens (niehidintc fee farm 
grants, or otliei grants reserving Teuti« or services) are etileicd in the register 
lu accoidancc with the title jnoduecd (Land Tiansfer lliiles, 1908, r 43) 

(n) Land Tiaiisier Act, 1875 (38 k 39 Viet e 87), s 18, as amended by 
the Land Tiaiisier Act, 1897 (60 &, 61 Viet c 65), Sched. ] ; and under 
the Land qhaiisfcr Rulea, 1 903, r 255, appurtenances aio not iiicuinhiances. 

But exemption from laud tax or tithe lentchaige can bo noted on the 
legjsler, it proved to the satisfaction of tho legistrar (Land Ti.insier Rules, 

1903, r. 212) ; and it can also be noted that no succession duty is owing 
on a certificate to that ellect fiom tho Inland Revenue* rhmmiBsioneis 
(ibid. , as to registered charges, sec Lapd Transfer Act, 1875 (38 & 39 
Vict c 87), R 83 (8) ) Fuither provision as to death duties ih made by 
the Land Tianslcr Act, 1897 (60 k 61 Vict c. 65), s 13 , see Land Traiisior 
Rules, 1903, rr. 208 — 211 On apphcationfl for legistration witii an 
absolute title, or to registei a transmission, the rogistrai must inqune as to 
succession or estate duty , and, if any liability to these exists or is capable 
ot anihng, it must be noted on the register ; other wise, save in certam 
cases under possesaory or qualified titles, it does not affect a bond fide pur- 
chaser for full consideration Rights to mines and minerals ac(piircd after 
legistratiion (see note (e), p 309, ante) must, for safety, be protected by 
registiation (see Land q’‘ransfcr Act, 1897 (GO k 61 Viet c 65) Schod. I ), 
and the registiar may enter notice of any of the foregoing liabilities, 
rights or interests the existence of which is proved to his satisfaction 
(Land Transfer Act, 1875 (38 & 39 Viet e 87), s. 18 , Land Transfei Act, 

1897 (60 & 61 Vict. 0 . 06), Sdied. I. ; Land Transfer Rules 1903, r 216). 
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to the laud, and fcho registered proprietor for the time being is 
deemed to bn affected with notice of the condition ; but the condition 
may ho modified or discharged by the court on proof tliat this will be 
beneficial to the persons principally interested in ihs enforcement (o), 

Stth-Slct 2 -Who •mny Apply for Pieijidratum. 

564. Any person can apply for registration of freehold land 
who is entitled for his own benefit, at law or in equity, to an 
estate in fee simple, whether subject to incuml)raiiccs or not , also 
any person who has contracted to buy for Lis own benefit such 
an estate, or who is capable of disposing of such an estate for 
his own benefit by way of sale (p). Similaily, any person can 
apply for the registration of leasehold land who is entitled for 
his own benefit, at law or in equity, to leasehold land capable of 
registi ation, whether subject to incumbrances or not ; and so also may 
any pezson who has contracted to buy for his own benefit such lease- 
hold land, or who is capable of disposing of such leasehold land 
for his own benefit by way of sale ((]'). Several persons entitled for 
tlieir own benefit, concurrently or successively, to such estates and 
interests as would make up an estate suitable for registi ation can 
be registered as joint proprietors (r). 

665. Under the foregoing provisions the applicant for registiatioii 
must be entitled to the laud for his own beiieiiL. Provision is also 
made for registration of settled land and land hold on trust for sale 
Settled land may, at the option ot the tenant for life, he registered 
either in the name of the tenant for life, or, where there are trustees 
with power of sale, in the names of the trustees, or, where theic is 
an overriding po^vcT of appointment of the fee simple, in the naniea 
of the donees of the power (s). The rights of the persons beneficially 
interested must be protected by proper lestiictions or inhibitions (O. 
Subject to these, the registered proprietor can exercise his statutory 
rights of di'^position, but otherwise the inteiests of the persons for 


(o) Land Transfer Act, 1875 (38 & 39 Vict c 87), R 84, as altcied by 
the Land Transfer Act, 1897 (SO & 01 Vict c 05), Schod 1 , see Land 
Transfer Kulos, 1903, r 223, Land Transfer RuIcr, 1908, r 20 As t(> 
when the court will exeicisc this power, see Ground Rent Development (Jo . 
Ltd V West, [1902] 1 Ch 674 As to the effect of the registration ol 
restrictive covenant? as between piirchaseis of different plots, or against 
the common vender, see WtlU y 8t John, [1910] 1 Ch 325, C A ; and 
see title Sale op Land 

(p) Land q’ransfer Act, 1875 (38 & 39 Vict c 87), s 5 In the case of 
land contracted to be bought, the vendor must consent to the application 
(ibid* ; Land Tiansfer Rules, 1903, r 21) As to pni chase from trustees 
ioi sale, see the Land Transfer Act, 1875 (38 & 39 Vict c 87), s 68. As 
to registration of a county council or their transfcieea m respect of small 
holdings, see the Land Transfer Act, 1897 (60 & 61 Vict c 65), s 19, 
title Small Dwellings and Small IIoldings. 

(q) Land Transfer Act, 1875 (38 & 39 Vict. c 87), s 11 , and sec 
note ( p), Rupra 

(r) Land Transfer Act, 1897 (60 61 Vict c 65), s 14 

(s) Ibid , 8. 6 ; see Land Transfer Rules, 1903, rr 78 — 82 , title Settle- 
ments. 

(t) Land Transfer Act, 1897 (60 Ss 61 Vict c 65), s 6 (2). 
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the time being entitled under tlie settlement are not affected by the 
registration («). 

666 . Where laud is held on trust for sale, or any trustee, 
mortgagee, or other person has a power of sale, the trustee or other 
person having such power may apply to be registered as proprietois, 
with the consent of the persons, if any, whoso consent is required 
to the exercise of the trust or pov^er of sale (6). 

Suii-»SECr ’ a —E/Jecttof Registration 

567. Fioohold land can be legistered with an absolute, a 
possessory, or a qualified title ; leasehold land can be registered 
\\ith an absolute title, with a good leasehold title, with a possessory 
title, or with a qualified title. 

568. The first registration of freehold land with an absolute 
title enables the registeied pro])rietor to sell an estate in fee simple, 
subject (1) to registered incumbrances; (2) to incidents of tenure, 
easements, and other liabilities w’hich are not treated as incuni- 
1)} uncos on the register, unless the contrary is expiesscd , (3) where 
the legisteiod piopneior is a trustee, oi other person not entitled 
for his own benefit, to any unregistered estates, rights, or equities 
enforceable against him , but fiee from all other estates and inteiests, 
including^rights of the Crown (c). 

569. Eegisliation with a possessory title does not prejudice 
adverse rights exihting or capable of arising at tlio time of registra- 
tion ; but otherwise it has the same effect as i(‘gistration with an 
absolute title. The result is that the title prior to legistration can 
bo impeached, but not the title after registration {d). Hence, on a 
sale of land registered with a iiosscssoiy title, the title off the 
register prior to registration must be examined in the usual way 
from the date fixed by law or agieement as the commencement 
of title. 

570. Where the applicant for registi ation with an absolute title 
shows a good title save for some specific defect, any lights arising 
by reason of such defect may be excepted from the effect oi regis- 
ti ation, but otherwise the registered title is absolute. This is a 
qualified title (c), 

(a) Land Tiansfcr Act, 1897 (60 & 61 Vfct. c. 65), s, 6 (8) As to raising 
money lequired for cliaiges, see %hid , s. 6 (7) 

(h) Land Tiaiisfcr Act, 1875 (38 & 39 Viot c 87), s 68 As fo 
registration of cliaiity lands under this provision see Land 'J’lansfor 
Itnlea, 1903, ir 83 86, 257, and boo title Cuakitils, Vol IV, pp. 
240, 247. 

(c) Jjfiiid Tiansfei Act, 1875 (38 & 39 A let c 87), ss 7, 95, 96 Jlogistra- 
lion \csts a])pmteiiaucos m the registeied piopiietoi (Land Transfer 
Rules, 1003 , 1 254) 

(d) Land Tianslei Act, 1875 (38 A' 39 Vi<;t c 87), a 8 In a compulsory 
aiea it is siiflicient to legistei with a po^sesaoIy title (Laud Transfer Act, 
1897 (60 A 01 Viet c 65), s 20(3)). As to the possilde danger of relying 
on a jiosscssory title, see MmshnU v Robnlson (1905), 50 Sol. Jo 75 

(e) Land Tiaiisfer Act, 1875 (38 & 39 Yict. c. 87), b 9 , Land Transfer 
Rules, 1008, 1 . 36. 
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Ebal Pbobbety akd Chattels Real, 

671. The registiation of leasehold land (/) with an absolute 
title vests in the first registered proprietor the possession of the 
demised land for all the toim of the lease, subject ( 1 ) to the implied 
and express covenants and obligations incident to the leasehold 
estate , ( 2 ) to registered incinabrances ; (15) to easeinonts and other 
liabilities which aie not tieated as incumbrances, unless the con- 
trary is expressed on the legister ; (4) where the registered 
propiiotor is a trustee, or other person not entitled for his own 
benefit, to any unregistered estates, rights, or equities enforceable 
against him ; but free from all other estates and interests, including 
rights of the Crown ( 17 ). Thus an absolute title implies, hist, that 
the lease is well granted by a person entitled to grant it, and, 
secondly, that the lease is vested in the registered proprietor. 

572. A good leasehold title only implies that the leasehold 
interest, vbether well created or not, is vested in the rcgisteied 
proprietor; and registration with such a title does not piejudice 
rights advCiSe to the lessor's power to grant the lease, but other- 
wise it has the same effect as an absolute title (/i)- 

673. A possessory leasehold title coriesponds to a possessory 
freehold title: it does not prejudice rights advoise to the title of 
the fiist registeied propiietor winch are existing, or capable of 
arising, at the time of legistration; but otherwise it has the same 
effect as an absolute title (i). 

574 Where the title of the applicant is subject to some specific 
defect, any rights arising by reason of such defect may be excepted 
from the effect of registration, but otherwise the legisteied title is 
absolute. This is a qualified leasehold title (A). 

Sus-Seot 4 Api>luaUon Jur lieijisti alum 

675. The application for registration must bo in writing, and 
must state whether an absolute or possessory title is required (Z) 
The ap])lication must, unless the registiar otherwise directs, he 
accom])ained by all such original deeds and documents relating to 
the title as the applicant has in his possession or under his control, 
including opinions of counsel, alistracts of title, contracts for or 
conditions of sale, lequisitions, replies, and other like documents; a 
copy or sufficient ahstiact of tlie last document of title, not being a 

(f) Tlic registrar, oil proof of. the deteniMDation ot a lease of legisleied 
leasehold land, notes the same on the register (Laud Transfer Act, 1875 
(38 & 39 Viet c 87), s 20; Land Tiuii^for Kales, 1903, rr 218, 221,222) 

(y) Land Transfer Act, 1875 (38 A 39 Viet. 0 87), s 13, as altered by 
the Land Tian^for Kules, 1903, r. 55 , and see also \hid , ir. 60, 61 Where 
lease cinitiuns a pioliibition against alienation without liccnc/e. rights 
ansing on alieuation without licence are excepted fiom the effect ot the 
iegiH(ratioa {ilnd , 1 62) The registrai may enloi a restriction pioteotmg 
the icdraint (Land Tiausfer Kules, 1908, r 41) 

(It) Land Transfer Kules, 1903, rr. 62, 66. 

(t) Jhul , r. 67. 

(k) IbuJ., rr. 68, 59. 

{1) L^d Traufifer Rules, 1908,r 18. As to application by, and other 
proceedings on behalf of, persons under disability, see the Land Transfer 
Act, 1876 (38 & 39 Viot. c 87), s 88 , also ibid., ss. 76, 77, 87. 
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document of record ; and Bufficient particulars, by i)!an or otherwiiic, 
to enal)le the land to be identified on the ordnance map oi Land 
Eegistry general map(w?). When the title has been examined and 
all preliimnarios satisfied, the registiatioii is completed as of the 
day on which the application was delivered (a). 

An intending applicant for registration may seciiie priority of 
registration by lodging a piioiity notice at the registry and making 
his apjilication within fouiteon days or such fuither time as the 
registrar alloy s(o); after his aiiphcation has been made, he can 
effectually tiansfer or charge the land, subject to prior lights 
obtained by registration (p). 

576 Any person having or claiming such an interest in land as 
entitles him to object to any disposition theieof being made without 
his consent may lodge a caution against registration of the lanil ( 7 ). 

Sub-Sl^t 0 ,— Proof of Title 

677. Before registration of an absolute title to ficehold land, the 
registiar must approve the title to the fee simple (r). Bofoie rogis- 
tratKui of an absolute leasehold title, he must approve the title both 
to the leasehold and to the fieeliold, and to any intciniciliato lease- 
hold that may exist ; and l)G{oro regiatiationof a good leasehold title 
he must approve the title to the leasehold inteiest (s*). 

For this purpose the title shown by tlio docnmoiits accompanying 
the application is examined by or under the supenntendence of the 

(.a) Land Tiansfer Rules, 1008, r 19. As I 0 applicitious by ooipora- 
lions, see Land 'FraTislcr Rnlcp, 1903, r 256 In the case of leasehold land, 
the lease itself, il in tlie applicant’s possession 01 control, must he deh'', ered , 
lu otlier casoH, a copy or abstiaot, or other siilhcient evidence ot its 
eontents (Land Tianslci Rules, 1003, i 51) As to application*^, see, 
turltier, t/nd , II 317— dlM Evideiico of value may he nquiied for the 
puijiose ol a'^ceitaimm^ the fees payalde , r 330) All documents 
ot title imist, if rcquiied, be disclosed by affidavit or declaialion (Land 
Transfer Act, 1875 (38 & 39 Vict e 87), s 70 , Land Tiansfer Rules 1908, 
r 44 , and see Land Tiansfer Rules, 1903, r 341) , and the registiar can 
enforce the pioduction of documents in the po^sesslon ot thud poisons, it 
the applicant 01 any I just.ee toi him is entitled (0 jiroduction (Laud Transfer 
Act, 1875 (38 &: 30 Viet c 87), s 71) i8ufficient documents must be 
pKiduced to llie legistiai and marked by him with notice ol legistjation to 
ensuie tliat the tact of legist raiion cannot be concealed iiom futiiie 
purohiiscrs {ibid , s 72 , Land Transtei Act, 1897 (00 & G1 Vict c 05), 
Soiled I ) As to production and inaikmg of deeds on application tor a 
possessoiy title, see Laud 'riansfci Rules, 1908, 11 45, 40 As to costs 
ot applications for legistiation and otli^r pioceedmgs id the rogisliy, see 
Land Tiansfer Act, 1875 (38 & 39 Viet c 87), s. 73 , Laud Tiauslcr 
Rules, 1903, r 334 

(w) Land Tiansfer Rules, 1908, r 47. 

( 0 ) Land Transler Rules, 1903, r 95 

(p) Ibid , r 96 

(i/)*Land Tiansler Act, 1875 (38 & 39 Vict 0 87), ss 60 -01, Land 
Tianstci Rules, 1903, it 88—94 

(/) Land Tiansfer Act, 1875 (38 & 39 Vict c 87), s 0 ; Land Tiansfer 
Rules, 1908, r 35 Rofore legisteiiiig a puicliascr the legistrar must 
see that the same hlamp duties have been paid as if the disposition to 
the purchaser were unregistcied (Land Tiansfer Act, 1875 (38 & 39 Vict. 
c. 87), s 83 (7) ) 

(«) Land Tinnsfei Rules, 1908, r. 53 Where the original lessee is the 
applicant, see ibid , r. 54. 
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registrar in accordance with the usual conveyancing practice (0; 
but he may modily the examination in such manner as ho 
thinks fit (1) where the land has been sold or purchased under an 
order of the court; (2) where the first registered proprietor was a 
purchaser on sale, and he has been registered with possessory oi 
qualified title for six years ; and (3) whcie it apjioars to tlni registrar 
that the title lias been sulBciently investigated on a transaction for 
yalue (a). 

Advertisements are, in general, required to be issued and any 
person may oliject to the iegistration(c*). Any such objection is 
determined by the legistiai, subject to appeal to the court (f/). A 
qualified title cannot be legistered save on the applicant’s lequest 
in writing (<q. 

578. An applicant may be registered \Mth a possessory title, if the 
documents aliord pn??id fane evidence of Ins right to apply for 
registiation as ‘first pioprietor (/). If lie has no documents of 
title, a statutory declaration of possession, if the legistrar is satisfied 
on inquiry or otliciwise that lie is in possession or in rrceijit of the 
rents and profits, may be taken as suflicient evidence for this 
purpose (/;). 

After registering the possessory title, tlie legistrar may, if the 
documents justify it, with the consent of the applicant, conveit it 
into an absolute title (/i), or a note may be entered that the title 
will become absolute at the expiration of a particular period, or on 
the occurrence of a particular event (i). 

579. I'pon icgistration,a ceitilicate, called the “ land certificate,” 
is citlioi delivered to the legistered proprietor, oi, if lie prefeis, is 
deposited m the registry (/c). Tins states the nature of the title (i). 

(f) Land Tiansfer Act, 187o (38 & 39 Vict c 87), s 17 , Land Tiansicr 
Buies, 1908, r 24 'I’ho registrar may acco])t a good bolding title (Land 
Tiansfer Act, 1875 (38 & 39 Vid c 87), s 17 (3) ) Doiilittul questions 
ol title may, on the application of any party mteresled, be releirod to 
the court (Land Tiansfer Act, 1875 (38 & 39 Vicl c 87), ss 74 — 77) As 
to relerciicos to counsel, see Laud Translei Buies, 1903, n 313—315, 
Land Tianstcr Buies, 1908, i 25 

{a) Land Transfer Buies, 1908, r. 27 

(6) Ibid , II 28, 29 For cases where ad vcrii 'Yemenis can be dispensed 
with, see ibid , r 30 

(c) Land Transfer \ct, 1875 (38 Sz 39 Vict c 87), s 17(1), Land 
Transfer Buies, 1908, r 31 

(d) Land Transfer Act, 1875 (38 &; 39 Vict c 87), s 17(2), Laud 
Transfer Rules, 1908, rr 32—34., 

(e) Land Transfer Rules, 1908, r 30. 

l f) Ibid , r 37 

l g) Ibid , r 38 

{%) Ibid , r 39 

(i) r. 42 

(k) Land Transfer Act, 1875(38 & 30 Vict c 87), s 10 (as to freefiolds); 

Land Transfer Buies, 1903, r 65 (aa to leaseholds) , as to both, sec Land 
Transfer Act, 1897 (60 & 61 Vict c 65), s 8 (6), which provides for 
deposit in the registry , and, as to renewal of certificates, see Land Transfci 
Act, 1875 (38 & 39 Vict. c 87), ss 7P , Land Traiisfei Act, 1897 (GO & 61 

Vict. c 65), g 8 (3) The cert^catc is puma facie evidence of the matter 

therein contained (Land Transfer Act, 1875 (38 & 39 Vict c 87), s 80); 
and, as to certificates generally, see Land Transfer Rules, 1903, rr. 258 — 268. 

(l) See Land Tranafor Buies, 1903, Form 66. 
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II must 1)6 produced to the registrar on every entry of a disposition 
by the registered proprietor (/n), and a note of the entry will be 
indorsed on it; and it must bo handed to a purcliaser of the land 
on completion of his purchase («). 

Sub-Skct 6 - Begi&tned Vhimjes and Lien hj Deposit of Certificate. 

580. The registered proprietor can by entry on the register 
create charges on the land, whether for a pnncipal sum or for ap 
annuity or other peiiodical payment, and a coitiiicate of charge la 
delivered to the piopnetor of the charge (f>) The certificate must 
be produced to the legistrar on every entiy of a disposition by the 
regisloiecl propiictor of the charge (a). 

A person on whom the right to be registered as proprietor of 
the land has devolved, or by w^hom it has been acquired, may, by 
observing the prescribed conditions, create a charge before lie is 
himself registered (&). 

581. Stipulations in a charge placing a restriction on the legis- 
tored projirietor's power of transfer, or affecting registered doalings 
with the laud otherwise than by the registration or other protection 
of the charge, are void (c) 

582. Where a registered charge is created on land registered 
with a possessory or qualified title, the operation of the charge is 
limited accordingly {d). 

583. A registered charge can be either cancelled or partly dis- 
charged on the requisition of the rogisteied proprietor of the charge, 
01 on due pioof ot its satisfaction (c) 


(m) Land Transfer Act, 1897 (GO h 61 Vicfc c 65), s 8 (1) 

{«) Ibid ,3 8 (2) Ibid fl 8, also piovidcs lor iJio ca'?e of a sale of 
part of tlio land compusod lu the certitif ate It must be produced when- 
cvei an application foi legistiation of any matter is made witli tlie consent 
of the rogisteied piopnetor (Land Traiislrr Rules, 1903, r 365) 

(o) Land Tiansfer Act, 1875 (38 39 Vict c 87), s 22 ; Laud Transfer 

Act, 1897 (60 & 61 Viet o 65), s 9 (3) As to cliaiges on registered land, 
see Land Ti.insfer Rules, 1903, rr 158 — 174 As to the pi ovisions implied 
m a regisleicd cliaigr*, and as to its loim, sec title Mortgage, Vol XXI , 
p 85 The chaige may, with the appioval of the registiai, wliieli is 
usually given, eontam a conveyance ol the legal estate {Capital and 
Counties Ilanli, Ltd v Kliodcs, [1903] 1 ('h 631, 658, L A and see Land 
Transfer Rulers, 1903, r 97) As to mcaimbrances prior to registration 
and sub-moitgagea, see tbid, ir 175 — 181 Foi form ol charge, see 
Encyclopgedia of Forms and Pieccdents„Vol XI , pp 390 et seq As to 
sale by a mortgagee by sub-demise executed before registration of the 
lease, see Be Voss and Saunders' Contract. [1911] 1 Oh 42 The registered 
chargee is not entitled to custody of the land ceitificato unless expressly 
BO agreed, and it need not be produced on registiation of a purchaser Irom 
the mortgagee under the power of sale (Land Tiansfer Act, 1897 (60 & 01 
Vict *c 65), s 8 (4) ) As to a tiansfer in exoicjse of the ]>ower of sale, 
see Land Tiansfer Act, 1897 (00 & 61 Vicl e 65), s 9 (1) , and see title 
Mortgage, Vol XXI , pp 84, 249 
{a) Land Transfer Act, 1897 (60 & 6L Vict c 65), s 8 (I) 

{h) Ibid , s 9 (6) ; Land Tiansfer Rules, 1903, rr. 104, 105 

(c) Land Transfer Act, 1897 (60 & 61 Vict c 65) s 9 (4) As to the 
priority of registered charges, see title Mortgage, Vol XXI , p 86 

(d) Land Transfer Act, 1897 (60 & 61 Vict c, 65), Sched I. 

(e) Land Transfer Act, 1875 (38 & 39 Vict. o 87), e 28 . Land Transfer 
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684. A lien on registered land or on a registered charge may be 
created by deposit of the land or charge certificate. This is subject 
to any registered estates, charges, or rights, but otherwise is 
equivnloiit to a lion created by deposit of deeds or of a mortgage 
deed (J) Notice of the de^iosit can be given to the registrar, and 
this is entered in the charges register and operates as a caution. 
Upon application for registration a hen can be cieated by notice of 
an intended deposit 

Sub-Sect 7 —Regutered Tran^Jers, 

585. The registered pioprietor of freehold land can, by registered 
transfer, transfer the land oi any pait of it(/i) A land ceitificate 
is delivered to the transferee, and, where the land is severed, a land 
certificate is delivered to the tiansteror m respect of the land 
retained by him (h), A person on whom the right to he registered 
has devolved or by whom it has been acquired, may, by observing 
the prescribed conditions, transfer the land before he has been 
registered (0- 

A transfer of land registeied with absolute title for valuable con- 
sideration confers on the transferee an estate in foe simple, subject 
(1) to any registeied incumbrances, and (2), unless the contrary is 
expressed on the register, to easements and other rights which, for 
the purpose of registration, are not incumbrances, but free from all 
other estates and mteiests, including Crown rights (/i). A transfer 
of a qualified title or a possessory title has the same effect, save 
that, in the case of a qualified title, the force of the registered 
qualification is not prejudiced (/); and, in the case of a possessory 
title, adverse rights subsisting or capable of arising at the time of 
fiibt registration are not affected (wi). A transfer made without 
consideration lias the same effect as a tiansfer for value, save that 


Act, 1897 (60 & 61 Vict c 65), KScliod 1 As to discharge of mcuiubraiices 
cTitcrcd as a fleeting the land on hist legistration, see the Land Transfer 
Act, 1875 (38&;39Vict c 87), s 19, Land Tiansfei Rules, 190 3, n 210, 
217 

(/) Land Transfei Act, 1897 (60 & 61 Vict c 65), a 8 (6) As to mort- 
gages by deposit of deeds, see title iMunrOAGE, Vol XXI , pp 78 et aeg. 

ig) Land Tiansfer Rules, 1903, ir 243--250 The hen is subject to 
unregistered interests proteeted by caution (ibid ^ r 251) 

(h) Land Tiansfer Act, 1875 (38 & 39 Vict, c 87), s 29 As to legistered 
dispositions generally, see the Land Tiansfer Rules, 1903, ir 97—125 , 
as to registeied tiansfcis, tbid , fr. 126 — 157 ; as to a tiansfer combined 
with a dischaige of a chaige or incumbrance, ibid, i. 182, as to the 
evidence of title which a puichasei of legislcied land can requiie, see the 
Land Transfer Act, 1897 (60 k G1 Vict c 05), s 14 , title Sale of Land. 
Fot forms of transfer, see Eneycloprsdia of Foims and Precedents, Vol 
X I , pp 361 et seq * 

(0 Land Tiansfer Act, 1897 (60 & 61 Vict c 65), s. 9 (6), Land 
Transfer Rules, 1903, ir 104, 105 

(1) Laud Transfei Act, 1875 (38 & 39 Vict c. 87), s 30. The tiansfer 
of land uLder this provision takes place by virtue of an overriding power; 
and not by virtue of any estate in the registered proprietor (Capital and 
Countm Hank, Ltd v lihodea, [1903J 1 Ch. 631, 655, C A.). 

(l) Land Tiansfer Act, 1875 (38 & 39 Vict. c 87), s. 31, 

(m) Ihidt& 32. 
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the transferee takes subject to any unregistered estates and equities 
to which the transferor was subject (w). 

586. The registered proprietor of leasehold land can transfer the 
whole of his estate in the land, or any part thereof (o). 

The transferee takes subject to all implied and exj)ress covenants, 
obligations, and liabilities incident to the estate, but other\\]se 
the transfer coriesponds in its effect to a transfer of fieehold land ; 
if the title is absolute, the transferee takes subject only to registered 
incumbrances, and to statutory non-incumbiances (p) ; if it is a 
qualified title, the efiect of the qualification is preserveci ( p) ; if it is 
a good leasehold title, lights adverse to the lessor aie jireseived (q ) ; 
if it IS a possessory title, adverse rights subsisting or capable of arising 
at the time of first registiation are preserved (i); if the transfer 
is voluntary, unregistered estates and equities are preserved (.■<). 
On the transfer there is implied, on the ]>ait of ,the transferor, a 
covenant that the rent is paid and the covenants perfoimed and 
observed until the tiansfer, and on the part of the transferee, a 
covenant to pay, perform, and observe the lent and covenants m 
the future, and to indemnify the transferor (t). 

587. A transfer of freehold or leasehold land caines the mines 
and minerals, unless there is some indication to the contiaiyin 
the legister, or in the tiansfer, oi, in the case of leasehold land, in 
the lease (ti). 

588. The registered proprietor of a charge may transfer it by 
registoicd transfer, and eithei the charge certificate is corrected oi 
a new one issued (a), A registered transferee for value of a charge 
and Ills succeasois m title are not aJlccted by any iriegulaiity or 
invalidity in the original chaigo of \\Iiich the tiansfeieo was not 
aware at the time of the tiansfer (//) 

The registeied proprietor of a cliaige may croato a sub charge (c). 

589 Upon the death of the registered propiiotor of land or of a 
charge, oi upon a change lu hia interest by bankruptcy or otherwise, 
the persons theieupon becoming entitled are, upon evidence being 
furnished to the registiar, entered on the register as propiietors in 

{«) Linid Tranwfor Act, 1875 (38 & 39 Vict. o. 87), k 3.3 

(o) Ibbd , s 34 

(p) Ibid , fl. 35 ; Land Transfer llulea, 1903, r. 140 

(q) Ibid,, r. 141 

(0 Jbhd , r 142. 

(s) Land Tiansfer Act, 1875 (38 & 39 Vut. c. 87), s. 38. 

(0 Tbid., B. 39 

(u) Land Transfer Act, 1897 (60 & 61 Vict. e 65), Sched I. As to 
the yegistration of title to mines, see title Mines, Minekalp, and 
Quarries, Vol. XX , p. 554 

(a) Land Tian^or Act, 1875 (38 & 39 Vict. c. 87), s. 40 The transfer 
muBt be in the presenbed form (Land Tiansfer Rules, 1903, r. 168). As 
to correcting the certiftcalo, see the Land Transfer Act, 1897 (60 & 61 
Vict. 0 . 65), B. 8 (1) ; Land Tiansfer Rules, 1903, r. 259 

(b) Land Tiansfer Act, 1897 (60 & 61 Vict. c. 65), Sched, I. 

(o) Ibid,, 0. 22 (6) (c) ; Land Transfer Rules, 1903, rr. 178—181 , see 
title Mortgage, Vol. XXI , p. 87. For a loim, see Enoyclopsedia of 
Forms and Frecedenta, Vol. XL, p. 414. 
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hie place (d). They hold the land or charge for the parposes to 
which it IS applicable at law, and subject to unregistered estates 
and equities, but otherwise as though they were transferees for 
value (e). 

Sub-Sect S.—VnrefftsUred Interests, 

590 . Eegistiation of title does not prevent dealings with the 
propeity by unregistered instruments, and such mstruinents may 
either convey tlic legal estate or create equitable estates or interests. 

Thus, wheVe the legal estate is in the first instance vested in the 
registered jiroprietor, he can by an oidmary unregistered assiiiaiice 
convey it to another person, and thus sever it from the registered 
title ; and all subsequent dealings with the land may go on without 
reference to the register (/). If, however, at any time there should 
be a registered transfer of the land for value, tins again joins the 
legal estate to the registered title, and such registered title will 
prevail over the intermediate unregistered title (</ •. 

691 . In the same way, any person, whether lie is the registered 
proprietor or not, if he has a sullicient estate or interest in the land, 
can create estates, i ights, intoiests, and equities in ihe same manner 
as if the land were not registered. The only restiictions imposed 
by statute aie (1) that the registered piopiiotor of land shall alone 
be entitled to transfer or charge it by registered disposition, and 
that the registeied propiietor of a charge shall alone be entitled to 
transfer it by such disposition; and [2) that all unregistered 
disjiositions take effect subject to the estate and right of the 
registered proprietor, that is, the estate and right of such proprietor 
has always a statutory priority (h). 

Sub-Slct 9 —Protection of Unregistered Inlet tsU 

592 Unregistered interests can be piotectod by enteimg on the 
register notices, cautious, or inhibitions, or specific restrictions on 
the powers of the registered propiietor (/i). 

593 . Short leases accompanied by occupation are statutory 
D07j-incum))iancos, and prevail over the registeied title without 
being entered on the register (i). Other leases can be protected by 
notice entered on the logister. This notice gives the lease priority 
over subsequent registeied dispositions of the land, but not over 
the proiirietors of incumbrances registered befoio the registration of 

(d) Land Transfer Act, 1875 (38 L 39 Vict c 87), ss 41 — 45, 47 ; Land 
Transfer Act, 1897 (60 61 Vict c. 65), Schod 1. ; Land Tianslcr Rules, 

1903, rr. 183 -l>00 

(c) Land Tiansfci A( t, 1875 (38 A- 39 Vict, c. 87), s 46 The proyisions 
ot iho 'rrusfoe Act, 1893 (5b & 57 Vn I c 53), apply to lefjislercd laud and 
‘ (Laud 'J’laii.slcr Act, 1875 (38 aV 39 Vict. c 87), s 85) 

(/) Land q’lansfer Act, 1875 (38 & 39 Yict. c. 87), s 49; Capital and 
Couniic't Hank, Lid v Rhodes, [1903J 1 < h 031, 655, 0. A. 

(f/) See ilic Land I'lJiisici Acl, 1875 (38 A. 39 Vict c. 87), s 30 

(A) Laud Translei Act, 1875 (38 A 39 Vict. c 87), s. 49 This includes 
1h(* powTi iu sevei the mines and niiurrals fiom the biufaco (Land Transier 
Act, 1897 (00 A 61 Vud c 65), Sched J ) 

(t) See Utle liANDLOKD and Tenant, Yol. XYlll., p 402, 
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the notice (y). Notice may be registered also of estates in dower 
or by the curtesy, and these estates then have the effect of registered 
incumbrances (k), 

594 . A caution in respect of registered land or of a registered 
charge may be lodged by any person interested under an unregistered 
instrument or as a judgment creditor or otherwise. The caution 
prevents any registered dealings with the land or charge until notice 
has been served on the cautioner specifying a time within which he 
can intervene. Upon the cautioner giving suflicient security to 
indemnify parties affected, the registrar can delay registering any 
dealing with the land or charged). A peisen lodging a ('aiition 
without leasonable cause is liable to pay compeiLsation (7/0- 


Sect. 3. 

Transfer 
by Regis- 
tration of 
Me. 

Cautions. 


596 . Dealings with registered land or a registered charge may be inhibitions, 
prevented by an inhibition. The inhibition is made by order of 
the court, or by entry by the registrar subject to an appeal to the 
court. It forbids for a time, or until the occurrence ot a specified 
event, or generally until further order or entry, any dealing with 
the registered land or charge (n). 


596 . The registeied proprietor of land or of a charge can apply Restrictions, 
to have restrictions placed on histransfeiring or chargingthe same. 

The restiiction may prevent a transfer or charge unless (1) notice 
of an application for the tiansfer or charge is sent to a specified 
address ; (2) the consent of a specified person is given ; or (B1 some 
such other matter or thing is dune as may be required by the 
applicant and appi oved by the registrar (o) 

Where the estate of the first registered proprietor is or may be Piotection 
subject to a restraint on alienation, the registrar must enter a 
restriction protecting the restraint (p). 

697 . Trusts can only be protected in the manner above stated ; Protection of 
the beneficiary cannot rely on the doctrine of notice. Neither trusts, 
the legistrar, noi any person dealing with registered land or a 
charge, can be affected with notice ol a trust, express, implied, or 


(i) Land Transfer Act, 1875 (38 39 Vicl. c. 87), ss 50, 51 , Land 

Tiansfer Act, 1897 (60 & G1 Vict. c. 65), ^dicd. I. ; Land Traiisfci Rules, 
1903, rr. 201 — 206. As to noting the determination oi the lease, wee 
219 222 

{1c) Land Transfer Act, 1875 (38 & 39 Vict o. 87), s. 62 , Land Tranwler 
Rules, 1903, r 207. 

(0 Land Transfer Act, 1875 (38 & 39 Vict c. 87). sw 53—65 ; Land 
Transfer Rules, 1 903, rr. 226—233. As to the Ecclesiastical Commissionors 
using cautions and inhibitions, see %h%d , i 242. 

(w) Land Transfer Act, 1875 (38 & 39 Vict c 87), s. 66 
(w) lb%d , B. 67 ; Land Transfer Rules, 1903, n 234—239, 241 
(<?) Land Transfer Act, 1875 (38 & 39 Vic^ c. 87), sp. 58, 59; Land 
Transfer Act, 1897 (60 & 61 \iot. c. 65), Sclied. I. ; Laud Transfer Rules, 
1903, rr. 240, 241. On a registry of joint piopnotors, an entry may be 
made restraining dispositions when the numbei of them is leducod below 
a specified number (Land Transfer Act, 1875 (38 & 39 Vict. o, 87), 
B. 83 (3) ; Land Tiansfer Act, 1897 (60 & 61 Vict. c, 65), Sched. L ; Land 
Transfer Rules, 1903, rr. 224, 225). As to restrictions on dispositions by 
incumbentB, see the Land Transfer Act, 1897 (60 & 61 Viot. c. 66), s. 16, 
(p) Land Transfer Rules, 1908, r. 41. 

— xjpit, 
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constraetiTe ; and references to trusts are, as far as possible, exoladed 
from the register (g). 

596. Begistration is no protection to fraudulent instruments, 
and any disposition of land or of a charge which, if unregistered, 
would fraudulent and void, is fraudulent and void notwithstanding 
registration ; but this provision is without prejudice to the statutoiy 
rights of persons claiming under registered dispositions for valuable 
Consideration (r). 

Sub-Seot 10 ^Bedtficaiton and Indemnity^ 

599. The Land Transfer Act, 1875 («), makes provision, in certain 
cases, for rectification of the register, but does not give indemnity 
to the pel son whose registered title is thus displaced. The Land 
Transfer Act, 1897 (f), makes further provision for rectification and 
also gives indemnity ; and, in cases whore rectification cannot be 
made, indemnity may be given to the true OAvner. Indemnity is 
paid out of an insurance fund provided by the Land Eogistiy fees, 
and in case of deficiency out of the Consolidated Fund (w). 

600. Under the Land Transfer Act, 1875 (a), rectification cannot 
be made as against estates or rights acqmied by registration (&), 
that is, as against registered absolute titles and genuine registered 
transfers from the registered absolute proprietors (c). Subject to 
such estates and rights, the court may order a rectification of the 
register : (1) where it has decided that any person is entitled to an 
estate, right or interest in any registered land or chaigo, and that 
in consequence rectification is zequired(d!); (2) where any person 
is aggrieved by an entry made in, or by the omission of an entry 


(g) Land Tiaiihfor Art, 1807 (60 & 61 Vict o 65), Scliod 1 ; Bubstitiited 
for the Land TiaiiRfer Act, 1875 (38 A 39 Vict c 87), s. 83 (1) 

(r) Land TrauRler Act, 1875 (38 & 39 Vict. 87), s. 98 , and as to 
punishment for fraud, see ibid , rs 99 — 103 

(s) Land TrauRfer Act, 1875 (38 & 39 Vict. c 87), SR. 95, 96, 

(t) Laud Transfer Act, 1897 (60 & 01 Vict c 65), r 7 

(w) Jhid , a 21, The claim to indonniity is a aimple contract debt {hbid , 
s. 7 (7) ) ; and the indemnity ifl awaidcd by the icunsfciar, Riibjcct to an 
appeal to the court {%hid , r. 7 (6) ; A -G. v. Odell, [1005] 2 Ch 47, C A., j^er 
Kekewicii, J , at p 50), 

(а) 38 & 39 Vict c 87. 

(б) Ibid, ss. 95, 96, both beginning “subject to any estates or rights 
acquired by registiation in purwiancc of this Act ” 

(c) A -G Y Odell, hupra, at p 73 

(d) Land Transfer Act, 1875 (38 & 30 Vict. o. 87), s 95 As to loetifioa- 
tion of the register by cancelling a chaige m pursuance of an order foi fore- 
closure, see Weymouth v. Davis, [1008] 2 Ch. 169 ; title Mortgage, 
Vol XXL, p. 285. note (p) ; and, as to the procedure where a lease subject 
to aiogistored charge has been determined by re-entry, see Pmtlin v,' Evans, 
[1911] W. N. 80. Where a title to registered land has been acquired by 
possession, the register may be rectified under this provision ; see Land 
Transfer Act, 1897 (60 & 61 Vict, o. 65), s 12 ; title Limitation of Actions, 
Vol XiX., p. 169 Rights acquired, or in course of being acquired, under 
the Statute of Limitations are not deemed to be incumbrances (see p. 311, 
anU), and the registered land is, therefore, subject to them (Land Transfer 
Act, 1875 (38 & 39 Vict. c. 87), s. 18, as ^tered by the Land Transfer Act, 
1897 (60 & 61 Vict. c. 65), Sched. L), 
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from, the register, or where default or unnecessary delay takes place 
in making an entry and the court is satisfied that the justice of 
the case requires rectification (e). 

Under the Land Transfer Act, IBOTC/), where a registered 
disposition would, if un registered, be absolutely void, or where the 
effect of any error, onussjon, or entry in the register would be to 
deprive a person of land of which he is in possession, or in receipt 
of the rents and profits, the register must be rectified ( J ), not- 
withstanding that this displaces an estate or right acquired by 
registration {g\ 

Where practicable the land certificate or certificate of chaige must 
be produced on any lectificatiun of the register (/t). 

601 Indemnity can be given in the iOllowing cases 

(1) Where any error or omission is made in llie register, or an 
entry is made or procured by fraud or mistake, and rectification 
cannot be made. The person suffering loss — that is, in general, 
the true owner of the registered land or charge — is entitled to 
indemnity (^). 

(2) Where the register is rectified because a registered disposition 
is, as a disposition, absolutely void, or because the effect of such 
error, omission, or entry would be to interfere with the possession, 
the person suffeung loss by the lectitication — that is, the registeied 
propiietor — is entitled to indemnity {k). 

(e) Land Tianst<*r Act, 1875 (38 & 39 Vict c 87), s 00 llmi , h 05, 
provides for loctiticatiou m cases where rights exist adveiso to the 
registered title , ihid , s 00, appears to be intended to meet ( ases of default 
on the pait of the Land Kegistiy OUice ; see Riickdale and Sheldon, Land 
Transfer Ae.ts, 2nd ed , p, 232. The coiiit reteried lo m the I^and Tiansler 
Act, 1875 (38 &L 39 Vict c 87), s 95, is \tny court ol competent piiisdic- 
tion,” % e , any court by winch the advcise iiglit is est.dilished , the couit 
letened to in %h%d , s 96, is the court as dehned foi the purpostjs ol the 
Acts (Land Transfer Act, 1876 (38 & 39 Vict c. 87), s 114; Land Tiansier 
Rules, 1903, r. 299). The Laud Transfer Act, 1875 (38 & 39 Vut e 87). 
6 114, contemplates that the conntv court may be piesciibed by iiile as 
an appiopiiate court, but this has uot been done 

if) LandTransfei Act, 1897(60&61Vict e.65),B 7. 

(g) Re(‘tifioation in this cn>,e is not expiessed to be subject to estates oi 
rights acquired by registration ; any sucli estates or rights may be the 
subject oi mdemiuty ; see the text, %nfra 'Hie cieation of the insuraiKe 
fund, indeed, enabled the aica ol rectification to be extended ; see A.-G. v. 
OdeZ?, [19061 2 Cb. 47,73,0 A. 

{h) Land Transfer Act, 1897 (60 & 61 Vict. c. 65), s 8 (1). 

(i) Ibid j s. 7 (1), which leters only to^ases wheie rectification cannot 
be made “ under the prmcqial Act Probably this must be construed as 
covenng cases for rectification under either Act, since the procedure for 
rectification is established under the Land Tianslei Act, 1875 (38 & 39 
Vict. c. 87) (Bnckdale and Sheldon, Land Transfer Acts, 2nd cd , p. 309). 
The register may bo rectified either in the cases provided for by the Land 
Transfer Act, 1876 (38 & 39 Vict. c. 87), ss 95, 96, or in the oases pro- 
vided for by the Land Transfer Act, 1897 (60 & 61 Vict. c. 65), s. 7 (2). 
If there is an error in the register, and the case is not within any of these 

S rovisions, a claim for indemnity may aiise in favoui of the person 
ammfied by the error. 

(fc) Land Transfer Act, 1897 (60 &; 61 Vict. o, 65), s 7 (2). In this case 
the register may he overridden, and the registered propnetor displaced in 
favour of the true owner ; the registered propnetor is then, if his case is 
otherwise suitable entitled to mdemnity. 
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(8) Where the register is rectified by reason of fraud or mistake 
in a registered disposition for value, which the grantee was not 
aware of and could not by the eiercise of reasonable care have dis- 
covered, the person suffering loss by the rectification— that is, in 
general, the grantee— is entitled to indemnity (i!). 

602 . In all cases the right to indemnity is forfeited where the 
claimant has caused or substantially contributed to the loss by his 
own act, neglect, or default ; and the omission to use the statutory 
means of protecting equitable interests is such neglect (m). 

603 . Eegistration is, in general, a merely ministerial act on the 
part of the registiar, and where a forged document is presented to 
him and he makes a change in the registei in pursuance of it, the 
person whose registered title is thus displaced is entitled to have 
the register rectified, and the person presenting the forged docu- 
ment has no claim to indemnity (w). But it is otherwise if the 
registration is made after judicial investigation of title by the 
registrar, and the insurance fund then guarantees to the registered 
proprietor that the title is good (o) 


Part VII. — Actions to Recover Land. 

604 . Formeily actions to recover land vaiied in form according 
as they were brought to recover a fieehold or leasehold interest, 
i,e., to recover seism or possession. Seism might be recovered in a 
real action, either proprietary or possessory (ji). The possessory 
action assumed that the claimant had a right of entry, but under 
certain cizcumstaiices — where, for instance, a disseisor had died in 
possession and the tortious freehold had descended to his heir — the 
right of entry was “ tolled ” and the owner was left to his pro- 
prietary action {q) 

A lessee for years could recover possession in an action of 
ejectment (a). This did not rank as a real action (6), and the 
procedure was simpler ; and, since the right of the lessee to recover 


(1) Land Transfer Act, 1897 {60 Ac 61 Vict. c 65), s 7 (4) 

(w) Ihul , s 7(3) 

(n) A -(?. V Odeil, [1906] 2 Ch. 47, C A Thus, m general, registration 
ii no protection against loss by forgery, that is, it does not give the pro- 
tection provided m the case of sliares where a company has adopted the 
Forged Transfer Acts, 1891 (64 & 56 Vict. c 43), and 1892 (55 & 66 Vict. 
c. 36) ; see title Companies, Vol. Y , p. 195 ; compare Gihhs v. Messer, 
[1891] A. C. 248, P. C , decided on the Tiansler ol Land Act m Victoria ; 
and see BrickdaJe and Slioldon, Land Piansfer Acts, 2nd ed , p. 308,* where 
it IB suggested that the Land Transfer Act, 1897 (60 & 61 Vict. c 66), 
8 . 7 (1), excludes the prmciple of Gihh v. Messer^ supra , but this, as 
A.-G V Odell, mpra, shows, is not so. 

(o) See 4.-^. v. Odell, snpia, ai p 75 

(p) 3 Bl Com. 180 et seg , see note (b), p, 146, note (p), p. 260, ante, 

(q) Ih^d , 177 ; see note (6), p. 146, ante 

(a) See p 147, a/nie. 

(b) Afi to real actions, see title Action, Vol. L, pp. 52 ei seg. 
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under his leasehold title depended on the right of the lessor to grant 

the lease, the action was utilised for the purpose of establishing the Actions 

freehold title. Instead of suing in his own name in a real action, Recover 

the claimant sued in the name of a fictitious lessee (c). The con- 

venience of the procedure was so great that real actions fell into 

disuse save where the claimant had lost his right of entry, for 

ejectment assumed this 'right. At length the possibility of the 

right of entry bein^^ severed from the title was abolished, and so werje 

real actions (d). Ejectment, shorn at a later date of its fictitious Modem form 

incidents (e), became the only means of recovering land, whether of action. 

freehold or leasehold, and this remedy now exists under the form of 

the action to recover possession of landf /). A claimant can thus 

assert his title either by entry (g) or by action (h) , but if he asserts it 

(f) The lull proceedinjifu required a lease, an entry by the lessee, and an 
ouster of the lessee , but the real oivner, it not made a ilefondaid, eould 
not oomc m to defend williout leave, and the court took’ this opportunity 
to make the non-essential parts of the pioeodure fictitious The iiersou 
wishing to defend was leqmied to enter into a consent lule wheieby ho 
admitted the lease, entry, and ouster, and the tiial took place upon the 
claimant’s title ; see the account ot the pioceedmgs m 3 ill (Join 202 ; 
and, for form of proccedinos, see %hid , Appendix, p vu. As to the old 
action of eiectment gencially, see Adams, Action of Ejectment ; and see 
title Action, Vol. 1 , pp 34, 44, 46 

(d) Beal Property Limitation Act, 1833 (3 & 4 Will 4, c 27), s 36 , and 
see title Limitation of Actions, VoI XIX , pp. 104, 105. 

(a) Common Law Proceduie Act, 1852 (15 A 16 Vict c 76). 

(/) See Gledhill v Hunter (1880), 14 Cli 1) 492 ; title Action, Vol. I., 
pp. 34 et seq , 44 et seq, 

(g) A mere entry is not necessarily equivalent to taking possession (Real 
Property Limitation Act, 1833 (3 & 4 Will 4, c. 27), s. 10 , liandall v. 
f^tevens (1 853), 2 F2, & B 641, 652 , Doe d. Baler v Coornbeft (1850), 9 C. B. 

714; see Worsham v Vandenhrande (1868), 17 W^ R 53, Soiling v. 

BiouqJiton, [1893] A. C 556, P C. (wheie the acts ot the ])eison entering 
were equivalent to taking possession); and see title Limitation or 
Actions, Vol XIX , p. 129) The peison entitled to possession may 
himself entei {Taylor v. Cole (1789), 3 Term Rep. 292 ; Taunton v. Costar 
(1797), 7 Tcim Rep 431 , Dav%sv Buirell {lS5l)y IOC. B 821 ; Tftlrfborv, 

JiainfoHh (1828), SB & 4, Turner v. Meymott (1823), 1 Bing 168; 

Wnqhi V. Burroughes (1846), 3 C. B. 685) ; or enter by an agent {Buivher 
V. butcher (1827), 7 B & C 399; Hey v 3[oorh&use (1839), 6 Bing. 

(N. c ) 62 ; Jones v. Chapman (1849), 2 Exch. 803), or by a tenant {Doe 
d. Hanley v Wood (1810), 2 B & Aid 724) , or may ratify an entry made 
by a stranger {Fitchet v. Adams (1740), 2 Stra 1128), and the fact that he 
has obtained pidgment for possession at a future date does not preclude 
him from peaceably entering pnor to that date {Jones v Foley, [1891] 1 
Q. B. 730) An entry under title upon part of the property operates as 
an entry on the whole (Littleton’s Tenures, s 417 ; Cotioii^s Case (1590), 

Cro. Eliz. 189) ; formerly it was necessary that the propei-ty should be all 
m one county (Co Litt. *252 b) ; and, as to entry generally, see Cole, l^aw 
and Practice in Ejectment, pp 66 et seq. 

{h) 'file action may be brought m the High Court or, in some cases, m the 
county court ; see title County Courts, Vol VIII , pp. 435 et seq. In the 
case of small tenements or deserted piomises, a landlord can obtain au 
order for possession by summary proceedmgs before magistrates ; see title 
Landlord AND Tenant, Vol XVIII., pp 659 efMg. Summary proceed- 
ings before magistrates are also available under special statutes in special 
cases, e.g., schoolhouses (Grammar Schools Act, 1840 (3 & 4 Vict. c 77), 

6. 19 ; School Sites Act, 1841 (4 & 6 Vict. o. 38), ss. 17, 18 ; see title 
J'^DUCATION, Vol XIL, p. 121, note (c) ) ; allotments (Inclosure Act, 1845 
(8 & 9 Vict. c. 118), 8. Ill ; see title Allotments, Vol. I., p. 337) ; panah 
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by euixy this cau only be done in a peaceable manner ot^wise he is 
liable wcriminal proceedings under the Statutes of Forcible Entry (t)> 

605 . An action to recover possession of land is commenced by the 
issue of a writ of summons indorsed with a claim for recovery of 
possession (fc). In certain eases, where a landlord is socking to 
recover possession from a tenant (J), or a mortgagee is claiming 
possession of the mortgaged property and the mortgagor has 
attorned tenant to him (m), the writ may be specially indorsed (n)> 
and judgment recovered by summary procedure (^o). 

The plaintiff is entitled to join with the claim for recovery of the 
land a claim for mesne profits 1 p ), or arrears of rent, or double 
value (q), or damages for breach of any contract under which the 


pro]>orty (Poor Rebcf Act, 1819 (59 Geo. 3, c 12), ks 21, 25 : Loc.il Govern- 
meut Act 1 894 (56 & 57 Vict, c 73), s. 6 (3 ) (c) (ui ) ; sec title Local Govern 
MENT, Vol. XIX,, p 262), chanty lands (Oliaiitable Tiiists Ad, 1860 
(23 & 24 Vict. c. 136), s. 13) ; and, m some cases, Oiowu lands (l)deiicc Act, 
1859 (22 Vict. c. 12), s. 6 ; Admiialty Lands and Works 'Xct, 1864 (27 28 

Vict c, 57), 8. 12 , see title Gonstitdtional Law, Vol VI J., p 91). The 
Chown may also recover possession of lands by infonuation of uitrusiori 
(soc title Crown Practice, Vol X , pp. 5, 6), in which case the ddendaiit 
must prove his tii.le unless the Crown has been out of possession for twenty 
years { ih^d , p. 6). 

(j) See titles Criminal Law and Procedure. Vol IX , pp 474 et seq , 
Landlord and Tenant, Vol XVI 1 1 , p 557, note (m). As to wliethoi the 
isHiio of the writ is equivalent to re-entry, see %h%d , p 536 ; and seo Yeaily 
Practice of ihe Siipiome Court, 1913, p 7. 

(A*) See K S Appendix A, Paii; 111 , s iv , and, as to the parties, 
pee, generally, title Practice and Procedi^re, Vol XXJII , pp 99, 101, 
102 An action bi ought to establish title oiilv, without claiming possession, 
does not rank as an action for recoveiy oi land (GledhdJ v Ihnilct (1880), 
14 Ch D. 492). As to diseoveiy in such action, sec title Di.scovlry, 
Inspection, and Interrogatories, Vol XI , pp 103 104. 

(1) title Ijanulord and Tenant, Vol XVllI , p 558 

{m) See title Mortgage, Vol. XXI , p 159. 

(«) R. S. C , Ord 3, r 6 , see title Practice and Procedure, Vol. 
XXI 11 , p 112 ; Yearly Practice of tlie Supieme Couit, 1913, pp 15, 19. 
The relationship oi landlord and iciiant should be shoNMi on the face of 
the wilt (Keentoi v Cm son, [1897] 2 I. R 234) 

(o) R S (y , Old. 14, see title .1 udgments and Orders.VoI XVIII , p 190 

(p) Under the old procedure m ejectment, the lecovery ol mesne profits 
was a distinct piorecding fiom recovery ot the land The elaiinaat fiist 
lecoveied in eiectinent, and then brought trespass loi mesne profits (Ahtwi 
V. Parkin (1758), 2 Burr 663). The lecovery m oied.ment was evidence 
ot his title Irom the day of the demise stated m the deelaiation, but for 
any earlier period sxfocial prod of title had to bo given {Bar nett t. 
Qmlford {Earl) (1S55), 11 Exeb, 19, Ocean Accident cmd Guarantee Cor- 
poration V Ilford Gab Co , [1905] 2 K. B 493, 498, C A. ; Adams, Action 
of Ejectment, 2nd ed , p. 342) The profits eould only be recovered for 
SIX years bidorc action bi ought, since trespass for mesne piofits was subject 
to the Limitation Act, 1623 (21 .Jao 1, e 16), see BuRer, Law of Nisi 
Piius, p. 88. It seems that, at any rate as between landlord and tenant, 
mesne profits may be calculated up to the date on which the plaintiff 
obtains possession {Southport Tramways Co, v. Gandy, [1897] 2 Q B. 66 ; 
Hamill v. M'Douieli, [1909] 2 I. R. 104) ; and see titles Judgments and 
Orders, Vol XVHl , pp. 190, note (i), 194, note (e) ; Landlord and 
Tenant, Vol. X'VllI, p 558. The necessity for bnnging a separate 
action does not now exist, and the claim for mesne profits is made m the 
action for recovery of the land ; but it is still subject to the six years* 
limitation , see title Limitation op Actions, Vol XIX., p. 61, note (6), 

{q) See title Landlord and Tenant, Vol. XVIII., pp. 664 et aeq. 
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land is held,^ or for any wrong or injury to the premises claimed ; but vil 
he cannot join any other claim except by leave of the court (r). The Actions 
land claimed should be so described in the writ that the description t® Recover 
may, if necessary, be the foundation for a writ of possession (s). 

As a rule, all persons in possession of the land of which the plaintiff Defendants, 
claims possession should be joined as defendants to the writ (a), but 
in every case regard must be had to the circumstances (/>). 

606. The plaintiff in his statement of claim (c) must state his statement of ► 
title with suflicient particularity to show how he derives his title to 
the land. A mere general statement that he is entitled under certain 
documents is not enough. He must set out their effect (rf) ; but it 
is not necessaiy to give the exact words unless they are material (p). 

If he has not Jiimself been in possession, he must trace his title 
from a person wdio has been m possession, and show the successive 
links in his title (j ). He need not set out the defendant’s title , it is 
in general sufticient to state that the defendant is in possession ( 7 ). 

If the defendant pleads the Statute of liimiiaiions (/<), the plaintiff 
must prove a title not extinguished by the 8 taiutc( 0 . 

(?) K kS (!, Ord 18, 1 2, aud Koe titles Pleadino, Vol XXII, 
p 444, PRAc ric’jfl AND Procedure, Vol \XII1, p lOU 'fhe rule 
tippliOB to a counterclaim {Compton v Preston (1882), 21 ('h I) i;itS) As 
to i\hen leave will be gi anted, see Ycaily Practice ol the Sii])ieine Pourt, 

1 91 3, p 217, and the cases theie cited. As i o loinmg a claim lor possession 
to a claim lor loicclosure or redemption, so(‘ titles Mortoage, Vol. XXI , 
pp 151,283, Pleading, Vol. XXIJ , p 444 
(s) Si‘e K S P , Ord. 13, r. 8 ; title Execution, Vol XIV , p. 76 
(f?) Se<‘ title Practk’E and Procedur.e, Vol. XXUI , p. 102 ; Thompson 
V. Hlade (1856), 26 L. J (EX.) 306 

(6) Geen v. Herring^ [1 905J 1 K. 1> 1 52, PA, pet SriRLiNG, L. J , at p 1 58, 

The tenant {iJoe d. Jamen v. Sto^nton f 1 8 1 0), 2 Ar Aid. 37 1 ; Poe d Henson 
V. Roe (1844), I Dow & L 657), 01 llu landloid tdonc' wlieie the tenants are 
Quiiieroiis [Geen v. lletr%ng, mpio , Hoe \ ^V^qgs (1806), 2 Bos ^ P, 

(N. u ) 330), or fivon a mere servant ol the. occupioi ( Doe d ( Uiff v. Stradlwq 
(1817), 2 Staik 187 , Doe d. AtUne v. Roe (1816), 2 Pint. 179; Doe d. 

James v. StarUon, hiipra)^ may be a siilficient. defendant. Where the 
defendant is not in jiossessioii by himself or his tenant, Ihe person who is m 
possession, if ejected, may have the judgment set aside on bemg added as a 
defendant ( Minet v Johvson (1890), 63 L 3\ 507, 0. A. ; and see title J*rac- 
TiCE AND Procedure, Vol XX 11 1 , p 126) Whore the premises .no Vcn*ant 
and service on tlie delcndant cannot othoiwise be effected, the wnt may by 
leave of the court or a judge lie served by posting a copy on the dooi or some 
other conspunons paii ol the propeity (E S. P., Ord 9, 1. 9) , and see title 
Practice and Procedure, Vol XX III., p. 116, Yeaily Piactice of the 
Supreme Poui*t, 1913, pp. 54 et seq. As ifo service el the wiit in ordinary 
cases, sec title Practice and Procedure, Vol XXI II , pp. 115 et seq 

(c) As to statements of claim generally, see title J^j.l-iding, Vol. XXI 1., 
pp. 440 et seq 

(d) Phihpps V PJnlipps (1878), 4 Q B D 127, C A. ; Davis v James 
(1884)226 Oh D. 778. 

(e) Darbyshire v. Leigh, [189b] 1 Q. B 564, P A ; see Yearly l*iactice of 
the Supreme Couit, 1913, p. 2b6. 

if) Palmer v. Palmer, [1892] 1 Q. B. 319 , see Hodgms v. Hu Ison (1878), 

39 L. T..644 (Ireland) 

(g) Hodgms v. Hickson, supia , see Y'early Practice of the Supreme 
Pourt, 1913, p 267, n. 

{h) See Ee^ Property Limitation Act, 1833 (3 & 4 Will. 4, e. 27), s. 34 ; 
and see title Limitation of Actions, Vol XtX., pp. 165, 158, 183, 184, 

{i) Dawkins v. Fenrhyn {Lord) (1878), 4 App, Cas. 61, 
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607. If no appearance is entered to the writ, or if an appearance 
is entered, but the defence is limited to a part of the land only, 
judgment can be entered for possession of the land, or of the part 
to which the defence does not apply {k). If a claim for mesne 
profits, arrears of rent, double value, damages for breach of 
contract, or injury to the premises has been indorsed, judgment may 
in the same case be entered for this claim also (2). 

608. A landlord cannot require his tenant to defend the action 
on giving him an indemnity (w)> i^or can he defend in his tenant’s 
name(';i), but any person not named as a defendant in tbe writ 
may, by leave of the couit or a judge, appear and defend on filing 
an afiidavit showing that he is in possession either by himself or 
his tenant (o). If he aiipears as landlord, he must so state in his 
appearance (p), and he must give notice of appearance to the 
plaintiffs solicitor (g'). A tenant is bound to give his landlord 
notice of an action for recovery of possession brought against 
him (r). 

609 The plaintiff must prove that he is entitled to recover the 
land as against the person m possession. He recovers on the 
strength of his own title, not on the weakness of the defen- 
dant’s (s). But this does not mean that he is bound to show a title 
good against all the world. Possession in itself is a good Litle as 
against everyone except the true owner (t), and if one who has been 
in possession is wrongfully dispossessed, he is entitled to recover 
possession against the wrongdoer, notwithstanding that the true 
title may be shown to be in a third person (a). Whether an equit- 
able owner is entitled to recover possession without bringing the 
legal title before the court is not settled, but apparently he is (6). 


(7.*) E. S, C , Ord 13, r, 8 The judgment is without costs , see Yearly 
Practice oi the Supiome Conit, 1913, pp 110, 111, n. ; title Judgments 
AND Okdees, Vol XVIII., pp. 185, 187, note ( e ) ; but the costs may 
perhaps )>p lecovered as mewio piohts in a sepaiate action , see Pearson 
V. Coaler (1869), L R, 4 Exch. 92 

(/) E. y. C , Ord 13, r. 9 ; aud see title Judgments and Orders, 
Vol XVlIJ,p 185 

(w?) Pighty, Wrovq (1734), Barnes, 173 

{n) Roe d Jones v. Doc (1738) Barnes, 178 ; Doc d. Tanner v Gee 
(1841), 9Dowl. 612 

(0) E S. C , Ord 12, r 25 ; see Yearly Practice of the Supreme 
1913, p 98 , title Practice ai^d Procedure, Vel XXJIT , p 126 As 
to the obligation on a tenant to give his landlord notice oi an action of 
ejectment, see the text, %njra, 

(p) R. S. Cm Ord. 12, t. 26. 

iq) Thid.t r. 27. 

(r) See title Tjandlobd and Tenant, Vol XVI 11 , p. 559. , 

is) GoadUUe d. Parker v. BaUwm (1809), 11 East, 488, 495 , Danford v. 
JifcAnvUy (1883), 8 App. Cas. 456, 462. 

(1) Asher V. Whitlock (1865), L. E IQ. B. 1. 

(a) Asher v. Whvlhck, supra , Penij v ChssoJd, [1907] A C. 73, P. 
Doe d. Carter s. Barnard (1849), 13 Q. B. 945, contra, is overruled. As to 
title extinguished by dispossession, see, generally, title Limitation of 
Actions, Vol. XIX., pp. 166 seq, 

(h) General Finance, Mortgage and Discount Co, v. Liberator Permanent 
Penefii Buitdmg Society (1878), 10 Ch. D. 16, 24 ; Antrim Lar\d etc, Co, v, 
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610. A defendant who is in possession by himself or his tenant 
need not plead his title unless he relies on an equitable estate or 
right, or claims relief on an equitable giound(c) against a title 
asserted by the plaintiff. Save m the excepted cases, it is sufficient 
for him to plead that he is in possession, and this implies that he 
denies or does not admit the allegations of fact contained in the 
statement of claim (d). The defence may be limited to a part only 
of the land (e). 

611. If the defendant appears, but docs not deliver a defence 
within the time limited for that purpose, the plaintiff can enter a 
judgment for possession with costs (/’) ; and also for any claim for 
mesne profits, arrears of rent, double value, damages for breach of 
contract, or injury to the premises which is indorsed on the 
claim (g). 

612. Judgment m the action {h\ being moiely for the possession 
of the property, is not conclusive as to the title of the parties (i). 
It follows that an unsuccessful claimant may immediately commence 
another action (k), or a defendant who has been ejected may bring 
his action for recovery of possession against the claimant (/). The 
first judgment is, however, admissible as evidence in the second 
action between the same parties and those claiming under 


Siewart, |1‘)04J 2 I 11 357, A , and see Ocean Accident and Guarantee 
Coryoratwa v Ilfonl Gas Vo , [1905] 2KB 493, C. A. In Allen v. Woods 
(1893), b8 L T 143, C A , tlio legal owner was consideied a necesBary 
party, but there the trust was executoiy and had to be established in his 
piesonco As to the light of a mortgagoi to sue without joining the 
moilgagee, see title Moktgage, Vol XXI , p 190, note (»). 

(c) SulcUffey James 4tOJj T 875 

Id) R. S C , Old 21, r. 21 ; Danford v McAnuliy (1883), 8 App. Caa, 
456, see Yearly Practiee ol the Siinieme Court, 1913, p 288; title 
Pleading, Vol XXU , p, 449 As to the extent of the iilaintift’s right 
to admmisiei interrogatories and obtam discovery of the defendant’s 
documents lu an action for recovery of possession, Bee title Discovebt, 
Inspection, and Interkogatories, Vol. XI , pp. 65, 103, 104 
(e) K S C , Ord. 12, r. 28 ; Yearly Practice ot the Supreme Court, 1913, 
p. 99 

(/) R. S C , Ord. 27, r 7 , Yearly Practice of the Supreme Court, 1913, 
p. 336 ; and soo title Judgments and Orders, Vol. XVIII., p 187. If 
the plamtiff succeeds as to jiait only of tho land claimed, ho rccoveis hia 
costs only in respect of the issues affecting the land recoveicd (Jones v 
Curling (1884), 13 Q. B. D. 262, 269, C. A. ; and see title Practice and 
Proce'edure, Vol. XXIII , pp 176 ei 
(a) R S. C., Ord. 27, r 8 ; and see title Judgments and Orders, 
Vol XVIII , p. 187. As to the method m which a judgment foi posses- 
sion of land 18 enforced, sec title Execution, Vol. XIV , pp. 76 et ycq 
(A) As to registration ot writs of execution under judgments, tee titles 
Execution, Vol. XIV., p. 70; Judgments and Orders, Vol. XVIII., 
pp. 22t), 221. 

(i) Taylor d Atkyns v. Horde (1757), 1 Burr. 60, 114. The party recover- 
ing judgment is in of his old estate (Doe d. Daniel v Woodroffe (1849), 
2 H. L Cas. 811 , Spotswood v. Barrow (1850), 5 Exch 110, 113). The 
defending party cannot plead les judicata (Doe d. Strode v. Seaton (1835), 
2Ci M.&R.728,731,732). 

(k) See Doe d, Davies v, Evans (1841), 9 M. & W. 48 ; title Equity, 
Vol. XIII., p. 59. 

(l) See Doe d Foster v. Derby (Earl) (1834), 1 Ad. & El. 783, 784, 791 ; 
Doe d. HUehmgs v. Lewis (1768), 1 Burr. 614, 619. 
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them (m)f and the court has power to stay the second action until 
the costs of the first action have been paid (n). 


. Part Vlll.—Extinguishment of Title. 

Sect. 1. — Fojfeitiirc. 

m. An estate in land may be forfeited for alienation in mort- 
main, for breach of condition, lor waste, and for denying the title 
of the lord under whom the land is held (o). 

Alienation in mortmain is an alienation of lands or tene- 
ments to any corporation, sole or aggregate, ecclesiastical or 
temporal ( f^iich an alienation is a cause of forfeiture to tlie 
Crown or mesne lord (if any) (a), unless made b}’ licence from tlio 


(m) Doedi Strode v Seaton 2 Ci M* & K. 728, 7:?!, 732 , sco, 

Smith and Pai/ne v. Webber (1834) I Ad ^ K1 110 (wJieo* llio jiidgnioiii 
was not admisHilde owing to a diflemioe in the parties) , and sec titles 
Kstoppel, Vol XllI , pp 343 et seq, , Kvtdenoe, Yol Xlll , pp r)42, 51(1 

{n) See title Practu’E and Procedure, Vol XX ITT , pp. 157 et i>eq , 
and see TiMouie v Wostqn (1872), L E. 8 0 P 29 

(o) As to (oifcituie, SCO, geiieiaJly. 2 111 ('om 207 U seq , as to foifeiline 
by liimted owners, see (^), Litt 251 a et seq Poiineily toiieituie wa^ 
incurred by attainder for high tiiiasoii oi conviction loj petit IreaKou 
or felony. As to luglrtreason and petit tieasoii, see title Criminal Ijvw 
AND Procedure, Yol IX, pp 450 et seq High tieason involved the 
absolute loifoituro of estates ol inlieiitaiieo, and tln^ lorfeitnre ol estates 
lor life or yeais dniing the eoiitinuaiice of the estate (Tre«isoii Aet, J3r»l 
(25 Kdw 3, stat. 5, c. 2) ; 3 Co Inst 1, 19, 4 BI Com 381) In petit 
treason and felony the oftender foifeited lus chattels loal absolutely, and 
his freehold estates dunnghis life*, and altei his death thi^ Crown took his 
lands held in fee simple (but not in fee tail) for a yoai and a <lay, with the 
nght to commit unlimited waste (4 111 Com. 385). The penalty ol tor- 
teiture was restricted to the life oi tlie oflendei, save m liigJi tioasoii 
petit tjeasoii, and muider, bytheConnption of Blood Art, 1814 (54 Ceo 3, 
c 145). As to the abolition of petit tieason, see title (Tumiwl Law and 
Procedure, Vol IX , p 450, note (/) Forfeituie was abolished by the 
Foiieiture Act, 1870 (33 it 31 Viei e 23) lii lien tlieioof the piopeitv ol 
the convict vests in an admmihtratoi ('hbul , s 9 ; and see titles (Tuminal 
Law and Procedurl, Vol 1\ , p 429, Prisons, Yol XXI II , pp 261 
et seq ). Bankruptcy also involves a bpoeies ol foifeituie, since all tJio pro- 
poity of a bankrupt passes to lus trustee iii banlnuptiy ; nee title Bank- 
ruptcy AND iNfcOLVENCY, Vol 11 , p 95 Foimerly a fcoflmout in iee by a 
tenant loi hie or a hne was a foifeituio of his estate It vested a tortious 
fee in the feoflee, but gave the remainderman an immediate nght of entry 
(see note (p), p 177, ante , note (A), ji 291, ante , 2 Bl. Com. 274 , and 
see pp. 248, 249, (fate) ; bat now that leofimeiits have no tortious opera- 
tion, this cause oi tuiteituro does not exist; setj (Tiallis, Lw Of Beal 
Pioperlv, 3rd ed , p 150. Alienation to an alien w^as a cause ol for 
feituio (2 Bl Com 274), but tins also is obsolete ; see the Naturalization 
Act, 1H70 (33 & 34 Vict. c. 14), s. 2 , title Aliens, Vol. 1 , p. 309. 

(p) 2Bl Com. 268. As to ecclesiaHtieal coiporations, see title E jcle- 
8TASTICAL Law, Vol. XL, pp, 792 ei fteq . as to lay corporations, see title 
OoBPORArioNS, Vol. A^ITT , pp. 367 et seq. As to ownership ol piopeity 
by eoimoiatioim generally, see ibid , pj*. 365 et seq 

(a) This TCf^trietion oh alienation was aimed chiefly at the religious 
houses^ and they attomjpted to evade it by taking grants of land and 
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Crown (b), or under the powers of a sfaitute (c). But it does not 
immediately vest the estate in the Crown or mesne lord ; it only 
gives them a right of entry (d). 

An estate created u])on condition can be defeated l)y re-entry for 
breach of the condition (c) 

Waste committed by tenant in dower, by the curtesy, for life, or 
for years, is by statute a cause of forfeiture in favour oE the owner 
of the inheritance (/) ; but in practice this remedy for waste is 
obsolete {(f). 

Denial of the lord’s title might under the feudal system bo a 
cause of forfeiture (/<), and it may still be a ground of forfeiture as 
bet\\een landlord and tenant (i). 

Sect. 2 — Escheat 

614 Upon the death of a tenant in fee simple intestate and 
without leaving an heir-at-law, the land escheats to the lord ot whom 


jijinuMli.il I'ly rfiiOHTCyin^^ to the grantor as tenant under tliem ; tins gave the 
i)jeie\t tor snbscquenl.lv entoiing and holding the land (2 BJ Tom 269) ; the 
dtjvicc wasinteinhul io he checked by Magna Caita, 1217 (2 Hon 3), c 43 (see 
] >iqbv, Ilibtoiy ()1 the Law ol Real Property, 5th cd., j) 1 33) , and a general 
] prohibition ag.unsl. alienation in mortmain was enacted by the Statute Be 
lloligiosiH (1279), 7 Edw 1, stat. 2, c. 13. It was still possible, however, 
lor a religious liouse oi other corporation to obiain land by means of a 
collusive action , hence the Statute of Westnnnstei II. (1285), 13 Edw. 1, 
c 32, provided foi an inquiry into the demandant s title, and, it he had no 
tille, tlie laud was fortoded to the nest lord oi the fee , and, as to these 
statutes, see Digby, Hisioiy ot the Law of Real Property, 6th ed , 
pp 219 H hCif The Statute Quia Emptoies (1290), 18 Edw. 1, c 1 (gee 
p 141, in authonsing alienations generally, expressly excluded 

.ilK-naiions m raortmani (iMd , s 3j As to the attemyds to evade foi 
leihiie by mi'ans of giants to uses, see note (p), p. 272, (inie 

^*>) The method ot obtaining tlie Kings licence was prescribed by stat. 
(1299) 27 Edw. 1, stat. 2 ; and stat (1306) 34 Edw. 1, stat. 3, preserved 
the rights ol mesne loids ' The pierogative nght was affirmed by stat. 
(3344) 18 Edw. 3, stat. 3, c. 3, and again by stat (1696 — 6) 7 & 8 Will. 3, 
c 37 , and tlie latter statute dispensed with the necessity ot the mesne loids 
consenting to the licen<ie Forleituro to the Crown and to mesne lords, 
and the gi’ant of licences m mortmain, is now governed by the Mortmain 
and Chantable Uses Act, 1888 (61 & 52 Vict. c 42), ss 1, 2, see title 
Corporations, Vol. VIII , p 368, note (/c) As to the procedure to 
obtain a licence, see Encydopa'dia oi Forms and Precedents, Vol. XIL, 
p. 769, note (w). 

(c) See Mortmain and ('Charitable Uses Act, 1888 (61 & 52 Vict, c. 42), 
s. I (1) statutory exemptions, see titles Charities, Vol, IV., pp. 137 
cifteq , (Corporations, Vol VIIL, p 368. 

(d) See title Corporations, Vol VIIL, p. 369. 

(e) See p 169, a/nle. As to forfeiture clauses in leases, see title Land* 
lord and Tenant, Vol. XVIII., pp. 530 el neq. As to protected lite 
interests, see titles Bankrdptct and Insolvency, Vol, II., pp, 148, 149 ; 
Sett lemen ts. 

(/) Statute of Gloucester (1278), 6 Edw. 1, c. 5 ; 2 Bl. Com. 283. As to 
waste, see pp 176, 176, 187, 198, miU , and see titles Landlord and 
Tenant, Vol. XVIII., pp. 496 et seq. , Settlements. 

(^) As to the statutory remedies for waste, and whether th^y apply to 
permissive as well as voluntaiy waste, see title Landlord and Tenanic^ 
Vol. XVIII., p, 498, note (5), 

(%) See 2 Bl. Com. 275. 

(i) See title Landlord and Tenant, Vol. XVIIL, p. 531. 
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6bct. 2. 
Escheat. 


The principle 
of merger, 


Where there 
IS no merger 
at law. 


Real Property and Chattels Real. 

the land is hold ; usually this is the Crown. The subject of escheat 
is fully dealt with elsewhere {k). 

Sect. 3. — Merger. 

616. Merger is an act of law {l\ and, prior to the alteration 
pjflfected by statute (m), took place when a pai ticular estate in Iniid and 
a subsequent estate both becanle vested in the same person without 
any intervening estate in another person (n). The particular estate 
was then at law merged or drowned in the subsequent estate (o). In 
general, it was essential that the particular estate should not be 
greater than the subsequent estate ip), 

616. The principle of merger was, however, subject to two 
exceptions. There was no merger at law if the person in whom 
the two interests united held them in different rights, where, for 
instance, he held a term of years as executor and the reveision in 
his own right and an estate tail in freeholds has always been 

(/*,) ?>eo p. 146, ante , titles Crown Practior, Vol X., pp 35 et seq , 
Descent and Distbirution, Voh XI , pp. 23 et seq , and as to eseJieal in 
the case of equitable estates, see %bid , p 24 , title Kquitt, VoL Xlll , 
p 1)5. 

(l) 3 Preston, Conveyancing, p. 6 • the whole of the thud volume of 
this woik IS devoted to the subiect of merger 

(m) Judicature Act, 1873 (36 & 37 Vict. c 66), s 25 (4). 

{n) 2 B1 Com, 177 ; 3 Pioston, Abstracts of Title, 50 , (Jialhs, Law of 
Real Pioperty, 3rd ed , p 86 , and see W%ecot\ (1509), 2 Co Rep 60 b, 
61 b, note (iv ). 

(o) 2 Bl. Com. 177 The operation of meigoi is wiuilai to that of sur- 
render (see p 292, ante), and hence it is said that a meigcr only takes place 
wheio a surrender of the particular estate to the owner of the subsequent 
estate is possible (3 Preston, Conveyancing, p 162 , Challis, Law of Real 
Property, 3rd ed , p 87) ; but an express surrender takes eflect m 
accordance with the intention of the parties, and the merger is then a con- 
sequence ot the surrender , see title Landlord and Tenant, Vol XVIII , 
]) 547. Merger at law is independent of intention and follows upon the 
mere vesting of the estates in the same peison ; see Challis, Law ol Real 
Property, 3rd ed , p 88, as to the different effect in certain cases of 
surrender and meigei. 

(p) 3 Preston, Conveyancing, p 50. Thus a term of years will merge in 
the reversion {Capital and Counhes Banl, Ltd v. BMeb, [1903] 1 Ch 631, 
662, C. A. , 2 Bl Com 177), and a partial nieiger coidd take place at 
law where the term oi the leveision was held in undmdod moieties (Bovy's 
(Sir Ealph) Case (1672), 1 Vent 193 , WJnle v Ouenihk (1861), 11 C, B. 
(n. s.) 209, 233). An estate *101 life will merge m the mhentauoe in 
reversion (Co. Jjitt. 338 b. Be Dimsnny's Settlement, Nott v. Dunsany, 
[1906] 1 Ch. 578, 582, C. A , 3 Preston, ('onveyanemg, p. 256) ; and, smee 
an estate for a man’s own life is deemed to be larger than an estate pur 
autre vie (see p 178, ante), the lattei estate may merge in the former, Wt 
not Vice versd {tbvl , Be Barry Bail Co and Wiinhome {Lord) (1897), 76 
L T. 489, 492) ; and see Lemon v. Mail, [1899] 1 1 R 4 16, 435, C A. But 
this rule does not apply to terms of years, and a tcim m possession merges 
in ashoiter term in reversion; see title Landlord and Tenant, Vol. XVifl , 
p. 552 As to the effect of a release oi a surrender, see p. 292, ante, 

(q) 2 Bl Com. 177 ; 3 Preston, Conveyancing, pp. 60, 309 ; Chambers v. 
Bingham (1878), 10 Ch. D. 743 ; Be Badchffe, EadcUffe v. Bernes, [1892] 
1 Ch. 227, 231, C. A. ; or a t6im of years in his own light and the rever- 
sion in right oi his wife ((’!o, Litt, 338 b , Platt {Ladq) v. Sleap (1611), 
Cro* Jac. 275 ; Jones v Davies (1861), 7 H. & N 507, Kx. Ch ; Doe d, 
BhghtY. Pcii ( 1840), U Ad. & El, 842 ; Hurley v. tiuiley, [1908] 1 1. R. 393), 
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exempt from merger, and consequently cannot be destroyed by sect. 3. , 
coming in contact with another estate tail or a remainder in fee Merger, 
simple in the same person (7), — 

617. In equity, the question of merger does not depend upon the Equitable 
mere fact of the union of the estates m the same peison, but upon principles 
the intention of the parties concerned (s) ; and this intention may applicable 
either be express, or it may be implied from the nature of the estates 

or other circumstances {t). In this respect the same principles apply 
to the merger of estates and to the merger of charges in the 
and {u ) ; and it is now provided that theie shall be no merger by 
operation of law only of any estate the beneficial interest in which 
would not 1)6 deemed to be merged or extinguished ni (‘quity (v). 
Consequently in questions of merger, whetliei arising in reference 
to legal or equitable estates, the equitable rule now prevails, and 
merger is not lecognised as having taken place contrary to the 
intention, express or implied, of the parties (w’) 

618. When the same person has the legal estate m foe simple Extmguish- 
and IS absolutely entitled as cestm que Imat to the. beneficial 

analolous 
to mergei. 

But it seems that mergei was only prevented in this case whoic the niiuui 
of estates took place by act ol law, and might lollow on an assignment, 
notwithstanding the estates weie held in ditlereiit iiglits (3 Pieston, Con- 
veyancing, p 285 , Challis, Law ol Koal Pioperty, 3id ed , p 02) , and a 
difierence has been suggested wlieie a termor holds a teim of voais in Ins 
own light and the ficehold in light of anolhei, or the teim in right ot 
another and the ireehold in his own Tight. In the loimci oaj^c theie is a 
merger and he lowes his teim , m the latter there is jio merger and die 
other person’s light is saved (Co Litt 338 b , Nurse v Yetworth (1674), 3 
Swan 608, 618) But the distinction has been questioned (sec 3 Pieston, 
Conveyancing, p 278 , Cliallis, Law of Keal Propoity, 3rd ed , p 03) ; 
and these subtleties are now practically obsolete in consequence of the 
prevalence of the equitable rule. 

(r) WiscoVs Case (1599), 2 Co. Rep 60 b, 61 a (*' An estate tail cannot be 
merged nor sui rendered, noi extinguished by accession ot a gi eater 
estate”), Hoe d Crow v. lialdwerc (1703), 5 Toim Rep 104, 109, Van 
Gruiten v Foxwcll, FoTwell v Van G'iviten, [1897] A C 658, 679, 2 BJ 
Com 177 ; 3 Pieston, Conveyancing, pp 246, 341 ; Challis, Law of Real 
Property, 3rd ed , p. 93. But in the case of copyholds, the lule is ditfeient ; 
see litle'CoPYiiOLDS. Vol Vlll , p 111 , and an estate tail alter possibility 
of issue extinct (see p 174, ante), meiges on the acquisition of the too 
(Co Litt 27 b, 3 Preston, Conveyancing, p 240) 

(«) See title Equity, VoI XIII , p. 1A6 

it) 8mw V. Boycott, [1892;i 3 Ch 110 ; Ingle v. 1 (rtyhan f/oi/t’w-j, | I'tuO] 

2 Ch. 368 

(7i) Ingle v. Vaughan Jenkins, supia , (Capital and Cowniics Bank, Ltd, 

V Bhodes, [1903] 1 Ch 631, C, A., per Cozens-Hardy, L J , at p 653. 

These prmciples are fully stated in title M(»rtgage, Vol. AXl , pp. 318 
et seb , and as to merger where a reveisioii in fee is puieliased on behalf 
of a lunatic, see Be Seoile, Ryder v. Bond, [1912] 2 Ch. 365 

(v) Judicature Act, 1873 (36 & S') Vict c 66), s 25 (4) , Snow v. Boycott, 
supra ; and see title Equiii, Vol. Xlll , p. 146. 

(w) As to the equitable doctnne of nieiger, see, fuitliei, Challis, Law 
of Real Property, 3rd ed., pp. 94 ei eeq. On the union ol a term and the 
reversion in t he lessee, an iiilontion to pi event merger may be gat.liered 
from subsequent dealings with the pioperty (Lea v Thmshy, [1904] 2 
('h. 57). As to the statutory extinction of satisfied terms, see p. 271, 
mU* 
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swjT.s. ownership, the latter is, by an operation analogous to merger, 
Merger, extinguished in the legal ownership («). 


(x) Mini ■v Alston (1797), 3 Ves 339; and soo lie Doughs, Wood v. 
Doaqlan (1S84), 28 Vh T). 327 (wlieie an oqmtablo estate acqiined by an 
hcii no del an election merged in tJie legal estate acquired as heir) An 
equitable estate hold by tenants m common may meige m an equal and 
co-<*xtensivo legal estate held by the same persons as joint tenants (Ee 
Mous, ThomHon v Selous, [1001] 1 Vh 921) , see note (n), p 201, ante , 
but there is no merger if the equitable and legal estates aie not co- 
extensive (Brt/d(/es v. Brydges, Philips v. B^i/dqes (1796), 3 Ves 120, 126; 
Merest v. Jams (1821), Madd. & G. 118). 
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Part I— Appointment out of Court. 

619 . A receiver is either (1) an agent appointed out of court by 
individuals or corporations for the collection or protection of 
property, or (2) an officer of the court appointed by the court for a 
similar purpose. Receivers appointed out of court have such 
powers, duties, and liabilities as are defined by tlie instrument or 
statute under which they are appointed and by the general law of 
agency (a). 

620 . The most familiar instances of appointment out of court 
are in the cases of mortgages and debentures. Debentures or the 
covering trust deed usually give an express power to aiipomt a 
receiver of the property comprised in the security in certain specified 
events; but, in the case of mortgages, such a power is usually 
omitted in reliance on the statutory provisions (b), which empower 
a mortgagee by deed, in certain events (c), to appoint a receiver 
of the moitgaged property with ceitain specified powers and duties. 
These statutory provisions with regard to receivers can, however, 
be varied, or added to, or wholly excluded, by agreement between 
the mortgagor and mortgagee either in the mortgage itself or in 
a separate deed {d), 

(a) See, for instance, Ford v Maclcham (185;}), 17 Beav 486; and see 
title Agency, Vol I , pp 145 et seq 

(b) Sec Comevaiicmg and Law of Property Act, 1881 (44&45 Vict. 
c 41), SB 19 (3), 24 

(c) See title Mortgage, Vol XXI , pp 265 el seq. In the case of mort- 
f^ages by deed of land executed piior to the Ist January, 1882, when the 
Conveyancing and Law of Propeity Act, 1881 (44 & 45 Vict c 41), came 
into torco, the powers conferred on mortgagees by Lord Cranwoith’s Act, 
stat. (1860) 23 & 24 Vict c 146, ss 11 — 24 (now repen led), including the 
power of appointmg a leceiver, are still available , see lie Solomon and 
Meaghefs Contract (1889), 40 Ch. 1).* 508 ; and see title Mortgage, 
Vol XXI., p 265 

(d) See Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. 
c 41), 8 19(1). (2), (3) , Ee Della EooeUa^s Estate (1892), 29 L. li. Ir 464; 
and see title Mortgage, Vol XXI , pp 264, 265 The advantage of a 
sijpalate deed is that it can be handed to the receiver as evidence of his 
appointment and oi the extent ot his powers , see OilbertY Dyneley (1841). 
3 Scott (n. r ), 364, 368. It is not unusual m mortgages and debentures 
to piovide for the appoinimont of a manager as well as of a receiver ; 
see, for instance. Be Eylands Glass and Enqineerinq Co , TAd„ York Ctfq 
imd County Banlinq Co ,Ltd v. The Co (1904), 118 L T Jo 87 . Patenon 
V. Gas Light and Coke Co., [1896] 2 Ch 476, 477, C A , J2e HaU, Lilley v. 
Food, [1899] 2 Ch. 107, C. A For forms of appointment of a receiver of 
mortg^od propei i y, see Encyclopsedia of Forms and Piecedeuts, Vol VIII., 
pp. 908, 910. 
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Fart I, 
Appoint- 
ment out 
of Court. 

Agency. 
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When 

ioieclosuie 

pending 


AppojntmHilt 
by debentiiie 
holders. 


Agency, 


A receiver appointed by a mortgagee, whether under the statutory 
power (e) or under a power in the mortgage (/), is as a general rule 
the agent of the mortgagor, not of the mortgagee. 

Though a mortgagee may have a receiver at the expense of the 
mortgagor, lie cannot stipulate to be receiver of the rents and profits 
himself with a commission (g). 

If the mortgagor attorns tenant to the receiver, the relation of 
landlord and tenant thereby constituted justifies distress by the 
receiver in his own name, notwithstanding that he has no legal 
reversion to which a right of distress 'could attach (/i), but distress 
cannot be levied by a receiver appointed under the statute (?) after 
the mortgagee’s interest in the property has determined and 
a mere agent to receive rents cannot distrain or serve notice to 
quit (A) unless he has also authority to let’(Z). 

When an action for foreclosure is pending, it is desirable that the 
appointment should be made by the court rather than by the 
plaintiff mortgagee (w). 

621. Debentures issued by a company in tlie ordinary form, 
giving a floating charge only, are not mortgages within the meaning 
of the Conveyancing and Law of J^ioiierty Act, 1881(a), and 
debenture-holderfe are not entitled to appoint a receiver out of court 
unless expressly authorised to do so by the teimsof thoir security (o). 
It may be, however, that trustees of a debenture trust deed which 
gives a specific charge on pioperiy of the company are mortgagees ( p) 
within the meaning of the Act (w). 

A receiver appointed by debentuiedioldcrs under a power con- 


(e) Conveyancing and Law of Propoity Act, 1881 (44 & 45 Viot c. 41), 
B. 24 (2) ; and sc<\ iurtber, title Moii'J'i} vGE, Vol XXI . p 2G5 

(f) V Dicksoti (18G6), 1 (>h App 183, 190 , Law v. GZcmi (1867), 
2 Ch App 634, Owen dj Co v Cionk, [1895J 1 Q B 265, 0 A , Biseell 
V A't lel Motors (1^06), Ltd (1910), 27 T L K 73 ; and rob title Moktiuge, 
Vol XXI , p. 264 As to receivers appointed by debenture -holders, see 
the text, infra. 

ig) Bonifhon v Hockmore (1685), 1 Vern 316; Chamhehs v Goldwin 
(1804), 9 Ves 254, 271 , Langstallp v Fenwick, FenwirJc y Langstaffe 
(1806), 10 Ves 4()5; Tnmleston (Laid) v Ram ill (1810), I Ball B 
377 ; Le%th v. Irvine (1833), 1 My & K 277; Eipe v Bugler (1876), 2 
Oh D. 148, 161 ; and see title Mortgage, Vol XXI , p 242 

[h) Jolly V. Aihuihnot (1859), 4 De G. 3. 224 ; and see tdh'i Dis ikess, 
Vol. XI , pp 121, 124, 127, 130, 131 

(t) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet c 41), 
B. 39 ; see note (d), p 337, anU. 

( i) Serjeant v Nash, Field dr Co , [19()3J 2KB 304, C A. 

(k) Doed Manny TVflZ/m (1830). 10 B &,C 626, Wmdy *SViCM> (1833), 
9 Bing 608; Oioghan v Mafett (1890), 26 L R. Ir 604; and see tdle 
Distress, Vol XI , p 131 

II) iJoe d Ma7iver8 {Earl) v Misem (1837), 2 Mood & R 60 ; ancl see 
title Landlord and Tenant, Vol XVTII , p 452, note (a) 

im) Tillett V. Nuon (1883), 25 Ch 1) 238, see Boid y Tollemache 
(1862), 1 Now Rep. 177. See title Mortgage, Vol XXL, p 202 

(») 44 A: 46 Viet. c. 41. 

(o) Blakery Herts amd Esser Waierwoiks Co, (1889), 41 Ch D 399, 406 : 
Bee Deyes v. Wood, [191 lU K B 806, 818, C A ; and see title Companies, 
Vol. V., pp. 34i). 731. For form of powers in trust deed to appoint u 
feceiver, see Kncyclopmdia ot Forms and Precedents, Vol V., pp 5o, 82. 

(p) Hood Mid Chailis on the Conveyanomg Acts, 7tili ed., p. 86'. 
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ferred by debentures or a covering trust deed in the usual form 
is regarded as the agent of the company, ijeven if there is no 
express stipulation to that ’effect (q) ; but, if the foim is unusual 
and the nature of the powers which the receiver is authorised to 
exercise is inconsistent with an intention that he should act as the 
agent of the company, he is regarded as the agent of the debenture- 
holders (r). 

622. A receiver appointed out of court, being an agent only, 
is not pri'ind Jane personally liable in respect of transactions 
properly entered into by him as receiver («). If, however, a 
receiver gives his personal promise to pay a debt for which his 
principals may become liable, he is bound thereby (f); but the 
question whether the promise is the personal promise of the agent 
or the promise only of his principals depends in each case upon 
the intention of the parties, to be gathered from the terms of the 
document, if any, containing the promise (a). When a debenture 
trust deed provides tliat any receiver appointed thereunder shall 
he the agent ot the company, and the company afterwards goes 
into liquidation so as to be unable any longer to employ agents to 
bind its property, it may be that the receiver, though not pur- 
porting to contract personally, is personally lialde on contracts 
sul)sec|ueijtly eiiteiod into by him, as for breach of an implied 
warranty of authority (6). 

From the f«ict that a receiver appointed out of court is an agent 
it follows that any payment on account of a delit, if made within 
the scope of his authority, may constitute an acknowledgment 
binding on his principal sufficient to take the case out of the 
Statutes of Limitation (() Again, a leceivor appointed liy deed, 
unlike a locoivcr appointed by the court, may be constituted an 

(q) See Gaskell v Goslinq, [180H] 1 Q B 060, ('* A , per Kigbt, L J , at 
pp 602 ei fteq , on appeal, (^sJirhq v Gaskell, [1897] A. 575 

(?) J?r Vimhos, Ltd, [1900] I Cli 470, liobinson Printing To, Ltd. v, 
Cktc,Ltd,[m)5]2VAi 123, Deges v. TFood, [1911] 1 K B 806, C A.; 
and see Owen d; Co v Cronl, [1895] 1 Q B 265, C A As to the position 
of a receiver of the assets ot a oompany appointed under a power in a 
security, see, furthoi, Mr// V Ariel Motot ft {IQOiy), Ltd (1910), 27 TL R. 
72,EeGoldhnrq{^o 2), Ex paite Poqe,[l9\2]l K B 606 ; title Co atp antes, 
Vol V , pp 373, 374 

(ft) Owen Go v Ciovh, ftupra (where a reccivei appointed by deben- 
tuie holders leceivcd irom the manager of the company and paid mto his 
receivership banking aceoimt, without any knowledge ol its origin, 
money which had been handed to th5 manager by the plaintiff fiim 
under protest and “ duiess of goods”; the fiim sued the icceiver for 
money had and received to their use, but he was lield not peTS<)nally 
liable) As to claims foi money had and leceived as between pimcipal 
and agent, see title Oontr\i:!T, Vol VII , p 479 ; and see also, generally, 
title Agency, Vol I, pp 181 et seq, 219 et seq ; Companies, Vol. V, 
pp 295 et seq 

(/) Robinson Pnnitng Go , IM. v, CJiw, Ltd , stipra, at p 134J 

(a) Chapman Y Smethuist, [\909] 1 K B 73,927,0 A. 

(h) CoUen v Wiight (1857), 8 E & B 647, Ex Ch ; and see Gosling v, 
Oaslcell, supra, at p 592 ; titles Agency, Vol I , pp. 221 — 223 ; 
Companies, Vol V,p 295; Misrepresentation and Fraud, Vol XX., 
p. 723. 

(c) Re Hale, TMley v. Foad, [1899] 2 Ch 107, C. A. , and see title Limita- 
tion OP Actions, Vol. XIX , p 72 
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express trustee, and would formerly have been unable to take the 
benefit of such statutes (d). 

623. Though mortgages and debentures supply the most frequent 
instances of the appointment of a receiver out of court, such an 
appointment may be made in a variety of other circumstances, as, 
for example, by a landowner who desires by this means to secure to 
annuitants annuities which he has granted out of his estate (c), by 
a mortgagee in possession who resides at a distance from the 
mortgaged property or who for any other reason finds it impracticable 
to collect the rents personally (y ),or by partners who wish to roniise 
the assets of the partnership without the assistance of the court (g ) ; 
a rector might formerly (//) have appointed a receiver of the 
tithes and profits of his rectory to secuie charges thereon (i). So 
also a receiver may be appointed under an inspectorship deed to 
collect and receive for the benefit ot creditors all debts and moneys 
due to the debtor (/c), and a receiver and manager may be appointed 
by the trustees of settled estates with the consent of the tenant for 
life (i), or by the guardians of an infant {m\ 

But in all these cases the powders and duties of the receiver must 
depend on the terms of his appointment (?i). If the deed of 
appointment, for instance, is silent as to remuneration, the leceiver 
will be entitled only to a quantum mti uit (o), and if it contains no 
directions as to the disposition of moneys to be received they will 
be held on behalf of the appointing party (p). 


(d) Knight v Bowyer (1868), 2 De G & .1 421. C A ; and see title Limi- 
tation OF Actions, Vol XJX , pp 140, 161 at seq A locoivci appointed 
by the couit; ni.iv be a constiuctivo trustee ; fee(‘ title Equity, Vol XIIT , 
p" 166, and tJie cases cited tbid . note (6) ; and see title Trusts and Trustees 

(e) Ford v Backhain (18515), 17 Beav 485; Knight v Bowyer (1858), 
2 De G & J, 421, C. A , Cradock v Scottish Provident Inslitution, ffSOS] 
W N 146, wad Bee Brooks Y Greathed (IS2{)), I Jac &W 176, Davis y 
Mailhoiough (Duke) (1819), 2 Swan 108, 114; and as to anmiitv deeds 
generally, see titles Mortgage, Vol. XXL, pp. 88, 89 ; Rentcharges 
AND Annuities, pp. 463 et seq, post 

(/) Davis Y Dendy (1818), 3 Madd. 170 

(a) Turner y Ma{or (1862), 3 Giff 442 : and see title Partnership, 
Vol XXII , pp 3 et seq , 85 et seq 

(fe) J.e., between the years 1 803 and 1817, when the stat (1817) 57 Geo 3, 
c, 99, revived stat. (1571) 13 Eliz e 20, which had been icpealed by 
stat. (1803) 43 Geo 3, c 84 ; see title Ecclesiastical Law, Vol. XI , 
p 615 

(D See White v. Peteiboiouqh (Bishop) (1818), 3 Swan 109, 110 
(appointment made in 1805) 

(i) Hobson Y Jones (1870), L Tl 9 Eq 456 Such a receiver is not 
legarded as the agent of the mspectois, and they are not liable to account 
for any moneys misappropriated by the recoivei (ibid ). 

(l) See Bagot v Bagot (1841), 10 L J (CH ) 116; and sed title 
Settlements. 

(m) Clavenng's Case (1720), Free Ch 535. 

(w) Davis V. Marlborough (Duke), supra, at p 153 ; and see Davis v. 
Dendy, supia ; Gilbert v. Dyneley (1841), 3 Scott (n. r ), 364. 

(o) Pnoi V BagsUr (1887), 57 L T 760. 

(p) Be Virnbos, Ltd , [ 1900] ] Ch 470 (where it was held that the liqmdator 
oi a company was not entitled in the windmg up to call upon a receiver 
appointed by dcbcntui e-holders to hand over the balances in Ins hand'5). 
For toims of clauses piovidmg for the application of money in* the hands 
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624. Tlw receiver of a public undertaking appointed out of 
court under an Act of Parliament is a public officer and a tiustee 
for the public. He is, therefore, not entitled to make any profit for 
himself out of moneys iiassmg through his hands, and may be made 
to account for such profits even after his accounts have been passed 
and closed (q). 

625. The ap2)omtment of a receiver by the court ojierates as. a 
discharge of a pievious apiwintment out of court by a party to the 
action (r), and the authority of a receiver aiipointed out ol court, as 
of any other agent, is determined by the d<-uth of the princiiial (s'). 


Part II. — Appointment by the Court. 

Sect. 1, — Juji^dichoiL 

626. The appointment of receiveis by the court is now generally 
made under the Judicature Act, 1873(a), s. 25 (8), which provides 
that a receiver may be appointed by an inleilocutory older of the 
court in all cases in which it appears to the court to bo just or 
convenient that such order shall be made. The appointment may 
be made either before or after judgment, and a Jortion by the 
judgment itself or at the hearing of the action (/i). 

The effect of the statute (a) is to ext^md the jurisdiction to appoint 
a receiver, formerly exercised by the Court of Chancery, to all 
divisions of the High Couit(r), to the Court of Appeal (^), and to 
every inferior court having jurisdiction in equity, or at law and m 
equity, and in Admiralty respectively, as rc^gards all causes of action 
within its jurisdiction {e). 

of reoeivcift, see Encyclopjedia of Forms and Precf*dcntB, Vol VI 11. 
pp 513, 665, 911 

iq) Lonsdale (Eatl) v. Chinch (1789), 3 Bro C C. 41 

(r) Eamd v. Blow, [1901] 2 Ch 721, 732. C. A ; and see E< JhUa 
BocelWs Estate (1892), 29 L U Ir 464 

{s) Be Annahf {Lord), Ci(nvjo)dy Annalq (Lord) 21 h h r>23, 
536 , but see Conveyancing Act, 1882 (45 & 46 Vict c, 39), 8, 9 , and 

title Agency, Vol. 1 , pp 229, 230. 

(a) 36 & 37 Vict c 66 

(h) Beddow v Beddow (1878), 9 Ch. D 89, 93 , A nqlO‘ Italian Bank v. 
Davies (1878), 9 Ch, D 275, 286, C. A , Be Fiancke, Drake v Frnncke 
(1888), 67 L J. (CH.) 437, Be Prytherch, Pryiherch v, WiUiamo (1889), 
42 Ch. D. 590, 600; see Smith v Cowell (1880), 6 Q. B D 75, C A. ; 
Eafdpn & Co Y Nar Valley Drainage Commisbionens (1892), S T L. R. 
649 Edwards & Co y Bward, [1909] 2KB 903, 907, A ; and see 
title Equity, Vol XIII., p 56 

(c) Judicature Act, 1873 (36 & 37 Vict c 66), s 16 

(d) An onginal motion belore the Court of Appeal foi tJie appointment of 
a receiver may be made by the special leave ol that couit , see Judicaluie 
Act, 1873 (36 & 37 Vict. c 66), ss 4, 19, 24 ; R. S C , Ord 58, i 4 ; 
Brenan v Preston (1862), 2 De G M. & G. 813, C. A , TlydeY Warden 
(1876), 1 Ex T). 309. C. A , Cha/plinv Younq (1862), 6 L T. 97. 

{«) Judicature Act, 1873 (36 & 37 Vict. c 66), s 89 Under this provision 
receivers may be appomted in the Mayor’s Court, London (Nokhard v. Proctof 
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627. Of the throe Divisions of the High Court, it is still in the 
Chancery Division, as representing in practice the old Court of 
Chancery (^ ), that the general jurisdiction to appoint a receiver is 
most frequently exercised. 

In the King’s Bench Division receivers are very frequently 
appointed by way of equitable execution ( 7 ), but seldom in other 
cases (h). 

'In the Probate, Divorce, and Admiralty Division the power con- 
feired by the Judicature Act, 1878 (i), is not often invoked. In 
probato cases use is still made of the jurisdiction conferred on the 
old Court of Probato by the Court of Probate Act, 1857 f/c), to 
appoint an administrator pendente lite of the personal estate of a 
decesised person or a receiver of the rents and profits of his real 
esiiito (a), but appointments may also be made under the Judicature 
Act, 1873 (t). . 

In divorce cases receivers are sometimes appointed by way of 
equitable execution under the Judicature Act, 1873 (c). 

In Admiralty cases a receiver has been appointed in an action of 
co-ownership at the instance of one of two co-owners (d),and also in 
an action by an equitable mortgagee of ship and freight (<?), 


(1875), 1 Ch D. 4, C A ; see title Matok*s Couet, London, Vol XX., 
p 286), in tlie Conit ol Bankiiiptcy (Be Goudie, Eot parte Official Becetver, 
fl896] 2 Q B 481), in the Palatine Courts ol Durham and Lancaster (Be 
Connolly Biotherhy Lid , Wood v Connolly Biothors, Ltd , [1911] 1 Cb 731, 
C A ; Minford v. Oarse, [1912] 2 1. K 245, see title Courts, Vol. IX , 
pp 121, 122, 125, 126), and m county courts (E, v. Jjincolnshtre County 
Court Judge (1887), 20 Q B D. 167 , CUssokl v. Cratchley, [1910] 1 K. B. 
374, see County Court Rules, Ord 13, and title County Courts, 
Vol VIII , pp 506, 506). A county court has power to appoint a receiver 
of the lonis and piofits of an eqmty of redemption by way of equitable 
execution, notwithstanding that it could not have issued the writ of elegit 
which, under the old practice of the High Court, was a necessary 
prelimmary to the appointment (R v Selfe, [1908] 2 K B 121) 

(/) As to this practice, see title Equity, Vol. XITI , pp 42, 54 

(g) As to equitable execution, see title Execution, Vol. XIV, pp 115 
ei seq 

(A) As to the limited jurisdiction of a master in thp King’s Bench 
Division and of a registrar m the Probate, Divorce, and Admiralty 
Division, see R S C , Oid 54, r 12; title Execution, Vol XIV , p 122. 

(0 36 & 37 Vict c 66 ; see p 342, ante. 

(k) 20 & 21 Vict c 77, BS. 70, 71 ; see Grant v Gmwf (1869), L R 1 
P & D. 664; and title Exkcutors and Administrators, Vol XIV, 

p 201. 

(a) Horrelly TTi/fe and Plumley (1866), L. R. 1 F & D. 103 ; Taylor v. 
Taylor (1881), 6 P. D. 29 , SaMer v Halter, [1896] P. 291, C A.; Jn the 
Goods of Udemkr^Terry, Mathew y. T ooze (WS), 24 T. L R 465; Sfiorter 
V, Shorter, [1911] P. 184 

(h) 36 & 37 Vici c 66; see In the Goods of 3foo}e (1888), 13 P. D. 36,* Be 
Jluinson mid Botiomley^ (1899J 1 Ch. 465, 466, C A 

(<■) 30 .37 Vici. c 66, see Waddell v WiMcll, [1892] P 226; Cemp^ 

hell V Campbell and Daeis (1896), 72 L T 294, and see Gordon v. Oordow 
(1912), T^lurs, 26th November. The old Divorce (^ouit had previously all 
the powers ol the (^our+ ol Chancery for enfoicing and putting into execution 
Its decrees and orders (MatnmoniaJ (Causes Act, 1857 (20 & 21 Vict 0 . 86), 
B. 62 ; see title Husband and Wipe. Vol XVI , pp 589, 590) 

(d) The Ampthill (1880), 5 P. D. 224 ; and see title Admiralty, Vol. I ; 
p. 64. 

(b) Bum V, Berlofson md Stemensen, The Famt (1887), 66 L.‘ T. 722, 
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but applications for a receiver are seldom made in Admiralty 
actions (/). 

In the district registries of Liverpool and Manchester a receiver 
may be appointed where the parties consent, but not in hostile cases, 
nor, except in an extreme case, where the defendant is an executor 
or trustee (g). In other district registries it has been said thattheie 
is no jurisdiction to appoint a receiver (/i), except by way of equitable 
execution (i). 

In certain cases (A:) justices have jurisdiction to appoint receivers. 

Sect. 2. — Api^lication Jor Appointment, 

Sub-Sect 1. — By Whom and how Made 

628. An application for the appointment of a receiver under the 
Judicature Act, 1873 (0, iimst, in general, be iJiad«(j in a piojieily 
constituted action. It may be made by any paity to the action, or, 
it would seem, by any person served with notice of, or attending any 
proceeding in, the action {m). 

629. On behalf of infants a receiver is sometimes appointed with- 
out action, though the more usual practice is to appoint a guai dian 
of the person and estate, who is required to enter into a recognisance 
with sureties like a i eceivei (a). 

Keceivers may also be appointed under the lunacy jurisdiction 
on summons in chambers without suit(o). 

630. In the case of companies carrying on undertakings of a 
public nature, mortgagees and holders of debenture stock may, in 
certain eircumstanciis, apply to two justices lor the appointment of 

C. A ; 6 Asp. M Ij C 120, C A ; and see The Eddemde (1887), 31 fSoJ 
Jo 744 

(/) Williams and Biuce, Admiralty Practice, 3id ed., 1902, p 490, n (k) 

(g) Directions issued by Kekewich, J , m May, 1887, and still acted 
npoii , see Yeaily Practice oi the )Supreme Comt, 1913, p 404 

(h) Walker v IMinson (1876), 34 L. T 229, Ee Smith, deeeaited, 
EutchiTDion V. Waid (1877), 0 Cli. D. 092 , Be Cayper, Eobertson v Capper 
(1878), 26 W K 4.34 

(%) R. S C , Old 54, r 12 (e). 

(Jc) See the text, ivfra 

{1) 36 & 37 Vict c GO, s 25 (8) ; see p 341, ante 

(m) R S C., Ord 50, r. 6, Ord. 71, r 1 ; Judicatuie Act, 1873 (36 A 37 
Vict 0 66), s 100, Topping V Seat son IIHQ2), (jh T 449 

(n) Ee Leeming, Ee Gascogne (1851), 20 L J (on ) 550, Ee Eeyaohh 
(1852), 19 L T (0 8 ) 311 , and see Eitclierr Uelliai (1781), 2 Dick 580 ; 
2 Seton, Judgments and Orders, 7th ed , p 951 , Simpson, Law of Infants, 
3rd ed , p. 212. It was formerly held that a leceiver could not be appointed 
even in the case ot infanta unless a cause was pending {Anon (1738), 1 Atk 
489, *578 ; Ex parte Whitfield (1742), 2 Atk 315 , Ex paite Uountfori 
(1809), 16 Yes 446) The application is made by petition in the Chancery 
Division; and see titles Infants and Children, Vol. XVII, p. 128; 
Practice and Procedure, Vol. XXllI., pp. 188, 189 

(o) Lunacy Act, 1890 (53 & 54 Vict c 5), ss 108, 116 , Rules in Lunacy, 
1892, rr 19,83(Stat R &0 Rev, Vol VIII., Lunatic, England, pp 3, 12); 
Ee Browne, [1894] 3 Cb. 412, C. A. For forms of conveyance and mort- 
gage by such leceiver, see Eucyclop»dia of Forms and Precedents, Vol 
Vill , p 571, Vol. XII, p 541; see title Lunatics and Persons of 
Unsound Mind, Vol. XIX , pp. 414, 418. 
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a receiver without commencing an action ( 7 )), and mortgages under 
the Metropolis Management Act, 1855 (q), and the Public Health 
Act, 1875 (r), may be enforced in a similar way. 

A judgment creditor of a railway company may obtain the 
appointment of a receiver and, if necessary, of a manager of the 
undertaking of the company, on application by petition in a summary 
way to the Chancery Division (s), 

’ So, also, the holders of mortgage debentures under the Mortgage 
Debenture Acts, 1865 and 1870 (/), may, subject to the provisions 
of those Acts, obtain the appointment of a receiver by petition or 
summons at chambers in the Clianceiy Division (a). 

Under the Local Loans Act, 1876 (i0> if a local authoiity makes 
default for twenty-one days in payment of an amount not less than 
JUSOO due under the Act(?;), the peisons entitled may apply by 
petition to the county c(mrt for the appointment of a receiver of the 
local rates or propeity chaiged (w). 

Under the Licensing (ConBolidalion) Act, 1910 (a), there is a 
similar provision m case a compensation authoiity should make 
default for one month m paying an amount of not less than i!50 
due in respect of any loan under the Act (b), 

631. The recovery of arrears of tithe rentcharge may similarly be 
enforced by appheation to the county court for the appointment of 
a receiver (c). 

632. In the King’s Bench Division, whore the appointment of 
receivers is in piactice almost entirely confined to cases of equitable 
execution, the application is made by summons at chambers (d). 

In the Chancery Division the application is usually by motion in 
open court, but it may be made by summoub at chambers where it 


(p) Companies Clause? Consolidation Act, 1846 (8 & 9 Viet c 16), ss. 
63, 54 , Commissioners Clauses Act, 1847 (10 & 11 Vict c 16), ss. 86, 87 ; 
Companies Clauses Act, 1863 (26 & 27 Vict. c 118), ss 25, 26, and see 
title CoMPA^JiES, Vol V , pp 737, 738 

(q) 18 & 19 Vict c 120, s 188 , and see title Metropolis, Vol XX , 
p 448 

(r) 38 & 39 Vict c 55, s 239, see title Public Health and Local 
Administration, Vol XXIII , p 385 

(fi) Railway Companies Act, 1867 (30 & 31 Vict c 127), s 4, made per- 
petual by stat. (18751 38 & 39 Vict c 31 ; see Judicature Act, 1873 
(36 & 37 Vict c, 66), s 34; and see title Railways and Canals, Vol 
XXIII , pp 766, 766, 

(<) 28 & 29 Vict c 78 , 33 & 34 Viot c 20, 

(tt) See Mortgage Debenture Act, 1865 (28 & 29 Vict c 78), ss 41 — 47. 

(v) 38 &i 39 Vict c 83 

(w) Local Loans Act, 1875 (38 & 39 Vict. 0 . 83), a 12 ; County Couit 

Rules, Ord. 60. r 6 , and see titles County Courts, Vol VIII , pp 666, 
667 , Money and Money-Lending, Vol XXI , p 03 * 

{ a ) 10 Edw 7 & 1 Geo 6, 0. 24 ; see title Intoxicating Liquors, Vol. 
XVJIl,p73. 

(6) Licensing Rules, 1910, r. 71 (Stat R & 0. 1910, p. 265) For the 
practice, set County Court Rules, Ord 50, i. 58 

(c) Tithe Act, 1891 (64 & 65 Vict c. 8) ; see Tithe Rentcharge 
Recovery Rules, 1891 (Stat R. & 0. Rev., Vol. Ill , County Court, 
England, p. 57K) ; and see title Ecclesiastical J^aw, Vol XI , p 749 

(d) For the practice, see, further, title Execution, Vol. XIV., pp. 122— 

124 . 
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relates to the management of pioperty, and all the parties beneficially 
interested consent (<^), or where it is for the ap]iointment of a 
receiver in place of one who has died or resigned {J ), oi wheio the 
action has been commenced by originating summons (i^), and it 
should be so made in cases of equitable execution (Ji). 

633. When a plaintiff suing on behalf of a class obtains an order 
for a receiver, any member of the class who objects should apply by 
summons to be made a defendant in the action, so that he may take 
steps to get rid of the order or to take the conduct of the pi oceedings 
out of plaintiff’s hands. He is not allowed to intervene simply by 
appealing against the order (>). 

634. It is not necessary that the appointment of a leceiver 
should have been claimed by the writ or even by the statement of 
claim (/r), unless such appointment is a substantial part of the relief 
sought (1), Leave to amend the writ will be given ^if necessaiy (//i). 
Similarly a receiver may be appointed in the Court of Appeal, 
though the appointment has not been asked for in the court 
below (?0- 

It is not necessary, in a foreclosure action, to proceed by \Mit 
rather than by originating summons m order to get a receiver 
appointed (o). 

Sub-Sect 2 — Time for Making Apphtntion 

635. As a rule the court cannot appoint a receiver unless there 
is a Us peiide7is (p), and caveat proceedmgs in the Probate Division 
do not constitute a Us pendens {q ) ; but, when the defendant to a 
contemplated action is out of the jurisdiction, and the writ cannot 


(«) E S C , Ord 55, 1 2(13), Blnckhoiovqli v Eauenhtll (J852), 16 Jur, 
1085, and see tlie reccivoiblup order in Wade-Ueiy v Handley (1876), 1 
Ch D. 663, set out m 1 Seton, Judi^ments and OrdeiR, 6th od , p 758 As 
to applications in ceitain special cases, see pp 343, 344, ante 
(/) Qrote V. Bing (1852), 1 W. R 80 ; Booth v Ooulton (1868), 16 W. R. 
683 

(q) Re Rrancke, Brahe v. Ft ancle (1888), 67 L J. fcii ) 437, 

{h) Be Hartley f NuUall v Whittaker (1892), 66 L T 588 , and, as to the 
piaotice, see, further, title Execution, Vol XIV, pp 122—124 
(i) Watson V Cave (No 1) (1881), 17 Ch D 19, C. A , Fraser v. 
Cooper^ Hall Co. (1882), 21 Ch. D. 718, Dehentine Corpot niton v de 
Munetta (0.) (9 Co , Ltd (1892), 8 T L R 496. 

(fc) Malcolms. Montqomery (1824), 2 Mol 500 , Osborne v. 2/ amt/ (1841), 
1 Y. & C Ch. Cas. 116 ; Bowman v Bell (1844), 14 Siui 392 ; Wright v 
Vernon (1856), 3 Drew 112 , Brooker t Brooker (1867), 3 Sm. & G 475, 
477 ; 8alt v Cooper (1880), 16 Ch. D 644, C A 
(1) ColeboumeY Colehourne (1876), 1 Ch 1) 690 
(w) Re Lloyd, Allen v. Lloyd (1879), 12 Oh. D. 447. 

(n) Chaplin v Torma (1862), 6 L. T. 97 , Hyde v. Warden (1876), 1 
Ex D. 309 C. A, 

(o) bee V. Bell (1887), 35 Ch D. 160 , Weston v. Levy, [1887] W. N. 76 ; 
Barr v. Harding (1887), 36 W R. 216 , County of Gloucester Bank v. Eudry 
Merthyr Steam and House Coal Colliery Co , [1896] 1 Ch 629, C. A. ; 
Inqham v. Sutherland (1890), 63 L. T. 614 ; and see title Mortgage, VoL 
XXI , p. 283. 

(p) Salter v. SaUer, [1896] P. 291, C A For exceptions to the rule, e.g,, 
as to lunatics, see p, 343, ante, and, for other cases, see pp 343, 344, ante. 

(q) Salter Y Salter, supra, see title Executors and Administrators, 
Vol. XIV., p. 201. 
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in consequence be issued without leave of the court, it is conceived 
that, if a case of emergency is made out, a receiver may be 
appointed on an rx parte application and leave given for the issue 
of the writ by the same order (r) 

636. When an action has been commenced, the writ or 
originating summons must as a rule be served on the defendant 
before a receiver can be appointed (s). A receiver is not as a rule 
appointed if the persons jirmcipally interested in the property to 
be affected are not before the court (i); but if the defendant has 
absconded, or if for any other reason it is found impossible to seive 
him, or if there is imminent danger of the projierty being lost, a 
receiver may bo appomtf'd before seivice on an ei parte ap])lication 
supported by affidavit (w). 

637. When the writ has been served, notice should bo given, if 
possible, to the 'defendant of any intended application for a icceiver. 
A receiver is not appointed; on an ex pmlc motion, either before or 
after appearance, m the absence of special circnmstanc(3S(a); and 
('C patte applications tor the appointment of a receivoi l)y way of 
equitable execution aio not granted, except in case of special 
emergonev (h) Though a deftmdant has not appeared to the 
\u*it, an attempt should still be made to serve him personally with 
notice of any motion or summons for a receiver. It is not enough 
to file documents in the Central Office of the High Court as m 
default of appearance (r). 

(r) Young v. Brassey (1875), 1 Ch D 277 (wheio an injunction was bo 
granted) 

(«) Stratton v Dnvdbon (1830), 1 Russ & M. 484 ; Browne v Blount 
(1830), 2 Russ &: M 83 

(i) Shaw V Shore (1835), 5 L J (on ) 79 

(tt) Pitcher v Belliar (1781), 2 Dick 680 , Mcigum v Allen (1809), 1 
Ball &B 75; Quiny Gimw (1823), 1 Hog 75, fmfieldY /rrmc (1826), 
2 Russ 149, Gihhn^Y JHamwaririijf (1837), 9 Sini 77, Noadv Baelchoube 
(1843), 2 Y &C Ch Cas 529, Barrett v (1843), 5 I Kq E 501; 

Dowhnq v Hudson (1851), 14 Beav 423 , London and South Western Bank 
V Facey (1871), 24 L T 126, Rc U Estate, H v //. (1875), 1 Ch 1). 
270; Vxane v. Jullion (1876), 2 Ch. D. 220, and Bee Colebouxnev, Cole- 
houme (1876), 1 C.h D 690*. l?c Poaritflim (1888), 37 Ch 1) 609, C A (a 
lunacy case); In the Goods of MessUer-Tetrif, Mathew v Tooze (1908), 

24T L E 465 (receiver appointed befoie citation in a pi obato action) 

(а) Meaden v Sealey (1849), 6 Hare, 620, Vaillard v. Cadlard (1858), 
25 Beav 512; v. (1864),2Drew feSm 311, Blaclettv Blacleit 
(1871), 24 L T 276; Tayht v.' Eokersley (1876), 2 Ch. D 302, C. A.; 
Ptpeino V. Harmston (1886), 3 L E 219, C A , per Lindlet, L J , at 
p. 220; Be Patrick, Bills v Tatham (1888), 32 Sol Jo. 798 , Re Connolly 
Brothers, Ltd , Wood v. Connolly Brothers, Ltd , [1911] 1 Ch 731, 742, C. A. 
In Ireland the order for the appointment ot a new receiver in place of one 
who has died ib sometimes made on au er parte motion {Molloy v Eahilton 
(1874), 8 I. R. Eq 499; Re, Stone and Lauder (1876), 9 1 K Eq. 404) 

(б) Lucas V. Hams (l886), 18 Q B I) 127, 134, Q A ; Re Potts, En 
parte Taylor, [1893] 1 Q B. 648, 661, 662, C A , Minterv. Kent, Sussex 
<md General Lcmd Society 12 L T 186, C A ; Re Goudie, Ex parte 
Official Reeeiver, [1896] 2 Q. B. 481 , see Lloyd's Bank, Ltd, v. Medway 
Upper Kavigation Co , [1906] 2 K. B 369, C A. Fuggle v. Bland (1883), 
11 Q. B. D 711, no longer represents the practice on this point. 

(c) B, S r , Ord 67, r. 4 , Tilling, Ltd. v. Blythe, [1899] 1 Q. B. 657, 
C. A. 
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638 Though a plaintiff may in an urgent case apply for tlie - 

appointment of a leceivei even before service of the writ, a Application 
defendant can only apply after he has appeared to the writ, and th(3n for Appoint- 
only on notice to the plaintiff ((/); nor can he a2)ply without lirst 

filing a counterclaim or a wiit m a cross-action, unless his claim to Application 
relief arises out ot the plaintiff’s cause of action oi is incidental by defendant 
to it(c). 

639 Though the death of a party does not cause abatement (/), Effect of 
a receiver cannot lie appointed over tbe property of a deceased death of ^ 
defendant until some duly constituted leprcsentative is before the 

court (7). In an administration action, however, a receivtu may be 
appointed, notwithstanding the death of the sole defendant and 
executrix, on the plaintift”s undertaking to obtain forthwith the 
appointment of himself or some other person as administiator tie 
honis non (/t). 

640. A receiver cannot be appointed in a foreclosure action after When apnU- 
order for foreclosure' absolute, for this brings the pioceedings to an 

end as far as the court is concerned (i), but it is otherwise in the ^,d^niciiroi 
case of actions for money demands, wlieie the 2)^'ucess of the com t ordei 
may still be invoked to enforce what is on the face ot it a final 
judgment (t) ; and a receiver maybe appointed after anoidei for 
administration or for foreclosure nm if a proper case is made 
out (l)fOY after judgment m a partition action jicnding an appeal (wt). 

SuB-^LeT 3 — Eridtutt in Supports 

641. The affidavits in support of an application for a receiver Affidavitbm 
bhould show’ the natuie of the applicant’s interest 111 the property, 

unless there is already on the jdeadmgs an admission ot title 
sufficient to give the aj^plicaiit a Iocn,s standi (n), and the giouuds on 
which he alleges that it is jiiat and convenient that a receiver should 


(d) R. S. C , Old fiO, r 6, v i/pMiwg (1891), 35 Sol Jo 752, but 
Bee, contra, Htch v. Loch wood, [1883] W N 48 

(e) Garter Y i'V?/, [1894] 2 Cli 541, C A, distmguishmg SargmtY Bead 
(1876), 1 Cli D. 600, and Porter v Lopes (1877), 7 Ch D. 358 , and see 
Gollison V Warren, [1901] 1 Cli 812, C A ; EohinsonY Frtd/eT/ (1849), 
11 Beav 614; Badow v Gaim (1845), 8 Reav. 329. 

(j) R S C , Ord 17, i 1 

\q) Be Shephard, Athns v Shephard (1889), 43 Ch ]) 131, C. A , doubt- 
ing Manchester and Live) pool District Banking Go v Parkinson (1888), 22 
Q B D. 173, C A ; and see Penney v. Wodd (1878), 26 W R 502 

(h) Be Parker, deceased. Gash v Parker (1879), 12 Ch D 293 , Be Clark, 
Olark V. Clark, [1910] W. N. 234 ; see Waddell v Waddell, [1892] P 226 
(wWe the widow entitled to administration had apparently submitted to 
the junsdiction of the court) ; and see title Executors and Adminis- 
TEAl’ORS, VoL XIV , p 228 

(i) Wills V Luff (1888), 38 Ch D. 197, compare Ingham v Sutherland 
(1890), 63 L T. 614 

(k) Salt V. Cooper (1880), 16 Ch D 544, C A. 

(l) Bowman v. Bell (1844), 14 Sim 392, Thomas v. Davies (1847), 11 
Beav 29 , Be BywatePs Estate, Sargent v Johnson (1856), 1 Jur (n s.) 
227 ; Biooker v. Brooker (1857), 3 Sm & 0 476 , Weston v. Levy (1887), 
31 Sol. Jo 364 

(m) Wright v Vernon (1855), 3 Drew 112. 

(n) Norway v. Bowe (1812), 19 Yes, 144. 
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swa.a. be appointed (o). It is conceived that it is no longer necessary 
AMdioation that the evidence should be confined to the allegations in the 
for Appoint- pleadings (p). I! it is asked that a named person should be 
appointed, an affidavit of his fitness for the poet will also be 
required (g). 

Affidavit* 042. An affidavit sworn before action is valueless, even though 
filed after issue of the writ (r), but the court sometimes makes an 
order on such an affidavit, the applicant undertaking to have it 
resworn and refiled (s) ; and, exceptionally, when the defendant to a 
contemplated action is out of the jurisdiction and a writ cannot in 
consequence bo issued without an application to the coui-t(t), an 
affidavit in suiqiort of the apjilicatiou may bo read, entitled in the 
matter of the Judicature Acts and of the contemplated action {u). 


General 

gtatatory 

3 urladietu)n 


Sect. 3 — Ormndu of Appoiniment. 

Sub-Sect 1 . — In General {v). 

643. The couit liaH now Htatutory power to appoint a receiver 
wlienevev it appears ]ust or convenient (// ), and in exercise of this 
power it ajipoints a receiver in many oases in which the old 
Court of Chancery would not, as a matter of practice, have 
intervened (a) , but the appointment is discretionary, and m cases 
where the Court of Chancery had previously no juiisdiction to 
appoint a receiver the court does not exercise the statutory power 
conferred on it (6) 


CMes^m 644, Thus, a receiver may be appointed pending an action for 

appointment tiespass (c) or at the instance of a legal mortgagee (d), even 
will be raa<Je. 

(o) See pp 350 et t,eq , poht 

(p) As to the ioiniei practice, see Dawson v Yates (1839), 1 Beav 301 , 
Cremen v Hawkcs (1845), 2 Jo & Lat 674; Waght v Vernon (1855), 3 
Drew 112 

(g) See Yeaily Practice of the Supieine Court, 1913, p. 715 
(r) Silber v. Lewtn (1889), 33 Sol Jo. 757 

(8) Gieen v Pnor, [1886j W N 50 , Be Abbott' s Tiade-Mark (1904), 48 
Sol Jo. 351 

(0 B S C , Ord 2, r 4 

(«) See Toimq v ihassey (1875), 1 Ch D 277, cited note(r), p 346, aw/e 
(v) For the grouuds of appoint ment in particular cases, see titles 
Companies, Vol V, pp 376, 377, 737, 738; Mortgage, Vol XXI, 
pp 201 et seq , Partnership, Vol XXII , pp, 77, 78 ; Trusts and 
Trustees 

{w) Judicatuie Act, 1873 (36 fz 37 Vict c. 66), s 25(8) As to the 
meaning of “ just or convenient,” see title Injunction, Vol. XVII , p 202 
(fl) Cummins v. Petkins, |1899J 1 (Ui 16, C A , per Lindley. L J , at 
p 20 As to the former practice m equity, see title Equity, Vol XIII., 
pp 54. 55 

(b) Philips V Jones (1884), 28 Sol Jo 360, C. A , Holmes y Millaqe, 
[1893] 1 Q li. 651, C A , Hams v. Bemchamp Brothers, [1894] 1 Q. B. 
801, C A ; and sec North London Eml Co v. Great Northern Bail Go, 
(1883), 11 Q. B. I) 30. 0. A. ; KiUs v Moore, [1895] 1 Q B. 263, 0 A ; 
Cummins v, Perkins, supra, at p. 20, Wilhs v. Cooper (1900), 44 Sol Jo 
698. As 1,0 when an appointment will be made by way of equitable 
execution, see title Execupion, Vol. XIV , pp 115 et seq 
(e) Peicq V Thomas (1884), 28 Sol Jo 533 ; Cummins v. Perkins, supra, 
at p 20 ; sec lille Trespass 

[d) TilMt Y. A’txon (1883), 25 Ch. D. 238 ; Pease v. Fletcher (1876), 1 
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after he has taken possession (e), if the circumstances render it just 
and convenient (/). So, also, a receiver may be appointed of the 
rents and profits of land vested in legal tenants in common or 
joint tenants, even though no case of exclusion be m,ide out {(f ) ; or 
of the estate of a deceased person notwithstanding that no legal 
representative has been constituted and no probate proceedings are 
pending (h); or at the instance of a judgment creditor notwith- 
standing that he has not taken advantage of the legal remedies 
open to him(?), provided the circumstances render it just and 
convenient (/> ). So an order for the payment of money into court 
may be enforced by the appointment of a receiver ( 1 ). 

645 . In cases of disputed title to land, the former rule was 
that the court would not interfere with tlie jiarty in possession 
unless his title was obviously defective (m) or was affectcjd by some 
equity (a), or the rents w^ere in danger of being lost (o) or tho property 
in danger of destruction (21). Now, however, an interlocutory appli- 
cation for a receiver by a person asseitiug a pniely legal tifle will 


Ch D 273, Truman d Co v Bedgiave (1881), 18 Ch D 517. Ctafton 
{DuKo) V Taylor, J^lanvers (Earl) v 2'aylor 7 T. Ij R 588 , and Be 

Pope (1886), 17 Q B D 743, 749, 0 A ; Be Whiteley, W/uleley v Learoyd 
(1887), 56 h T 846, 847 , Mortgage, Vol XXI , pp. 261, 262 
(e) Mason v. WesioJnf (1886), 32 Oh D 206 County of Oloucestet Bank 

V Budry MeHhyr Steam and house Goal Colhery Co, |1895] 1 Ch 629, 
0 A 

(/) Be Pn/therch, Piytketoli v Wilhams (1889), 42 Ch I) 590 
(g) Potter v Lopes (1877), 7 Oh D 358, llilU v Webber (1901), 17 
T L K 613, 0 A , and see The Ampihdl (1880), 5 P D 224 (co-owucih of 
ship) 

{h) Be Pai lei j Beating yr Biools 5i L J (on ) 694 ; In the Estate 

oj Gleaceu [1906] P 319 ; Be Dawson, Clatkc v Dawson (1906), 76 L J 
(cti ) 201, see p 353, po^t, title Executors asv Admixistrators, 
Vol XIV, p 202 

( l ) Be Watkins, Ex paite Evans (1879), 13 Ch D 252, C A , Be Pope, 
stipia ; Be Whdeley, Whileley v Learoyd, supta Bryant v Bull, Bull 

V Biyant (1878), 10 Oh D 163; and see title Exkcuuun, Vol XIV., 
pp 122 et seq 

(k) 3[anchestei and Liveipool Distiicl Banking Co v. Parkinson (1888), 
22 Q. B D 173, i\ A 

(Z) Stanqer Leathes v Stanget Leathes, [1882] W N. 71 ; Be Coney, Coney 

V Bennett (1886), 29 Ch D 993; Be Whiteley, Whiteley r Leaioyd, 
supia 

(m) Bingal (Earl) v Blake (1828), 1 Mol 113; (1829), 2 Mol 60; 
Metealfev 7’wZm/o/Z (1813), 1 Ves &B 180;OZfnZ'v iDrw) (1829), 1 Bubs 
& M 103 

(n) Stilwcll v Wilkins (1821), Jac 280; Madd A; G 49, Podmote v. 

Gunning (1832), 5 Sim 485, Clegg y (1849), 1 Mac. & G 294; 

and see Beny v. Keen (1882), 51 L. J (cn ) 912, C A , Bainbiiggc v. 
Badtlcley (1860), 13 Beav 355, pet Lord Lakgdale, M R., at p 361 

( 0 ) MordauntY Hooper (1756), Amh 311, and soo JCm^AZ v Duplessis 
(1741?), 1 Ve« Sen 324; Clark y Dew,siipta, Lloyd y Trmleston (Lord) 
(1829), 2 Mol 81 , Lancashire, v. Laneaslnte (1845), 9 Beav 120 
(p) See, generally, Batnhtgqe v Baddeley (1851), 3 Mao & G. 413; 
Talbot Y 77opc jS'ooZZ (1858), 4 K &; J. 96 , Campbell y Campbell (ISQ4), 
4Macq. 711, 11 L ; Carrow y Fetnor, Dunn v Ferrioi (1868), 3 Ch. 
App 719 , Ihtchen v. Birhs (1870), L R 10 Eq. 471 , Parkin v, Seddons 
(1873), L. R 16 Eq 34 , Bidgway v. Bober Is (1844), 4 Hare, 106 (disputed 
title to a ship) ; Dobbin v Adams (1845), 8 1. Eq R. 157 , Fethersione v. 
MitoheU (1846), 91 Eq. R 480 
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be entertained, and a receiver will be appointed if the court 
thinks that the plaintiff will probably succeed at the hearing and 
that, in all the circumstances of the case, the appointment is just 
and convenient (q). 

The court coiiBiders the lelative merits of the competing 
titles, notwithstniidmg that this may in effect deprives the defen- 
dant in an ejectment action of his privilege of not disclosing his 
tjtle (7), and ifc also takes into consideration the length of the 
defendant’s possession {s) and the position of the tenants, who 
might be called upon to paj tlieir rents over again if the party 
in possession weie not solvent (a). Similarly, a landlord suing 
to recover possession of demised premises as for breach of 
covenant may obtain a receiver of the rents and profits pending 
trial, if he shows a probability of success at the hearing (/>), or if the 
circumstances render it ]ust and convenient (c), 

646 . If no one is in possession of the properly the couit will 
appoint a receiver almost as of course, to prevent a scramble and 
to preserve the property until the rights of the parties are ascer- 
tained (d) ; and similarly a receiver will be appointed in an urgent 
case to prevent a stianger to the suit from obtaining a title by 
adverse possession (e). 


Suu-Skct 2 — To Preserve Property, 


647 . Apart from appointments by way of equitable execu- 
tion {j ), or to enforce a charge {g\ the general ground on which 
the couit appoints a receiver is ultimately m eveiy case the 
protection or pi enervation of property for the benefit of persons 
who have an interest in it. On this ground receivers aie con- 
stantly ajipointed pending the trial of an action {h) or pending the 


iq) Benyy Zf-m (1882), 51 L J. (cii ) 912,0 A ; Crane v Jvlhon 
I I87G), 2 Oh. D 220 ; John v John, [1898J 2 Oh 573, 0. A , difiWiiishiiig 
Poxu'elly V(inGrutten,[lS91\l Ch 04,0 A ; Beal and Vet sonal Adtnnce 
Co V. MiCarthy and Smith (1879), 40 L. T 878. 

(r) K y (\ Old 21, r 21 ; John v John, svpra, at p 580 

(s) John V. John, supra , and see Jones v. Jones (1817), 3 Mei 101. 

(a) Johnv.John,8upta; and see H lichen y Birhs{imO),lj E lOEq 471 

(6) Chamngton dc Co , Ltd v Camp, [1902J 1 Ch 380 , Leney Sons 
Ltd y. Callingham and Thompson, [19081 1 KB 79, 0. A ; and see 
title Landlokd and Tenant, vol XVIII , p. 541 

( 0 ) Qwnthn y Bird (1882), 62 L J. (q b ) 263 

(d) White y Smdle (1856), 22iBeav 72; Owen and Gutch v Homan 
(1863), 4 H L Cas 997, 1032; Talbot v Hope Scott (1858), 4 K & J 
96 ; Palmer v. Wnght (1846), 10 Beav 234. 

(e) Thomas v. Davies (1847), 11 Bcav 29. 

Execution, Vol. XIV , p. 116; Railwats and Canals, 
Vol xxni., p. 765 

( 7 ) Ourhngy Townshend (Marguts) 19 Ves. 628, 633, and see 

p 340, mU. 

f»'f«v.JarM;d«(1827). 2Sim 7; TulMv Am/iffong (1836), I Keen, 
428 , Biohards v. ©oold (1827), 1 Mol. 22 ; EeUy v Butler (1839), I I Eq R. 
436; V. latee (1839), 1 Beav 301, Bartley y. BaHky (1846), 

9 Jur. 224 ; Bawb^ge y. Bainbrigge (1860). 20 L. J. (ch ) 139 ; Fnpp y. 
mcM Bail Co., Frw V Bridgewalei and Taunton Canal and Stolford 
Bail. Jlarh^r ao (1863), 11 Hare, 241; White y. BmOe.auma; 
Taylor y. Bckenley (1876 , 2 Ch. D. 302, C. A. > > 
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constitution of a legal representative of a deceased person (t), or, 
if necessary, pending a reference to arbitration (j) or the trial of an 
interpleader issue (k), or pending proceedings in another court (1). 

648 . Thus, in actions for the specific performance or rescission 
of contracts for the sale of laud, and especially of mining property, 
a receiver, and if necessary a manager, is frequently appointed to 
preserve the property until the right is decided (m), and an unpaid 
vendor may have a receiver with a view to enforcing his lien {n). 

649 . In a paj tnorfcilijp acLion, the fact tliat the survivinpj partner 

is oiidoavounng to divert the goodwill of the business to himself 
IS sufficient ground for the appointment of a receiver and manager 
at the instance of the repiesentative of a deceased paitner (o). 
One of several legal co-owners may have a receiver ponding a 
partition action if the lents are in danger of being or a 

loceiver may be appoint C'-d after decree in a paitition action to 
ensure due receipt of rents and provision for outgoiiigs ponding an 
appeal (q). 

Again, any plain tilf who has a right to lie paid out of a particular 
fund is entitled to an injunction or a receiver to prevent that 
tuiid being dissipated so as to defeat his rights (/), and receiveis 
are frequently ajipointed to protect the estates of infants (s). 
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Interest in 
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Infantik 


(i) Einq V Einq (1801), 6 Vos 172 . Wood v JJif<hing^ (184.0), 2 Bcav. 
289 , Owen and (Jideh v Ilontan (1853), 4 IL 1j (’as. 997, 1032 , Nothard 
V Proctor (1875), 1 Ch 1), 4, 0 A ; Be i^h€pha)d, Aiktns v Shephard 
(1889), 43 Oh D. 131, 132, (’ A , fn the Goods of Messiter-Teny, 
Mathen'V (1908), 2i T L K 405; and p post 

(‘j) Flews V Baker (1873), h 11 16 Eq 564, Halsey y Windham, [1882] 
W N 108 , Compaqnie du Seneqal v Woods & Co (1883), 53 L. J. (CH.) 
166, PiniY Eoncoroni, [1892] 1 (^h 633 

(k) Howell V. Dawson (1884), 13 Q. B D 67. 

(/) Bienan v Preston (1852), 2 De G M G. 813, 839, 840, C A.; 
WrtghtY Vernon (1855), 3 Jlrow. 112, Tiansathnific (Jo v Pift)om (1860), 
John 604 

(m) Boehm v. Wood (1820), 2 Jac & W. 236 , Sidwell v Wilkins (1821), 
Jac. 280, PoHman v Mill (1839), 3 Jiii 356; Gibbs v, Davtd (1875), 
L. R. 20 Eq 373 (resciaBion) , Hyde v Warden (1876), 1 E^ I) 300, 
C A : ('ook Y. Andrews, [\8[)7] 1 Ch 266 (rescission) ; see title Sclcifio 
PE nKORMA^CE 

(n) Munns v. Isle of Wight Bail Co, ( 1870), 5 Ch. App 414, SI Gomans 
(Eail) Y Crystal Palace Kail Co (1871), L R llEq. 568, Williams y. 
Aylesbury and Buckingham Kail Co (1873), 28 L T 547 , Wnie v. Ayles- 
bury and Buckingham Bail Co. (1873), 28 L T 893, Boyle v. Bettws 
Lldntwil Colliery Co (1876), 2 Ch D. 726: Poole y Downes (1897), 76 
L. T 110; but a receiver will not be appointed against a railway company 
before judgment (Latimer v Aylesbury and Buckingham Bail, Co. (1878), 
9 Ch. 1). 385, C. A ). 

(o^ Young V. BuckeU(]882), 4:8 L T 266, and, generally, for the grounds 
on which a receiver may be appointed in paitnershij) actions, see title 
Partnership, Vol XXII , pp 77, 78 

(p) Haigrave v. Raigiave (1846), 9 Beav 549 , Seaile v Smales (1855), 
3W R 437 

(q) Wnght v, Vernon (1855), 3 Drew. 112; and see title Partition, 
Vol. XXI, p 860. 

(r) Cummins v. Perkins, [1899] 1 Ch 16, 19, C. A 

(s) Kiffln V Kiffin (undated), cited m Beaufort (Duke) v. Berty (1721), 1 
P. Wms. 703, 706, Billon y. Mount-Cashell (Juady) (1727), 4 Bro. Pari, Cas 



m 

s«n.i. 

(bounds 
of Appoint- 
ment. 

gainst 

trustees. 


Against 
tenant for 
life. 


Against 
debtor dndcr 
trust deed. 

In other 
cases. 


Applicant's 

interest. 


RBOSmBS. 

660* The fact that trustees are not holding an even hand, but are 
receiving rents on behalf of one only of several claimants to the 
property, may justify the appointment of a receiver even before 
trial, if the applicant shows a primd facie title (a). Loss of trust 
funds, too, is pnvid facte evidence of a breach of trust sufficient to 
justify the appointment of a receiver (&) ; and a trustee of leasehold 
property, alleging that his co-trustees refuse to make any provision 
out of rents and profits for repairs, may obtain the appointment of 
a receiver in the interests of remaindermen to preserve the lease 
from risk of forfeiture (c). 

651. If a tenant for life of renewable leaseholds threatens to 
allow, or actually allows, the lease to expire, the remaindermen may 
have a receiver appointed in order to provide a fund for renewal 
or compensation as the case may bo {d). A receiver of rents and 
profits may also be appointed against a tenant for life who, by 
refusing to produce title deeds, prevents the raising, by sale, of 
portionb which have priority over his life interest (r). On the com- 
pletion of a sale under order of the court, the vendor may have a 
receiver appointed to secure arrears of rent due to him (/). 

Trustees of a creditors* deed may obtain the appointment of a 
receiver against the debtor if he is shown to bo wasting his assets 
in breach of covenants (p), 

652. In numberless other cases persons who show a prmd facie 
interest m property of any sort may, in a properly constituted 
action, if it appears to the court to be just and convenient, have a 
receiver appointed for its protection ; but the appointment is not 
made unless the property is in danger (k). 

653. The applicant must satisfy the court that he has an interest 
in the property to be affected (t). A landlord, for instance, has not, 

306, Bridges v Hales (1729), Mos 108, 111 ; Be Cormiclcs, Minors (1840), 
2 1 Eq li. 264; Whitelaw v Sandys (1848), 12 1 Eq. R 393; and see 
title iNtAHTS AND CHILDREN, Vol XVII , pp 106, 125. 

(а) Talbot v Hope S(oit (1858), 4 K & J. 96 

(б) Evans yr, Coventry {im), 5 DeG M & G 911,918,0 A. 

(c) Be Fowler, Fowler v. OdeU (1881), 16 Ch. D. 723 , and see, generally, 
title Trusts and Trustees 

(d) BenneU v Colley (1833), 2 My & K 225 

(e) Brigstocke v. Mansel (1818), 3 Madd 47 ; and as to non-production 
of title deeds, see 8hce v Hams (1844), 1 Jo & Lat 91. 

(/) Qmn V. Holland (1745), Ridg. temp H 295 

(g) Biches v. Owen (1868), 3 Gb App 820; and see Waterlow v Sharp, 
Gardner v Sharp, [1867] W. N. 64. 

(h) King v King (1801), 6 Ves 172 ; George v. Evans (1840), 4 Y. & C 
(ex) 211, Hadett v. Snow (1847). 10 I. Eq R. 220; Bambngge v 
Baddeley (1851), 3 Mao. & G. 413 , Hitchen v Birlcs (1870), L R 10 Eq 
471 , Thom v JVme Beefs, Ltd, (1892), 67 L. T 93, C. A ; Brydqes v 
Brifdqes and Wood, [1909] P. 187, 188, 0 A ; see FoxweUv, Yo/n Gmtten, 
[1897] 1 Ch. 64, C. A. ; Imw v. Garrett (1878), 8 Ch. D 26, C A ; Hams y 
Beauchamp Brothers, [1894] 1 Q B. 801, 810; Midclethwait v. Mickle- 

(1857), 1 De G. & J 504, 630, C A. , Baiton v. Bock (1856), 22 Beav. 
81, 376; Jones v. Frost (1818), 3 Madd. 1; affirmed (1822), Jac. 466; 
Whitwoiih y Whyddon (1850), 2 Mac & G 62, 66 ; Heivey y Fiizpatnek 
(1854), Kay, 421 (where there was danger ol the assets of an intestate 
bemg taken out of the jurisdiction). 

Jones y, Jones (1817), 3 Mot. 161 ; Qremlle v. Fleming (1846), 2 
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as a rule, sufficient interest in the business carried on by Iiis tenant 
to justify the appointment of a receiver over it, but, in the case of 
licensed premises, it may be necessary foi the pres.'rvatum of the 
premises as licensed premises to appoint a receiver of the lic(uicos 
with liberty to carry on the business so fai as may bo necessary to 
" preserve them from forfeiture (k). Where a receiver of minin^ 

■ property is claimed on the ground of partnership, the applicant 
, must show that the alleged partnership holds something more than 
a mere licence to work the ininep(/). 

SUB-Ssor 3 . — of Estafes. 

654 . When proceedings aie pending in the Probate, Divorce, 
and Admnalty Division of the High (Jouit to dotormiiie who is 
entitled to administer the estate of a deceased poison, applications 
for a receiver, if made at all, should be made to that Division, and 
are not, in the absence of special ciicumstances, ejitertaiiied else- 
where (»/)• n no probate proceedings arc fiending, however, a 
receiver may still be appointed m a creditor’s admmisiiation action 
in the Chanceiy Division (a) if the appointment is claimed by the 
writ (o). 

When once an administrator or receiver 2 )endeufe hte has been 
appointed in probate proceedings, the Chancery court will no longer 
entertain an application for a receiver (p), but the conviuse proposi- 

Jo. & Lat 335; see Price v. WtlUama (]806), Coop G 31 (where a 
receiver was refused in an mtant’s administration action, the testator 
having directed the rents and profits of his estates to bo applied lu dischaige 
ot mortgages of large amount) , Arthurs^ Minors, v AHhur (1824), 1 Hog. 
95, Lancashire Y Lancashiio (1845), 9 Boav 120, Fetherslone v Mitchell 
(1846), 9 1 Eq R 480; Topping y Searson {IBQ2), 6L T 449, BichanU 

V Ooold (1827), 1 Mol 22 

(1) Charnngton tSc (Jo , Ltd v Catnp, [1902] 1 Oh. 386 , Whitbread c£* (Jo 

V Oram (1907), 23 T L 11 462, Leney rf* Sons, Ltd v Callingham and 
Thompson, [1908] 1 K B 79, 0 A. 

(l) Borway v Eowe (1812), 19 Ves 144, 158, aud see title Mines, 
Minerals, and Quarries, Voi XX , pp 512, 613, 567 

(m) Barr v Barr, [1876] W N 44: ^ Me Wnght, ^lornson v. Jones 
(1888), 32 Sol Jo 721 (where a receiver was appointed by the vacation 
judge in an urgent case) , Jn the Goods of Evans (Timothy) (1B90)^ 15 P D 
216 (where the probate proceedings had been unduly delayed and notice 
of trial withdrawn) , and see Be Ivory, Hanlcin v. Turner (1878), 10 Oh D. 
372,0 A , Be Gieen, Green v Knight, [1895] W. N 69, title Execu- 
tors AND Administrators, Vol XIV, pp 201, 202; and p 424, post 
Formerly the Court ot Chancery frequently appointed receivers m such cases 
(WatkinsY, Brent (IH*66), 1 My &Ci, 97, fiendallY BendaU{lB4l),lliaiQ, 
152 ; BeUew v. BeUew (1865), 4 Sw. &Tr. 58, 62, Be Lloyd, Allen v Lloyd 
(1879), 12 Oh. D 447, 0 A ) , though loss frequently after the passing ot 
the Court of Probate Act, 1867 (20 & 21 Vict. c 77), s 70 (Veret v Duprez 
(1868), L. R. 6 Eq. 329) A receiver might also have been appomted 
where probate proceedings were impending, though not actually com- 
menced (Jones V. Jones (1817), 3 Mer. 161 ; Gnmston v. Turner (1870), 22 
L T. 292). 

(ft) Be Baker, deceased, Gtddinga v. Baker (1882), 26 Sol Jo 682 ; £0 
Parker, Bearing v. Brooks (1885), 54 L J. (cn.) 694 , Be Green, Green v. 
Knight, swpra : In the Estate of Cleaver, [1906] P 319; and see title 
Executors and Administrators, Vol XIV , p 202 

( 0 ) Be Wenge, Walter's Non-Infiammahle Gellolite, Ltd v. Wenge, [1911] 
W. N. 129. 

( p] Veret v. Buprez, supra. 
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iiOtn do^ not hold, for the Probate ooui* often appointa an adminia- 
kator Ute after the appointment of a receiver in Chancery (q), 

but it does not appoint any other person than the Chancery receiver 
except for special reasons (r). On such an appointment being made, 
the Chancery court will discharge its receiver, but will retain control 
over him in his capacity as admmistrator and make such orders on 
him as it may think proper, for example, for payment of particular 
debts («). 

655. An executor will not be dispossessed on the mere ground 
of poverty (0; but the insolvency of an executor or admmistrator 
is a ground for the appointment of a receiver at the instance 
of either beneficiaries or creditors (a), and this is the case even 
if the insolvency occurs before the death of the testator, unless 
it is clearly shovm that tho testator was aware of the insolvency 
at the date of the will or deliberately refrained from altering his 
choice after knowledge of the circumstances. The court does not 
infer from the mere fact of the will not having been altered after 
bankruptcy that the testator intended to entrust his estate to 
an insolvent executor (b). Gross misconduct or personal disability 
on the part of an executor (c), wasting or misapplication of the 
assets (d), the retention of improper securities or other breach of 
duty (e), circumstances pointing to fraud in obtaining the execution 
of the will (/), admitted insufficiency of assets (^), or even the fact of 


(g) Txchhome v. Ttchhome, Bx parte Nome (1869), L. R 1 P. & D 730 ; 
In tbo Goods of Evans (Timothy) (1890), 16 P. D 216 , In the Estate oj 
Cleave), [1905] P. 319 

(r) Ttchboine v. TichhomejBxpa)te Norris, swpra , Jn the Goods of Evans 
(Timothy) supra, 

(s) Tiohbome v. Tichbome, Bx parts Noms, supra, 

(t) Uathomihwa/iie v. Eussel (1741), 2 Atk 126, Knight v. Duplessis 
(1749), 1 Ves Sen 324; Anon (1806), 12 Ves 4; Howard v. Papera 
(1815), 1 Madd. 142. 

(a) Be Wmsmore, Ex parte Elks (1742), 1 Atk 101 ; l^lhore v. Shore 
(1859), 4 Drew. 601 , Be Johnson, Steele v. Cobham (1866), 1 Ch App 325 , 
Be BopJevns, Dowd v. Hawtin (1881), 19 Ch D 61, C A , Gawthorpe v. 
Gawthorpe, [1878] W N, 91. Similarly it was hold, before the passing of 
the Married Women’s Property Act, 1882 (45 & 46 Vict o 75), that 5 a 
married woman were appoint^ executrix, the insolvency of her husband 
(Scott V. Becher (1817), 4 Pnee, 346), or even his residence out of the 
jurisdiction (Taylor v Allen (1741), 2 Atk. 213), afforded sufficient ground 
for the appointment of a receiver 

(b) Gladdon v. Stoneman (1808), 1 Madd. 143, n. ; Langley v. Hawk 
(1820), 5 Madd. 46 ; Oldfield v. Cobbett (1835), 4 L J. (CH.) 271 ; Stainton 
V. TJu (Jarron Co, (1854), 18 Beav 146, 

(c) Everett v Prythergeh (1841), 12 Sim. 363, 365; BrooJeer v Brooker 

(1857), 3 Sm & G. 476, 477; sec Yetts v Palmer (1863), 8 L T. 628 
(where it was doubtful whether a power of sale was vested m the executor 
who had proved the will). •' 

(d) Middklon v. Dodswell (1806), 13 Ves. 266; see Andrews v. Powys 
(1723), 2 Bro. Pari Cas. 504 ; Hathointhwaite v. Eussel, supra; Dowling y. 
Hudhon (1851), 14 Beav. 423. 

(r) Rtchards v. Perkins (1838), 3 Y. & C, (BX.) 299, 307 : Ball v, OUver 
(1813), 2 Ves & B 96. 

(f) Andrews v. Powys, supra; BtUJterford v. Douglas (1822), 1 Sim. & St. 
Ill, n, ; Hamilton v. GirdlcstoUf [1870] W. N. 202. 

(g) Chalk v Maine (1849), 18 L. J (ch.) 472. 
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pemauent residence abroad (li\ may also justify the appointment of Sbjct, s. 
a receiver (i). Similar principles are applicable to the appointment OroundB 
of a receiver against trustees (j). of Appoint- 

ment. 

Sub-Sbct. 4 — As between Co-‘0wner8t 

656. As between legal co-owners of land, the court formerly Laudowneis, 
would not appoint a receiver unless by consent {k), or unless the 
applicant was prevented from exercising hjs legal right of entering 
into possession and sharing in the managonient (Z). Mining pro- 
perty, however, formed an exception to this rule (m). As between 
equitable co-owners, “ exclusive occupation ” by one owner, in the 
sense that he i efuses to pay to his co-owners their proper share of rents 
and profits («), has always been a ground for appointing a receiver, 
unless security for payment is given (o) ; and a co-owner, though 
not entitled to a receiver of the whole of the rents, could always 
obtain, if necessary, a receiver of a portion of the rents in pro- 
portion to his interest {p). Now, ponding trial of a partition action, 
the court has jurisdiction to appoint a receiver at the instance 
of one of several co-owners, whether legal or equitable, notwith- 
standing that the party in actual occupation is not in exclusive 
occupation in the above sense : but the order is not made in the 
absence of special circumstances, if the occupying owner is willing 
to pay an occupation rent (q). 

As between co-owners ot a ship, a receiver may be appointed if Shipowners, 
the managing owner is m embarrassed circumstances (r) or has 
shown a want of good faith towards his fellows (s) ; and, as lietw'een Newspaper 
co-owners of a newspaper, a receiver may be appointed if the owner ^v^uers. 
in possession refuses to account (t). 

As between partners, the court does not as a rule appoint a receiver Paitners. 
unless the partnership has been dissolved or there has been such an 


{h) Wesihy v. Westby (1847), 2 Coop, temp Cott 210 , Diclnns v. Hams 
(1866), 14 L T. 98, see Pitcher v Uelhar (1781), 2 Dick 680, Smith v. 
Smith (1863), 10 Ilaro, Appendix 11 , Ixxi 
(i) See title Executors and Administrators, Vol XIV., pp 140, 201, 
202 

(;) See title Trusts and Trustees. 

(h) Bamsden y. Fairthrop (1863), 1 New Hep 389 , Smith v. Lystei (1841), 
4 Beav. 227 

(1) Milbank v. Bevett (1817), 2 Mer. 406; Spratt v. Aheame (1834), 1 
Jo, Ex. Ir 60. 

(w) Norway v. Bowe (1812), 19 Ves. 144; Jefferys v Smith (1820), 1 
Jao & W. 298 , see County of Gloucester^ Ba/uk v Budry Merthyr Steam 
and House Coal Colliery Co , [1896] 1 Ch. 629, C A , po Lindlet, L J., 
at p 637; and see title Mines, Minerals, and Quarries, Vol. XX., 

pp 511,612 

(w) See Tyson v, FaircHough (1824), 2 Sim. & St. 142. 

(o) Street v. Anderton (1793), 4 Bro C C 414; Sandford v. BaUard 
(1861)* 30 Beav. 109 ; Smdford v. Ballard (No. 2) (1864), 33 Beav, 401, 

(p) Hargrave v. Hargra/ce (1846), 9 Beav 649; Samdford v. BaUard, 
swpra ; Murray v. CotMereUf [1866] W. N. 223 

(g) Porter v Lopes (1877), 7 Ch. D. 368 , see Beal md Personal Adoame 
Go V. McCarthy and Smith (1879), 40 L T. 878*; Sumsion v. Oridwell 
(1883), 31 W B 399; and see title Partition, Vol. XXL, p. 850. 

(r) The AmpthiU (1880), 6 P D. 224. 

(«) Brenam v. Preston (1862), 2 De G. M & G. 813, C. A. 

it) Kelly V. Hutton^ KeUy v. McMtmay (1869), 20 D. T. 201, C. A* 
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abuse of good &ith between the partners as to render dissolntion 
inevitable (u). 

Sub-8*ot. 5 . — In Aid of CredUon. 

667. An order for alimony in divorce proceedings constitutes the 
wife a judgment creditor, and may entitle her to a receiver of her 
husband’s interest under a settlement (a). 

658. An incumbrancer is entitled to a receiver if default has been 
made in payment of the principal (fc), or, in the case of an equitable 
charge, if his interest is in arrear (c) ; and, even if no default has been 
made, he may have a receiver appointed if he satisfies the court 
that his security is in jeopardy (J), and this applies to the floating 
security constituted by a debenture as well as to specific charges (e). 

In the case of mortgages of tolls of a public undertaking, the fact 
that interest is in arrear lustifies the appomtment of a receiver (/), 

659. A plaintiff who is seeking to establish u claim as a general 
creditor against a defendant is not, before trial, granted a receiver of 
spetufic property of the defendant, unless the evidence is very clear 
in hiB favour and the risk of eventual injury to the defendant very 
small ; but if the property is in no one’s possession, a receiver may 
bo appointed to preserve the property pending determination of the 
rights of the parties (^). 

660. Under the Bankruptcy Act, 1883 (h), before any receiving 
order is made, the oflicial receiver may bo appointed t?Uej m receiver 
of tho debtor’s property with power to take possession at once. 


{u) Chapman v Beach (1820), 1 Jac & W 694, Smithy. Jeyes (1841), 
4 Beav. 603 ; Baxter v Webt (1858), 28 L. J (CH ) 169; and see title 
Pabtnebship, Vol XXII , p 77 

{a) Oliver v. Lowther (1880), 28 W R 381 , and see titles Execution, 
Vol. XIV , p 119 ; Husband and Wife, Vol XVI , pp 688 — 590 

(b) Cuihngy. Townshend [Marquis) (1816), 19 Ves 628, 633; Ropkins 
V Worcester and Birmingham Canal Proprietors (1868), L. R 6 Eq. 437 ; 
Walsh V Dublin Fort and Docks Board (1881), 7L R. Ir 633, 644; Be 
Tea'kesbury Gas Co , Tysoe v. The Co , [1911] 2 Gli 279 ; affirmed, [1912] 
1 Gli 1, C. A ; and see title Mortgage, Vol XXI , pp 261 — 267 

(c) Meaden v Sealey (1849), 6 Haro, 620 , Bibsill v Bradford Tramways 
Co , Airf , [1891] W N 51; A6erdeewv. C^i%(1839), 3Y. &C (ex) 379, 382 

(d) Wildy y Mid-IIanis Bail Co (1868), 16 W R 409, McMahon y. 
I^oiih Kent honwoiks Co , [1891] 2 Ck 148 ; Edwards v. Standard Bolling 
Stock Syndicate, [1893] 1 Ch 574 ; Be Victona Steamboats, Ltd , SmiBi v. 
Wilkiiibon, [1897] i Ch 168 ; Grafton (Duke) v. Taylor, Manners (Earl) v. 
Taylor (1891), 7 T L. R 688^; Hogan v. Bodkin (1826), 1 Hog 374; 
Eerhert y Greene (1854), 3 1 Ch R 270; Moore y Malyon (1889), 
33 Sol Jo 699 ; and see title Mobtgage, Vol XXI , p. 261. 

(e) Be London Pressed Hinge Co ,Ltd., Campbell y. London Pressed Hinge 
Co , Ltd., [1906] 1 Ch. 676 ; Korton v Tates, [1906] 1 K. B 112, 122 As 
to the meanmg of '‘jeopardy,” see Be New York Taxveab Co,, Ltd , Sequin 
y The Go., [1912] W. N. 249 ; and see title Companies, Vol. V., p' 376. 

(f) Hopkins v Worcester and Birmingham Comal Proprietors (1868), L. R. 
6 Eq 437, 447 , Potts v, Warwick and Birmingham Carnal Navigation Co, 
(1863), Kay, 142 ; De Winton y, Brecon Corporation (1859), 26 Beav 633. 

(g) Owm and GuUh y. Homan (1863), 4 H. L Cas, 997 ; National Pro- 
vmoial Bamk of England y. Thomas (1876), 24 W R. 1013 ; see Arihv/rs, 
Minors y Artmr (1824), 1 Hog. 96 ; and see p 350, ante. 

(^) 46 ^ 47 Vict- 0 62, 8, 10 (1) ; and see title Bankruftct and Insol* 
VENoy, Vol. IL, p. 66. 
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Under the Finance Act, 1894 (i), where any proceeding for the Shot. 3. 
recovery of estate duty is instituted, the High Court may appoint a Grounds 
receiver of the property and the rents and profits thereof. of Appoint- 

ment. 


Stjb-Seot. C . — Reasons for Refusing, 

661 . A strong case must be made out to dispossess a party who Party in 
is interested and who has the legal title {k). As against a prior possession, 
legal mortgagee m possession, foi instance, a receiver will not be 
appointed unless his debt has been wholly satisfied (Z). The legal 

title, however, does not protect a party m possession from the 
appointment of a receiver if it has been acquired subject to e>tisiing 
equitable interests which he has failed to respect (m) or with notice 
of a lis pendens (a). 

662 . When the defendant in an administration action becomes EfEect of 
bankrupt, the absence of the trustee in bankruptcy is no sufficient 
reason for refusing to aiipomt a receiver, though it may prevent the 
effectual prosecution ot the action (o). When the property over 
which a receiver is claimed is in moitgage, it is no objection that 

the mortgagees are not before the comt, for their rights will not be 
prejudiced by the order {p) ; and, generally, where all necessary 
parties are not before the comt, it seems that a receiver may be 
appointed if the appointment cannot prejudice their interests (q). 

In the case, however, of a public trust, a receiver is not appointed 
in the absence of the Aitorney-GeiiGral(?). 

(i) 67 & 68 Vict c 30, a. 8 (13) ; Be Bowerman, Poiier v. Bowerman, 

[1908] 2 (Jh 340, and see title Estate and Other Death Duties, 

Vol XIII , p 226 

(L) Andrews v Powgs (1723), 2 Bro Pari Cas 604; Vcmn v. Barnett 
(1787), 2 Bro, C C 168 , Huguenin v. Baseley (1806), 13 Ves 106 ; Middle- 
ton V. Dodswell (1806), 13 Ves. 266 ; Lloyd v Passmgliam (1809), 16 Vea. 

69 ; Smith v Smith (1836), 2 Y. & C (ex ) 353 ; Butherford v Douglas 
(1822), 1 Sim & St. Ill, n. , Campbell v. Campbell (1864), 4 Maoq. 711, 

H L , Baxnbngqe v. Baddeley (1861), 3 Mac & G. 413, 420; Baird v 
Walker (1890), 36 Sol. Jo. 56; see Whitworth y Ganigain (1841),Cr & Ph 
326 (where a judgment creditor was m possession under an elegit, and the 
court refused to appomt a receiver agamst him at the instaiico ol an 
equitable moitgageewho reljod,not on any priority of title, but on charges 
ot fraud and collusion, which he failed to substantiate) 

(i) Quarrell v Beckford (1807), 13 Ves. 377 ; Codnngton v. Parker (1810), 

16 Ves. 469 ; Bemey v. Sewell (1820), 1 Jac.*& W. 647 , Faulkner v Darnel 
(1840), 3 Hare, 204, n. , Be Southern Bail. Co , Ex parte Bobson (1886), 

17 L R It 121, 140, C A In Archdeacon v. Bowes (1796), 3 Anst 752, 
the possession was referable to a tenancy, and not to the right ot the 
mortgagee ; and see title Mortgage, Vol XXL, pp. 261 — 263. 

(m) Pjiichard v. Fleetwood (1816), 1 Mer, 54. 

(n) Lmdon v. Moms (1832), 5 Sim, 247, 264. 

(o) Be Johnson, Steele v Oobham (1866), 1 Ch App. 325. 

(p) Dalmer v. Dashwood (1793)* 2 Cox, Eq. Cas. 378, 382 ; Norway v. 

Bowe (1812), 19 Ves 144 ; Smith v Egan (1837), Sau. & Sc. 238 ; Wells v. 

Kilptn (1874), L. R. 18 Eq. 298 , Brycrnt v. Bull, BuU v. Bryant (1878), 10 
Ch.D. 153. 

(ff) Eamp Y. Bobmson (1866), 3 De G. J. & Sm. 97, 109, 0 A. ; Holmes 
V. StfW (1840), 2 Beav 298. 

(r) Skinners^ Co v. Irish Society (1836), 1 My. & Gr. 162 ; see Gray v. 

ChapHn (1826), 2 Buss. 126, 147. 
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tt!^ 60 S 2 If the a^tplioaxit makes oat a cage for a receiver^ it in no 
grouDEid for refusing to make the appointment that a majority of 
those interested in the property do not desire it («), or that a prior 
incumbrancer objects (t). 

664 . In appointing a receiver, however, the court will take care 
to protect the rights of persons interested m the property other than 
the applicant(a). Thus, the appointment of a receiver at the instance 
of beneficiaries or unsecured creditors will be made without prejudice 
to the right of mortgagees to take possession (6) ; an appointment 
at the instance of puisne incumbrancers will be made without 
prejudice to the rights of prior incumbrancers (r), an inquiry as to 
priorities being directed, if necessary (d); and, after the death of a 
judgment debtor, the court will not, by appointing a receiver, assist 
one judgment creditor to obtain a preference over others who are 
not parties to the proceedings (e) ; and, generally, the court does not 
appoint a receiver if the appointment may involve grave risk of 
injury to the interests of other parties (/). 

665 . Laches and acquiescence on the part of the applicant may 
be a ground for refusing to aiipoint a receiver (^). Thus, one of 
several co-adventurers in a mining concern who has never interfered 
or asserted Lis title while it was being conducted at a loss, will not be 
allowed after many years to come forward in a time of prosperity 
and claim the appointment of a receiver on the ground of 'exclusion 
and mismanagement (fe)* 

(s) Oray v. Gha'plm (1826), 2 Russ 126, 131 ; Woodv Hiichings {1840), 
2 Beav. 289 , Chaid Bail Co , Fupp v Bndgewaier and Taunton 

Canal and Slolford Fad and liaihonrCo (1853), 11 Iluie, 241, 259 ; Palmer 
V, Wright (1846), 10 Beav 234; Archdeacon v Bowes (1796), 3 Anst. 762. 

(^) Silver V. Sorwich (Bishop) (1816), 3 Swan. 112, u , 114, n 

(«) Contact Corporation v. Tottenham and Hampstead Jumlwn Bail. Co., 
[1868] W. N. 242 

(b) Brycm v. Cormteh (1788), 1 Cox, Eq. Cas. 422 ; Davis v. Marlborough 
(Duhe) (1810), 2 Swan. 108, 137 ; Bamhigge v Bainbrigge (1850), 20 L. J. 
(CH) 139, J42; Wells \ Kilpin (1874), L. R. 18 Eq 298 , Searlev, Choat 
(1884), 26 Ch D. 723, C A. ; Walmsli^ v. Mundy (1884), 13 Q. B D. 807, 
C. A. ; Underhay v. Bead (1887), 20 Q B D. 209, 210, C A. ; Croshaw v. 
Lyndhwrst Shvp (Jo., [1897] 2 Ch. 154; Smith v, Egan (1837), San & Sc. 
238, 244 ; Sedt v. Cooper (1880), 16 Ch. D. 544, 646, 0. A. ; Be Whdeley, 
WhiteUy y. Dearoyd (1887). 66 L. T. 846, 848. 

(c) Dcdmer v Dashwood (1793), 2 Cox, Eq. Cas. 878 ; Bemey v. Sewell 
(1820), 1 Jac & W. 647 ; Cox v. Champneys (1822), Jac. 676; Tanfield v. 
Irvme (1826), 2 Russ. 149 , Bhodes v Mostyn {Lo)d) (1853), 17 Jnr 1007 ; 
Pease v. Fletcher (1875), 1 Ch •D. 273 , Ommins v. Perkins, [1899] 1 Ch. 
16, 18, C. A. ; Be hid, Coope d? Co , Lid., Fisher v. The Co , Knox v. The 
Co., Arnold v. The Co,, [1911] 2 Ch. 223, 226; see title Mobtgagb, 
Vpl. XXI., p. 262. 

(d) Davis y Marlborough (Duke), supra, at pp. 137, 138 ; see title 
Mortgage, Vol. XXI., p. 263. 

(e) Be Cave^ Mainland y. Cave, [1892] W. N, 142, C. A. ; see title 
Execution, Vol. XIV., p. 121. 

(/) Skinners* Co. y. Irish Society (1836), 1 My. & Cr. 162; Owen and 
Quioh Honum (1863), 4 H. L. Cas 997. 

(g) Gfro^ V. Ckaphn, (1826), 2 Russ. 126, 142; Skinners* Co. y. Irish 
Society, supra. 

(k) Korwa/u v. Sowe (1812), 19 Ves. 144; see Fnpp y. Cha/rd Bail. Co., 
V. BrMewater and TamWon Ca/nal and Stolford Bail, and Eo/rbour 
Co., supra; Brman v. Preehn (1852), 2 De G. M. &; 0, A.; 

Tkomm V. Anderson (1870), L. B. 9 Eq, 526, 533. 
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Thoo^ the ciroamstances may justify the apj^tment of 8< 
a reoraver, the appointment is not made it it is songht for an firoands 
improper purpose. Thus, a partner is not tdlowed, by gettmg ofAppetet- 
himself appointed receiver, to obtain powers in excess of those J ^snt . 
authorised by the articles of partnership (i); nor is a receiver improper 
granted for the purpose of defeating an executor’s legal right of purpose, 
retainer (A), or his right of preferring one creditor to another of the 
same degree (Q; nor can a debtor obtain a receiver of his own 
property with a view to preventing his creditors from taking 
possession (m) ; and the court does not grant a receiver on an inter™ 
locutory application if it can only do so by prejudging the action 
itself (m). 

667. A receiver will not be appointed if the appointment would Nncatory 
be nugatory (o) ; but the fact that there is no person in whose name 

the receiver could sue to recover the property is not a sufficient 
ground for refusing a receiver (p), for the appointment at least 
operates as an injunction against receipt of the property by any 
party to the action (^). 

Beot, 4. — Choice of Person to he Appointed. 

Sub-Sect 1. — /» (lenerdl. 

668. On a motion for a receiver, the court doevS not usually appoint Nomination 
a named person there and then unless by consent (r), or unless the ^notion, 
applicant is the only person interested in the property (»), but, in 

cases of urgency, a named person or even the applicant himself may 
be appointed to act at once as interim receiver, the applicant undei- 
taking to abide by the order of the court and, if necessary, to be 

(t) Niemmn v. Niemann (1889), 43 Oh. D. 198, C. A 

{k) Be Wells, Molony v Biooke (1890), 45 Oh D. 669 ; Baird v. Walker 
(1890), 36 Sol Jo. 56 

(Z) Philips V. Jones (1884), 28 Sol Jo. 360, 0. A , disapproving dictum of 
Jessel, M K , m i2e EadcHffe, deceased, European Assurance S^oneiy v. 

Raddiffe (1878), 7 Ch. D. 733; Harris v. Earns (1887), 35 W R 710, 

Re Stevens^ Cooke v. Stevens, [1898] 1 Ch. 162, 173, C. A.; boe titlo 
Execftobs Administrators, Vol XIV , p. 265. 

(m) Piers v Latouche (1825), 1 Hog 310 

(w) Skinners* Co- v. Irish Sociel/y (1836), 1 My. & Cr, 162, Baxter v. 

West (1868), 28 L. J. (CH.) 1G9; TuoUr v. Prior (1887), 31 Sol Jo. 784 

(o) Mercantile Investment and General Trust Co v. River Plate Trust Loan 
and Agency Co, [im] 2 Ch 303, Edwards* db Co - y PKvird, [1909] 2 K B 
903, C A. ; see Whitworth v Whyddon (1860), 2 Mao & H 52; Re Knott 
End Railway Act, 1898, [1901] 2 Ch. 8, C. A , Harper v McIntyre (1907), 

61 Sol. Jo 701. 

(p) Wood V. Hitchings (1840), 2 Beav. 289. Acheson v. Hodges (1841), 

3 I. Eq ,R 616 , Kirk v. Houston (1843), 5 I Eq. R. 498 

(g) See p. 377, posZ. 

(r) Wilson V. Greenwood (1818), 1 Swan. 471, 483; Plews v. Baker 
(1873), L R 16 Eq 564,573; Re Llewellyn, Lane Y. Lane {ISS^), 25 Vii-X)- 
66, 68; Tiim v. Nixon (1883), 26 Ch D 238, 240; Re Golding (im), 

21 L. R. Ir. 194 ; Be Pryiheich, Piytherch v. Williams (1889), 42 Ch. D, 690, 

601 ; Makms v. Ihotson (Percy) S Sons, [1891] 1 Ch 133 , see Budgett v. 

Improved Pateni Forced Draught Furnace Syndicate, Ltd., [1901] W. N. 23. 

(«) Bagot V. Bagot (1838), 2 Jur. 1063, Holman v. Duncan (1853), 

IB Jur. 69 ; BoyU v. Bettws Lla/ntwvt OoUiery Co, (1876), 2 Ch. D. 726. 
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answerable in damages (f), and a judgment creditor is often so 
appointed (a). 

869. In ordinary cases the appointment is referred to chambers, 
where it is the duty of the master to select, from among the various 
persons nominated by the parties interested, the person whom he 
considers in all the circumstances of the case best fitted to fill the 
post (/>), In practice, the person nominated by the party having 
the carriage of the order is usually appointed, unless he is objected 
to and some other person shown to be better qualified (c), but special 
directions are sometimes given to the master that preference should 
be shown or should not be shown to the nominee of a particular 
party (d). 

670. The court does not interfere with the discretion of the master 
in mailing the appointment unless the person he has selected is 
shown to be unfit (e) or some question of principle is involved (/), 
and any objection to the master’s appointment should be made 
promptly (//). The mere allegation that someone else is better 
fitted for the post does not justify interference (/;). The Court of 
Appeal is guided by similar considerations when asked to review an 
appointment by the judge (t). 

671. An infant cannot be appointed a receiver (k). A peer of the 
realm has been said to be ineligible, because the ordinary remedies 
against a receiver, such as that of committal, are not available against 
him (/.), and a beneficed clergyman is under a statutory disability 


{t) Eawsonv Eawsow (1865), 11 L T. 595, BladettY Blackett (Wl)^ 
24 L T 276; Taylor v Bckerdey (1876), 2 Ch D 302, C A , Uyde v. 
Warden (1876), 1 Ex D. 309, C A ; Brenan v Preston (1852), 2 Do G M. 
& G 813, C A ; Truman & Co. v. Bedgrave (1881), 18 Cli D 547 , and 
seep 376, 

(a) Ftiggle v. Bland (1883), 11 Q. B. D. 711 , M‘Garry v White (1886), 
16 L. R. ir 322 ; Cummins v. Perkins, [1899] 1 Cli 16, 18, C. A ; and 
see title Execution, Vol XIV , p. 124 , p 364, j)Oi>t 

(h) Lespinasse v Bell (1821), 2 Jac. & W 436 , Wood v llitchings (1840), 
4 Jnr 858, Gnfinv Bishop's GasUe Bail Go (1867), 15 W R 1058. 
Whether a conditional appointment can be made, eg , to take effect only 
in the event ot the death of an existing receiver, is uncertain ; see 
Forhes v Hammond (1819), 1 Jac & W 88. 

(c) Wilson V. Poe (1825), 1 Hog 322 , Gihbs v. David (1876), L R 20 Eq 
373 

(d) Dillon V. Mouni-Cashell (Lady) (1727), 4 Bro Pari Cas. 306, 312, 
CoMurn v. Baphael (1825), 2 Sim. & St 453 ; Baylies v Baylies (1844), 
1 Coll 537, 648 , Norton v Gover, [1877] W. N. 206 , see The Ampthill 
(1880), 6 P D. 224 

(e) CreuzS v, London (Bishop) (1787), 2 Bro C C 263 , Thomas v. 
Dawkin (1792), 1 Ves. 452 , Tharpe v Tharpe (1806), 12 Ves 317 , A •(? 
V. Day (1817), 2 Madd 246, 252 , Be Bangor (Lo)d), a Lunatic (1818), 2 
Mol 518. 

(f) Perry y. Oriental Hotels Co (1870), 5 Ch App 420; and seep 362, post. 

(q) Chador v Maclean (1848), 11 L. T. (0 s ) 2 

(h) Bowershank v. Colasseau (1796), 3 Ves 164, Anon (1797), 3 Ves, 
515 , A -G. V. Day, supra 

(t) Cookes V. Cookes (1865), 2 De G. J. & Sm. 626, C A ; Nothard v 
Proctor (1875), 1 Ch. D. 4, 8, C. A. ; Lupton v. Stephenson (1848), 11 
1. Eq. R. 484. 

(h) See title Infants and Children, Vol XVIL, p. 47 

(1) 4*-0 V. Gee (1813), 2 Ves. & B 208 , but, sembU, privilege against 
arrest can only be asserted in puuitive proceedings, not against an order 
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in Ireland (w), and, semhle, also in England («), unless he acts with- 
out remuneration (o). It is also an objection that the person 
proposed has given security to the Crown which might result in all 
his property being swept away by prerogative process (p). 

In the ordinary case of a receivership of the rents and profits 
of lands, it is not a fatal objection that the person nominated has no 
experience of estate management {q), or even that he is illiterate (r), 
provided that he is in other respects well qualified. 

It is a serious objection, however, if he lives at a great distance 
from the estate (s), or if Ins own daily affairs leave no time for 
personal attention to the duties of the office. Thus, a banister 
practising in London who is also a membei of Parliament is not 
primd facie a suitable receiver for a noith countiy estate, though 
these objections may be outweighed by his position in the family 
and special confidence reposed m him by the testator [a ) ; but neither 
a practising barrister nor a member of Parliament is disqualified as 
such (ft). 

672. In the case of foreign property, a person resident in the 
foreign country may be appointed receiver, or an English receiver 
may be appointed and authorised to employ an agent abroad (c). 

673. Two or more persons may be appointed joint receivers where 
conflicting interests or other circumstances render it desirable (d). 


for oominittal made merely to compel obedience to an order of the court ; 
see 1 B] Com. 165, May, Parliamentary Bractice, 11th ed , pp 116 etseq ; 
Aylesford (Earl) v Pouleit (Karl), (181)2] 2 Ch 60, and see titles 
Pakli AMENT, Vol XXI , pp 779, 780 ; Peerages and Dignities, Vol. 
XXII., p 271 

(m) Stat (1824) 6 Geo. 4, c 91, s. 2 , Jfayna v. Jfayna (1825), 2Mol 362; 
and see note (g^), p 418, qmt 

(n) See Pluralities Act, 1838 (1 & 2 Vict o 106), s. 29 ; title Ecclesias- 
tical Law, Vol XI , pp 557, 658. 

(o) Gardner v Blane (1842), 1 JJaro, 381 

(p) A -G V Bay (1817), 2 Madd 240, 254 (receiver-general of a county). 

(q) Wtl1i%ns V Williams (1798), 3 Ves 588 , Garlamd v Garland (1793), 
2 Ves 137: Bagot v. Bagot (1841), 10 L J (ch ) 116, 120. 

(r) Chaylor v. Macleam (1848), 11 L T (0 s ) 2. 

(«) Re Erungton, Ex parte Fermor (1821), Jac 404 With the means of 
communication that now ezist this objection is of less weight than foimerly ; 
see, for instance. Be Carshallon Park Estate, Lid , Giaham v The Co,, 
TumeU v. The Co , [1908] 2 Ch 62, 68 

(a) Wyvme v. Newhorovgh (Lord) (1808),* 15 Ves. 283. 

(b) Gailand v. Gailand, supra; Wynne v. Newhorough (Lord), supra; 
Wilkins V. Williams, supra , Be Emngton, Ex parte Fermor, supia A 
member of Parhament, however, if appointed receiver, cannot be com- 
mitted for contempt of court unless the proceedings are of a punitive 
character (Be Gent, GenUDavis v Hams (1888), 40 Ch D 190). 

(c) — *— V Lindsey (1808), 15 Ves. 91 , Oockbum v. Raphael (1625), 
2 Sim & St. 453 ; Codnngton v Johnstone (1838), 1 Bcav 520 : Hinton v. 
Galh (1864), 24 L. J. (ch ) 121 , Bolton v Curi'e (1894), 70 L. T 769 ; Be 
Husnae Copper Mines, Ltd , Matheson Jc Co, v The Co,, [1910] W. N. 218 ; 
see 1 Setfen, Judgments and Orders, 7th ed , pp 776 ei seq 

(d) Scott V. Platel (1847), 2 Ph 229 ; Bamsden v. Fairthrov (1862), 1 New 
Kep. 389; Gardner v London, Chatham and Dover Bad Co, (No 1), 
Drcmbndge v. Same, Gardner v. Same (No 2), Imperial Mercantile Credit 
Association v. Same (1867), 2 Ch. App. 201, 223 ; Blackett v. Blackett 
(1871), 24 L. T 276 ; Trade Auxiliary Co, v. Vickers (1873), L. R. 16 Eq. 
303 ; EiUs v. Beeves (1832)» 31 W. B, 209 ; Be Parker <md Parker, Ex 
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Sub-Sect 2-*- Interested Party* 

674 . As a matter of principle, a person ought not to be appointed 
who has shown a partiality for one of the parties (c), or who proposes 
to act under the direction and control of one of the parties (/), or 
whose interests may conflict with his duties (</), though it may 
sometimes be desirable on grounds of convenience to retain the 
services of someone already employed by a party interested (h). A 
party to the action should not be appointed unless by consent (?), 
or unless there are special circumstances justifying his appointment 
in preference to others (A) ; indeed, a party to the action cannot 
propose himself without the leave of the court (if), and such leave 
when given does no more than remove the disability under which he 
would otherwiso have rested (tn). 

675. A person whose duty it would otherwise be to check the 
accounts of the receiver and control his actions should not be 
appointed, unless there are very special circumstances rendeiing 
bis appointment desirable (??). Thus, the next friend of an infant 
plaintiff will not be appointed, even though no objection is raised 
by the other parties to the action (o); nor should a son of the 
next friend be appointed (p); and, semhle, a master of the Supreme 
Court is not fitted for the post, inasmuch as his accounts would 
come under the review of one of his colleagues (q). For the same 
reason, it is not desirable that the master should himself nominate 
the receiver, though it may be that in a matter of public concern 


parte Official Receiver (1884), 1 Morr 39; Strappr Bull, Sons c0 Oo., 
Bhaw V. London School Board, [1895] 2 Ch 1, 2, C A ; Milward v Avill 
and Smart, Ltd, [1897] W. N. 162, Duder v. Amsterdamsch Trustees 
Kantoor, [1902] 2 Ch 132. 

(e) Blakeway v, Blakeway (1833), 2 L. J (cH ) 76; Wnght v Vernon 
(1866), 3 Drew. 112, 120; Yoimg v. BuckeU (1882), 46 L T 266; Be 
Bouse Improvement Associaiwn, Ltd,, Giles v. KuUall (1885), 78 L. T Jo. 
130, 362, C A 

if) Davis V Mailboiough (Duke) (1819), 2 Swan, 108, 118; Luptonv. 
Stephenson (1848), 11 I Eq. R, 484 

(a) Fiipp y Chard Bail Co , Fiipp v Bildgewaier and Taunton Canal 
and Stolford Bail and Barbour Co (1853), 11 Hare, 241. 

(h) Lespinasse v Bell (1821), 2 Jac & W. 436 

(i) Downshire (Mawhioness) v Tynell (1831), Hayes, 354; Dawson V. 
Yates (1839), 1 Beav. 301, 306, Be Lloyd, Allen v. Lloyd (1879), 12 
Ch, D. 447, C. A. ; Be Piyiheich, Frytheich v. WiUiams (1889), 42 Ch D 
690, 601 ; Shorter v Shorte), [1911] P, 184 As to appomijng a judgment 
creditor, see p 360, ante, p 36^, post, title Execution, Vol XIV ,p. 124 

(k) Saigant v. Bead (1876), 1 Ch D 600; Boffinan v Duncan (1863), 
18 Jut 69 ; Turner v. Donegal (Lord) (1845), 8 1 Eq R. 235 ; Powys v. 
Bla^ave (1854), 18 Jur. 462, Moore v. 0*Loghlin (1879), 3 L. R. Ir. 406, 
407 ; see p. 375. post. 

(l) Dmeon v. Yates, supra; Meaden v. SeaUy (1849), 6 Hwe, 620; 
Sargani v. Bead, supra. In partnership actions, each party is generally 
allowed to propose himself as receiver and manager (1 Seton, Judgments 
and Orders^ 7th ed , p 729 , Pint v. Boncoroni, [1892] 1 Ch 633, 638) 

(w) Fingal (Earl) v. Blake (1829), 2 Mol. 50; Blakeney v. Dufaur 
(1851), 15 Beav. 40, 43 ; Banks v. Banks (1860), 14 Jur. 669. 

(n) Ex paHe Pincke (1817), 2 Mer 452, As to appointing a judgment 
ereditor, see note (t), supra. 

(o) Stone V. Wisidrt (1817), 2 Madd 64. 

(p) Taiylor v, OWum (1822), Jac. 627. 

(j) f(Ufte Eletdker (1801), 6 Ves. 427 ; Ex parte Pimke^ suprtk 
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he would be justified in doing so, if the parties interested failed to 
nominate within a reasonable time (r). 

A trustee will not be appointed, at any rate with remunera- 
tion («), unless by reason of special knowledge of the property (f) 
or special confidence reposed in him by the testator (a) he 
is better fitted for the post than anyone else; but a trustee 
is generally allowed to propose himself, if he offers to act 
without salary (fe), and the appointment of a trustee who has no 
active duties to perform, such as a trustee to preserve contingent 
remainders, is unobjectionable (c). 

For similar reasons, the appointment of the solicitor having the 
conduct of the cause (d), or who is actually and substantially the 
solicitor for the parties interested in the estate, the ostensible 
solicitor acting under his control (e), or the appointment of a mem- 
ber of the firm of solicitors acting for the plaintiff (/.), is improper ; 
but a solicitor is not as such ineligible for the position of receiver, 
though he is not allowed to charge profit costs {(j\ 

676 . In some cases, and particulaily where powers of manage- 
ment are conferred, it may be desirable that a peison with special 
knowledge or aptitude should be appointed (/<), notwithstanding that 
he is a party interested (i). Thus, m partnership actions a solvent 
partner is generally appointed (/r), and an executor or trustee is 
often appointed receiver and manager of a testator’s business (1), and, 
in the case of public undertakings such as railways, the chairman, 
manager, or some other official of the company is usually chosen (m). 

(r) V. Day (1817), 2 Madd 246 

(s) Anon (1797), 3 Ves 516, — v Jolland {IS02), 8 Ves. 72; Sykes 
V. Eastings (1805), 11 Ves. 363 , Sutton v Jones, Jones v. Sutton (1809), 
15 Ves 584 

(t) Eibbert v. Jenkins (1805), cited in SyTces v Bastings, sum a, 

(a) Bewpoit v. Bury (1867), 23 Beav. 30, Gardner v. Blane (1842), 

1 Hare, 381 ; Monson v, Monson (1838), 4 My & Cr. 215 (consignee of 
West Indian Estate) 

(b) Banks v. Banks (1850), ]4 Jur 659 , Brodie v. Barry (1811), 3 Mer. 
696 ; Tait v. Jmkins (1842), 1 Y & C Ch (las 492. 

(c) Suttm, V. Jones, Jones v Sutton, supra 

(d) Garland v Garland (1793), 2 Ves 137 ; see Ex parte Pincke (1817), 

2 Mer 452 

(e) Sutton V Jones, Jones v Sutton, supra. 

if) Be Lloyd, Allen v. Lloyd (1879), 12 Ch. D. 447, G. A. 

\g) Wilson V. Foe (1825), 1 Hog 322; see Lupton v Stephenson 
(1848), 11 L Eq. R. 484; Della Cornea r, Hayward (1825), M‘Cle & Yo, 
272; Bagot v. Bagot (1841), 10 L. J (ch.) 116, 120 

(h) Lupton V Stephenson (1848), 11 1. Eq R. 484 ; Gibbs v. David (1875), 
L R. 20 Eq. 373 

(i) Be Goldmg (1888), 21 L R. Ir. 194; Makins v. Ihotson {Percy) 
db Sons, [1891] 1 Ch. 133 ; Avheson v Hodges (1841), 3 I. Eq R 516. 

(k) Ufargant v. Bead (1876), 1 Ch D 600 ; Collins v. Barkei, ( 1893] 1 Ch. 
678 ; Wilsonr. Greenwood (1818), 1 Swan 471 , Blakeneyy. Dufaur (1851), 
15 Beav. 40; see Bloomer v Gume (1907), 51 Sol. Jo. 277; and see 
note if), p. 362, ante. 

(0 Weite V. Wales (1855), 4 De G. M & G. 816. 

(w) Gardner v London, Chatham and Dover Bail. Co. (No }), Drawbridge 
T. Same, Gardner v. Same (No 2), Imperial Mercantile Credit Assoeiatum 
Vi. Same (1867), 2 Ch. App. 201, 219 ; Potts v. Warwick and Birmingham 
Canal HavigaMon Co, (1853), Kay, 142; Ames v. Birkevihead Docks 
[Trustee) (1855), 20 Beav, 332; see title Railways ak0 Canals, 
Vol. XXIIL, p, 766, 
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Smt.4. So, also, when a company is in liquidation, the liquidator is 
Choice of generally appointed on grounds of economy and convenience (n), and 
Person to be any receiver already in possession under an order of the court is 
Appointed, discharged (o) ; but if the liquidator of a mining company m 
voluntary liquidition has not the means of keepmg the mine open, 
an incumbrancer whose security is in consequence imperilled may 
have a receiver appointed in spite of opposition by the company (p), 
and a liquidator will not be apiiointed receiver if he has assumed an 
attitude of hostility to the secured creditors (q). 


Nominees 
who are 
preferred. 


Judgment 
creditor or 
mortgagee. 


Sub-Sbct. Z—RnfM of Creditor to Nominate 

677. A judgment creditor or an incumbrancer is m general 
entitled to have Ins own nommee appointed receiver on satisfying 
the court of his fitness for the post by afi&davit (/) ; but, if the value 
of the equity of redemption is as groat as that of the moitgage debt, 
and the master chooses to appoint the nominee of the mortgagor, 
his discietion will not be mteifered with on the mere ground that 
the mortgagee’s nominee is beltei qualifiGd(.s), In the case of 
debentures, the nominee of trustees representing Ihe whole body of 
debenture-holders is preferred to the nominee of an individual 
debenture-holder, even though his action is prior m point of 
tinie(0; and, as between seveial incumbrancers, the nominee of a 
prior incumbrancer is preferred (a); but, when one order foi ihe 
appointment of a receiver is made on several applications of persons 
whose rights are in other respects equal, the carnage of the order 
with its resulting advantages is generally given to the person 
whose notice of motion was first served, even though lus wiit is not 
the earliest (a). 

678. A judgment creditor or mortgagee will not himself be 
appointed receiver unless he consents to act without salaiy (b), 

{n) Perrif v Oriental Eoteh Co, (1870), 6 Ch App 420 ; Tottenham v. 
Swansea Zinc Ore Co, (1884), 63 L J (ch ) 776; Willmott v London 
Celluloid Co (1886), 52 L. T. 642 ; Be Pound (Henry), Son and Hutehvns 
(1889), 42 Ch D 402, 419, 423, C A ; Be Stuhhs (Joshua), Ltd, Barney 
V Stubbs (Joshua), Lid , [1891] 1 Ch 475, 482, C A , British Linen Co. v. 
South American and Mexican Co , [1894] 1 Ch 108, C A 

(o) See p. 416, post , secus, as to receivers appointed out of court j 
sec Be Pound (Henry), Son and Hutchins, supra ; Be Stubbs (Joshua), Lid , 
Barney v Stuhbs (Joshua) Ltd , suvra, 

(p) Boyle V Bettws LlantwU CoUiery Co (1876), 2 Ch. D 726 

(o) Be House Improvement Association, Lid , Giles v. NuttaJl (1885), 78 
L. T. Jo 130, 352, C A. ; and see title Companies, Vol. V , p. 378 

(r) Bowersbank v. Colasseau (3796), 3 Ves 164, Wilkins v. Williams 
(1798), 3 Yes. 588, Anderson v Eemshead (1852), 16 Beav. 329, 344, 
345 

(tf) Thomas v Dawkin (1792), 3 Bro C 0 608 ; 1 Ves. 452 

(/) Re Parsonage (Septimus) dt Co , Ltd , Arts v. The Co , Law Guaiantee 
and Trust Soetefy v. The Co. (1901), 17 T L. R 420, C A 

(u) Bord V. ToUemache (1862), I New Rep 177 

(a) Bari v. Tulk (1849), 6 Hare, 611 ; see Sargant v. Bead (1876), 1 
Ch D 600. 

(b) Sayers v. Whitfield (1829), 1 Knapp, 133, 142, P C ; Cummins v. 
Perkins, 11899] 1 Ch. 16, 18, C. A. ; Beel)a/vi8 v Barrett (1844), 13 L. J. 
(CH.) 304; Oox V. Ohampneys (1822), Jao. 676 (consignee of West Indian 
estate); Beamish v. Stephenson (1886), 18 L. R, Ir, 319, see title 
g;5ECi;TiON,Vol.XIV.,p 12i 
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Sect. 5. — Pioptrly in Respect of which AppointnMt wVl le 
Made (c). 

Sub-Sect I,— In General 

679. A receiver may be appointed of the rents and profits of 
land, whether m possession or reversion (r/), and of all hnd& of per- 
sonalty, including such diverse fonus of property as a ship (^), a 
cargo of guano (y), furniture and chattels (//), a reversionary interest, 
whether legal or equitable (/i), vested or contingent (i), a married 
woman*s separate estate not subject to a restraint on anticipation (A), 
the rates and tolls of a public undei taking (/), the machinery of a 
ship temporarily at an engineer’s for repaiis(/a), a newspaper (//), 
cabs and hoises used in the business of a cab proprietor (o), the rents 
and profits deiivable from the office of Master Fprester of Eoyal 
Forests (p), the box office receipts of a theatre (q), impropriate 


Sect. 6 
Property 
In Bespect 
of which 
Appoint- 
ment will 
he Made. 

Kinds of 
propel ty in 
respect of 
which Older 
may be 

granted 


(c) Sco also title Execution, Vol. XIV, pp 118—122 

{d) Tie Jones and Judgments Act, 1864, ri895] W. N 123 Semble, where 
the interest is reversionary, the receiver should be appointed to receive the 
lents and profits receivable m respect of the reversionary mterest, not of 
the land, see Be Harnson and BottomUy, [1899] 1 Ch. 465, C A , per 
North, J , at p 467 A receiver may be appointed of a rcntcliarge, or of 
a tee farm lent {Manly v Hawkins (1838), 1 Dr & Wal 363; Stevelly v. 
Murphy (1840), 2 1 Eq 448) 

(e) Brenan v Preston (1852), 2 DeG M & G 813, C A; Liverpool 
Marine Credit Co v Wilson (1872), 7 Ch App 607, 611 , Keith v. Burrows 
(1876), 1 C. P I) 722, 736 , Croshaw v Lyndhurst 8hip Co , [1897] 2 Ch. 
164, 165. 

(/) Peruvian Guano Go v Dreyfus Brothers dt Co ^ [1892] A C 166. 

(q) Taylor v. Mersky (1870), 2 Ch D 302. C A ; Bawson v Bawson 
(1865), 11 L 595, Manchester and Liverpool Distuct Banking Co v. 
Parkinson (1S88), 22 Q. B D 173, C. A ; Hoare (Chailes) dc Co. v. Hove 
Bungalows, Lid (1912), 66 Sol Jo 686 ; and, as to heirlooms, see Shaftes^ 
hury (Earl) v Marlborough (Duke) (1820), 1 Seton, Judgments and Orders, 
7th‘ ed , p 735 

(h) Fugqk v Bland (1883), 11 Q B D. 711 ; Tyrrell v. Painton, [1895] 
1 Q. B 202, 205, C A , Ideal Bedding Co., Ltd. v Holland, [1907] 2 Ch. 
167 

(i) Macnicolly ParneZi (1887), 36 W. E. 773 ; CampheU'7. Gam/phellwnd 
Davis (1895), 72 L T. 294 

(k) Be Peace and Waller (1883), 24 Ch D 405, 408, C A ; Cummins v. 
Perkins, [1899] 1 Ch. 16, C A. ; as to restiained property, see p. 367, post. 

(i) Fnppv Chard Bail Co, Fnpp y, Bridgewater arid Taunton Canal 
and Stolford Bad and Harbour Go (1853\, 11 Hare, 241 ; Potts v. Warwick 
amd Birmingham Canal Navigation Co (1853), Kay, 142 ; Ames v. Birken- 
head Docks (Trustees) (1855), 20 Beav. 332, Hopkins v Worcester and 
Birmingham Canal Proprietors (1868), L E 6 Eq 437, 447 ; De Winion v. 
Brecon Corporation (1869), 26 Beav. 633 , and, as to turnpike tolls, see 
Melltsh V. Brooks (1840), 3 Beav 22; Dumiille v. Ashbrooke (IS2^), S 
KnfiB.*98, n , Knapp v. Williams (1798), 4 Ves 430, n, ; Crewe (Lord) v. 
Edelsion (1857), 1 De G. &; J 93, C. A. 

(m) Brenan v. Preston (1852), 2 De G. M & G. 813, C. A. 

(n) Chaplin v Young (1862), 6 L. T. 97; Kelly v. Hutton, Kelly v. 
McMurray (1869), 20 L T 201, C. A. 

(o) Howell V. Dawson (1884), 13 Q. B D. 67. 

(p) Bkmchard y. Oawthome (1831), 4 Sim. 666. 

(q) As between part propnetors (Const v. Hams (1824), Turn. & R 496, 
617), but not by way of equitable execution [Oadogan v. Xync Theatre, 

J1894J3Ch 338, C, A.). 
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tiiihes(r), the emoluments of a college fellowship (s), prize money (t), 
dividends on stocks and shares (a), an interest under a will (b\ or 
debts due to a firm or individual (c), and a receiver is often 
appointed in general terms over all the property and assets com- 
pnsed 111 a charge (d). 

Debenture-holders who have obtained such an order may, on 
obtaining judgment for the amount of their debt, have the receiver- 
ship extended to any property of the company not included in the 
order, so as to prevent other judgment creditors from seizing assets 
not covered by the debentures (c). 

680 . The interest affected must, however, be a genuine right of 
property. A receiver will not bo appointed, for instance, of a purely 
voluntary allowance (/), or of rates for paving and lighting expenses 
to be fixed by a future assessment and collected at a future time, 
where the commissioners or corporation concerned can take nothing 
for themselves, but are obliged to apply the proceeds as directed 
by statute {(f\ 

Nor will the appointment be made if it is likely to prove ineffec- 
tive (fe) or destrucfcjve of the property to which it relates ('i). A 
receiver will not be appointed, for instance, of an interest under a 
will which would be forfeited by the very fact of tlie appointment (fc). 

681 . A receiver will not be appointed of the future earnings of 
a debtor, unless he has himself assigned or charged them ( 1 ). 


(r) Dreier v MemdesUy (1844), 8 Jur. 547 ; Oallaghan v Beardon (1837), 
San. & Sc 682 

{$) Feistel V. King's College, Cambridge (1847), 10 Beav 491. 

{t) Alexander v. Wellington (Duke) (1831), 2 Buss & M 35. 

(a) As to the practice with regard to these, see Be Browne, [1894] 3 Ch. 
412, 417, C. A ; Auchmvl^ (1908), 99 L. T 462, C. A. ; Be Spurkng, 
[1909] 1 Ch 199, C. A 

(b) Cummvns v. Perkins, [1899] 1 Ch. 16, C. A. 

(c) Wigram v Buckley, [1894] 3 Ch. 483, C. A. ; Butter v. Everett, [1895] 
2 Ch. 872, Candler y, Ccmdler (1821), Madd & G. 141 

(d) Be Maudsla/y, Sons and Field, Maudslay v Maudslay, Sons amd 
Field, [1900] 1 Ch 602. But it is not the practice of the court at the 
instance of a judgment creditor to appoint a receiver of the debtor’s 
property generally {Eamilton v. Brogden, [1891] W. N. 14) 

(e) Hope V Croydon <md Norwood Tramways Co (1887), 34 Ch. D. 780. 

Ij) JB. V. Lincolnshire County Court Judge {ISSl), 20 Q B D. 167 (income 

of property held on discretionary trusts for the benefit of a debtor). As 
to gratuities to public servants, see the text, infra 

{g) Drewry v. Barnes (1826), 3 Buss. 94 ; see Preston v. Great Yarmouth 
Corporation (1872), 7 Ch. App. 655. 

(h) MeremPile Investment and General Trust Co, v. Biver Plate Trust, 
Loam and Agency Co , [1892] 2 Ch 303 ; Edwards d; Co, v Picard, [1909] 
2 KB. 903, C A. ; Be Knott End Bailway Act, 1898, [1901] 2 Ch. 8, 
C. A. ; see Etntvn v GalU (1854), 24 L. J. (CH ) 121 

(i) Cooper V, Keilly (1830), 1 Buss. & M. 660 (salary of assistant par- 
hamentary counsel to the Treasury (see note (i), p. 368, post ) ) ; Hamilton 
V. Brogden, [1891] W N. 36 (future director’s fees) 

{k) See CampheU v. ('ampbeU cmd Pavis (1896), 72 L T 294. As to the 
construction and effect of forfeiture clauses, see title Bankbuptct and 
iNSOtVENOT, Vol. II , pp 148 ^ $eq, 

(i) BamiUon y, Brogden, supra ; Holmes v. Millage, [1893] 1 Q. B, 551, 
666, C. A* ; Oadogan v. Lyne Thea^, Ltd., [1894] 3 Ch. 338, C. A. ; Edwards 
<9 Co. V, Pkard, supra. 
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682. A receiver cannot be appointed of permanent alimony 
granted under the provisions of the Matrimonial Cau&co Acts, 1857 (m) 
and 1866 of the Summary Jurisdiction (Mariied Women) Act, 
1895 (o), for such allowances aie intended for the personal benefit 
of the grantee and are therefore inalienable ; anda giatuity granted 
to a public servant who letires on account of ill-hcalth under the. 
age of sixty (jt>) is in the nature of a compassionati* allowance 
intended for his personal benefit and cannot be taken in execution 
before it has been paid to him (q). Weekly payments by way of 
compensation under the Workmen’s Compensation Act, 1906 (?*), 
are by statute inalienable (s). 

683. When property of a married woman is subject to a restraint 
on anticipation a receiver can only be appointed of income that has 
already accrued due {t). 

684. A receiver may lie appointed over the undertaking of a 
railway company under the Railway Companies Act, 1867 (a), even 
though the railway is not open for trafiic, provided there is anything 
for him to receive (b) ; but if the comiiany has acquired no land and 
constructed no railway, there is no undertaking of which a receiver 
can be appointed (c). A receiver so appointed has no right to 
receive unpaid capital (d), 

685. A receiver may be appointed of property abroad, notwith- 
standing that the court is unable to enforce delivery of possesbion 


(m) 20 & 21 Viot. c, 85, s. 32. 

(n) 29 & 30 Vict. o. 32, s. 1 , see Be Bohinson (1884), 27 Ch D 160, 
C. A. ; Watkins v. Watkins, [1896J P 222, C A. , Victor v. Vidot, [1912] 
1 K B 247, 253, C. A ; and see title Husband and Wife, Vob XVI , 
pp 564, 568 

(o) 58 & 59 Vict c 39, s. 5 ; see Paquine v. 8nary, [1909] 1 K. B 688, 
C. A. ; and see title Husband and Wife, Vol XVL, p. 599 

(p) Superannuation Act, 1859 (22 Yict. c 26), s. 6 

(q) Timothy v. Day, [1908J 2 1. R. 26, C A ; see Be Wicks, Ejc 'parts 
Wxcks (1881), 17 Ch. D. 70, C. A. ; Be Webber, Ex parte Webber (1886), 18 
Q. B. D 111. 

(r) 6 Edw 7, c 58. 

(«) ibid , Sched. I. (19) ; and see title Master and Servant, Vol XX., 

p. 208. 

(t) Eamett v. Macdouqall (1845), 8 Beav. 187 ; Fitzgihbon v. Blake 
(1852), 3 I. Ch R. 328. As to appointing a receiver to enloicc payment of 
costs of prooeedmgs mstituted by a married woman, see title Husband ano 
Wife, Vol XVI., p. 374. Ad to the general effect of such restraint, see 
ibid., pp. 359 et seq. As to appointing a receiver by way of equitable 
execution against sepaiate property of a married woman, see ibid , pp 309, 
467. 

(o) 30 & 31 Vict. c 127, s. 4. 

(by Be Knott End Bailway Act, 1898, [1901] 2 Oh. 8, G. A. , and see title 
Railwa-ts and Canals, Vol XXIII , pp 766, 766. 

(c) Be Birmingham and Lichfield Jmction Bail. Co. (1881), 18 Ch. D« 
155 

(d) Be Birmingham and Lichfield Junction Bail. Co, supra; Be West 
Lancashire Bad. Co. (1890), 63 L. T. 56 

(e) Cockbum v, Bmhml (1825), 2 Sim & St. 463 ; Houldikih v. Donegcd 
(Marquis) (1834), 8 Bh. (n. s ) 301, 843 ; Codrington v. Johnstone (1838), 
1 Beav. 620 , Keys v. Keys (1839), 1 Bear, 425 ; Smith v. Smith (1853), 
10 Hare, Appendix II.» Ixxi, ; Binkm y, OaJU (1854), 24 h, J. (oh.) 121 ; 
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Sub-Sbot. 2.— jSflfanw md Foisms, 

686. A receiver cannot be appointed of property which, either 
by express statutory enactment or on grounds of public policy, is 
incapable of assignment. Thus, the full pay of naval and military 
officers of the Crown (/) and the salaries of judges (g) and of all 
public officers (ft) paid out of national funds are inalienable on 
giounds of public policy (i). 

On grounds of public policy also a receiver cannot be appointed 
of the half-pay of a military officer, the object of which is to enable 
him to maintain his social position, so that his services may again 
be available when required (/c), nor of an allowance of a similar 
nature made to a public civil officer for maintenance pending his 
re-engagement (Z). 

With regard to public pensions, the general rule is that if 
awaided exclusively for past services and not made inalienable by 

'Bolton V. Curre (1894), 70 L. T 759; Be Maudslaj/f Sons and Fields 
Maudslay v Maudslay, Sons and Field, (19001 1 Ch 602; Duder v. 
Ansierdamsch Trvstees Kantooi, ('1902] 2 Ch 132, Be Emnac Copper 
Mines, Ltd , Matheson Co v. The , [191()J W N 218 As to loreign 
immovables generally, see title Conflict of Liws, Vol VL, pp 207 et seq, 

if) Apthorpev.Jpthorpeimi), 12 P D 192, C A 

(q) BeeFlartyv Od/wm (1790), 3 Term Rep. 681, 682; Davis y, Marl- 
borough (Duhe) (1818), 1 Swan 74, 79, 81. 

(h) In Fulmer v "Vaughan (1818), 3 Swan 173, it had been doubted 
whether a clerk of the peace was a “ public officer within the meaning 
of this rule, and a receiver was appointed only for the purpose of securing 
the profits of the office pending a decision; but see note (i), injia. The 
cleik to the deputy legistrar of the Pierogative Couit of Canterbury was 
held not to bo a “public officer*’ (Aston v Gwmnell (1829), 3 Y & J. 
136) The schoolmaster of an Irish national school is a “ public officer ” 
within the meaning of this rule (Picton v Cullen, [1900] 2 I R 612, C, A.), 
and so is the clerk to petty sessions m Ireland whose salary is paid not 
solely out of local funds, but in part out of the proceeds of fines at petty 
sessions {M*Creery v Bennett, [1904] 2 I R 69) A fellowship at the 
umversities is not a “public office” for this purpose (Feistel v. King's 
College, Camhndge (1847), 10 Beav 491) ; in the earlier case of Berlceley 
V. Kwq's College, Camhidgo (1830), 10 Beav 602, a receiver was retused on 
interlocutory motion apparently because the nature of the emoluments 
attaching to the office was not disclosed ; see Feistel v. King's College, 
(''ambiidge, supra, at p 499 

(i) Arhtckle Y. Cowtan (1803), 3 Bos & P. 321, 328; Palmer y. Bate 
(1821), 2Brod. & Bmg. 673 (clerk oi the peace). Be Mirams, [1891] 1 
Q B 694, 696 In Cooper v. Beilly (1830), 2 Sim 560; affirmed 1 Russ dc 
M. 560, it was held in the court of first instance that the salary of assistant 
parliamentary counsel to the Trcasuiy was mcapable of assignment, but 
this was doubted in Grenfell v. Windsor (Dean and Canons) (1840), 2 Beav. 
644, and the refusal to appomt a receiver may be [supported on other 
grounds, namely, that the appointment would have resulted m the salary 
being stopped, and would therefore have been nugatory. As to the sale 
of piibhc offices or of salaries or pensions mcidental thereto, see* titles 
Chunks in Action, Vol. IV., pp 400—402 ; Ckiminal Law and Pro- 
cedure, Vol IX, p. 486; Execution, Vol XIV, pp. 94, 96, 121, 122; 
Public Authobities and Public Officers, Vol XXIII, pp 360, 352; 
and set* title Bankbuftci and Insolvenct, Vol. II , pp. 190, 191. 

(k) Shne V. Lidderdale (1795), 2 Anat. 533, following Flarty v. Odium 
(1790). 3 Term Rep. 681 ; Lidderdale v Montrose (Duke) (1791), 4 Term 
Rep, 248 , Barwiek v Beade (1791), 1 Hy. BL 627 ; and see McCarthy v. 
QooU (1810), 1 Bali & B. 387, 380. 

(i) WaU V. Poster (1841), 8 M. & W, ,149. 
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statute, they are capable of assignment, but, if awarded either wholly 
or partly in consideration of some continuing duty or service, they 
cannot be assigned {m). Pensions awarded to public servants under 
the age of sixty, to which a statutory liability is attached to re-enter 
the public service if called upon, are therefore incapable of assign- 
ment and cannot be taken in execution (n). 

Naval and military pensions are by statute inalienable (o), but 
certain sums arising from the commutation of military pensions (p) 
may be the subject of a receivership order {q). 

Pensions and superannuation allowances granted to police 
constables, poor law officers, and asylum officers are by statute 
inalienable (a), but not so pensions of the Pioyal Irish Constabulary, 
which, therefore, being awarded solely for past services, may be 
the subject of a receive! ship order (6). In Ireland, superannuation 
allowances granted to corporate and other local public officers are 
by statute incapable of assignment (c). 

A receiver may be appointed of a Civil Sei vice pension (d), of a 
pension awarded as compensation for tlie abolition of a public office (e ) , 
of the retiring pension of a county court judge or of a judge of a 
Crown colony (J ), and of the pensions of military officers not in the 
service of the Crown (g ) , but not of a pension granted as a perpetual 
memorial of national gratitude for public services (h\ or, semble^ of 


(m) Bavis v. Marlhotonqh (Dulce) (1818), 1 Swan 74, 79 , Wells v* 
Foster (1841), 8 M & W 149, 152 

(ti) Superannuation Act, 1859 (22 Victi c 26), s 11, Waldionx Croghan 
(1881), 7 L R Ir 320; MacDonaUy O’Toole, [1908] 2 1. R 386 

(o) Naval and Marine Pay and Pensions Act, 1865 (28 & 29 Viet c 73), 
BB 4, 6 ; Greenwich Hospital Act, 1805 (28 & 29 Vict c 89), s 8 , Aimy 
Act (44 & 45 Vict c 58), s 141 , and see Lloi/d v Oheelham (1861), 
3 Gift 171, oveiruling Kmqht v Bulkeley (1859), 5 Jur (N s ) 817 , Btrcli 
T Birch (1883), 8 P D 1G3 , Lucas v Barns (1886), 18 Q B D 127,0 A, 
distinguishing Dent v Dent (1867), L R IP Ac T) 366, Ciowe v Price 
(1889), 22 Q B D 429, i) A , Jones <6 Co v Covevtty, [1909] 2 K. B. 
1029 ; and see title Royal Fouces 

(p) 7 e , sums arising under the Pensions Commutation Act, 1871 (34 & 35 

Vict c 36), which are not within the Aimy Act (44 45 Vict o. 58), 

S. 141 ; see note (o), supra 

(q) Crowe y Piice, supia 

(a) Police Act, 1890 (53 & 54 Vict. c 45), s 7 , Police (Scollaiid) Act, 
1890 (53 & 64 Vict c 67), b 7 , Poor Law Officers’ Superannuation Act, 
1896 (59 & 60 Vict c 50), s 10 , Asylums Officers' Superannuation Act, 
1909 (9 Edw 7, c 48), s 12, and see titles Lunatics and Peksons of 
Unsound Mind, Vol. XLX , p 483, note (/) , Police, Vol XXII , pp 512, 
513, PooK Law, Vol. XXII, p 647.* As to prison officeis, see title 
Pbisons, Vol XXni,p 241 

(b) Murphy v Green (1890), 26 L R. Ir 610, 0. A.; Manning y, 
Mulhns, [18981 2 I R 34, (’ A. 

(c) Local Officers’ Suiieiannuation Act (Ii eland) 1869, (32 & 33 Vict. 
c 79^, s 7 ; Brenan y, Monissey (1890), 26 L. R. Ir. 618 (retired town 
clerk). 

(d) Sansom v Sansom (1879), 4 P. D 69, Molony v CUuise (1892), 
30 L R. Ir. 99. and see Knill v. Dwmergiie, [1911] 2 Ch 199, C. A 

(e) Spooner v Payne (1849), 2 Do G & Sm. 439 , affirmed (1852), 1 
DeG M &G. 383 

^ Willcocl y Terrell (1878), 3 Ex. D. 323, C. A. ; Be Unggins, Bx park 
Euggins (1882), 21 Ch. D 85, C. A. 

(g) Heald v Bay (1862), 3 Gift. 467 ; Carew v. Cooper (1863), 4 Giff. 619t 

0i) Davis V. Marlborough (Duke)t supra. 
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any annuity granted by the Crown as incidental to the creation of a 
peerage {«). 

687. A receiver may be appointed of the profits of an ecclesiastical 
ofiBce, such as a canonry or a workhouse chaplaincy (fc), but not of 
a benefice with cure of souls ( 1 ), or of the retiring pension of an 
incumbent (m). 

Sub-Sect. 3. — Frope^ty already %n the Fosmsion of a Eecetver, 

688. The court does not as a rule appomt a receiver over 
property already in the possession of a receiver appointed m other 
proceedings (h), unless it is shown that those proceedings were 
collusive (o). A receiver may be so appointed at the instance of a 
prior incumbrancer, but he will not be allowed to act till the former 
receiver is lemoved(p). In some cases it may be convenient that 
the receiver already in possession should be appointed to act for the 
applicant, if he is willing to do so (5). 

689. A receiver may bo appointed of the rents and profits of land 
in the occupation of a sequestrator (r), but the appointment does not 
discharge the sequestration unless the receiver is appointed expressly 
in place of the sequestrator over all the sequestrated property (s). 

(*) Olivet V Emsowne (1514), Dyer, lb, 2 a; and see Davis v. Marlborough 
{Duke) (1818), 1 Swan 74, 82 

(k) Qrenfell v. Windsor [Dean and Oemons) (1840), 2 Beav 544 , and see 
Ee Mirams, [1891] 1 Q B. 594; and see title Ecclesiastical Law, Vol 
XI . p 432 

[l) Stat. (1571) 13 Eliz c. 20, repealed by stat. (1803) 43 Geo 3, c. 84, 
but revived by stat (1817), 57 Geo 3, c 99; Long v. Stone (1849), 3 
De G. & Sin. 308 , Walthew v Grafts (1851), 6 ExcU. 1 ; Dates Brothers 
(1854), 2 Sm. & G. 509 ; Hawkins v Gaihercole (1855), 6 De G M & G. 1. 
In Ireland there is no such statutory lestnction [Wise v. Betesford (1843), 
3 Dr & War. 276; Lymberry v. Eelshem (1852), 1 I Ch E 633; Cullen 
V. Eillaloe [Dea/n and Chapter) (1852), 2 I Ch E 133; Slronge v. Ormshy 
(1828), 2 Hog. 66) , and see title Ecclesiastical Law, Vol XI , pp 616, 619. 

(m) Incumbents’ Eesignation Act, 1871 (34 & 35 Vict. c 44), s 10; 
Oathercole v Smith (1881), 17 Ch.D. 1, 0 A ; and see title Ecclesiastical 
Law, Vol. XI , p 631 

[n) Valle v O'Beilly (1824), 1 Hog. 199; Biddmlph v. Hickman (1826), 
1 Hog. 244, Wood v Hitchings, GoodlaJee v. Wood (1840), 4 Jur. 868; 
Chaplin v Barnett (1911), Times, 20th December. 

(0) Nnthard v. Fioctor (1876), 1 Ch D 4, C. A. ; Be Mashelyne British 
Typewnter, Ltd., Stuart v. Maskelyne Bniish Typewnter, Ltd , [i898] 1 Ch. 
133, C. A , 

[p) Jrvmg v. Waller (1825), 1 Hog. 258 ; Soli v Cooper (1880), 16 Ch. D. 
644, 664. C A.; Be Connolly Brothers, Ltd , Wood y Connolly Brothers, 
Ltd., [1911] 1 Ch. 731, 741, 745, C, A. Sce72e Metropohtfm Amalgamated 
Estates, KM , Fnirweather v. The Co. [1912] 2 Ch. 497, 602 ; compare 
Pound (Um^) & Son v. Hutohms (1889), 42 Ch. D 402, C A. ; an^ see 
pp 341, 358, ^4, ante, and pp 418, 419, 428, post 

ig) Duder v. Amsterdamsch Trustees Kantoor, [1902] 2 Ch. 132, 144 (first 
receiver appointed under a deed). 

(r) White V. Feterhorough [Bishop) (1818), 3 Swan 109, following Siher 
V. Eotwich [Bishop) (1816), 3 Swan. 112, n. ; and see title Ecclesiastical 
Law, Vol. XL, p. 619. 

[s) Moynard v. Fomfret (1746), 3 Atk. 468, as explained s^naw v. 
Wright (1796), 3 Ves, 22 ; and see Beeves v. Cox (1849), 13 I. Eq. R. 247 
(a case of equitable exeeuUon); and title Execution, yol XIV., 
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Sect. 6.~Sectmtp Required. 

StJB-Seot l.—Tn Oeneral, 

690. Before the appointment of a receiver is completed, he 
must, unless the order otherwise directs, give security duly to 
account for his receipts and to pay the same as the court or judge 
shall direct (t). 


Sect. R. 
Secorltv 
Beaoired. 

Duty of 
receiver. 


691. In the absence of direction to the contrary, the security is Form of 
by recognisance in the form No. 21 in Appendix L to the Kules of sccuntyg 
the Supreme Court (a). The form referred to, however, is often 
superseded in practice by a form of joint and several bond by 
the receiver and a recognised guarantee society {h) for payment of 
the actual sum to be received, if capital, or of double the gross 
annual value in the case of income. If the amount exceeds iJ2,000, 
the receiver must also give his personal recognisance (/ ). If a 
guarantee society is not employed, the security taken is usually 
a recognisance of the receiver himself and two sureties, and 
any other form of security, for instance, a mortgage on land 
belonging to the receiver, has been said to bo improper (d). In 
some cases, where a party to the action applies for the appoint- 
ment of himself as receivei, he is directed to pay a lump 
sum into court by way of security in lieu of the ordinary bond or 
recognisance (c). If the amount for which security is required does 
not exceed £500, an undertaking in the form No. 21a of Appendix L 
to the Kules of the Supreme Court, signed by the receiver and his 
sureties, is accepted as sufficient security (/). 

In the Chancery Division, the recognisance or bond is given to the 
two senior masters for the time bemg attached to the chambers of 
the judge to whom the cause or matter is assigned (g). 


{t) R. S. C , Ord. 50, rr. 16, 17; Be Hoyland 8ilk/(tone Collteiy (1883), 
53 L J. (CH ) 352 If the order authorises the receiver to take posseBBion 
at once, but does not expressly durect secunty to be given, the poBsession 
of the receiver will be lawful and vahd against a judgment creditor 
who subsequently levies execution, notwithstanding that security has 
not been given v SJeerne Ironworks Co, Ltd, (1889), 60 L T. 

588) Beem, if the receiver is not empowered to act at once and hm appomt- 
ment is “ upon first givmg security ’’ (Defries v. Creed (1866), 1 1 Jur (n s.) 
360, 607 ; Edwards v. Edwards (1876), 2 Ch. D. 291, C. A. , Ee Bollason, 
Bollason v. BoUason (1887), 56 L. T, 303 , Be Eoundwood Colliery Co , Lee 
V Bomdwood Colliery Co, [1897] 1 Ch, ^73, 393, C A,; BidoutT. Fowler, 
[1904] 1 Ch. 658 , affirmed, [1904] 2 Ch. 93, C. A.), 

(a) R. S. C , Ord. 50, rr 16, 17. 

(h) See Colmore v. North (1872), 42 L. J. (cn ) 4, C. A. ; Carpenter rt 
Omen's Proctor (1882), 7 P £>. 236 ; Be Spintine^ Ltd , Owen v. Bpiritine, 
Ltd., [1902] W. N. 124, C A 

(c) *See R. S. C., Appendix L, No. 21A; Yearly Practice of the Supreme 
Court, 1913, pp 2098 et sea 

(d) Mead v. Orrery (Lord) (1746), 3 Atk 235, 237 ; though in Beiagh v- 
Coneemnon (1828), an Irish case, cited m Smith on Irish Receivers, p. 17, a 
transfer of Government stock is said to have been accepted ; the case is 
reported on other points (1828), 2 Mol 559 ; (1830), 2 Hog. 205. 

(e) Be Lloyd, Allen v. Lloyd (1879), 12 Ch D. 447, 448, C. A. ; Niemann 
V. Niemarm (1889), 43 Ch. D 198* 199, C. A. 

(/) R. S. C., Ord. 60, r. 16a (July, 1911). 

ig) R. S. C., Ord. 60, r. 4; Be British Power TracHon and lighting Co., 
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Foreign 
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A receiver’s security mast be given in London (h), except where 
the appointment is made in the district registries of Manchester or 
Liverpool (t). 

692 . A party to the action may be accepted as surety, but a 
solicitor having the conduct of the cause has been rejected (k), 
A partner in business of the receiver will not be accepted (/). 
Sureties must be sui juns and solvent, and the receiver is requirc^d 
from time to time to testify to their continued solvency on passing 
his accounts Further, inasmuch as one of the objects of 
having sureties is that they may look to the conduct of the receiviir 
and see that he performs his duties diligently, any arrangement by 
which they are given a control over in'^neys coming to the receiver’s 
hands, as a hint of indemnity, is highly improper (??). Where the 
security required is of Urge amount it may be distributed among a 
number of sureties (o). 

Individual sureties must, as a rule, be resident in this country (p), 
but in the case of corporations some latitude is allowed. The 
bond of a Scottish guarantee company may be accepted, provided 
the company submits to the jurisdiction of the couit (q), and the 
bond of a foreign company is admissible on the like condition 
if it has assets in this country and the court is satisfied as to 
its solvency (?*). 

If a surety goes abroad or becomes insolvent (s) or obtains his 
discharge (t), a substitute must be found and a hesli recognisance 
entered into; but in the event of death, no fiesh security will be 
re(jinied, unless the estate of the deceased surety is insufficient to 
cover the liability under the recognisance (a). 

693 . In order to reduce the amount of security to be given 


Ltd , Ilahfax Joint Stock Bankuiq Co , Ltd v British Power T taction and 
Lighting Co , Ltd , [1910] 2 Ch 470 For the form ot Bccuiity required m 
tlic King’s Beiich Division m cases of equitable execution, see the Central 
Ofiice Regulations, Yearly Practice ot the Supreme Court, 1913, pp. 716, 
2098 et seq , and see title Execution, Vol XIV , p 124 

(h) Be Capper, Bohertson v. Capper (1878), 26 W R 434. 

(t) See the directions of Kekewich, J , Yeaily Practice of the Supreme 
Court, 1913, p. 464 

(k) Byder v. Dickson (1835) (an Iiish case), cited m Bennett on Receivers, 
p. 107 

(l) Darnell’s Chancery Practice^ Vol II , 7th ed , p 1434, note (a). 

(m) R S C , Ord 60, r. 20 , and par^aph 4 of the toim there referred to. 

(n) Whte V. Baiiqh (1835), 3 Cl & Fin. 44, 59, 66, H L 

(o) Acheson v. Hodges (1841), 3 I Eq. R 516, Be M^Donaghs, Minors 
(1876), 10 1. R. Eq. 269 As to the position ot sureties, see pp 420 
et seq , jMSt. 

(p) Cockbum v. Bmhael (1825), 2 Sim. & St 463 • 

(o) Resolution of Cnancery Judges of 6th July, 1900; Yearly Practice 
of the Supreme Court, 1913, p 718. 

(r) Be Ooldfields of Venezuela (undated, but modern), C. A , cited in 

Aldnch V. British Onfin Chilled Iron and Steel Co , [1904] 2 K. B. 860. 
852 C. A ■- j f 

(s) Lane v. Townsend (1862), 2 L Ch R. 120 

(#) Vaughan V, 7a«^Aaw(174S), 1 Dick. 90 ; Blots v, Bette (1760), 1 Dicfc 
336. ; 

(a) iwroll V. (1841), }\ 6c K 941, 
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moneys that would otherwise come to the hands of the receiver may Sect, « 
be directed to be paid into court (^. Security 

Where the property over wHch the receiver is appointed is BeaniMil. 
extended or increases in value, additional securiiy may be incrca^or 
required (c) ; and similarly, where the property decreases in value, leduouon of 
an order may be obtained for reduction of security (d). The security, 
liquidator of a company, on being appomted receiver on behalf of 
debenture-holders, must give security in addition to what he has 
given as liquidator (e). 

694. When a receiver in appomted only until judgment or Continuation 
further order, his continuance by the judgment is in effect a new otappomt- 
appointment, and fresh security must bo given, unless tlie 
interlocutory order otherwise directs (/). 

695. A receiver who acts without giving the Becunty directed Afimgwith 
by the order of appointment is none the less liable to account (/;), secMinty 
but the balance found due from him is a simple cfuitraet debt 

instead of a debt of record (fc)- 

696. All the expenses of finding security, mcludiiig piemiums Co>,t of 
jiuyable to guarantee societies, must be borne by the receiver sccuntv 
personally, unless he is acting without salary, m which case they 

are allowed in hia accounts (i). 

697. Where trustees underkke to act as receivers without Seouniy 

salary and to account accordingly, they will not be required to give 
security beyond their own recognisances (/r) reemer 

698. In the case of West Indian estates, managers are rt^quued to West mdian 

give security to account for iheir receipts, but not for faithful estates, 
management (/) Receivers of West Indian estates appointed under 

the West Indian Incumbered Estates Acta, 1862 and 1864 (m), are 
required to give security 


(6) Pooh V Wood (1832), cited m 1 Seton, Judgments and Orders, 
7th ed , p 741 , see Be EaqJe (1847), 2 Ph 201 (a lunacy case) ; Gardner 

V London f Chatham and Dover Bail (No 1), Drawbridge v Same, 
Gardner v Same (No 2), Iviperial Meicavtile Credit Aseociaiioii v Same 
(1867), 2 Ch App 201, 219 

(0) Downehire v Tyrrell (1831), Hayes, 354, Wise v At>he (1839), 1 

I. Eq R 210, seieHaighy Grattan 1 Beav 201, WnxonY. Vise 

(1843), 6 I Eq R 276, Kelly v. Butledae (1845), 8 I Eq R 228, 230 

(d) Palmer, Company Precedents, VoL III , lltli ed , pp. 602-606 
(6) Tottenham v Swamsea Zinc Ore Go , Ltd (1884), ol L. T 61 ; Baitleit 

V Northumberland Avenue Hotel Co , Ltd (1886), 63 L. T. 611, C A , and 
sec, generally, title Companies, Vol V , pp 376 et seq 

(/) Bnnsley v. Lynton and Lynmoutth Hotel and Property Co, [1895] 
W N 63 

ig) Smart v Flood & Co (1883), 49 L, T 467 

(fe) Be Ward, Simmons v Bose, Weeks v Wa^d (1862), 31 Beav. 1. 

(t) Earns v. Sleep, [1897] 2 Ch 80, C A ; Be Golding [ISSS), 21 L. R. Ir. 
194.' 

(fe) Bainhngge v. Blair (1841), 3 Beav. 421, 

(1) Moms V EJme (1790), 1 Ves, 139 

(m) 26 & 26 Viet o 46 ; 27 & 28 Vict c. 108. 

. («) 1 Seton, Judgments and Orders, 7tli ed., p. 780, citmg Oust on West 
Indian Estates, pp 147, 



874 


RaoBrmsj 


SXOI. 6. 

' Seonrltr 
Beaoired. 

Receiver 
nommaied 
by parties 
mterested. 


Receiver 
nominated 
by testator. 


Receiver 

without 

salary. 

In caseR of 

equitable 

execution. 


Unpaid 
vendor as 
receiver. 


Sub-Sbcit. 2,— When Dispensed wUh, 

699. In certain cases a receiver appointed by the court is not 
required to give security beyond his own personal recognisance. 
If all the parties interested in the property are sut juris and them- 
selves nominate the receiver, security may be dispensed with at 
their request (a ) ; but, if the nomination is made by the court on a 
reference to chambers, security must be given (b), even though all 
parties are sia jtnis and are willing to dispense with it (c). 

If a testator by his will nominates a person to act as receiver of 
the rents and profits of realty, or if the person nominated by the 
parties has been employed by the testator m his lifetime as manager 
of the property, security may be dispensed with, notwithstanding 
that some of the parties interested are infants (d). 

Where a receiver is appointed without salary it is not unusual 
to dispense with security (e). 

700. In cases of equitable execution, where the appointment of a 
receiver is obtained not with a view to possession, but merely for 
the purpose of getting a charge upon the property, security is 
dispensed with, the plaintiff and the receiver undertaking not to act 
without the leave of tlie court (/), and where the judgment creditor 
is willing to act personally, he himself may be appointed receiver 
without salary and without security (gf), and such an appointment 
has been made even where immediate possession was con- 
templated (?i). Where the judgment debt and costs do not exceed 
£50, security is usually dispensed with in the King’s Bench 
Division, the plaintiff undertaking to answer for the acts and 
defaults of the receiver (O. 

701. Where the applicant, as unpaid vendor and equitable 
mortgagee, is virtually the owner of the property and the property 


{a) Bidout V. Plymouth {Bari) (1737), 1 Dick 68 ; Manners v. Furze 
^1847), 11 Beav 30, BaitleU v Northumhetland Avenue Hotel Co, Ltd. 
(1886), 63 L. T. 611, C A , per Chitty, J. ; Fraser v. Burgess (1860), 13 
Moo. P. C C. 314, 333. 

(h) Tyke v. Tylee (1853), 17 Beav. 583. 

(<j) Jiianners v. Furze, supra, see Conolly v. Codd (1834), Hayes 
& Jo 624 # 

(d) Eihberi v. Eibberi (1808), 3 Mer. 681 ; Carlisle {Countess) v Berkley 
{Lord) (1759), Amb. 699 ; Wilson v. Wilson (1847), 11 Jur. 793, 794 ; see 
Gardner v Plane (1842), 1 Hare, 381, 

(e) Gardner v. Plane, supra (whore one of several testamentary guardians 
and executors agamst whom a decree had been made m a suit by an infant 
for an account of rents and profits of realty, was appointed receiver without 
salary and without security) ; WeUsv. Woles (1856), 4 Do G. M. & G. 816; 
Be Prythereh, PrytherchY. Wilhams (1889), 42 Gh. D. 590, 698 (where a 
loi^al mortgagee in possession was himself appointed receiver without 
salary and without secunty, the mortgagor not objectmg), 

{f) EewcU V. Murray (1885), 62 L. T, 380 ; Be Watkins, Ex parte Evans 
(1879), 13 riL D. 262, 253, C. A. 

{g) Fvqq.e v. Bland (1883), 11 Q. P D. 711 ; Beamish v. Stephenson 
(1886), 18 L R Jr. 319 ; Vnderhm v. Bead (1887)* 20 Q. B, D. 209, C. A. : 
Mamieon v. Pametl (1887), 35 W. R. 773, 

(h) WalmsUy v. Mmdy (1884), 13 Q B. D. 807, 808, C. A. 

(<) Sw titie ExBcuMOK, VoL ZIV.,p 124; Departmental Directions, 
Xearly Practice of the Supreme Court, 1913, p. 717. 
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is in immediate danger of destruction, he is entitled to be appointed 6. 
receiver and manager without salary and without security in spite of Security 
opposition (k). Required. 

702. In cases where the delay incident to the completion of in matters of 
security might result in the loss or deterioration of the property, and ^^rgency. 
especially in the case of mortgagees or debenture-holders whose 
security is in jeopardy, a named person is often appointed on 
motion to act at once as receiver (Z), the plaintiff undertaking to be 
answerable for what he may receive or become liable to pay(m) 
before the completion of his security or before a receiver is duly 
appointed at chambers (w) ; and the order then proceeds to direct 
that security be given by a certain date, or that a proper poison be 
appointed receiver, as the case may be. The plaintiff himself may, 
under similar circumstances, be appointed inteiim receiver without 
security on his undertaking not to deal with the property except 
under the direction of the court (o). Whore the application is made 
ex puite an undertaking in damages may also be required ( 2 >), but 
this is not usual (a). 


Part III— Effect of Appointment. 

Sbci. l.—As agaimt PaaUet to the Action, their Tenants and Dchlors. 

703. By the order for the appointment of a receiver the court Ri^ht t(. 
assumes control of the property affected, and from that time the 
parties to the action retain possession only as custodians for the 
court (2f); but the receivei, when nominated, unless ho is authorised 

(k) Boyle v Bettws Llantwii Colliery Co. (1876), 2 Cli D 726 (where the 
lease of a coUiery was in danger of foi teituie owing to the msolvency of the 
purchasing company, and the mme itself in danger of destruction owing to 
the inabihty of the company to work it or to keep down rising watei ) ; 
and see note (e), p 374, ante. 

(l) Mahim v lhotso7ii (Vercy) Sons^ [1891] 1 Ch. 133. 

(w) See Be Dehentnu Uolderb' AcUons, [1900] W. N 68; 1 Seton, 
Judgments and Orders, 7th ed , p 725 

{n) Truman ^ Co \ Eedgrave (1881), 18 Ch. D. 547, 550 , Sums urn v. 

OrutweU (1833), 31 W R 399; BoelmY. Uoodkall, [19111 1 Oh 155, 156 

(o) Taylor v. BcJcersley (1876), 2 jJh D. 302, 0 A. ; see Hyde v. 

Warden (1876), 1 Ex. D 309, C. A. (where a plaintiff appellant was 
appointed receiver without security pendmg an appeal, on his uudei taking 
to abide by any order the court might make, theie being nothing for him 
to receive and only expenditure to oe inclined in the preservation of the 
projperty) ; see also Taylor v, Neate (1888), 39 Ch D. 538 (where the plaintiff 
in a pai^nership action was appointed interim receiver and manager 
without salary and without security) ; and see p. 359, mte 

(p) 1 Seton, Judgments and Orders, 6th ed., p. 765 ; Bawson v Bawson 
(1866), II L T 696; Taylor v. Eckersley^ supra (though the order m 
that case as piinted in 1 Seton, Judgments and Ordeis, 6th ed., p. 751, 
does not include an undertakmg m damages) ; and see Bvam v. Lloyd, 

[1889] W N. 171. 

(a) Be PaPtiek, Bills v. Tatham (1888), as reported m 85 L. T. Jo. 398 

(5) Feruvim Omno Oo, v< Breufus Brothers ^ Co , [1892] A, G, 166, 187, 

196 , 
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to take possession' at oDce(c), cannot take possession until he has 
completed his security (rf), and even then he cannot compel delivery 
of possession until an order directing delivery of possession has been 
obtained and served on the parties (e). Such a direction is, however, 
usually inserted in the order of appointment (/), whether made at 
the trial or on an interlocutory application (17). The order for 
possession may be enforced either by attachment {h\ or by writ of 
possession in the case of land (0i or by writ of assistance in the case of 
specific chattels (A), but those writs cannot be issued unless a time 
has been limited within which possession must be delivered (/). In 
a foreclosure action, though the defendant may be ordered to deliver 
up possession to the receiver, the court will not prejudge the action 
by restraining him from remaining on the premises {in). 

704 . An order may also be obtained for an occupation rent to be 
fixed against a defendant in occupation of any part of the premises (w), 
but this constitutes him a tenant only from the date of the order, 
and does not entitle the receiver, at any rate until the rights of the 
parties have been determined in the action, to any payment in 
lespect of his previous possession (0) , nor can a receiver distrain 
upon the goods of a defendant in possession who has not been 
constituted a tenant (p). 


(c) Mornhonv SKerne Iionwoils, Lid (1889), COL T 688 

(d) Defnet* v Cieed (1865), 34 L J. (cir ) 607 , Edwards v Edwards 
(1876), 2 011 D 291, C A . Be Bollason, BoUasony Bollason (1887), 56 
L T 303, Be Bonndwood (Jollienj Co, Lee v Boimdwood Collieri/ Co, 
[1897] 1 Cli 373,0 A ,Btdouty Eowler,[\^i)4:\ 1 Ch 658, affiimod, [1904J 

2 Ch 93, C. A ; but moneys collected by the plamtill’s solicitor ponding 
<omplotion of the receiver’s secuiity must be regaided as collected on 
behalf of the receiver and handed to him on completion of his security 
without any deduction m lespcct of a solicitor's hen for costs or an 
executor’s right of retamei (Wiclcens v. Townshend (1830), 1 Russ & M. 
361 , Be Birt, Biri v Buit (1883), 22 Ch. D 604) , and as to security, see 
p 371, ante 

{e) Dove v Dove (1783), 2 Dick 617, E'erguson v Tadvian (1820), cited 
in Oreen v Grten (1828), 2 Sim 394, 401, 410; see Green v Green (1829), 

3 Sim 430, Bandfield v Eandfield (1859), 7 W R 651, Ciowy Wood 
(1850), 13 Beav 271 , Be Della BocelhCs Estate (1802), 29 L R Ir 464 

(/) IfawlesY iZotad, [1881] W N 128, C A.; Edgellv Wilson, [1893] 
W N 145 

(g) Jnd, Coope <& Go v. Nee, [1895J W N. 8 

(h) R. S C , Ord 43, rr 7, 24, see Mullarkey v Donolwe (1886), 16 
L. R Ir 365; Be Sacke), Ex paria Packer (1888), 22 Q B. D 179, 185, 
C A ; and title Contemi’t oh Coukt, Attachment, and Committal, 
Vol VII., pp 307 et seq 

{i) R. S. C,, Ord 47 , Hall v Rail (1878), 47 L J (cii ) 680; and as to 
wilt of possession, see title Execution, Vol XIV., p 76 

(A) (Jazet de la Bordc v Otkon (1874), 23 W R 110 , Wyman v knight 
(1888), 39 Ch. D 165, see Be Maudslay, Sons and Field, Mandslay v. 
Maudslay, Sons cwid Eheld, [1900] 1 Ch 602, 611 ; and as to wilts ot assist- 
•mce, SOP utle Execution, Vol XIV , p 75 

(i) R Ord. 41, r 5 , Savage v. Bentley (1904), 90 L. T. 641 

(m) Taylor v. Soper (1890), 62 L T 828 

(w) Bandfield v. Bandfield (1859), 7 W R 661 ; Everett v. BeUing (1852), 
22 L J. (CH)7’>, Be Burchnall, Walker y Bnrchnall, if 171. 

( 0 ) Lloyd y. Mason (1836), 2 My & Cr. 487 ; Yorkshire Banking Go, v, 
MuUan (1887), 36 Ch. D. 126. 

(p) Griffith T. Griffi^th (1761), 2 Ve«. Sea. 400. 
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705 . The appointment of a receiver operates as an injunction 
restraining the parties to che action from receiving any pait of the 
property affected by the appointment (5). 

The appointment of a Kiooiver in an administration action 
deprives the executor of the right of obtaining i»f)SseRSion v)f tho 
assets (r), and consequently of his right of retainer, except as to 
assets received by Inm before the appointment (s). 

The appointment of a receiver by a mortgagee out of court does 
not of itself prevent the mortgagee fiom afterwards issuing a 
specially indorsed writ (t) and obtaining judgment («), laovided that 
no moneys have come to the hands of tlui receiver , but, if the 
receiver has received moneys, and the amount due from the 
mortgagor is in consequence uncertain, leave to defend tho action 
will bo given (/>) ; and, if the receiver has boon appointed by the 
com fc m a foreclosure action, the issue of such a writ is unji^^cessary 
and improper (r). 


Sect 1. 

As against 
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the Action, 
their 
Tenants 
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Appointment 
opeiating as 
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As against 
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As against 
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706 . As against tenants, the receiver is entitled to an order for Order against 
attornment and payment of rent to him. This is usually inserted tenants for 
in the order of appointment (cZ), but payment cannot bo enfoiced 
until it has been obtained and served on the tenants {e). 

An order directing a tenant to pay rent to the receiver could Fufoicement, 
formerly be enforced by attachment (/), and may still be enforced by 


(g) Be Sartons's Estate, Sartom v Sartons, [1892J 1 Ch. 11, 22, C. A. ; 
Tynell v Fainton, [1895] 1 Q B 202, 206, C, A , Be Uamson and 
BoUomley, |1899J 1 Ch 465, 471, 0 k ; Be Anglesey (Marquis), De 
Galve (Countess) v Gardner, [1903] 2 Ch 727, Bidouty Fowler, [1904] 

1 Ch 658, 664 , Ideal Bedding Co ,Ltd v Holland, [1907] 2 Ch 157 ; Be a 
Debtor, Ex parte Peak Hill Goldfield, Lid , [1909] 1KB 430, C A ; 
Baxter v West (1858), 28 L J (cn ) 169; Brown, Janson db Co v. 
Hutchinson cfc Co , [1895] 1 Q B 737, 739, C A. 

(r) Eirk v Houston (1843), 6 1 Eq R. 498; Minforti v Carse, [I912J 

2 I R. 245. 273, 

(s) Be Birt, Birty (1883), 22 Ch D , Be Jones, Calvery Laxton 

(1885), 31 Ch 1) , Be Ramson, Laiime^ y (1886), 32 Ch D. 

395 , see p 359, ante , and see title Executoks and Administeators, 
Vol XIV , 257 

(t) See titles Judgments and Orders, Vol XVIII , p 190; pRArTiCE 
and Procedure, Vol XXIII , p 111, 112 

(a) Under R S C, Ord 14; see titles Judgments and Orders, 
Vol XVIII , p. 190 , Practice and Procedure, Vol XXIII , p 134 

(h) Lynde v Waithman, [1895] 2 Q B. 180, C A., and see titles Judg- 
ments AND Orders, Vol XVIII , p. 192; Mortgage, Vol XXI , pp 269, 
270 

(c) Poulett (Earl) v Hill (Viscount), [1893] 1 Ch 277, C. A ; Williams 
V Himt, [1905] 1 K B 612, C A 

(d) 1 Seton, Judgments and Orders, 7th ed , p 725 , Undethait v Bead 
(1887), 20 Q B. D. 209, 210. C. A In Hills y Webber (1901), 17*' T. L. 11. 
613, C. A , Stirling, L J , doubted whether tenants could be directed to 
pa Jr a moiety of their rents to a receiver representmg one of two joint 
owners 

(e) Hohliouse v. Hollcombe (1848), 2 De G & Sm, 208 , H oilier v. Hedges 
(1863), 2 1 Ch. R 370, Hobson v. Sherwood (1854), 19 Beav. 575; 
MulLarIcey v. Donohoe (1885), 16 L R Ir 366; MikJiel v. ManeheUer 
(Duke) (1750), 2 Dick 787 

(/) Batchelor v. BMe (1824), 1 Hog 98; Anon (1824), 2 Mol 499; 
Blown V 0*Connor (182S), 2 Hog 77; Williams y WilUams (1863), 11 
W R 635 ; Brenman v. Kenny (1852), 2 I. Ch, R. 679 ; Mitchel r, Man- 
chester iPuke), supra, 
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Reoxiviks, 


seot. 1. sequestration (g). If after service of the order a tenant refuses to 
As aaaiQBt pay ront, the receiver may obtain leave to distrain (k) or to bring 
Parties to an action for the recovery of the land {i\ and the latter remedy is 
the Action, available against a defendant who retains possession under a collusive 
Tenant tenancy agreement at an inadequate rent(^). If the possession by 
and ^ alleged tenant has been taken after and with notice of the order, 
Debtors. brought before the court to justify his refusal without 

— ‘ being made a party to the action {1). 

Payment to Though a tenant who has not been served with an order directing 
payment of rent to a receiver is justified in continuing to pay rent 
order. to his landlord, yet if in fact he has notice of the appointment and 

consequently knows that the landlord is no longer entitled to receive 
the rent, he (iannot resist payment over again to the receiver {m) 
unless he can plead compulsion of law(«). 

Arrears of ^ receiver of rents is entitled to all arrears unpaid at the date of 
the order for his* appointment (o). Tenants who pav such arrears 
to their landlord before they have notice of the order will not be 
compelled to pay a second time to the receiver, but any party to the 
action who, with notice of the order, collects arrears of rent or takes 
securities for the amount duo, may be compelled to hand them over 
to the receiver (p). 


Position of 707. The position of debtors is in some respects similar to that 

debtors. tenants. They may be ordered to pay their debts to the receiver, 

even though no person exists in whose name actions could be brought 


iq) Church Temporalities (Commissioners) of heland v. Uanmtfton (1883), 
11 L K Ir 127, 136 ; and see Debtors Act, 1869 (32 & 33 Vict c 62), s 4: 
R. S. C , Ord. 42, i. 3 ; Ord 43, r. 6 ; title Execution, Vol. XIV , pp. 79 

^ (A)‘ Mills V. Fiy (1816), 19 Ves 277 ; Coop G. 107 , Fikpatnch v. Eyre 
(1824), 1 Hog. 171 , Anon, (1826), 1 ITog 335; Lncas v Mayne (1826), 1 
Hog. 394; Langley v Aylmer, SpiUer v Mellifont (1841), 3 1 Eq, R 492 

(i) Mansfield (Lord)\, Hamilton, Hohhouse v Hamilton (1804), 2 Sch & 
Lef. 28 ; Fitzgerald v. Fitzgerald (1843), 6 1 Eq. R. 625 ; see Murtin v. 
Walker (1837), Sau. & Sc 139 (where leave to bring ejectment was refused 
on special grounds). As to proceedings by a receiver, see pp 392 ct seq , 
post 

(A) Comyn v. Smnih (1823), 1 Hog. 81. 

(Z) Beidy, Middleton (1823), Turn. & R. 455; see Wcdlon v Johnson 
(1848), 16 Sim. 362. 

(w) Brown v. O'Connor (1828), 2 Hog. 77 ; MuUaikey r^Donohoe (ISSS), 
16L. Rlr. 365. 

(n) Vnderhay v. Bead (1887), 20 Q. B. D. 209, C. A. ; see Church 
Temporahties (Commissioners) of Iceland v. Harrington, supra, 

(o) Codnngton v, Johnstone (1838), 1 Beav. 520, 624 ; Abbott v. Stratton 
(1846), 9 1. Eq. R. 233, 243, Moore v Donegal (Marquis) (1847), 11 
I. Eq. R. 364, 368; HoUier v. Hedges (1863), 21. Ch R. 370; BusseU v. 
Bussell (1863), 2 I. Ch. R. 574 ; McDonnell v. White (1865), 11 H. L. Cas. 
670, 683; Underhay v. Bead, supra; Be Awnody (Lord), Otawford v. 
Annaly (Lord) (1891), 27 L. R. Ir. 623; Be Ind, Coope Co., lAd,, Fisher 
V. The Co , Knox v. The Co„ Arnold v. The Co , L1911] 2 Ch 223 (mort- 
gagee’s lecciver entitled as agamst assignee tor value of mortgagor). As 
to the nglits of a first mor^agee who applies for the discharge of the 
receiver appointed at the instance of a puisne incumbrancer, see Be 
Metropolitan Amalgamated Esiales, IM , Fairwealher v. The Co., [1912] 2 
Ch 497 ; and title Mobtgage, Vol. XXI., pp. 262, 263. 

(p) EoJker v. Hedges, supra; BusseU v. Bussell, supra. As to the 
position of tenants, see, further, Joiba T,John, [1898] 2 Ch. 673, 679, C. A. ; 
p, 360, ante* As to the liability of tenants, see, further, p. 388, ^st 
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to enforce them ; and refusal to comply with an order for pa;p3ent 
to the receiver may be treated as a contempt of court if the 
debtor had proper notice of the application for the order and an 
opportunity of disputing the debt (r). 

708. .When a receiver is appointed over property situate abroad, 
he must take the necessary steps to obtain possession in accordance 
with the local law. An English court cannot and Will not attempt 
to put its officer into possession of foreign property, tliough it may 
direct an inquiry as to the best means of obtaining possession (a) 
and make any necessary order on a defendant in this country (t). 

Sect. 2. — A$ agaimt Othei Paisons, 

Sub-Sect. 1 — Sitsj^enbwu of RtyhU of TImd PaHm, 

709. As against a stranger to the action who is in actual posses- 
sion, the appointment of a receiver is of no effect {a), 

A stranger who is not in possession at the date of the appoint- 
ment, though his rights are not affected, will not be allowed to asseit 
them without the leave of the court (M, unless the older is made 
expressly without prejudice to his rights (c). Thus, proof ledings in 
ejectment cannot be brought against the receiver without the leave 
of the court (</), and if instituted might formerly have been leBtrained 
by injunction (^), unless they were commenced in ignorance of the 
appointment of the receiver (/) ; and W'here such an action has been 

(q) Wood V Uitchinqs (1840), 2 Boav 289, Acheson v. Hodges (1841), 
3 1 Kq R 61G . Kirk v Houston (1843), 5 1 Eq R 498 , Crosluiw v. 
Lyndhui&t Shi 2 > Co, [1897] 2 Ch 164, IbO, 162; as to tho position oi 
the Bank of England, see Ee Spurling, fl909] 1 <'h 199, A As to con- 
tempt, see title Contempt of Coukt, Attachment, and Committal, 
Vol VII , pp 307 et beg 

(r) Ee Potts, Ex parte Taylor, [1893] 1 Q. B 648, C A. 

(6) Houlditoh V Donegal {Marquis) (1834), 8 Bli (n s ) 301, H L ; 
Salt V Donegall, Cockei v Donegal^ Houlditch y Doncgall (1835), L & (x. 
temp Sngd 82; Keysy (1839), 1 Beav 425, Smithy (1853), 

10 Hare, Appendix II , Ixxi , Ee Maudslay, Sons and V\eld, Maudslay 
y Maudslay, Sons and Field, [1900] 1 Ch 002; and see title Conflict of 
Laws, Vol VI , pp. 204, 207 

(t) Ee Euinac Copper Mmes, Ltd , Matheson & Co, v. The Co , [1 9 10] 
W. N. 218. 

(а) Davu v. Marlborough {Duke) (1819), 2 Swan. 108, 116, 118; Johnes 
V. Glaughton (1822), Jao 573 , Monoghv, Eoare (1842), 5 1. Eq. K 195, 
199; Evelyn y Lewis (1844), 3 Hare, 472; Engel y South Metropolitan 
Brewing amd BoUhng Go , [1891] W N. 31 ; Undeituiy v Eead (1887), 20 
Q. B 1). 209, C. A , Sail v. Cooper (1880), 16 Ch D 544, C A 

(б) Johnes v Glaughton, supra, Hmkins y (Jathercolc (1852), 1 Drew, 

12, 17 , Ecmdfield y Eandfiela (1860), 1 Diew & 8m 310, 314 , Searle v. 
Choat (1884), 26 Ch D. 723 ; Ee Found {Henry), Son, and (1889), 

42 Ch D. 402, 420, 422, C. A As to tho nghts of a prior mortgagee, 
see Ee Amalgamated Estates, Ltd , Fairweather y The Co,, [1912] 2 Ch. 497 ; 
ani title Mortgage, Vol XXI , p 262, note (o), 

(o) Davis V. Marlboiough {Duke), supra, at p. 115, Underhay v. Beadf 
supra, compare Walmsley v. Mundy (1884), 13 Q. B D 807, C. A. 

(d) Brycm v. Cormwk (1788), 1 Cox, Eq. Cas, 422 ; Angel v. Smith (1804), 
9 Ves. 336; Brooks v. Greatbed (1820), 1 Jac. & W 176; Hawkins v, 
Oaihercole, supra, at p. 18 , Ee BatteisWs Estate (1892), 31 L. R, Ir 73. 

(e) Evelyn v. Lewis, supta ; Lees v. Waring (1825), 1 Hog. 216 ; but see 
Judicature Act, 1873 (36 & 37 Vict c. 66), a. 24 (5); title Equitt, Vol. 
XIIL, pp. 47 ei seq , 63. 

(/) Townsend v. Somervile (1824), 1 Hog. 99. 
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brought by leave of the court and judgment recovered, the judgment 
cannot be enforced by writ of possession as against the receiver 
without the leave of the court (g). 

710. So also, when a receiver has been appointed over lease- 
holds, the landlord cannot distrain for rent without the leave of the 
court (/a); nor, if the receiver was appointed in an administration 
action, can he recover rent from the executors (?). 

A distraint for poor rate cannot be levied without leave (j). 

711. A judgment creditor cannot levy execution on property in 
the hands of a receiver (fe), even though his judgment was obtained 
before the appointment of the receiver (Z), or attach money in the 
hands of a lecoiver which has been directed to be paid to the judg- 
ment debtoi {m), or retain possession of any goods he may have 
seized (n); nor is the judgment debtor allowed to sue the receiver 
for dainagos for seizure of goods (o). 

712. A receiver appointed on behalf of debenture-holders is 
entitled to take possession of all assets comprised in tlieir security. 
Ills right prevails over that of a judgment cieditor who has 
taken goods in execution but not actually sold tliom ( 7 ;), or who 
has attached debts by garnishee proceedings but not actually 
obtained payment (</) llis right also prevails over that of a 
solicitor to whom a sum of money has been handed to meet costs 
not yet incurred (r). 

713. When a loceiver is appointed over copyholds, the lord of 
the manor cannot, without first obtaining the leave of the court, 

(g) 2!om8 T. Baker (3903), 73 L J (CH ) 143 

(A) Bussell V Eabi Anglian Bail Vo (1850), 3 Mac & G, 104, 118; 
SuUon V Bees (1863). 9 Jur (N s ) 466 , General Share and Trust Co v. 
Wetley Brick and rottery Co (1882), 20 Cli D 260, 261, C A., Be New 
City Constitutional Club Go , Ex 2 ) 0 } te Furssell (1887), 34 Cli D 646, 660, 
C A. , and see title Distress, Vol XI , p. 180 As to a landlord’s statu- 
tory right of distress against a leceiver 111 baukiuptcy, see title Bank- 
iiXjrxcY AND Insolvency, Vol II , p 291 
{ 1 ) Mmford V Garse, [1912J 2 I li 246, C A 

(D Be Bnhbh Fullers' Earth Co , Ltd., Gibbs v The Co (1901), 17 T L. R 
232, Be Montmoiency X (1849), 12 1 Eq. R 411 
{k) Bussell V East Anghon Bail Co , sugia , Potts v Warwick and 
Bvmingham Canal Navigation Co (1853), Kay, 142 , and see title Execu- 
tion, Vol XIV , pp 8, 21, note (o) 

(1) Ames V Biikenhead Docks {Ttustees) (1865), 20 Beav. 332 
{m) Be Winton v. Btecon Coipoiaiion (No 2) (1860), 28 Beav 200; and 
see title Execution, Vol XIV , p. 94 He may, however, obtain an order 
of attachment m the action m which tJie leccivei was appointed; see 
p 383, post 

(w) Momson v. Skeme honwoiks, Ltd. (1889), 60 L. T 688. 

( 0 ) Be Potter, Ex parte Bay (1883), 48 L T. 912 
ip) Be Standiird Manufacturing Co , [1691] 1 Ch 627, C. A ; Taunton v. 
Wmicwkshire {Sheriff), [1896] 2 Ch 319, 323, C A ; Bobinson v BurnelVs 
Yiemia Steam Bakeiy Go. (1904), 73 L J (kb) 911; and see title 
C0Mr\>«iEs, Vol V., p 352 

(q) NoiUn V. Taies, [1906] 1 K. B 112 ; Ca/imey v. Back, [1906] 2 K. B. 
746 , Sinnotl v Bowden, 1 1912] 2 Ch 414, 421 ; see Evans v Bivd Granite 
Qnames, Lid , [1910] 2 KB. 979, 990, 907, 1001 (where no receiver had 
been appointed) ; and see title Execution, Vol. XIV , pp. 97, 100 

(r) Be Britibh Tea Table Co. (1897), Ltd , Pearce v. The Co, (1910), 101 
L. T. 707. 
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exercise his right to seize the lands qmiiggue for failure to take 
admittance (s), even though he has no notice of the receivership {t), 

714. A tenant who has been erroneously committed for contempt 
of court cannot brmg an action against the receiver for false 
imprisonment : his proper course is to apply for a reference to the 
master for compensation (n) ; nor will a tenant be allowed to sue the 
receiver or his authorised agent in replevin or for unnecessary 
violence in levying a distress (a). 

715. A railway company may be restrained from continuing pro- 
ceedings against a receiver for the compulsory acquisition of land (&), 
winch have been commenced without leave (r), though m this and 
similar cases leave may be given to commence proceedings dr uoi^o 
on payment of costs (d). 

Sub-Sect 2 — Eie/ase of Itiglds hy Lmvt of the Court, 

716. On any application by a stranger to enfoioe his riglits the 
court will examine the claim and either give olfect to it by an order 
in the action or, if this is impracticable, allow any necessary pro- 
ceedings to be taken outside the action (c). 

717. A landlord whoso rent is in an ear may be granted 
either an order on the receiver for payment out of moneys received 
by hmi(/), or leave to distrain (fjf), or bring ejectment (A), or re- 
enter (i), or leave generally to take such proceedings as he may be 
advised (A). If the goods and chattels liable to distiess have been 
sold by the receiver appointed in an administration action, the 


(s) Favdfield v Eandfield, Ex parte Gailand (1861), 3 DeG F fic J. 766, 
C A 

(t) Evelyn y Lewis (1844), 3 Hare, 472, and see title Copyholds, Vol. 
VIII, p 57. 

(u) Batchelor v Blake (1»24), 1 II 98 

{a) Bttrh v Oldis (1837), Sau & Sc 146, Be Veibse, Minorb^ Be Joyce 
(1845), 8 1 Eq It 111 , see Swahy v Dickon (1833), 5 Sim 629, 63J ; Parr 
V HeZ?(184G), 9 I Eq K 55 

(b) Under the Lands (’llausoB Consolidation Act, 1845 (8 & 9 Vict. o 18) ; 
see titles Compulsory Purchase of Land and (Compensation, Vol. VI , 
pp 66 et seq ; Railways and Canals, Vol XXIll , p 023. 

(c) Tink V. Bundle (1847), 10 Beav. 318. 

(d) LeesY TTann^ (1825), 1 Hog 216. 

(e) Angel y Smith (1804), 9 Ves 335 , Brooks v. Greafhcd (1820), 1 Jac 
& W 176, 178 , Townsend v Somervile (1824), 1 Hog 99 , Bandfield v 
Bandfield, Ex paite Garland supra, see Empnngham v Short (1844), 3 
Hare, 461 ; Searle v Choat (1884), 25 Ch. D 723, C A , Be Maidstone 
Palace of Vaiieties, Ltd, Blair v, Mmdstone Palace oj Varieties, Ltd, 
[1909] 2 Ch 283 , Waslell v. Leslie (1846), 16 Sim 453, n ; Gomme v 
West (1772), 2 Dick. 472 

(/) Balfe Y Blake (1850), 1 L Ch. R. 366, Jacobs v Van Boolen, Ex 
parte Boberts (1889), 34 Sol. Jo. 97 ; O' Eagan v. North Wingfield Collienj 
Co, (^882), 26 Sol. Jo. 671 , see Neale v. Pink (1846), 16 Sim 450, 452 ; 
(1851), 3 Mac & G 476 , Great Eastern Rail Co v. East London Bail, Co. 
(1881), 44 L T 903, C. A 

(g) Bussell Y. East Anglian Bail Co (1850), 3 Mac. & G 104, 118 ; 
O'Eagan y. North Wingfield Colliery Co , supra , Hand v Blow, [1901] 2 
Ch. 721, 737, C A. 

(A) Morns v Baker (1903), 73 L. J. (cn.) 143 

(^) General Share and Trust Co. v. Wetl^ Brick and Pottery Co. (1882), 
20 Ch D. 260, C A. ; Hand v Bhw, supra, at pp 724, 737. 

(k) Walsh V. Walsh (1839), 1 I. Eq. fe 208 ; Cramer v, Griffith (1840), 
3 1. Eq. R. 230. 
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Swjt. 2. landlord may obtain an order for payment out of the jtfoceeds of sale, 
As against provided ho has asserted his right to distrain prior to Bale(f), but 
Other uot otherwise (m) ; and a landlord who alleges that the lease has been 

Persons, forfeited for breach of covenant maj’ be allowed to continue eject- 

ment proceedings against the receiver, notwithstanding that they 
were commenced without the leave of the court (w). 


Kights of 
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Rights of 
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718. A parson may obtain an order for payment of tithe rent- 
ehajf^e(^). The granleo of an annuity secured by a te^-m, whose 
right is paramount to that of the parties to the action, may obtain 
leave to bring ejectment (p), but the court generally examines a 
claim under an alleged adverse title before allowing proceedings to 
be taken {q\ Where lands liave been conveyed to a railway company 
in considoi ation of a rentchaige and the company makes default in 
payment, the court allows the owner to exercise powers of distress 
or re-entry reserved by the conveyance (r), but distraint is not 
allowed if all gobds and chattels not necessary for carrying on the 
undertaking have been assigned to trustees for ci editors (.<?). So also 
a public authority may be allowed to exercise a statutory right of 
distress for non-payment of rales or penalties (/), or a gas company 
for default in payment for gas(u), jirovided the right is pai amount to 
the rights of the parties (Z?). 

719. A judgment creditor may be granted either an order on 
the receiver for payment of what is due to him (c), or leave ’to levy 


(1) Bussell V. East Anglian Bad. Co , (1850), 3 Mac & G 104; -Be ^^€W 
Cdy ConsUMtonal Club Co , Ex parte Vurbsell (1887), 34 Oh D 646, A. 

(ftt) SuUon V. Bees (1863), 9 Jar (n s ) 456 , Randy Blow, [1901] 2 Ch. 
721, 0. A ; see Be BnUsh Fuller's Eaith Co , Lid , Gihhs v. The Co 
(1901), 17 T. L K 232 (where tlie same rule was apphed on a summons m a 
debenture-holdei’s action by overseers of the poor in respect of their right 
of distress Jor poor rate) 

(to) Oowar v. Bennett (1847), 9 L T (o s ) 310. 

(0) Brown v. Brown, Er parte Uore (1840), 2 I. Eq R. 409; see Ee 
Langleys, Mniors, Langley v Langley (1838), 1 Dr &. Wal 252 ; Bawkes 
V- Smith (1837), Sau & 8c 326. 

(р) Brooks V Gieathed (1820), 1 Jac & W 176 

{q) Angel v. Smith (1804), 9 Ves 335: Houlditch v Wallace (1838), 5 
CJ & Fm. 629, 667. II L 

(r) Eyton v Denbigh, Buthm, and Corwen Bail Co (1868), L R. 6 Eq. 
14: Be Manchester and Rail. Co , Forster v. The Co. (1880), 49 

L. J. (CH ) 464. 

(e) Eyton v. Denbigh, Ruthin, and Corwen Rail Co , Rwkman v Johns 
(1868), L R 6Eq 488 ; and see title Railways and Canals, Vol. XXIIL, 
pp. 766, 767 

(1) Pegge v. Neath District Tramways Co , [1 895] 2 Ch. 608 ; Re Marriage, 
Nea/ve S Co , North of England Trustee, Debenture and Assets GorporaUon v. 
Marriaae, Neave <& Co , [1896] 2 Ch. 663, C. A 

(a) Me Crosbie (Adolphe), Ltd , Johnson v. Croshie (Adolphe), Ltd. (1909), 
V4 .1 P. 26 ; 8 L. G. R. 60. 

(b) Reeve v. Medway {Upper) Navigation Co., [1906J W. N. 75. 

(с) Lewis V, Zouche (Lord) (1828), 2 Sim. 388 ; Smith v Great Eastern 
Bail (Jo , Ew parte Thurgood (1868), 18 L. T. 18 : MitdheR v. Weise, Ex 
parte Friedhem, [1892] W. N. 139 ; see Be Eylands Glass and Engineering 
Co., Ltd , Pork City md County Banking Co., Ltd v. The Co. (1904), 118 
L. T. Jo. 87 But the order will not be made brevi manu where the reoeiver 
of the undertaking of a railway company has been directed to pay working 
expenaoB with liberty to the partieB to apply as to payments {BtoekUMk 
V. Boat Jmdm Bail, Co, (1879), 12 Ch. D. 839). 



Part III— Emcr ov Attointment, 


888 


execution (d), and, if necessary, to take proceedings in ejectment (e), 
notwithstanding the possession of the receiver. If property which 
he wishes to take in execution is in possession of the receiver only 
in consequence of an error in the order of appointment, the court 
cannot give leave to levy execution, but grants an application 
either to discharge the order or for leave to be examined pro intcresse 
sm if), A judgment creditor of a tenant for life or other beneficiary 
to whom the receiver in an administration action has been directed 
to pay rents or make periodic payments out of income may obtain an 
order attaching such payments, so far as the moneys are in the 
hands of the receiver, until his debt is satisfied {g\oT leave to issue 
an elegit against the life estate with an order on the receiver to deliver 
up possession (/O; but an individual debenture-holder who recoveis 
judgment for his own benefit after the appointment of a receiver 
cannot issue execution against the company, for his only right is 
to be paid pan jiasm with other debenturo-holdf.rs (t). When a 
receiver has been appointed in a partnership action, a judgment 
creditor of the firm is generally given a charge on the assets, on his 
undertaking to deal with the charge according to the direction of 
the court. This protects his rights and renders immediate execution 
unnecessary (/i). The solicitor in the cause may obtain a similar 
order in respect of his costs, on the ground that the assets have 
been recovered or preserved by his action (i). 

720 . The owner of machinery on premises in the occupa- 
tion of a receiver and manager may obtain leave to remove 
it(w). A person desiring to construct a railway on land over 
which a receiver has been appointed may be given leave to 
make proposals in chambers for acquiring the necessary rights or 
interests (n). A prior mortgagee may have an order discharging 
the receiver and letting him into possession, even though he be 
a defendant, provided he has in no way submitted to be bound by 
the proceedings (o). 


(d) Bussell V. Bast Anglian Bail Co, (1860), 3 Mac & G. 104, 125 ; 
Foils V. Wamtck and Birmingham Canal Navigation Co. (1863), Kay, 142; 
and see title Executors, Vol, XIV., pp 8, 9. 

(e) Townsend v. 8omeiv%le (1824), 1 Hog 99 ; Lees v. Waring (1825), 
1 Hog 216. 

(/) Fowler v. Haynes (1863), 2 New Bep 166. 

(g) Be Cowans' Esiatet Ba'pier v, Wright (1880), 14 Oh. D 638 , following 
Re Warwick (vnd Worcester Bail Go., Prichard's Claim, Ex parte Turner, 
Ex parte Smith (1860), 2 De G. F & J. 354, C. A. (where moneys in tho 
hands of an official manager wore similarly attached) ; discnssed and 
partly dissented from m Webb v, Stenton (1883), 11 Q. B. D. 518, C A., 
at pp. 525, 527 ; and see p. 380, ante. 

(h) Oooch V. Haworth (1841), 3 Beav 428. 

(«) Bowen v. Brecon Bail Go , Ex parte Howell (1867), L. B. 3 Eq 641 ; 
and s^e titl* Companies, Vol. V , pp, 735, 736. 

(k) Kewney v. AUrill (1886), 34 Oh. D 345 , Brand v. Sandgtound (1901), 
86 L. T. 617 ; and see title Fartnership, Vol. XXII., p. 43, note (d), 

(l) SohcitoTB Act, 1860 (23 & 24 Vict. c 127), s. 28 ; Btdd v. Thorne, 
[1902] 2 Oh. 344 ; and see title Solicitors 

(m) Be Marypori Hematite Iron and Steel Co., Cumherlmd Union Banking 
Co. v. Ma/ryport Henwhie Iron cmd Steel Co , [1892] 1 Ch. 415. 

(n) Ttnh v. Bundle (1847), 10 Beav. 318 ; Biehwrds v. Richards (1859), 
John. 256. 

(o) Lanqton v. Lmgtm (1856), 7 De G, M. & G. 30, C. A. ; Walmsky v. 
Mmdy (1884), 13 Q. B. D. 807, 817, C. A. ; Be Uetropolikm Amalgimated 
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721. The application to the court should be made in the action 
in which the receiver was appointed, and not by independent pro- 
ceedings ( oven though the claim is against the receiver for acts 
in excess of his authority (7), though such proceedings may be 
allowed to continue if they do not prejudice the riglits of the parties 
to the action (r) An applicant for leave to bung an action, not- 
withstanding the appointment of a receiver, need not show a clear 
legal right : if the court is satisfied that there is really a question 
to be tried, leave is granted (s). 

Sect. 3 . — Status of the lieconer. 

Sub-Seot. 1 . — Nature of Jm Po'isession, 

722. A receiver appointed by the comt is in no sense an agent 
or trustee tor the party at whose instance the appointment is 
made (i). He is an officei of the court appointed for the benefit of 
all the ])arties to the action (u), and their lights infer se are not 
affected (v). As between mortgagee and mortgagor, therefore, if the 
receiver embezzles or otherwise wastes the rents and profits, the loss 
must fall on the mortgagor (a) ; and, as between vendor and pur- 
chaser, the possession by a receiver appointed at the instance of 
the vendor is attributed to the purchaser from the date at which 
the purchase ought to have been completed (h), 

723. So also the possession by the icceiver, though it necessarily 
displaces the possession of the owner or occupier to some extent 
for the purposes of the appointment (c), does not interfere with the 


Estates, Ltd tFairweaiher v. The Co , [1912] 2 (Jli 497 ; see other cases citod 
in notes (p) — (r),p 418, post; and see title Mortgage, Vol X\I , pp 157, 
note (^), 192, 

(p) Smith V. Effingham (Earl) (1839), 2 Beav 232, Bussell v East 
Anglian Bail Co (1850), 3 Mac & G, 104; Morgan y Smith (1830), 1 
Mol 541 ; He Montmorency v. Pratt (1849), 12 I Eq K 411 

(q) Searle v. Choat (1884), 25 Oh D 723 ; see General Share and Trust 
Co V. WetUy Biich and Potterif Co (1882), 20 Ch D 260, 267, 0 A 

( 7 ) Lewis V. Zouche (Lord) (1828), 2 Smi 388; see Larqan v. Bowen 
(1803), 1 Sell & Let 296 But, semUe, having legard to tho Judicature 
Act, 1873 (36 & 37 Vict. 0 66), s 24 (5), (7), application should always be 
made m the action (Searle v. Choat, supra), 

(fl) Lane v Cmsey, [1891] 3 Ch 411 , Empnngham v. Short (1844), 3 
Hare, 461 ; Bandfield v Bandfield, Ex parte Garland (1861), 3 De G F & J. 
766, C A As to interference with a receiver, see pp 387 et seq , post 

(t) Angel v. Smith (1804), 9 Ves 335; Bacup Coipoiahon y Smith 
(1890), 44 (’‘h D 395 . Ingham v Sutherland (1890), 63 L. T 614 , Boehm 
V. Goodall, [1911] 1 Ch. 155 As to the effect of the appointment on 
existing contracts, see pp 403, 4£9, post 

(u) Davis y Marlborough (Duke) (1819), 2 Swan 108, 118 ; Bertrand v. 
Davies (1862), 31 Beav 429, 436 ; Searle y Swales (1855), 3 W K 437 , Davy 
y, Scaiih, [1906] 1 Ch, 55, 57; Be Newdigate Collieri/ Co., Ltd , Newdegaie 
V. The Co , [1912] I Ch 468, C A ; Seagram v. Tuck (1881), 18 Ch. D. 296. 

(v) Ship v. Ha}wood (1747), 3 Atk, 564 , Cooke y Gwyn (1748), $ Atk. 
689, Portm m v Mill (1839). 8 L. J (ch ) ICl, 165; White y Smale 
(1866), 22 Beav. 72; Ward v. Boyal Exchange Shipping Co Ltd,, Ex 
parte Harrison (1887), 68 L. T. 174, 178 ; Dreyfus y Peruvian Guano 
Co (1889), 42 Ch. D. 66, 76; Durran v Dnrran (1904), 91 L T 187, 189 

(a) Bigqe v, Bowaier (1791), 3 Bro. C. C. 365 ; Hutchinson v. Massareene 
(Lord) (1811), 2 Ball & B 49, 65. As to rents collected by the receiver, 
see title Mortgage, Vol. XXI , pp. 157, 196, 

(5) Boehm v Wood (1823), Turn. & K 332, 341, 346 

(c) Except, perhaps, in the case of a person under disabihty, such as an 

infant (Sharp v. Oart^ (1736), 3 P. Wms. 376, 379), 
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rights and liabilities of the parties to tlio action in relatinn to Sect 3 
strangers (d). Status 

It IS not such an interruption of possession as prev(‘iits the St,iiut(js of the 
of Limitation running 111 lavoui of the d(if(‘iid.yit as against strangoi s Receiver, 
to the action (r\ thoiigli it dot's prevent tlu'n running in favoiu of EftectaR 
strangeis as against the paitv obtaining tlio appointiiH'iit (/). legaids 


Though a receiver aiipiinU'd by the coiul is not an agent and 
cannot, therefore, give an acknowledgmonL of the evisiv'nee of a 
debt on behalf of any punt i pal ( 7 ), yet payment of iiUtiost by a rL^eivoi 
receiver appointed at tlie insl-anee of a niortg.igeo is cloarl} payment acknow- 
on behalf of the moitgagor and as such sullleiont to pu‘^(‘nt the 
opertition of the Siaiulos of Jjimitation (/i). 

724. The tiiislees of a std.tlement may a])]dy for and obtain Bxeiciseot 
leasing powers under the Setth'd Estates Act, 1877 (i\ and a itnnnt 

for life may with tlie leave of the couit exercise tht^ leasing ]tov^iis 
conferred by that Act(/c), notwithstanding the ap])ointm('nt ot a 
receiver ; for the ajipointment viisis no estates or titb^ in tlic 
receiver, he is merely the oflicer of tlie court to collect the leiits 
under the title of some peisons patties to the action (1), 

725. A receiver ajipointed 111 a paitnnsliip action has no lacua Looin^amh 
stamh to appeal ag.iiiist a reccuvjiig oidei made against the liim, inSnnkrui»tcy 
W'hatever the rights of th > partners nia} be (m) 


(d) Ee /’wder’f. (1803), 13 I Cli R 453, ¥oir v Jtlachrr (WM)), 

26 L 11 1 1 375, 0 A , AV Ind, Coope d? Vu ^ LUl , Fo^hcr v Tlie Co, 
Knot. V The Co , Arnold v The Co , [1011] 2 Cli 223 ; and see M in ford v, 
Cor^e, f 1 91 2] 2 1 U 245 The possession ol a reeeivi*! does not jJiecfc the 
right of a tenant fanner as occupier to have a fan icnf fixed under tlio 
Irish Land Acts, even though tho roci iver is in actual j)osK 0 '<sion and 
managing the farm (Moir x JilavI.erf huprn) , noj does it dcpriv^o a sub- 
tenant of land 111 Indand of any statutoiy oi contractii.d light he may 
have to pay hoad-ioiit in ca8<i hiw Ic^soi makoN dclault then tin, and lo 
set off tlie amount paid against the rent payahh* lu lespect ot his own 
tenancy (Church Tent pot aid m {Oommihttioueis) of Itchnd v Uamnqton 
(1SS3), 11 L R li. 127, Landlord and Tenant Law Amendment Act, 
Ireland, 1800 (23 & 24 Vict c 154), ss 20, 21) As to the effect of the 
appomtment as reg<aids contracts, sec pp 403, 429, post 

(e) Anon (1738), 2 Atk 15, pet Loid IIardwk kl, Jj C ; ffartirShon x. 
Dmgnan (m2), 2 Dr 5cWai 2%, Groomex /EaAc ( 1858), 8 1 C L ll 428, 
Ex Cli , Re ButleTs Estate, supta , Fcmietj x. Todd (1878), 20 W R 502 

(f) Wnron x Vice (1842), 3 Dr. & Waiv 104, and ace title Limitation 
OF Actions, VoI XIX , p 139. 

(g) WhitUij X. Lowe (18')8), 26 Beav A21 ; affirmed, 2 De G. & J 704, 
C A. ; see title Limitation of Actions, Vol XIX , p 79. 

(h) Chinnery x Evans (1864), 11 If L. Cas 115 As to payments 
by a receiver appointed out of court, see p 339, ante, and see title 
Limitation of Actions, Vol XIX , pp 94 — 96 

(D 40 Ac 41 Vict c. 18, Bs 13,23, and soe titles lANULOitn ani> Tenant, 
Vol. JiVlIl , p 365, Settlements 

(k) Settled Estates Act, 1877 (40 & 41 Vict. c. 18), s 46 ; see titles 
Landlord and Tenant, Vol XVIII , p 359 , Settlement.^ 

{1} V. Raleigh (1883), 24 Ch 1) 238, 243 The same principle is 
doubtless apphcable to the powers conferred by the Settled Land Acts , 
see titles Landlord and Tenant, Vol. XVIII , pp. 351, nolo (h), 358 e' seg. ; 
SsriLEMENTS ; see also Re Beaumont, Woods v. Beaumont, [1910] W N, 
181 ; Re Bartons' 8 Estate, Bartons v. <Sariona, [1892] 1 Ch 11, 14, 22, C. A, 

(m) Re Jameson and Bmidys, Ex parte Oresswell and Jameson (1891), 

H.L.— XXIV. 
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726. A receiver of the rents of house propoi t y is not the ** owner 
within the meaning of the Public Healtli Act, 1875 (w), for he does 
not receive the rents eitlici on his own account or as agmit or 
trustee for any other person (o) ; nor is he the “ owner ” within the 
meaning of the Water Ooinpanies (llegulation of Powers) Act, 
1887 (ji); but whore an order his been made for possession to be 
delivered to a receiver appointed at the instance of an incumbrancer, 
the receiver becomes at once the landlord of the premises fur the 
purpose of the Tjandlord and Tenant Act, 170D((7), and entitled, as 
against a judgment creditor who has levied exoAOition subsequently 
to the oidei, to one year’s airo.iis of rent, though the ordei has not 
been drawn up and ho has not in fact taken posMsssioii, nor have 
the tenants attorned to liiin (/) 

Sub-Scot. 2 — Mim ij m his ]{a)ids 

727. Money in the hands of a recei\er is not vt nislodidlegis in 
the same way as money m the hands of a seqncsti.iLor («). It may 
he that if the object of the action is 1o deieimine the rights of 
the parties or to asceitaiii what incinninances exist on an estate and 
what are their prioiitieK(/), or to settle a dispute as to title, the 
receiver holds moneys coming to his liands on bi'lialf of iho jiorsons 
wdio may ultinialely jirovo to bo entitled (uh Bui wlion tiie receiver 
is appointed at the iiHiance and Jor the benefit of an imlivHual, as 
in an ordinary case ol oqintabioes.eculion, or wliciea puisne incunj- 
brancer or a particulai class of incumlnimceis or creditors obtain 
the appointment of a loceiver on their own behalf in pioceedings to 
which the prior lucumbr.mcers aio not parties, any funds collected 
by the receiver are lield on belinlf o{ tiio paities to the action 
alone according to their rights (b\ unless the piior incumbrancers 

8 Moir. 278, C. A. ; aiul r(*( title Banivhi'ptcy and Insolvency, Yol. IL, 
p 303. 

(n) 38 & 39 Vict. c .V), 4; hoo tillo I^lblic Health and Local 

Admimsiumion, Vol. XXill , p 427, nolo (o) 

(o) i'onKnainnt v SmJh (1800), 44 (’h D. 30.') , find soe Up Hacker, 

Er parle Hachcr ilhSH), 22 Q. B D 179, 183, 0. A. , Ue (hrmsh, Ki pcule 
Board of Trade, [1800) 1 (). B. 99, C. A , per Kay, L 3., at p. 104 , Boehm 
V. 11911] 155 

(p) 50 & 51 Vict 0 21 , too Mebopohtan Waf^r lUmnl v. Brooks, flOlO] 

2 Iv B 134; alliniicii onotliei giounds, [1911] 1 K P 289, C A (wbeio 
the roi'oivor had boon apiioinled llio paitiOH, not by Uh^ comt) ; koo also 
title Water Supply ; and p 40L post 

{q) 8 Aimc, c. 18, fi 1 « 

{r) Coju V. Umpei, [1910| 1 Oh. 480, 0 A.; HfurLps v. Swifh (1837), 
Sau, & Sc, 712 (a case under the coiio,()ondii]g Iiush Act, stat. (1710) 

9 Anne, o. 8), and see titles Distress, Vol XI , ]) 130 ; Execution, 
Vol XrV., p. 53; Landlord and Tenant, Vol XVJJI,]> 358 

(i#) Morrogh v. IJoare (1842), 5 1. Eq B 195, 203 , Ue Home, Jlqare v. 
Omv/i, I1892J 3 Ch, 94, doubting Delany v. Mamfield (1825), 1 Hog. 234; 
and Koo title Execution, Vol. XIV , p 126. 

d) 'riu' decision m Delany v. field, supra, may, perhaps, be sup- 
ported 0 ^ this ground, see Davoren v. Uolhns (1838), 2 Jo Ex. Ir 807, 
a,nd coiiKidor the diffeiencp between English and Irish practice as stated 
in Bohtu'ion V. Thoipe (1824), 1 Mol. 25, n. 

{a) Ue lloaie, Hoare v. Owen, supra, at p. 103 ; Skip v. Bantood (1747)i 

3 Atk. 564 , Uiddod v. Boalthee (1867), 16 L T 837. 

(6) v Abingdon (Lord) (1817), 3 Mer. 660; QresUy y, Adderley, 
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have actively intervened to asseit, their rights before the rcntb weie 
collected (c), or unless there has been a direction to keep down 
interest on incumbrances of which they have elected to take the 
benefit (d). Even where pnoi incumbrancers are defendants to 
a foreclosure action they aie not entitled to rents collected by the 
receiver in priority to the ]jl.iintifif in tbci absence of any special 
direction as to their application or inquiiy as to prion ties (c). 

Sect 4. — Inteijnence with Receuers Rights 

728. Any mterfenince with the possession of ari’ceiver np])ointed 
by the court is a contempt of comt (/) and renders the olleiiding 
party liable to committal, though this extieme remedy is not 
enforced whole thoio has been an excusable mistake (^), or where 
an injunction will suDice {h ) , and the offending jiaity is often OACUsed 
on payment of costs!/). The fact that tlie appointment of the 
receiver has been impropeily obtained does not justify interfeieuce 
with his possession; so long as the cider stands it must be 
respected (^). 

729. A defendant who attoiiipta to collect rents after the appoint- 
ment of a receiver (Z), or who removes chalhds after hearing the order 


Grehhy v Ileathcoic (1818), 1 Swan 573 ; Ray v, Rufler (1826), 1 Ilog. 
381; Thomas v Br\g^^iocle (1827), 4 Russ 64, Salt v Donegall^ Coder 

V Doueqall, Houldthli v Doneqall (1836), L & G temp Sugd 82; 

Duvmen v Collins 2 Jo hx Ir 807, Motiogh v lioaie (1842), 6 

I E(| R 195, see licniey v Sewell (1820), 1 Jac & W 047, 050, Be 
Butler's Estate (1863), 13 I. Ch R 4.53, Davy v Price, [1683] W. N. 
226, Moinson v il/ojmon (1854), 2 Sm &G 564; (1856), 7 De G M. 
& G. 214, C A 

(r*) Marlagh v Tisdall, While v Same, Ciiffc v Same, Newbuigh v. 
Same, Tisdall v Sanu‘ (1839), 2 t Kq R 41 , Abbott v Stiafton (1846), 
9 I F-q R 233 , Pivsioii v Timbrtdgc Wells Opera House, Ltd , [1903] 2 ('ll. 
323 A nicro notice* to <hc tenants to pay rout is not ^nillicient [Thomas v, 
Bnqstorle, supra Re Metiojtohiau Amalgamated Estates, Lid , Fairweaiher 

V 7V/(J Co. [1912] J('ti 197). 

(d) Pennrq v 1 odd (1878), 26 W R .502 

(e) Paijutei v Vaiew (J854), 18 Jnr 417 As to the effect of payment 
into couit by a receivei, see title Limitation of AenoNS, Vol !XIX., 
p. 191 

(/) Angel v Smith (1804), 9 Ves 335, and sec title (Contempt 
of Court, ATTAruMrxT, vnd Commitial, Vol Vll , p 289 As to 
icceivers in bankiuptoy, bim* title Bankkuptoy and iNsoLvnNcy, Vol II , 
pp 61, 62 

(g) Ward v. Swift (1848), 6 Hare, 30^, 312, and pco Be Mead, Ex 
paite Cochiane (1875), L. R 20 Eq 282, 287 

{h) Johnes v Vlaughlon (1822), Jac 57J ; Bussell v East Anglian Bail 
Co. (1850), 3 Mac As G. 104, A -G y St Cross Hv'.piial (1851), 2 W, R. 
542 

(i) Uawkins v Qaihercole (1862), 1 Drew 12 , General Share and Trust 
Co, V. Weileg Buck and Poticiy Co. (1882), 20 Cli. D 260, 261, C A. 

(k) Bussell V. East Anglian Bail. Co, supia, at p. 115, Ames v. 
Birkenhead Docks (Trustees) (1855), 20 Beav. 332, Be Bafteisby's Estate 
(1892), 31 L. R. Ir. 73 , Be Watkins, Ex parte Evans (1879), 13 Ch. D. 
262, 256, C. A. , Pegqe v. Eeath District Tramways Co , [1895] 2 Ch. 608 ; 
see Penney v. Todd (1878), 26 W. R. 602 

(l) Anon (1824), 2 Mol. 499 ; Langford v. Langford (1835), 6 Ii. J (CH,) 
60, Thomas v Thomas (1842), FI & K 621; Delacheroia v. Wrixon 
(1850), 2 Ir. Jur 66, 89; see BoUier v. Hedges (1863), 2 I. Ch R 370; 
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for a receiver and an injunction made in court, but before the order 
has been drawn up (m); a tenant who offers personal violence to the 
receiver!?/); a creditor of a company who attaches debts due to the 
company after a receiver has been appointed m a debenture-holders’ 
action (o), a partner who by circularising customers injures tlio 
partn('i*ship business which is being carried on by a receiver and 
manager (p) ; a stranger who, under a claim of right, enters upon 
land in the possession of a receiver (q)—iiU these interfere with the 
receiver and may be restrained by injunction, or, if necessary, by 
committal (r) Any threatened proceedings against a rec«3iver in 
lespoct of ties]Ki,ss or wronglul seizure of goods instituted with- 
out the leave of the court will be restrained, uuic^ss the court is 
satisfied that the receiver has acted in excess of his authority 
Entry into possession by a remainderman or laiidloid aftei deter- 
mination of the interest (foi life or years) in respect of winch the 
n^eeivei was appeunted, though technically an i.iti‘it(‘reiice amUi the 
possession of the court (t), would probably not be visited with 
punishincTit (a). 

730. If the oidtT of appointment does not cleaily show' over 
what propel ty tlie U'ceivei is djipoinied, interfei eiu^e with ins 
possession uridtu a ciann of light wilhiot be restiained (a). Similarly, 
if the appoiritineiit of a receiver is conditional on his giving security, 
inliTference with his p()Sht*ssion before he completes his security 
does not aiuoiiiii to contempt of couit {h), 

A tenant wlio continues to pay rent to Ins landloid, Lnowiiig that 
a loceiver has been appointed, CiinnoL 1 m‘ attached for contempt 
unless he has lieeii actualh served with notice of the ap|K)intnient (c) ; 

Jlifllmkey v. Jhnohoc (1885), 1(5 L K Ir 365, Ciow v IVood (1850), 
I3J5oav 271. 

(m) Skip V Harwood (1747), 3 Atk 664 

(w) Fiizpatnck v Eyic (1824), 1 Hog 171 ; Mahon v Mahon (1840), 
I'M &: K 18 (ichcue ol dibticbci) ; coiiip.iie Eoid v //cad (1845), 8 1. Eq E. 
371 

00 He JJorwrnt Rollinq Mills (jo » Ltd , Yoih i'lb} and Countif Banking 
Co V JJeiwdit EoUiny MiUs Co. Lid (1904), 21 T. L K. 81, wli(‘ie tlie 
reiiK'dy by innuiclioii was wilhlu'ld on special gioinids 

ip) ilelmoie v Smith (2) (1886), 35 Ch J). 419, C A ; King v Hopson 
(1911), 56 Sol Jo 51 , Hitonv Hiion, ]1904f 1 (Ih 161 (wboic employees 
were induced to leave and landloid appioachcd). 

(q) Flippy Biidanwler and Taunton Canal Co (1855), 3 W. li 356 
(?) For other instances of inter jeience with a lecoiver amounting to 
contempt of court, see tith‘ (Vintiompt of Codkt, Attacumlxt, and 
OOMMITTAL, Vol VII, p, 289, Watdlo v. Lloyd (1827), 2 Mol. 388, 
Hayden v Sheaiman (1852), 2 J. Ch. H. 137 . Paikei v Bocodc (1874), 30 
L T 458 ; Cionin v M'tUnihy (1840), FI. & K 49 , Dorman v. Dorman 
(1841), 3 1 Eq R 385, distinguish O’ JiV//// v Oier/i; (1838), Jo & Car 76. 

Aston Y. fleion (1834), 2 My. & K 390 , JRo iVme, Minors. Bei Joyce 
(lMr>), 8 1. Eq R 111; Ban v Be// (1846), 9 I Eq R 55, Be rotter, 
Li piUte Day (1883), 48 L T. 912 ; Ite MaLdJo?u' Palace of Vaneties, Ltd., 
lUav V Maidstone Palace of Vaneties, Ltd , ]1909[ 2 (Jh, 283 
(t) SU. k V Boyse (1861), 12 1. Ch !( 246, 260 
(tt) Bnlton V. M^Donndl (1843), 6 I. Eq R 275 

(a) Ciow Y. Wood, Slip) a 

(b) Dvjih^ V. Cieed (1865), 34 L. J. (cH.) 607, Edwaids Y, Fduaids 
(1876), 2 VM 1) 291, C A 

(o) MvlUiikey Y, Donohoe, supra. 
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nor is a tenant guilty of contempt who, after an order for payment 
of rent to a receiver, pays it, under threat of proceedings, to a 
mortgagee in possession who is not a party to the action (d). 

731. When a receiver is appointed of the lents of land abroad, a 
defendant who prevents payment to the recei\er is guilty of con- 
tempt, and, it he is not himself within the jurisdiction, his property 
within the jurisdiction may be sequestrated till he puiges liis con- 
tempt (e) ; but an attemjit to obtain possession of foreign assets in 
priority to tlu^ receiver by any peison who is not a party to the action 
18 not contempt of couit, because the court has not the powei and 
never purjiorts to give its oflicei possession of foreign propeity (y ). 

732. Inaamucli as a receiver of the undertaking of a railway 
company appointed under the Eailway Companies Act, 1867 {g), is 
not entitled to rectuve unpaid capital (/i), pioceedings taken by a 
judgment creditor against a shareholder under the Companies 
Clauses Consolidation Act, 1845 (i), to attach unpaid capital are not 
interference with the possession of the receiver, and it can make 
no difference that the shareliolder and receiver aie one and tho 
same person, for example, the chan man of the company (/i). 


Part IV. — Powers and Duties. 

Sect 1 . — Receipt of tile Rioperty. 

733 The duties of a receiver aie limited to the collection of the 
property over which he is appointed and the payment of all moneys 
received into court, or as the court may direct ; but he cannot 
comiiel delivery of actual possession of property without an order 
directing such delivery (/), nor can he compel tenants to pay lent (?/}) 
or to attorn to him without an order ( 7 /). 


(d) Underlay v. EcaJ (1887), 20 Q. B. D. 200, C. A 

(e) Langford v Langford (1805), 6 L J. (ch ) 60. 

If) Be Muiulslay, ISons a7id Field, Maiidslay v. Mandslay, Sons and Field, 
[1900] 1 Ch 602 
(g) 30 & 31 Vict. 0 . 127, s 4 

{h) Be Birmingham and Lichfield Junclion Bail Uo (1881), 18 Ch. D. 
156 ; and see title Railways and Canals, Vol XX I II , p 767. 

(i) 8 & 9 Vict c 16, s. 36 

(k) Be ircii Lancashire Bail Co (1890), 63 L. T. 66 ; and see title 
Railways and Canvls, Vol XXIII., p. 767 
(i) OVeert V. (1829), 2 Sim. 430 ; KiikY (1843), 5 I Eq R, 

498 ; Ifeee p. 376, ante The older will not ho mtide if the propcity is in 
the hands of a public officer whose duty it is to retain it m accordance 
with the provisions of an Act of Parliament {Somerset v. Land Securities 
Co , [1894] 3 Ch 464, C A.) As to the distinction between a receiver 
and a manager, see Be Manchester and Mdfoid Bail Co , Ex parte Cam- 
hrian Bail Co. (1880), 14 Ch. D. 645, 653, C. A. ; and see pp. 424 et seg., 
post 

(m) Miichelv. Manchester {Duke) (1750), 2 Dick. 787 , Hobson v Sher- 
wood (1854), 19 Beav 575 , 1 Seton, Judgments and Ordeis, 7th ed., p. 762. 

(n) Eohhouse v. Hollcombe (1848), 2 Do Gr. & Sm. 208. 
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734 . A receiver appointed to collect debts may exercise a reason- 
able discretion in giving time for payment (o), especially if by so 
doing he gains some collateral advantage for the creditors, sucii as 
security or additional security ( p). 

When a debt or right of action is of doubtful value or only 
enforceable at disproportionate expense, the court sometimes 
authorises the recoivei to offer it for sale by auction (q). 

Where the debentures or moitgages of a limited company include 
uncalled capital, a receiver appointed to enforce them is entitled to 
have calls made (? ). 

735 . If it is desirable on the ground of convenience that docu- 
ments of title should be produced to, or handed over to. the 
receiver, the court may make an order for their production or 
delivery on such teims as may be thought fit, notwithstanding the 
opposition of the person legally entitled to hold them (s), or of a 
solicitor asserting a lien for costs (a). 

A receiver appointed over a manor is not entitled to act as 
steward of tlie manor, and, therefore, not entitled to possession of the 
court rolls ; but, if the acting steward lias been guilty of misconduct, 
the lord of the manor may obtain an order for delivery of the 
court rolls to the receiver m the action (h). 

736 . A receiver apj minted to receive rents without prejudice to 
the rights of prior incunibiaiiceis ought not to take possession by 
serving notice on the tenants to jiay rent; to him, after a similar 
notice has boon served by a prioi incumbrancer (c), 

737 . A receiver of chattels should take possession of them at the 
earliest possible moment, so that they may not be in the “ order and 
disposition of the defendant in case of bankruptcy (<0- So, also, a 

(o) A receiver appointed undei the Chai liable Loan Societies (Ireland) 
Acts, 1843 (6 & 7 Vict e 91), s 45, and 19U0 (63 & 64 Viet c 25), s 4, 
has the same power of compiornising debt‘s as the society itself {(T Reilly 
V ('minor, Same v Allen, [19041 2 1 R 601, C A) As to the propei 
comse to be adopted by a receiver, in possession of books and jiapeis 
iclating to a him of solicitors, to make out the bills of eosls, see Jiaif \ 
Flower Ellis (1912), 56 Sol Jo 724, C A 

(p) Willalls V Kennedy (1831), 8 Ring 5. 

(q) Parker y Dwww (1845), 8 Bcav 497; Woody Woodhouhe and Rawson 
United, [1896] W. N 4 

(r) See title Companies, Vol V , p 343 

(s) Re Ind, Coope <Ss Co , Ftsher y The Vo (1909), 26 T L R 11, C A, 
(where trustees for the debenture holdejs objected to hand over the deeds 
ot property specifically mortgaged to them) 

{a) Delaney y Ffiench (1873), 8 t'h App 918, Be Vavderu, London 
Joint Stock Bank v WigUman (1010), 54 Sol. Jo 444 ; and see Warhurion 
y Edge (1839), 9 Sun 508, as explained m Be Uawlcs, Ackerman v 
Lockhart, [1898] 2 (li 1, C. A ; see also Brunton y Electricad Engineering 
Corporation, [1S92] 1 Ch 434 * 

(6) Bawee v. Bawes (1836), 7 Sim 624 ; Windham v. Gmhilei (1871), 40 
L J (rii ) 605 , Be Jennings, a Solicitor, [1903] 1 Ch 906 ; and see title 
CoryuoLPS, Vol Vlll., pp. 15, 16 For form of appointment out of 
court of a receiver of a manor, see Encyclopaedia of Forms and Precedents, 
Vol I., p 392 » j 

(c) Searle v. Chpai (1884), 25 Ch. D 723, C A , as to the right of a 
receiver to lents, see p 377, ante 

‘ (d) Tailor v. Eckershy (1877), 6 Ch D. 740 , see Edwards v. Edwards 

’**76), 2 Ch. D 291, C. A. ; and see title Bankruptcy and I^tsoLVSKCT, 
II., p. 173. 
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receiver of hook debts should p^ive notice of his appointment to the Sect. i. 

debtors, for if he leaves the debts in the apparent ownership of the Receipt 

creditor he may find his title ousted by a subsequent assignee (e), or of the 
by the trustee in a subsequent bankruptcy ( / ) ; and, in the case of Prop^y. 
debts due from a foreign fiini, or indei^ of any foreign property, if 
he neglects to perfect his title or obtain possession in accordance 
with the local law, other parties who show greater diligence may 
obtain priority (g). For the same reason a receiver of property 
comprised in a settlement should at once give notice of his 
appointment to the settlement trustees (h). 

738. When a receiver is appointed over leaseholds for lives, Renewal of 
perpetually renewalile, an inquiry will be directed, if necessary, as ^‘‘a^t.-hoids 
to whether it will be for the benefit of the parties that a lenewal 
should be obtained and on what terms (i)* 

Srct. 2. — Ihstniuit, 

739 A receiver a])pointed by the court may distrain for one when leave 
year’s rent without tlie sanction of the court (;), but if the rent be thecomt 
in arrear lor more than a year the leave of the court should be 
obtained, at any rate in a case where the letting is not in the 
receiver’s name and the tenant has not attorned to him (k). When 
there has been no letting by the receiver and no attornment to 
him, the distraint sliould be in the name not of the receiver, hut 
of the person beneficially entitled (1), If the person beneficially 
entitled is not ascertained, or the receiver is unable to obtain 
information as to the amount of rent in arrear, an application to 
the court is necessary in any case (m) 

The distraint should, however, be made in the name of the when 
receiver if either the letting has been in Ins own name (ft) or the receiver alone 
tenant has attoincd to him (o), lor in either case the tenant is 
estopped from questioning his landlord's title, even thougli it may 

(c) Wiqtam v Bin'Jikif, [1894] 3 Hi 183 , Be Tiul, Coope ct* Co , Fihhcr 
V The (Jo f Knot v The Co , Atnold v Thr Co , [1911] 2 Cli 223, 233. 

(/) Bankiuplcy Act, 1883 (46 & 47 Vicfc, c 62), s 44 , Butter v. Eveieit, 

[1895] 2 Ch 872 

(q) Be Mandhlny, Son^ and Field, Maudday v Maudslay, Sons and 
Field, f 1900J 1 Ch. 602 , and see title CoyMiCT of Laws, Vol" Y1 , p 207 

(h) Ideal Bedding Co , Lfd v. Holland, [1907] 2 Ch 157, 169 

(i) Palmer v. Kewpoyt (1824), 1 Hog 133, Moiqell v Boyce (1831), 

2 Hog 236 , Mvlhall v 0 Biien (1837), ftau & Sc 160 

(?) Piii V Snowden (1752), 3 Atk 750; Brandon v Btandon (J821), 

5 Made! 473, Bennett y Fohins (1832), 5C &P 379, Waidv Nftcwj (1833), 

9 Bing 608, see Be I^owos, jtlanisiy v. AicJulale (1890), 63 L. T 626, 

Swahy v Tltckon (1833), 5 Sun 029 ; and see p 377, ante , title Disikess, 

Vol. XI , p 130 

(k) Brandon V Brandon, ^npra , 3/<no?s (1824), 1 Hog 140; 

Anon (1836), 1 Jo Ex. li 613 

(l) Shelly \ PeZAm (1747), 1 Dick. 120 , Pitty Snowden, supra , Bran- 
don V. Brandon, supra , ace Jndice v Janus (1899), 15 T. L R 181, C. A., 
per CiiiTTY, L. J , at p. 182 

(m) Pin V. Snowden, supia . Mills v Fry (1816), 19 Ves. 277 ; Coop G. 

107. 

(») Dancer V. Hastings (1826), 12 Mooic (C P.), 34. 

(o) Baincoch v Simpson (1764), cited 1 Dick. 120 ; Hughes v Hughes 
(1790), 1 Ves. 161 ; 3 Bro 0 C 87 ; Evans y. Mathms (1857), 7 E & B. 

690. 
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appear on the face of the documents that he is a mere receiver 
without any legal reversion to which a right of distress could 
attach (^); and not only is the receiver the propei person to dis- 
tiain, but he alone can distrain in such cases ((y), and his power 
continiios notwitbsUnding the abatement of the action (/)• 

A receiver may employ a bailiff to distiain, though he may not 
delegate his autlioiity generally (s). 

Sect. InMutwti of Pioacdioqs. 

740. A receiver is justified in taking all steps necessaiy to get 
in the assets he is ajipointed to collect. He may, for instance, piove 
in his own name in the bankiuptcy of a debtor to the estate (t); 
and though, not being himself a creditor, he cannot as a rule 
piesent a bankruptcy petition (a), yet ho may do so if he has taken 
an assignment of a debt in his own name (/>). 

741. Though a receiver cannot generally maintain an action in 
his own name, since no propei ty is vested in him (c), yet it he has 
an independent cause of action, the fact that he is leceiver does not 
disqualify him from suing (f/). lie may, for instance, sue as the 
holdei of a lull of exeJuuige or promissory note (c), or as the occupier 
of business premises (J ), or as the bailee of chattels to whom posses- 
sion has been deliveied by ordei of the court {g), or as the cssigiiee 
of a debt (h\ or as landlord, if the letting has been in his nauie(^b 
and he may sue on a covenant for payment of rent to himself, 
though he is not a party to the lease (k) , and a receiver and 

(v) Jolly Y (1859), 4 1)e fi &: J 224; MorUrnx (1869), 

L. h. 4 Q B. 293, E\ Ch , and boo, genorally. titles Estoppel, Vol XIII, 
pp 402 etfl« 5 r , L\ni)Lori) AND Tenant, Vo] XVIIL, p, 358. 

{q) Evans v MaiEhan (1857), 7 E & B 590, Bayly v. Went (1884), 51 
L T 764 , WooUon v Bohs, [1900] 1 Cli. 788 
(r) yewman v. M^IU (1825), 1 Hog. 291 ; Brennm v Eeimif (1852), 
2 I Oh K 579. The power muBt not be exerciBed opproBsively (Lucas v 
Mayne (1826), 1 Hog 394) 

(h) Ihich V OJdis (1837), Sail & Sc 146. 

(/) Armstiovq v Armstrong (1871), L R. 12 Eq. 614 
(a) Ee Muhrhead, Ec parte Muvrhead (1876). 2 Ch. 1) 22, 26, C. A. ; Ee 
Sucker, Ex parte Sucler (1888), 22 Q B I) 179, C. A ; Ee O'Gorman, Ex 
parte Bale, [1899] 2 Q B. 62, 64 ; see W^lhnms v. Jlnuhnq (1866), L. R 
I H. L 9, 23, 26 , and see title Bankruptcy and Insolvency, VoL II., 
p. 36 

(Z>) Be Macoun, [1904] 2 KB. 700, C. A. ; and see title Choses in 
Action, Vol. IV , p. 373. • 

(c) Ee Sartoris's Estate, Sartonis v Saitons, [1892| 1 Oh 11, 14, 22, C. A 

(d) Ee Sncher, Ex parte Sacker, supra, at p. 185 , ScoU v PlaUl (1847), 
2Ph 229 

Z«) Ee Lewis, Er parte liarru (1876), 2 Ch. D. 423 , 0'Re%lly v. Connou 
Same v. Allen, [1904] 2 1 R. 601, 0 A 
if) Hiisey V. London Electric Supply CoiporaUon, [1902] 1 Ch. 4ll, C A. 
iq) Htlls V Reeves (1882), 31 W. R 209, C A , per Jessel, M R , and 
see Purkiss v. Holland (1887), 1 Sol Jo. 702, C. A , Re Eollason, Bollason 
V. Eollason (1887), 66 Ij, T 303 (receiver as claimant in interpleader pro- 
ceedings) 

(A) Ee Macoun, supta 

(t) Dancer v. Hastings (1826), 12 Moore (a p.), 34 , 4 Bing. 2 , and see 
title Landlord and Tenant, VoL XVIIL, p. 358. 

(k) Beal Property Act, 1846 (8 & 9 Vict. c. 106), s. 5 ; Llqyd v. Byrne 
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manager may sue in respect of his business transactions, as for the 3. 

recovery of goods improperly detained (Z) or for the price of goods sold Institution 
and delivered by him or delivered under a contract which has been of 1^- 
assigned to him, though in the latter case subject to any right of oeedi^s. 
set-off to which the original contractor is entitled (w). 

742 When a receiver is claimant in intei pleader pioeeedings he Interpleader 
is not called upon to pay the value of tho goods into court ni the 
usual way, for it is not necessary for the protection of tlte iival 
claimant that the receiver, being an officer of the court, should 
do more than undertake to hold the goods suliject to the order of 
the court (»)• 

743. A receiver who either institutes or dehaids proceedings improjM'r 
without the previous sanction of the court runs the nsk of having proceodmers 
his costs disalloived if his action is not ajjproved (o) The court does 
not lightly authoiise proceedings if the paities mitTested object (p), 
especially if the receiver is a solicitor (5), though it is not now tlie 
practice to give the conduct of an action to the rec(iiv(jr persfmally (/ ). 

An inquiry will, if necessary, be directed whether it will he foi the 
benefit of the parties interested that pioeeedings shouhl ho taken or 
defended (5); but the parties themselves have no power to dictate 
whethei proceedings shall or shall not be taken or defended (t) 

A receiver should not make applications to the court in his own 
name, unless the parties to the action have refused to do so (n) or 
have no Iocms standi (a); and an application made by the receiver 

(1888), 22 L R Ir 269, C A (where the lease was made, in accordance 
with lush practice, by the Land Judge to the tenant. 'I’he tenant 
covenanted with the lessor and also with the icceiver (though the receiver 
was not a paity to the deed) to pay rent “to the lessor or to tlie receiver,” 
but there was no order on the tenant to attorn to the n^ceivei) , see 
also (Conveyancing and Law of Property Act, 1881 (44 45 Vict c 41), 

s J0(1) 

(l) Moss Steamship Co, Ltd, v Whinncij, [1912] A. C. 254, and see 
title Trover akd Detinue 

(m) Forster v NiocorCs Navigation Co , Lid (1906), 23 T L R 138 

(n) Furliss v HolUind (1887), 31 Sol Jo 702, C. A 

( 0 ) Swahyy Dicfeon (1833), 5 Sim 629; Be Dunn, BnnUowv Singleton, 

[1904] 1 Ch 648 ; Conyers v Crosbie (1844), 6 1 Eq R 657 

(p) Dacie V John (1824), M‘CJe. 575; Murtin v. Walher's Execuiois 
(1837), Sau & Sc 139 

(q) Della Cainea v Hayward (1825), M‘Cle. & Yo. 272 

(r) Be Eophins, Dowd v Eawtin (1881), 19 Ch D 61, C A 

(«) Anon (1801), 6 Ves 287 ; Cramer f (1840), 3 I. Eq R 230, 

Bowen v. Brecon Bail Co , Ex parte EoweU (IH61), L R 3 Eq. 541 , see 
Birch y (1837), Sau. & Sc 146; Callaghan v Beardon (1837), Sau. 

& Sc 682 ; N angle y Fingall (Lord) (1824), 1 Hog 142 , Cooke v Cooke 
(1826), 1 Hog 182 

(t) 4^iola V. Anglo-Amencan Cold Storage Co , [1912] 2 Ch 306 

(u) Miller y. Elkins (lS26),^h J (o. 8 ) (ch ) 128; Wrixon y, Vize 
(1843), 6 I Eq R 276 ; Ireland y. Bade (1844), 7 Beav. 65 , Parker v 
Dunn (1846), 8 Beav. 497 , Be Saeker, Ex parte Sacker (1888), 22 Q. B D 
179, C A , per Fry, L J , at p 185 ; see Be Cooper v. Cooper (1839), 2 I. Eq 
R i66; Dorset (Duke) y Ciosbie (1837), Sau & So. 683; Clarke v. FisJiei 

« , Sau. & Sc 684; Bichards v. Ooold (1844), 7 1. Eq R. 209; Be 
% (1843), 2 Con, & Law 232 ; Boehm v. Ooodall, [1911] 1 Ch. 155 , 

Be Thomas, Bartley y Thomas, [1911] 2 Ch 389, 391. 

(a) Chater v. Maclean (1865), 1 Jur. (N. s.) 176, where the plaintiff*® 
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in' support of the cliiim of one of the parties in an action for the 
determination of their relative rights is improper and may be 
refused vitli costs, to be paid by the leceiver personally {b). 

A receiver has no vested right in his ajipointment which can 
entitle him to htigate for the profits of his receivershiji {<•). 

Sbot. 4. — CreaUon and Detciminatioii of Leaser and Tfiiancws. 

744. When a receiver is appointed of the rtute and profits of 
land, it is not the practice to insert m the order an express power of 
leasing. The receiver may let for any term not exceeding three 
years without the sanction of the court (fZ), but for longer leases the 
approval of the court must be obtained on summons at chambers, 
and such leases are made m the name not of the receiver, but of the 
persons beneficially entitled (f’). If, however, the title to the property 
is in dispute, tlm receiver may be authorised to grant leases in his 
own name, and a tenant who accepts such a lease will be estopped 
from questioning the rights of the receiver as landlord (y). 

In the case of property situate abroad, wuth a view to preventing 
the delay and expense of applications to the English courts, an 
inquiry may bo directed as to what should be the term beyond which 
the receiver ought not to let without leave 

745. The receiver may, without the leave of the court, determine 
tenancies from year to yeai by notice to quit, though the tenancies 
have been created before his appointment and the tenants have not 
attorned to him(//); and a notice to quit served by I he receiv(>r m 
his own name is a demand for jHissession by ilie landlord or his 
lawfully authorised agent sufficient to sup[K)rt a claim for double 
rent in case of holding over under the Landlord and Tenant Act, 

motion to have a fiim of solicitors, who acted for both the plaintiff and the 
receiver, made hablo for misajipropiiation ot moneys paid to them by the 
receiver was dismissed paitly on the giouud that the payment was made 
to them as agents loi the icceiver, who W'as not moving the eouit, 

(b) Comyn v. Smith (1823), 1 Hog 81 

(c) Be Joseyih, Ex farte Cooper (1877), 6 Ch D. 255, C A, 

(d) Shuff V Coldaway (1863), DanieJl’s Chaiiceiy PiacUce, Vol II , 
7th ed , p. 1443 , and see Duffield v Elwes (1849), 1 1 Jieav 690 ; Vincentv. 
Guhhins (1830), Hayes, 29, and see title Lanulobd and Tenant, Vol 
XVIIl , p 368 A leceivei of rents appointed undei tlio Court ot Probate 
Act, 1867 (20 & 21 Vict c 77), has such poweis ol letting and maiiageiuent 
as the court may diiect; see tbid., s. 71 , Neale v Bady (1876), 23 W R 
418; and see title Executors and Administrators, Vol XIV., p 201 

(e) Where trustees oi a will had refused to recognise the right of a tenant 

for life to possession, a receiver was appointed at her request and directed 
to give her the option of becoming tenant, the reccivei being authoiised 
to mspect the ])Toporty horn time to time and see that she kept it m pioper 
rejiair (Bayhes v. Bayhes (1844), 1 CoU 537). , 

if) Dancer v Uastivgs (1826), 12 Mooie (c, r), 34; 4 Bmg 2; and 
sHs further, titles Estoppel, Vol. XIII , pp. 402 et sea, , Landlop.d and 
Tenant, Vol XVIIL, p 358 

(q) v. Undeey (1808), 16 Ves. 91. 

(A) Deed Mursack v Bead (1810L 12 East, 67 ; Cioshu's Lessee v. Barry 
(1839), Jo &: Car. 106 , see Doe d, Mavveis {Bail) v. Mizem (1837), 2 Mood. 
& B. 66. A dictum to the contrary in Wynne v. Newhorough (Lord) (1790) 

1 Ves. 164, 3 Bro. 0. C. 87, no longer represents the practice on this 
point. 
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1780 (i)- The sanction of the court should be obtained before any 
surrender of a lease is accepted (j ). 

746. Though a receiver is bound to let the estate to the best 
advantage (A), it would appear that he is not justified in dis- 
possessing tenants without the leave of the court merely for the 
purpose of raising rents or of dividing the estate into fewer and 
larger holdings (1); the court does not allow rents to bn reduced or 
arrears to be forgiven or compounded for, unless the parties 
interested consent (m). 

Siuor. of Money on Kepunh (t< 

747. A receiver appointed by the court without express po^^ ers 
of management is not in general justified in incurring expenditure 
without the sanction of tlio court (w), though he may be allowed in 
hifl accounts any expenditure which is shown to liavebeon beneficial 
to the parties interested (o). 

748. He may execute small repairs on his own initiative I p), but 
if he spends any considerable sum on repairs without the previous 
sanction of the court he runs the risk of having the amount, or so 
much of it as is considered excessive, disallowed in his accounts (r/). 
An inquiry will he directed, if necessary, whether the expenditure 
has been reasonable and beneficial to tlie parties inter(‘sted (r) ; but if 
the receiver has disregaided a positive direction of the court not to 
spend further money on repairs, such an inquiry will be refused and 
the paymimts will be disallowed (s). 

(0 4 Geo 2, c 28,8 1, Wilkimonv (Jolley {mi)^ 5 Burr 2694, Boed 
Marsack v Bead (1810), 12 East, 57 ; see Jones v Phipps (1868), L K 
3 Q B. 567, 572, and see title Landlord and Tenant, VTol XVIII , 
p 555 

(i) Davidson v Armdtomj (1837), Sau & Sc 135 

(Jc) Wynne v, Newboiough {Lord) (1790), 1 Ves 164 

(1) Wynne v Newhorough {Lord)^ supra , Mansfield (Lord) v, Hamilton, 
Hohhome v Hamilton (1804), 2 Soh & Lef 28; Alvenv Bond (1841), 
FJ & K 196, 223, and consider CaymichaelY Greenock Harbour Trustees, 
[1910] A C 274 (where it was held that a receiver of the tolls of a public 
undertaking could not increase the rates against the wish of those 
responsible for the management). 

(w) Evans v Tayhr (1837), Sau. & Sc. 681 ; Davis v. Cotter (1837), Sau. 
& Sc. 685 

(n) Fletcher v Dodd (1789), 1 Ves 85; Morris v. Elme (1790), 1 Ves 
139, Be Manchester and Milford Bail. Co., Ex parte Cambrian Bail Co 
(1880), 14 Ch D. 645, 648, 653, C A In Ireland, in a time of scarcity 
and distress, a receiver has been allowed to expend money in relieving 
and employing poor tenants {Jackson, a Minor, Jackson y Jackson (1831), 
2 Hog 238) 

(o) Tempest v Ord (1816), 2 Mer. 55 ; Whitley v Lowe (1858), 25 Beav. 
421, 2DeG. &J. 704, Be Gomersall, Ex parte (Jordon (ISl 5), h K 20 Eq. 
291: Macartney v Wahh (1830), Hayes, 29, n. 

(p) Thornhill v. Thornhill (1845), 14 Sim 600; Be Graham, (Jrahem y. 

Noakes, [ 1895] 1 Ch 66, 72 £30 per annum has been suggested as a limit 

(Daniell’s Chancery Practice, Vol IL, 7th ed , p 1444, note (o) ) ; and see 
Beam V, Donovan (1833), Hayes & Jo 218 

(g) Be Giaham, Graham v Noakes, supra. 

(r) Blunt V. Chtherow (1802), 6 Ves. 799 ; A.-S v Vigor (1806), 11 Ves. 
663 ; Tempest v. Grd, swpra. 

(«) Gamnd v. Garland (undated), cited in Bhmt v Chtheraw, su/pra, at 

p. 800. 
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SicT.s. A receiver is sometimes authorised to cut and sell timber for the 
Bipenditure purpose of repairs (t) 

of Honey on A receiver of licensed premises may, and siiould, pay any duties 

Repairs etc. necessary to preserve the licences (u). 
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749 . A receiver may insuie premises against loss or damage by 
fire either in his own name or in the name of persons beneficially 
interested, or ho may keep on foot an existing policy ; and the 
premiums paid by him for this purpose are allowed in his 
accounts {a\ 


Rent, rates, 750 . A receiver is also justified in paying head-rent (i), lates (c), 
and taxes* taxes, and other outgoings properly chargeable against him in 
respect of the property of which he is in occupation (d). 


Moitgage 761 . A receiver is not, it is conceived, justified in paying interest 
interest. incumbrances, unless he has been expressly ordered to do so (e). 

Application A receiver appointed at the instance of incumbrancers is usually 
profits^ by^ directed to apply the rents and profits leceived by him in keeping 

receiver^ down interest according to piiorities. It is only in very special 

appointed at circumstances that he is allowed to apply them in i eduction of 
inortgagLs^ principal {/), A direction to a receiver to keep down llie interest on 
incumbrances out of rents received by him does not operate as an 
appropriation of such rents or of so much of them as may be required 
for payment of all inteiest; it is made for the benefit of incum- 
hrancers only so tar as they choose to avail themselves of it, and if 
any of them omit to apply for their interest they are presumed 

to rely on their security both for interest and principal. If, 


(<) A -(?. V. Booihhy (1860), I Setou, JudgmentR and Orders, 6tli ed , 
p 799 As to timber blown down, see Crofts v Foe (18119), Jo & (’ai 

19:1 

(a) Be Hoy's Estate (1892), 31 L E Ir. 66 

(rt) Be Gtah(m>, Graham v. Noales, [1895] 1 Ch. 66. 

(b) Walsh V. Walsh (1839), 1 I. Eq K 209; Bnlje v BhtJee (1850), I 
L Oh. K 365 , Jacobs v. Van Bool€7i, Ex 'parte Boherts (1889), 34 Sol. Jo 
97 ; and see p 401, post A receiver of rents appointed under the Tithe 
Rentcharge (Ireland) Act, 1838 (1 & 2 Vict c 109), s. 30 (and semhlc, 
under the Titho Act, 1891 (54 Ha 55 Viet. 0 8)), is not, however, concerned 
'rtith the payment ol head -rent, for the appointment is merely m lieu 
of the remedy by distress, to receive the amount of the rentcharge and 
costs, and nothing more {Saunderson v Stoney (1839), 2 L Eq. K 163) 

(c) See Re Mannesmann Tube* Co , Ltd,, Von Sumens v. Mannesmann 
Tube Co„ Ltd , [1901 ] 2 Ch 93. 

(d) Madden v, Wilson (1854), 6 li Jur, 129. As to the payment ot 
pjcloiential debts by a receiver appointed by dobentuie-holdcii or m a 
dolKMiture-hohlers’ action, see title Companies, Vol V, pj) 374, 375; 
and ,is to the payment ot income tax, see title Income Tax, Vol. , 
P 1)76 As to The powers of a receiver who is also a manager, see pp. 430, 
431, post 

(e) Anon. (1821), Madd & G 9; and see Wastell v Leslie (1846), 
16 Sun. 45.3, n. 

(G Be Kearney's Estate (1890), 25 L K. Ir. 89, distinguishing Hutchins 
V HuicMns (1854), 4 1 Ch. E 224 (where prior chaiges bore interest and 
later ones did not), and Be HenkeWs Estate (1889), 23 L. E Ii. 540 (where 
the first mortgage bore interest at 8 per cent.). 



Part IV — Powers and Duties. 


897 


therefore, the security conies to an end by the expiration of a term 

or of a life interest they m) not entitled to an account of rents Discharge . 

accrued before the determination of the security (//). ^ 

Outgoings. 

Sect. 7.--7iV/?sw«// of Monej/, 

752. When inimedMle expenditure is icuuiied for the preseua- Borrowins 
tion of property, arecoivor may be authonsfil to bonow money for 
the puipose, and tlie amount will be chaiged upon the property in 
priority to all existing mcumbiancos(//); but such an okIjt is not 
made unless a case of salvage is established (i). Thus, a receiver 
has been allowed to raise, by a charge on the property, a sum of 
money required to enable him to effect a transfer of mortgages, the 
holders of which were pressing for payment (/»;) 

Sect. 8. — Bimbdxty to Pin chase or Take (i 

753 A receivei, being in a fidiuuaiv in>Hiiion towa iris the prisons Disability to 
beneiicially interested, cannot purchase, eitlu'r in ins own iiciine or 
ihroiigh the intervention of a tiustee, any part of the luoperiy over ^liumry 
VI Inch ho is appointed without the sanction of the couii(Z); and loiationshi). 
the court will not authorise a receiver to bid at a sale, unless 
veiy special ciicumstanees aresliown,or unless all persoiib interested 
111 the property are sui jnns and eonseul(wO; y- loceiver has 
opportunities of acquiiing and making use of mfmmation accessible 
only to liimsrdl, and tlu' court might be baffli'd it it were to inquire 
in each case ^vhetlier thorecoixw had in fact taken advantage of such 
opportunities (a ) 

754. Even though the sale has been at a fail price and without TiansacOons 
any circumstances of fraud, concealment or undue advantage, such as 
would bo sufticuTit to avoid the transaction m the case of a stranger, aftimod by 
the receiver is not allow(‘d to retain the benefit of his purchase parties m 
as against the parties interested, other than a vendor who elects to 
stand by his baigam (o); and it would appear that the vendor him- 
self, though he alleges none of the recognised grounds for rescission, 


(ff) Bertie v Abingdon {Lord) (1817), 3 Mer. 660; Gresley v Addeiley, 
Orealey v. Ueathcote (1818), 1 Swan 573 , Flight v. Cemac (1856), 25 L J. 
(CH ) 654 ; see Dainf v Price, [1883] W. N. 226, 227 ; and see title Mort- 
gage, Vol XXI., pp 158, note (i>, 196. 

(h) Greenwood v. Algesiias (Gibraltar^ Bail Oo , Same v Same, [1894] 
2 Ch 206, C. A , Be New Zealand Midland Bail Co , Smith v TjuhbocJi, 
[1901] W. N 105 

(t) I e,, unless the receiver is also manager, as to which see p 431, 
post 

(/c) Chaplin Y Barnett {^\)\2), 2S T L R 256,0 A 

{l)*Alvcn V. Bond (1841), H & K 106 , Angent v. NugenL [1008] 1 Ch 
546, C A. , and sec, generally, titles Eqoitt, Vol XIII , pp 156 et seq ; 
Trusts and Trustees 

(m) Anderson v. Andeison (1846), 9 1 Eq R. 23 ; hco Alven y. Bond, 
supra, at p 214 

(n) EyreY Af'DoaweM (1864), 15 I Ch R 534; AlvenY Bond,supni; 
Nugent v A agent, si^ra, 

(o) Boddin^n v. Langford (1846), 15 I. Ch. R. 558 , Nugent v Nugent, 
supra. 
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Disability to 
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Nature and 
duration ot 
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may have the transaction set aside on grounds of public policy 
alone (p). 

If all parties interested aie sm jnns, they may, of course, elect 
to affirm the sal6(^]); but, if any of them arc uiidt)i disability or 
object to the sale, the court either sets aside the tninsaijtion 
altogether (u), oi declares that the receiver holds the piopeity in 
trust ior the peisoiis who would be entitled but for the sale (6), A 
declaration of this sort is not, however, made so as to pre]udicG a 
vendor who rejiudiates the sj.le(r')- 

765. The reeeivei is entitled to a eliaige on the piopeiiy with 
interest at \ per cent, for any piiiclicise-immey he imiy have 
actually paid (d), and he is also allowed ciedit for any sums that 
ho has ex]H‘nded on the propel ty since his purchase by which the 
estate is henetifej (<') 

766 Not onl^' is a leceivei iinalde to purcliase, liut he cannot 
even accept a lease of any part of the propeitj committed to his 
charge without tlu‘, sanction of the couit (/) A receiver a})])onited 
over the estate of a Kiversionei is not, however, thereliy inc.ipaci- 
tated from ))urcliasiiig the mtorcbt in a lease of the same lands 
wliicli tlie reversioner has in another right 


Part V.— Liabilities. 

Sect. 1 . — Losses am] Liipoper Paiimoits 

7S7. Arecoim is pawd facie ausweiable tor all moneys that 
come to his hands, or that might have come to his hands but for his 
own negligence or default (A), whether he has comjdeted his security 

ip) Re Ronuyne's EUate (I8b3), 13 I. Ch K 444, 460, Eyre v. 
McDonnell (1804), 15 I Ch R 634 

(q) White V Tommy (1836), cited m Alien v Bond (1841), FI & K. 196, 
224 

(a) Caiy v Caiy (1804), 2 Sell & Lei 173 In Alven v Bond, suprn, 
where the money liad been j)aid into court and the sale conliinitd, the 
court uevcrtliclobs t^et aside the sole, the moitgagec-veiifior not objecting, 
and the persons benehcially entitled undeitaking to pay his demand 

(b) NiigerU v Nugent, [1908] 1 Ch 546, C A 

(c) Eme V. McDonnell, evpta 

(d) Nugent v Nvgetit, [1907] 2 Oh 202, 295 

(c) Cofy V Cary, mpui (where,t]ie piopeity being leasehold, the lecciver 
allowed credit for a fine he had jiaid on lakmg a leiie's^al of thr‘ lease 
m his own name) 

(/) Meagher v (> Shnughneseij, cited m Alven v Bond, bupra, at p 207 , 
Stamvs Y, Ftcnch I Eq R 161 

(fl) King V. (rjinen (1865), 15 L T 23. 0 A. 

(/<) Y Jollaud (1802), 8 Ves 72 (wbeie it was suggested, but not 

decided, that il delay by a receiver in ]»aNsmg his accounts and paying his 
baljneos lesult m Joss to the estate owing to a fall m the price of stocks, he 
n b(' 1) rid personally liable) , Hamilton \ Lighton (1810), 2 Mol 499, 
1] ilhnib V I^nch (1823), 2 Mol 499, SkenetU, Mtnors (1829), 2 Hog 
192, Begiaqh \ Concannon (1847), 10 1. Eq. R 351 , Be Flant, Ex parte 
Eayward (1881), 46 L. T 326, 0 A : see Cary v. Cary, supra 
(where an uiquiry was directed whether any rents had been lost, and by 
whose defaulC , Wood v. Wood (1828), 4 Russ 568 (where a solicitor who 
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or not (i). Payment may be enforced even after the receiver’s recog- 
nisances have been vacated, foi he lemains a trusieo for the parties 
entitled and can only claim tlie benefit of tlie Statutes of Limitation, 
if at all, to the same extent as an ordinary trustee (/i*). 

768. If ^ such moneys do not reach thou ])roper destination, the 
receiver will be compelled to make good the loss unless he can show 
that he has acted with perfect regularity and has us(3d such a 
degree of prudence as would be exiiected from a private individual 
in relation to his own affairs (i). 

If, for instance, he pays money tenipoiarily into a bank to a 
separate recoivoj’s account, he is not liable ror loss occasioned by the 
failure of the bank (/;/)» but it is otherwise if he pays it into his 
own goncial account and mixes it with his own money (»), or if he 
accepts for his own use interest on balances standing to the ciedit of 
his receiveiship hanking account (o). For a receivf^r is remunerated 
for his services, and is not entitled to reap any further advantage 
out of the estate, such as an mcieaae of his personal ciodit with a 
bank. If he denves any profit or advantage from his position, he 
must also he lesponsible for loss ( j?). 

Again, if a receiver remits money to his own solicitor for pay- 
ment into court he is not, as a rule, held liable for loss caused by 
the bankruptcy or default of the solicitor (q) ; but if he has been 
directed by the older of the court to pay ceitain named persons, he 
is answerable for loss occasioned by payment to any other person (r), 
whetlici his own solicitor (s), or the solicitor having tlie conduct of 
the cause (0, or the solicitor representing the paveos, unless he can 

asRumtd ih(» posilion of recoiver without auUioiitv ums held liable for 
rents lost by his neglect) 

(i) v. Flood ib Co (1SS3) 49 L. 't'. 407. 

(/. ) Seqtotn v. 'lutlc (18S1), 18 Ch D 290, lio ileuU Gent-Duvis v. 

(18S8), 40('h 1) 190, Tiustee Act, 1888 (r>l Viet. c. 69), 8 8 ; 
distiuauish IL V Jiaiflif (1841), 1 Di & W.u 213 (wheio the locogius.iuco 
was given to the Ciowii) , tirid see tith* Limiiaiion oi. Actions, Vol XIX , 
p U) I . 

{!) Kingkt v. Flqmoidh {EmD (1747), J Diek 120, MaBsey v. Jifttmer 
(1820), 1 .he & W. 241, J47 , Wfhlc v. lUiuqh (1835), 3 01. iS^'Fin 44, 69, 
li Jj , 8 {jMdu) (1121), Oli .508 

(?a) See White v. lUtiOjn, 8Hi)ra, pn Lmd liYNiuiuusT, <it p. 00, oud 
Dievci V. Mandeslvij (18H), 8 Jur 617, lliough in both tliose cases Ihe 
u‘e«iivej was lield liable on other giounds In the ioimci ease the quos- 
lion wlietiier ibe mere tact of allowing an ©xcessivo baiam c to accnmulato 
in a bank would disentitle^ the receiver to roJiel in ease of loss was raised, 
but not decided 

(n) Wien v. Kniou (1806), 11 Ves, 377. 

(o) Drever v. Maudedey 

(p) Shaw V. Bhodes (1S2(>), 2 Kus'^. 539; Bmcr v Maudedey^ supra; 
gee White v. Baitghf 8 U 2 ))a, ai p. 51 , Mousey v. Banner (1820), 1 Jac. & W. 
241,247. 

(q) Diiofi V. Wilkinson (1S59), 4 Ihew. 014, 020. 

(r) l)e Wmton v, Brecon Corpoiuhon (Xo 2) (1860), 28 Beav. 200. 

(«) iwd, Ooope iSs Co, v. Kidd (1894), 63 L. J. (q. b ) 726. 

{%) Gulden v. Badcock (1842), 6 Boav. 157 (where the receiver paid money 
to the plaintiff’s solicitor, who handed it to the plamtifl instead of to incum- 
brancers who had a prior light. , but, semhle, in such a ca^^o the receiver is 
entitled to reimburse himself out of moneys subsequently received by him 
on behalf of the phunuff). 
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show in tlie latter case that the solicitor had authoiity to receive the 
money and give a discharge for it (a). 

A receiver is, of course, liable for loss occasioned by parting with 
the contiol of the property ft) or by wilful neglect to carry out the 
orders of the court (c) or by placing money m what lie knows to be 
improper liands, tind for any loss to w^hich his own fraud (>r collusion 
has contributed id) It is immaterial that the irregularity com- 
plained of is not in fact the immediate cause of the loss that has 
occurred. Thus, if a leceiver enters into an improper arrangement 
with his sureties b} winch they are enaliled to control the applica- 
tion of tlie moneys received and paid into a bank by him(c), he is 
answerable foi loss caused by the failure of the hank 

759. So also a leecivei may be personally liable for acts in c'xcess 
of liis authority, for e\ain[)lo, for taking possession of inoperty not 
included in the assets of a testatoi winch he has been apjiomted to 
collect ; but, if Ins action has been acquiesced in l)\ tlie beneiicianes, 
and they liave had the benelii of it, he is entitled to an 
indemnity ( /) 

If the leceiver, appointed in an administiaiion action, di&trilmtes 
the assets v\itliout cbrections fioin the court, an inquiry may be 
dir(‘ct(»d whether the payments liave liecdi pioperly made {(f), 

760 A leceiver who is also acting as managei of an estate 
or Inisiness is not answerable for trading losses so long as he 
carrKjs on tlie business m a usual and pioper manner in accord- 
ance wnlh the directions of the court (//)• He is allowed in his 
accounts all sums propeily exjieiiclod in the discharge of his duty, 
though such exjiondituie may not have been diiectly sanctioned 
the court (?), and is entitled to be iiideninified out of assets against 
all liabilities piojieiiy iiiciirreil(/r) ; but any expf^nses incurred by a 
receive! iii open disregaid of tlie oulers of the couit are disallowed, 
whether beneficial to the property oi not (1). 

761. A receiver wiio fails to jiay las babinces into court after 


(fl) Dvlfo^he ^ CKiicshdf (1834), 4 L .T (eii ) 32 , J\e Browne ft Ex 

parte Stnhng (1880), 10 ]j It. Ir. 132, see Indt Cuopc iC? Co. v Kidd 
(189i), 63 L J (Q B ) 726 

(b) Salwayr.^^alwoif(iS'M).2'Rmn &M 215, 218, Tr/iiiev 7?<n/grA(lS35), 
3 Cl Fm 44, 57, 11. L ; Shafletthoy^ {Lady) Case (1721), Picc Ch 558. 

fc) llKhe V. JlieLs (1744), 3 Atk. 274; Be Pkini^ Ex parte Baywaid 
(1881), 45 h. T. 320, {\ A ; IMnom v. Kvihy (1841), 4 I. I'.q. K .320 

(d) Kviyht V. rh/ninvih {E(nl)*i\Til), 1 Uiik 320, soe also Be Potter, 
llx paik Day (1883), 48 L T 012. 

(e) Snlway v Sahray (1831), 2 Kuss & M. 215 , aflmned, mb nom White 
V Baugh (1835), 3 (3 Jk Fm 44 , 0 Bli (N. s.) 181, 11. h. 

if) Neate v Pink (1850), 3 M«ac. & G 476. 

{(f) Cro8k‘ V, Ormerod (1801), cited m Pdimt v. Chthmow (18(12), 6 
Ve> 700, 800 ; and see airmiioffe v. Foibes (1831), Tlaycs, 222, 220. 

{h) Mvrifton v. Mon.'ion (1855), 7 He C. M. G 214, C. A 

(i) Sleetnitiee and Btoperim Corporation, Ltd v. Bnqhion Alhambra, Ltd, 
(1803), (i2 L. J. (en) 560 

(/i) Be Bufthell, Ex parte Umd (No. 1) (1883), 23 Ch D 75, 80, C. A. 
Not by ihe parties personally (Boehm v. Goodall, [1911] 1 Ch 155) ; and 
setH pp. 405 et seq , post. 

[1) Oaihnd v. Garland (undated), cited in Bhint v. Chiheww, sup'ra, at 
p. 800 ; see lie Lanyham (1847), 2 Pli. 299 (a lunacy case). 
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service of a four-day order (m) is liable to be imprisoned for con- 
tempt, for he is a peison acting in a fidiicidiy capacity within the 
meaning of the Debtors Act, (w), and he is furtlu^i liable to be 
deprived of hiB remuneration and to be oideied to pa\ interest ut 
5 per cent. (o). A receiver who fails to carry out any order for 
payment to a particular person of a sum of money tor costs oi 
otherwise is liable to committal (p). 

Sect. 2. — Unit, Hates, and Ttues. 

762. Exceptionally a receiver of the rents and profits of leasehold 
property is bound to pay thereout m the first instance the rent due 
to the superior landlord (//), even though the order of appointment 
IS silent on the 8uh](‘ct, and the court has directed application 
of the receipts to other objects. If a receiver of leaseholds omits to 
keep down head-ient wlien he has money in hand ayailable fim tlie 
purpose, he may be called upon personally to make good the 
omission, though he will be entitled to an indemnity out of assets 
if he has acted bond fide and in accordance with the directions of 
the court (r) but the appointment of a receiver over leaseholds does 
not of itself constitute him an assignee of the lease or make him 
personally liable for payment of rent or performance of covenants (s), 
and a receiver who pays rent in his own name does not become liable 
as a tenant by estojipcl if the landloid has not been induced thereby 
to believe that tin* lease has been assigned to him(t). 

763. In the ease of tenements of an annual value not exceeding 
iJlO a receiver is under a statutory liability to pay water rates 
out of the rents received by him (a), but this does not consti- 
tute him the “ owner of the premises within the Water Com- 
panies (Eegulation of Powen^^) Act, 1887 (b), so as to render him 

(w) lie Beir ft Kstatey Foftter v. Bell (1870), L R 9 Eq 172 

(n) 32 A 33 Vict c 62, s 4 (3) , Re Gent, Gent- Dans v Barns (1888), 
40 Cli D 190 . jind see title ('ontemct of ('oukt, Attachment, and 
OOMMiTTiL, Vol VJI , pp 295, 297, 2{)S et seq 

(o) R S C, Ord 50, r 18 ; 7?e St Georges Estate (1887), 19 L R Ir 
566, seep post 

(p) Betagh v Concanon, Hughes v Concanon (1836). L & (t temp 
Plunk 355 ; and see title Contempt of Poukt, Attachment and Com- 
mittal, Vol VII , pp 29r), 297, 208 et seq. 

iq) See p 396, ante 

(r) Baljev Blake (1850), 1 I Cli R 365 , see WaUh v (1839), 1 

I £q R 209 In Jacobs v. Van Boolen*Ex parte RobeiU (1889), 34 Sol 
Jo 97, and the earlier liish cases, Donovan v Sweeny (1849), 1 Ir Jur 
165; hllioU V Elliott (1849), 1 Ir Jur 165; Sherlock v. Eoe (1849), 1 
Tr Jur 177, the assets appeal to have been sutTicient to meet the land- 
lord’s claim, so that no question of personal liability arose. The receiver, 
like the tenant whose idace he takes, is of couise only liable for rent to 
the immediate landlord ; see Hand v. Blow, [1901] 2 Ch. 721, C A ; and 
p. 396, ante 

Is) Hay V. Swedish and Nortvegian Bail Co , Ltd. (1892), 8 T L. R. 775. 

(t) Ju’Stice V. James (1898), 14 T. L R 385 ; affirmed (1899), 15 T. L R. 
181, C. A. As to such estoppel, see titles Estoppel, Vol. Xlll., pp 402 
et seq ; Landlord and Tenant, Vol. XVllL, p 358 

(a) Waterworks Clauses Act, 1847 (10 & 11 Vict. c. 17), s. 72 

(b) 60 & 61 Vict 0 . 21. As to his position under the Public Health 
Aet, 1875 (38 & 39 Viot. o. 65), see p 386, ante 
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SycT.s, liable for arrears of water rates incuri'ed before his appoint* 
Bent, Rates, ment(c). 

ftlld TftXSS 

A receiver, on behalf of other persons, is under statutory 

Liability for liability to pay incotne tax (d) in the place of such persons, 
income tax 

Sect. 


Kxtentof 705. 'fhe costs of all procoednigs in the Supreme Court being in 
habXy! discretion of the court (c), receivers may ho and frequently are 

(Ineeted to bear piTsonally the costs of unncci^ssary applications or 
appearances (/), or of proceedings which have been rendered neces- 
sary by their own misconduct or default {g ) ; but costs which have 
been properly and unavoidably incuned by a receiver iii the dis- 
charge of his duties are allow(‘d him in his accoimts (/i), and a 
lecoiver appnnted on behalf of debcnture-holdeis w)io has, with the 
sanction of the .court, appeared upon a siiccessl'iil appfMl wlncli went 
against the company cannot he made liable foi the ci^sts of the 
apjieal, altiiough the company is lUHolveiit(i). 


Seci. 4 —Conti acts. 

Personal 766 . A receiver appointed hy the court, not being an agmt, is 

liability pnmd Jacic personally liable on all coiiiiacts enterinl into by him (j\ 
He may ol course stipulate in any paitieiilar contract that he shall 
not be held personally liable (/i), or the nature of tlie transaction 
may show that ho did not intend to pledge Ins pers inal cr(jilit and 
that the creditoi did not look to it(0, l>ut the men^ addition of the 


(c) 3IeUopolUttn Water Board v /JraoA's, [lOIOJ 2 K B 134, aflirinod on 
other grounds, fl911J 1KB 289, T A (where the receiver had been 
appointed by the pjirdoM out of couit) 

(d) See title Income Tax, Vo) XVI , pp 670, 677 

(e) R S (',Ord 65, i 1, Judicature Act, 1800 (53 & 64 Viot c 44), r ,5 

If) O'Kelhj V Gif*^Jg (IS38), Jo & r.<ir 76 ; Br l)oola)i,a LunnUc (1813), 

2 Con & Law 232; Paiftie v Lnnh (1814), 8 I Eq R 517; De 
Montm'nen^y v Pniti (1849), 12 1 Eq R 4li ; Delachciou v Wriion 
(1850), 2 Ir Jur 66 

(g) Uaiuf>07i V Pogdell (1833), 6 Sim 211 , Walsh v Walsh (1839). 1 
1 feq R 209, /»o0e v Abutudon (Laid) (J845), 8 Benv 53, Re Lloyds 
Allen V L/oyd (1879), 12 Ch JJ 447, C A ; Tie Sn{fi Id and lEoR*,, Ei 
paite Bfown (1888), 36 W R 303 ; Fetnam v. Kuhy (1841), 4 1 Eq R 420 

(7i) See pp. 405, 408, post 

(i) Rt Griffiths Cycle Cotporahon, A.'./, Dunlop Pneumatic Tyre Co 
V. Griffiths (John) Cycle CoiporaUon, I fd (1901), 85 L T 675, 776, C A 

(j) Re Flowers db Co , [18971 1*Q B ' 4 , C A , A*e Glasdir Copper Mmes, 
Ltd,, English EUcUo^AIotallurgical Co , Ltd v Qiasdir Copper Mines, Ltd , 
[1906J 1 Ch 365, C A , per' Vaughan Williams, L J , at p 378 , see 
Re British Power Tractwn and Lighting Co , Ltd,, Ualifnx Joint 8toch Bank 
Co , Lid, V British Power Tractmi and Lighting Co , Ltd , [1910] 2 Ch. 470 ; 
Boehm v, Goodallf [191 IJ I Ch 155 , AIoss Steamship Co , Lid v W1\inney, 
[1912] A. C. 254 As to the position ol a leccivf'i appointed out of court, 
see p 339, ante As to reccivcis apjromted on behalf of debcuture- 
holders, ee title ('ompanies, Vol V , pp 373, 374, 376 et seq As to 
reooivei'S appointed by oi on behall of nioilgtigoes, see title Moktgage, 
Vol. XXL, pp 261—267 

(Jfc) Be Glasdir Copper Mines, Ltd,, English Elect w- Metallurgical Co , Ltd, 
V Glasdir Copper Mine^, Ltd,, supra 

(A) Be Boynton (A0> I^td , Bofmann v Boynton (A.), Ltd,, [1910] 1 Ch, 

619 , 
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words receiver and manager ” after his signature does not sufiBce Sect. 4 
to displace the presumption of personal liability (wV Contracts. 

767 . The receiver, however, or any creditor of his who is entitled Right to 
to be subrogated to his rights, is entitled to an indemnity against all indemnity 
liabilities pioperly incurred by him, and tins indemnity ranks as 
a first chaigo upon the assets, subject only to the costs of realisation 
and to the receiver’s costs, charges and (‘xpenses, including his 
remuneration (a); but a receiver appointed by the court, not 
being an agent or tinst(je for the parties, hits no right of indem- 
nity against them poisonally m case the ass(‘ts controlled by the 
court prove msullicient(o). 

768 Contracts entered into before the appointment of the Contracts 
receiver aie not cancelli'd by thi^ appointment, but the receiver p>iorto 
incurs no personal liabiiily under them, unless ho expressly adopts wo^niment 
thorn ( p) 


Part VI. —Remuneration and Allowances. 

Sect. \. — 1lcmime)atio7i. 

Sub-Sect 1 --H7ien Allmted 

769 . Unless it is otheiwi&e ordered, a receiver appointed by the Receiver 
courts receives a proper salary or allowance 
A trustee who is appointed receiver is not generally entitled to Trustee- 
remuneration (r), but even a trustee-receiver, unless ho is expressly receiver 
apjxinted “without salary,” may be allowed remuneration if no 
other person equally well qualified for the position can be found 
or, in the case of administration actions, if the testator has authorised 
the payment of remuneration (a). The objection to remuneration 
does not arise in tho case of a trustee who has no active duties to 


(in) Ue Grelle, Houdtei d Oo v Hull (1814). 10 K 07, Burty Boulton 
a7id Hayward v Bull, [1805] 1 Q. B 270, C A ; Moss Steamship Co, 

IM V. Wkinney, |10121 A C 251, 258, 259, 203 ; Justice v James 
(1899), 16 T L it. 181, C A, per Ciiitty, L J , at p. 182 
(ii) Ab to this, see pp 400, 431, post 
( 0 ) Boelm v. Goodalt, [1911] 1 Ch. 155 

(p) Be Aewdiqale Colliety Co , Lid., JSewdeqoie v. The Co . [1912] 1 Ch 
468, 474, 477, C K ; Be Thames JronworJcs,Shipbuddinq nnd Enginecnnq 
i^o , Lid , Fnrrer v. The Co (1912), 106 L, T 074, //w// v Swedish and 
Aoiweqion Bail Co, Ltd (1802), 8 T L R 775, Panons r, Soveinqn 
Bank of Canada (1912), 28 T 1j, It. 38, aad see p 429, post 

(q) K S C , Old. 50, r. 10 

(r) ; V. Jolland (1802), 8 Ves 72 , Sykes v Ihistmqs (1805), II Ves. 

363; ^Pillcinqton v. Bahet, Biitish Mutual Investment Co v Pdkington 
(1876), 24 W. R 234 'Jlio i elation of trubloe and ccbiin que trust 
excludes any idea of remuneration exc(*pt by express antecedent 
contract (Be Aedes, Ltd , Bodqson v Aceks, Ltd , [1902] W N 164, gee 
Ma)shallv fifoWoway (1820), 2 Swan 432, 453; He Fieeman's Settlement k 
T rusts (1887), 37 Cli D 148; and title Trusts and Trustees). 

(a) Sykes v. Hastings, supia , Newport v Bury (1857), 23 Beav. 30 ; Be 
Bignell, BigneU v. Chivpmam, [1892] I Ch 59, C. A.; Morison V. Morison 
(1838), 4 My & Cr 216 (conaignee of West Indian estate). 



m 

Sbsot. 1. 

Remonera* 

tion. 

Mortgagee- 

receiver 

Interested 

party. 

Small estate. 


When 

determined. 


How 

calculated. 


Extra 

lemuneiation 


Beoeivebs* 

perform involving the receipt of money, such as a trustee to 
preserve contingent remainders (b), 

A legal mortgagee in possession who is himself appointed receiver 
is not allowed remuneration (c), though in a proper case it is 
conceived that he might bo allowed the costs of employing an agent 
for collection of rents (6?); and, generally, where a party interested 
is apj)ointed receiver, he is not allowed a salary (e), unless hy 
consent (/). 

Where the property to be received is of small amount and 
involves no difliculty in collection, the court has sometimes refused 
to allow remuneration (g). 

Su-B-Sect, 2 — How Calculated and 7*aid 

770. The nature and amount, of the remuneration is usually 
determined in charal)ers when the receiver passes his accounts, for 
a receiver is not entitled to any remuneration until he has accounted 
for all his payments and receipts {h). Occasionally, however, the 
remuneration is fixed by the taxing master on taxation of costs, if 
the order for taxation so directs (/). 

771. A receiver of annual rents and piolits or the receiver and 
manager of a business is generally paid by a commission on the gross 
amount of his receipts, the rate varying fjom about 2 to 5 per cent, 
in proportion to the care and trouble involved (k). In other cases a 
fixed salary is allowed, which may or may not include an allowance 
for out-of-pockot expenses (/). A receiver of capital sums, as for 
instance a receiver appointed to get m the personal estate of a 
deceased person, is often paid by a liiiiip sum, the amount of which 
depends on the degree of difficulty experienced in getting in the 
property (in), 

772. If a receiver, without applying to the court for directions, 
voluntarily incurs extraordinary trouble and expense beyond what 

(h) S niton V Jones, Jones v. Sutton (1809), 15 Ves 584 

(c) Re Puftherch, Puftherch v Williams (1889), 42 Ch. D 590, 601. 

(d) Boniihon v. Hoekmore (1685), 1 Verii, 316 , Davis v. Bendy (1818), 
3 Madd. 170; Gilbert v. Bymleij (1841), 3 Scott (n k ), 364; see 
Ohamhers v. Goldwm (1804), 9 Ves. 254, 271 ; LangsUiffe v. Fenwick, 
Fenwick v Langsiaffe (1805), 10 Ves. 405; Sayers v, Whitfield (1829), 
1 Knapp, 133, 142, P. 0. 

(e) A.-G. V. Gee (1813), 2 Ves, & B. 208; WiUon v. Greewwood (1818), 
1 Swan 471 ; Qardmer v, Blane (1842), 1 Hare, 381 ; Blakeney v. Dufmr 
(1861), 15 Beav. 40 ; Hof mam. v. Dwncam (1853), 18 Jur. 69 ; Beuwson v 
Eawson (1865), 11 L. T. 595 , Cookes v. Cookes (1865), 2 De G. J. & Sno 
526, C. A. ; Sargant v. Read (1876), 1 Ch. D. 600 , Hyde v. Warden 
(1876), 1 Ex D. 309, C. A. ; Beamish v. Stejihenson (1886), 18 L. R. Ir, 
319; Ro Golding (1888), 21 L. R. Ir. 194; Taylor v. Neate (1888), 39 

D. 538. 

(f) F%ngal {Bnrl) v. Blake (1829), 2 Mol. 50; Davy v, Scarth, [1906] 

1 55 

(</) Marr v. Littlewood (1837), 2 My & Cr. 454. 458 

()i) lie Ward, Smmons v. Rose, Weeks v Ward (1862), 31 Beav. 1. 

(i) ^%Jk4one and Ua%gh Hoar Coal Co, v Edey, [1901] 2 Ch 652, 0. A 

{k) Day V. Croft (1840), 2 Beav 488 ; Piior v. Bagster (1887), 57 L. 'F 

760. 

(2) Be BigneU, BigneU v. Chapman, [1892] 1 Ch. 69, C. A. 

(w) FoiU V Leighton (1808). 16 Ves. 273. 
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his duty as receiver requires, he may be allowed remuneration S®®**^* 
in addition to his salary or commission (?i), provided the extra Remunera- 
services were properly undertaken for the benefit of the estate (o). hra. 

773. Where the remiiiieiation of a receiver is paid by a poundage Reduction of 
or commission on receipts, the quantum is somenmes reducfnl by 
allowing capital sums to be paid diiectly into court instead of 
passing through the receiver’s hands (p). 

774. A receiver is liable to be deprived of his remuneration Loss of right, 
if he fails to pass his accoiiiils or pay over his balances according 

to order (y). 

775. As between tenant for life and remainderman, the re- Liability of 
muneration of a receiver of income and the ex^ieiises of passing his tenant for life 
accounts are chargeable against income, not capital (r). 

Sect. ^ — Alhmance of GosU^ Chmges, and Kipcnses* 

8ub-Rect 1 — /n General 

776. A receiver is entitled to be allowed all costs, charges and Gcneialruie 
cxponsas and to be inde'mnified against all liabilities iiropeil} si** to aiiow- 
incurred in the luolection and preservation of the propiuty com- to indemnify^ 
mitted to his charg(3, or otheiwise in the course of his duties, even 

though they losult in loss (6), and the right to indemnity is not 
lost by the toimmatiou of his office (f) , but if he suffers any costs to 
aceiue which ought to have been prevented he is liable to pay 
them out of his own pocket (m). 


(») Potts V Leighton {IHOS), 15 Ves 273; see Be Cathn (1854), 18 Iloav. 
608, 511 (where it was said that a leceiver would not be allowed to make 
an extra cliarge foi diawing up a scheme of the piojicrty and the 
holding of the tenants, this being work within the ordinary scope of his 
duties as leccivcr) 

(o) Malcolm v O'Calhghan (1837), 3 My & Cr 52; Hams v. Sleep, 
[1897] 2 Ch 80, C A (wages for peisonal labour), distinguishing Ke 
Ormshy, a Minor (1809), 1 Ball & B 189 (where a pioposod fee ot thirty 
guineas to the receiver, beyond and m addition to his out-of-pocket 
expenses, for his trouble in peisonally attending a survey, was disallowed, 
personal attendance being apparently unnecessary) 

M Ex parte Cranmer (1808), 1 Russ 477, u ; iJatgh v Gtaitan (1839), 

1 Beav 201 , WeaU v. Ireland (1841), 5 Jur 405 , Gardner v London, 
Chatham and Dover Bail Co (No 1), i)ratp6nd(/e v Same, Gardner y Same 
(No 2), Imperial Meicantile Credit Associaiion v Same (1867), 2 Ch App 
201, 2i9; compare Re Starkie, Ex parte Clayton (1826), 1 Russ 476 (a 
lunacy case) 

(g) Biistowe v Needham (1863), 11 W R. 926 , R S C., Ord 60, r 18 ; 
Be St George's Estate R Ir 666 

(r) Shore v. Shore (i859), 4 llrew 501 

(e) Monsony M on son {IS55),1 DeG M &.C1 214, 0 A ; BeGomersall, 
Ex parte Gordon R 20 Eq 291; Be Bushell, Exparte haid {Ho 1) 

(1883), 23 Ch. D 75, 80, C A, , Be Brooke, Biodke v Brooke, [1894] 2 Ch 
600 , Be Graham, Graham v Noakes, [1895] 1 Ch 66 (fire insurance 
premiums) , and, as to repairs, see Blmt v Chtherow (1802), 6 Ves 799 ; 
A -0. V. Fi^or (1806), 11 Ves 563 ; Be Graham, Graham v Noakes, svpra 
it) Levy V. Davis, [1900] W N 174. 

(tt) Cook V. Sharman (1844), 8 I Eq. R. 615 ; Woodroffe v, Qreme (1852), 

2 1. Ch. B. 330 (unneoessary employment of a solicitor). 
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StyB-SEOT. 2.— i>w&tfirsemw«f. 

777 . A receiver who is also appointed manager of a business is 
allowed all the necessary expenses of carrying on the business with 
a view to advantageous sale, such as wages and salaries to workmen 
and servants (a) ; but the right to repayment is limited to the assets 
controlled by the court; xf these prove insufficient, the receiver can 
have no claim against the parties personally in the absence of 
oxpiess contract (fc). In the case of large business concerns, the 
order of appomtnumt often authorises the engagement, at a salary, 
of sub-managers and agents for various purposes (c). 

The consignee of a West Indian estate (d), whose duty it is to 
send out, often at considerable expense, the machinery and supplies 
necessary for the proper cultivation of the estate, is entitled to have 
the balances found due to him on taking his accounts reimbursed, 
in the first place, out of income, and, if necessary, out of corpm, 
as being in the nature of salvage expenditure (c). 

778. A receiver who has been directed by the court to pay moneys 
(M)ming to his hands to one person will not be allowed payments to 
any other person unless they have been made by leave of the 
court (/). 

A receiver may be ordered to pay the costs of any application 
to the court tendered necessary by his own default(5f), but it 
would appear that if a receiver who has been guilty of default 
can show that he acted at the instance of parties interested in the 
property, he may be allowed to charge such parties in account with 
any costs that have been thrown on him personally in consequence 
of such default (A). 

779. Plaintiffs who are parties to orders authorising a receiver 
to do various acts as receiver are estopped from objecting afterwards 
to the allowance of his costs in respect of them (i). 

780. Application to the court should not be made in respect of dis- 
bursements which will certainly be allowed to the receiver m passing 


(а) Be GoimrmU^ Ex 'parte Gordon (1876), L K 20 Eq. 291. 

(б) Boehm v GoodaU, [191 IJ 1 Ch 155 

(c) 1 Seton, Judgments and Oiders, 7th ed., pp 731, 732. 

(d) The Rules ot the Siipieme Coiiit i elating to leceivers apply also to 
oonsiguees and managers appqmted by the couit; sec R. S C., Ord 71, 
r 1. 

(e) FarquharsonY jBrt?/oa/'(1836), 8 Sim 210; Shaw y 

1 y & C Ch Ca&, 732 , Be Tharp (1852), 2 Sm & G 578 ; and see title 
Lien, Vol XIX , p 22 

(/) De Winion y Brecon Corporation (No 2) (1860), 28 Beav. 200 
(whore a receiver appomted by the Court of Chancery had submitted 
to and acted upon a garuisbee order luade against him m the Court ot 
Exchequer). 

(g) Wakh V. Walsh (1839), 1 L Eq. R 209 ; Saunderson v. Stoney (1839), 

2 1, Eq, R, 163, Bertie v Abin^n {Lord) (1845), 8 Beav 53; Be St 
George's Estate (1887), 10 L. R. Ir. 666, Be Suffield and Watts, Ex parte 
Brown (1888), 36 W. R 303 

(A) Berate v Abingdon (Lordu supra, at p. 60. 

(i) Taylor v. Tajfior (1881), 6 P D 29. 
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his Bccounts, and the receiver may be ordered to pay the coete of 
any unnecessary application of the kind(i); but the sanction of 
the court should be obtained beforehand for any expenditure or 
liability the propriety of which may be in doubt ; for unless this is 
done the receiver runs the risk of having such expenses disallowed 
and an indemnity against such liabilities refused (1). 

An inquiry will, if necessary, be directed whether unauthorised 
oxpendituie has been for the benefit of tlie propeity or parties 
interested {vt\ and expenditure which in the result proves beneficial 
is, as a rule, allowed (n). 

Sub-Sect 3 — Gusts of IVMecdmqs 

781. A ruceiver is eiiiitleJ to the costs of aiul iDciJeiital to tlio 
passing of his accounts, unless he is in default and has accouiitod 
only under stress of an order for attachment (o), and, if no objection 
18 taken at the time to want of punctuality in accounting, sucli 
costs are not afterwards disallowed unless in verv spi'cial circum- 
stances (}))• 

He IS not, however, allowed the exptmscs of finding security or 
the premiums payahlti to a guarantee society, unless he is acting 
witliout salary (5). If he fails to complete his security he must, 
as a rule, bear persmially the costs of the prociiedings necessary 
to set aside his appointment and obtain the aiipointment of a 

substitute 0 )« 

782. A receiver who applies for his own discharge is not allowed 
the costs of the application (s) unless theie is very good leason foi 
it (a), nor is he allowed th (5 costs incidental to his own lemoval 
and the appointment of a new receiver, unless by consent or after 
unusually long and faithful service (&). Where the ap])lication for 
dischaigo IS made hy the parti t‘s to the action in the iibiial way, the 

(jfc) Fitzqeuild v Fitzgerald (1843), 5 I Eq E 525; Neulown y Obre 
(1837), Sau & So 137 

(1) Malcolm v O'Callarfhaii (1837), 3 My 62, Be Bniieli Power 

Traction and Lighting Co , Ltd , Halifax Joint Stock Banking Co , Ltd v 
Bntihh Powcf Tiadion and Lighting Vo , Ltd , [19061 5 497 , Be Biilish 

Powet Tindion and Ijtqhting Co , Ltd , Halifax Joint Siocl Banhnig Co , 
Lid y. Bntihh Poim Tiactwn and Lighting Co , Ltd (No 2), [J9(>7| 1 C'li 
528 

(w) Blunt y (Hitheiow {]S{)2)f (Was 799, A -0 v Vigoi (1805), 11 Vos 
663 , Tempest v Old (1816), 2 Moi 55, compare Sivahi/ v Ihckon (1833), 
6 Sim 629 

(?i) Buhlowe y Needham (1847), 2 Ph, 190 , Midcolm v iVCaUaghan^ 
supra 

(o) Trapaud v Cormick (1825), 1 Hog 245 ; aud soe pp. 412 et seq , posU 

l p) Ward V, Swift (1848), 8 Ilare, 139 

lq) ^llam8 y. Sleep, [1897] 2 Ch 80, 0. A , and see p 373, ante 

{r) Hunter v. Pnng (1845), 8 I. Eq. R 102 (wlioio m excejitioudl circum- 
stances the receiver was excused on the ground ol poverty and ignorance) ; 
Lane v Townsend (1852), 2 I Ch R 120 (whore the leoeivor was also 
excused m special circumstances). 

(s) Cox Y McNamara (1847), 11 1. Eq R 366, StilweU v, Melleish 
(1851), 20 L J (CH) 356, 361 

(а) Bichard&on v Waid (1822), Madd & G. 266 (where retirement was 
lendered necessary by failmg eyesight and memory). 

(б) Cox V. McNamara, supra. 
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rooeiver, being a mere officer of the court, ehoold not appear, though 
served Mritb notice of the application, and if he does appear his costs 
will be disallowed (c). Where the application is rendered necessary 
by the wilful default of the receiver himself, he may be ordered to 
pay the costs of the application, of his own discharge, and of the 
appointment of a successor (d). 

783 . A receiver is allowed his costs of any action brought by 
direction of the court, even though it is dismissed with costs ; and, 
if the assets prove insuflScient to pay the costs of the successful 
defendant as well as those of the receiver, priority will be given to 
the receiver's claim (e). 

Tho costs of initiating or defending legal proceedings without 
the leave of the court* are not, as a rule, allowed {j ) ; but if 
the defence of an action is undertaken in the interests of and for 
the protection of tho estate and proves successful, the receiver is 
entitled to be indemnified against his costs, notwithstanding that he 
acted without the leave of the court If proceedings initiated by 
a receiver have to be abandoned owing to an error in tho form of 
procedure the costs are disallowed {Ji), and so also are the costs of 
an application by a receiver for leave to commence proceedings on 
behalf of tho plaintiff against one of the defendants to an action, 
such proceedings being outside the scope of his duties as receiver (i), 

784 Application to the court should be made by the parties to 
the action and not by the receiver personally, and the costs of any 
application by the receiver in his own name may be disallowed 
unless he shows that the parties have refused or neglected to act {l\ 
especially if the application is made m the interests of one party 
against another in a disputed question of ijght(/). 

Sect.* 3. — Payment, 

785 . A receiver is entitled to be paid his remuneration, costs, 
and expenses out of the property, notwithstanding that it may be 
insufficient to meet all claims upon it. Such payment is postponed 
to the costs of realisation (w) and to any overriding charges outside 

(c) Herman v Dunbar (1857), 23 Boav. 312 ; Lane v Townsend (1852), 
2 I Ch R. 120 

(d) Be 8t. George's Estate (1887), 19 L R. Ir. 566 
ie) Bamsay v Simyson, [1899] 1 I R 194, C. A 

(/) Swaby v Dickon (1833). 5 Siiu 629 , Be Dunn, Bnnklow v Singleton, 
[1904] 1 Ch 648 ; Conyers v Crosbie (1844), 6 1 Eq R. 657 
{g) Countnd v. Eanmer (1846), 9 Beav 3 ; Bribtowe v. I^eedham (1847), 
2 Ph. 190 ; see Be Dunn, Bnnllow v. Singleton, supra 
(h) Be Montgomery (1828), 1 Mol. 419 (an Irish lunacy case) 

(t) Comyn v Smith (1823), 1 Hog 81 , see Murtin v. Walker's Exeeutors 
(1837), Sail. & So 139. 

(k) Be Sacker, Ex yarte Backer (1888), 22 Q B D. 179, C K , •per Fry, 
L.J., atp, 185; Ireland v Eade (1844), 7 Beav 65, see Barker y, Dunn 
(1845). 8 Beav. 497 ; SUmU v. Mellersh (1861), 20 L J. (ch.) 366, 361 
(where the costs of a petition by the receiver for his discharge, coming 
on with the plaintiff’s summons for farther directions in the action, were 
disallowed) 

{1) Comyn v Smith, supra. 

{m) Costs of realisation do not include costs of preservation (Be Oriental 
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the action, bat takes priority over all other elainiB, induding costs 
of action of the parties thereto (n). 

786. It may be that the receiver’s remuneration would be post- 
poned to any right of mdeninity to which creditors of the receiver, 
who had no notice of the existence of the receivers) i ip, might be 
entitled by way of subrogation (o). If, however, such creditors liave 
relied upon a charge, even though expressed to be a first cliarge, and 
not upon the personal liability of the receiver (y), or if they are 
themselves parties to the action and have had the beiudit of the 
receiver’s expenditure ( 7 ), or if they have had notice of the receiver- 
ship and of the purpose for which the credit is required (r), tljeir 
claims will be postponed to tlie receivers claim for remuneration. 

787. A receiver of the ii'iits of realty sulqect to the rights of prior 
incumbrancers is entitled to retain his remmieiatioii, costs, and 
expenses out of lonts received by him prior to the date at winch his 
possession is displaced by that of a prior inciimbiancei («). 

788. Though a receiver is not entitled to his costs, cliargeb and 
expenses until lui passes his accounts, yet the costs of legal pro- 
ceedings talteii by older of the court may bo ordered to be paid to 
hiR solicitor out of funds m court, even though the receiver be in 
default (t). 


Part VII. — Accounts. 

Sect. l.—Form. 

789. A receiver is bound to account for all moneys received by 
him, whether he has given security to do so or not('M). 

Hotels Co , Perry v Oriental Hotels Co (1871), L R 12 Kq 120 , Lathoin v. 
Greenwich Ferry Co (1895), 72 L T 790, Ee New Zealand Midland Ead. 
Co, Smithy Lubhoch , [im] 2 Ch 357) 

(n) Ee Johnson, Ex parte Eoyle (1875), L R 20 Eq 780 ; Batten v. 
Wedgwood Goal and Iron Co (1884), 28 Ch D 317 ; Sirapp y BidU Sons 
i& Co , Shaw y London School Board, 1 1895] 2 Cli 1, C. A , Ec Glasdir 
Copper Mines, Ltd, English Electro- Metallatqical Co, Ltd v GUisdir 
Copper Mines, Ltd, [1900] 1 Oh 365, C. A ; Ee London United Breweries, 
Ltd, Smith y. London United Breweries, Ltd, [1907] 2 Ch. 611, Ee 
Boynton (A.), Ltd , Hoffman v Boijnton (A ), Ltd., [1910J 1 Ch 519; and 
see Davy v. Scarth, [1906] 1 Ch. 55 (whore a partner who had been 
appointed receiver was allowed to retain Ins remuneration and costs out 
of assets collected by him, notwithstanding that he was largely indebted 
to the hrm) 

( 0 ) See Strapp v Bull, Sons & Go , Shaw v London School Board, supra. 
(p}Eo Boynton (A ), Lid , Hoffmann v Boynton (A ), Ltd , sttpia 
(q) Strapp v. Bull, Sons & Co , Shaw v London School Board, supra ; 
Ee Glasdir Copper Mines, Ltd , English Electro- MeUdlurgical Co , Ltd v. 
Glasdir Copper Mines, Ltd , supra 

Ir) Ee if ew Zealand Midland Eail Co, Smith v Lubbock, supra, see 
Morrison v. Morrison (1854), 2 Sm. & G 564 ; (1855), 7 De G. M. & G. 
214, C. A 

is) Davy v. Price, [1883] W. N. 226 

(t) M*Bridey Clarke (1839), 1 1. Eq R 203 

(tt) R. 8. C., Ord 60, r 16 ; t^rnart v. Flood Co, (1883), 49 L T 467, 
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The parties interested are entitled to have the accounts mode out 
in such a way as to show the balance actually in the hands 
of the receiver at a given date, and if the accounts are not 
so made out the receiver may be ordered personally to pay the costs 
of any proceedings rendeied necessary to asceitiun the balance 
due from him (c). 

Sect 2 — Voijication and hcluevtf. 

790. The couit or judge fixes the days on which the accounts are 
to be left at chaml)ers(M’), and also the days on which the lialances 
aie to be paid (x). The intervals at which accounts are diiected to 
be left vaiy with the nature of the property or business over which 
tlie receiver is appointed, but do not generally exceed a year (a). 

A receiver may in a proper case obtain an extension of time 
within winch tp deliver his accounts, and, on the other hand, in 
case of undue delay on his pait, the plaintilT or other parties 
interested may obtain an order for delivery of accounts within four 
(lays and jiayment by the n^ceiver of the costs of the application {h). 

791. Tlie accounts must bo acconipanied by an aflidavit of the 
receiver exhibiting and verifying them(c). Any paynmnts not 
verified are disallowed ((/) Wlieie the security given by the receivei 
IS the bond of a giuiiantoo society, the last paragiaph of the model 
alBdavit should be varied liy stating that the society is still carrying 
on business and that no petition is pending for its winding up(c). 

792. A copy of the accounts, together with notice that they have 
been left at chambers, should at once be given to the plaintiff or 
other person having the* conduct of the cause (/), w’ho thereupon 
obtains an appointment for the purpose of passing themf//). 


(d) Bn lie v, Abinqdon (Lord) (1845), 8 Boav 53 Tlio accounts should 
be in the ju’oscnbed form, with such variations as circumstances may 
require (R, S C., Ord 50, r. 19 ; Appendix L, No 14) They should be 
wiitton upon foolscap paper, bookwise {bbhd , Ord 66, r 2) Sojiarato 
accounts of real and persond estate should bo made out, and the items 
of receipts and payments numbered consecutively in each case {%b'bd , 
Ord. 33, r. 4) A sumniaiy should be appended sliowinjc the balance duo 
from the receiver on each account after making allowance for bis costs 
when taxed. For form of aoooiint by receiver appointed out of court, 
compare Encyclopscdia of Pot ms and Pn^cedents, Vol. 1 , p. 154 

(lo) The order may direct the accounts to bo taken in the otlice of any 
district registrar (Judicatuio Act, 1873 (36 & 37 Vict. c. 66), s. 60). 

(x) R. S. 0., Ord. 50, r. IS. 

(a) The costs of the receiver, including the costs of completing his 
appointment, are taxed on the passing of his accounts 
(ft) Darnell’s Chancjery Forms, 6th “od., p. 883 ; Scott v. Blatel (1847), 
2 Ph. 229. 

(o) The affidavit should be m the presenbed form, with sucli vanations 
fts circumstances may require ; see R. S C., Ord. 33, r. 4 ; Ord. 50, r, 20 ; 
Appendix L, No. 22. 

(d) 1 Seton, Judgment s and Orders, 6th ed., p. 808. 

{$) Daniell’s Chancery Forms, 6th ed., p 878. 

{f\ The cost of the copy supplied to the plaintiff is not allowed in the 
receiver’s accounts if the same solicitor acts for both parties (Sharp v. Wr%gM 
(1866), L R. 1 Eq, 634). 

{g) R. S, r., Otd 50, r. 20. 
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798 . Acaonnts are not taken in a district registry, though the Bn». 2. 
action has been proceeding there, unless the order of appointment Verification 
BO directs (/<), but this does not apply to the district registries of wd 
Manchester and Liverpool (t). Delivery. 


Skct. 3, — Pagnm 
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794. At the appointed time the accounts are vouched and 
passed in chambers in the usual way(/.), or the court may direct posing 
that only such items as mav be contested or surcharged shall be 
brought before the judge m chambers (J). 

A certificate of the master stating the result of a receiver’s account 
may be obtained from time to time (?w) on application by summons 
in chambers. The master’s certificate, when filed, is binding on all 
paities, unless discharged or varied upon application by summons, 
which must be made within two days ( 71 ). Only in .special circum- 
stances are receivers’ accounts revim^ed at a later date (0). 


MaHter’s 

ceitificatc. 


795. All parties interested in the property over winch the receiver Attendanre 
is appointed are entitled to attend the passing of the receiver’s 
accaunts(p), but they attend at their own expense, unless they 
have been directed by the judge to attend (^), or have obtained 
special leave to attend at the expense of the estate (r). If the judge 
decides that their attemlance has been necessary, their costs are 
made costs in the cause : they will not be included in the receiver’s 
accounts unless an order as to payment of costs of the action has 
been made, which would justify their inclusion («). 

In administration actions, parties other than the party having the Attendance 
conduct of the cause and the executoi or administrator representing ofpaitic^m 
the estate aie not usually allowed ilieir costs of attending proceed- a«^nnnistra. 
ings in chambers (/). The fact that they have n))tained the leave of 'actions 


(h) Walkery. Eobinson (1876), 34 L. T. 229 , Jie Snnth, deceawd, 
son V Wind (1877), 6 Ch 1), 692 He Ca'p'per, Robertson v. Capper (1878), 
26 W n 434 , Re Bowen, Bennett v Bowen (1882), 20 Cli D 638 ; but see 
now R. S C , Ord 36, r 6 , and soo note (w), p. 410, ante, 

( 4 ) Sec Yearly Practice ot t)ie Supremo Court, 1913, p. 464 
(h) Damell’s CJiancery Piactico, 7tU ed , Vul. L, pp 848 et seq Foi the 
piactice in the King’s Rcnch Divnsjou, see Central OOico Regulations 
(K B D.)i Keg. 4; see also title Pkactice and PROCEomm, Yol Will, 
p. 138, note (n) 

(/) R S. C., Ord 33, r. 4 a, 

(w) Ihid.y Ord. 60, r. 22. • 

(«) Ihtd , Ord 56, r. 70. 

( 0 ) Jb%d , r. 71 ; W%ldr%dqe v. M'Kane (1827), 2 Mol 646 (application 
of ward ol court on aKaiinng majority), M'Van v O'Ferrall (1841) ,8 
Cl. & Fm. 30, II. L 

{p)J)ay v. Croft (1861), 14 Beav. 29 ; Sharp v. Lush (1879), 10 Ch. D. 
468 ; R. S. C , Ord. 16, r. 41. 

{q) Ib^d , Ord. 66, r. 40. 

(r) Ibid , ir. 42, 43. 

(fi) Darnell’s Chancery Practice, 7th ed , Yol IL, p. 1447 

S Re Taylor's Estate, Daubney v, Leake (1866), L. R 1 Eq, 496 ; Euo- 
v.iat/iawi(1866), 36L. J (ch.)402; v. JIf or%( 1866), 14 W R. 

949; Armsi/rong v. Armsi/rong (1871), L. R. 12 Eq. 614 ; Joseph v. Goode 
(1876), 23 W. R. 226; Seagram v. Tvck (1881), 18 Ch D. 296; and see 
title Executors and Administratobs, Vol, XIV., pp. 349, 360. 
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the court to attend does not entitle them to their costs unless the 
order so directs (m). 

796. In foreclosure actions the passing of the receiver’s accounts 
may be postponed till after foreclosure absolute if the destination of 
balances in his hands has been already determined (r), or if the 
amount received is not sufficient to cover his out-of-pocket expenses 
and remuneration («), but not otherwise, in the absence of special 
circumstances (/>). 

Sect. 4. — Payment of Balances. 

797. Any direction for payment of balances into court may be 
attached to the certificate m the form of a lodgment schedule 
signed by the master, which operates m the same manner as a 
lodgment schedule attached to an order (c). On receipt of a 
copy of such a lodgment schedule the Paymastiir-General issues 
a direction for lodgment in court (d). 

798. A receiver may, however, at any time pay moneys or 
securities in his hands into court on a in (‘re request to the Paymaster- 
General Without waiting for the direction of a master (c), and it is 
hiH duty to do so if they are of such an amount as to make it worth 
wliile to invi^st them, for he is not entitled to make use of balances 
m his hands for his own benefit (/), or to retain them in an 
unproductive state until an order is obtained for investment (.q). 
Payments into court should be made in London under the Sujirome 
Court Funds Rules, 1905, even though the action has been 
proceeding m a district registry (/i). 

799. An order may be made on a receiver to pass his accounts 
and pay over the balances notwithstanding that the action in 
which he W'as apiiointod has been dismissed (i) ; and even after a 
receiver has been dischargtjd Ins accounts may be investigated and 
surcharged (A). 

Sect. 5. — Default. 

800. A receiver who fails to pass his accounts or pay over his 
balances according to order may be required to attend at chambers to 

(u) Day V. BaUy (1S82), 21 Ch D 830. 

(r) Coleman v. Llfwellin (1886), 34 Ch D. 143, C. A, 

(a) EllenoTY [1896] W N 161. 

(&) Jenner-Fust y Needham ^1886), 32 Ch D 582, C A ; Cheston v 
Wells, (1893] 2 Ch 161, and see, further, title Moktgage, Vol XXI, 
pp. 298, 299 

(<*) Supreme Court Funds Rules, 1905, r 5; see Yearly Practice of the 
Siipieme Court, 1913, pp 1650 et seq 
{d) Ibid,, r. 30 

(e) Ibid., paragi’aphs 4 et seq , Forms 8 and 9 
if) Shaw V Rhodes (1826), 2 Russ 539. 

{q) Potts V Leighton (1808), 15 Ves. 273, 274; Haiman v. Fortier (1826), 
1 Hog 318. 

(70 Finlay v. Davis (1879), 12 Ch. D 736. 

(t) PiU y Bonner (1833), 6 Sim. 677 ; Hutton v. Beeton and M^Murra/y, 
BeeUm v Murray and Hutton (1863), 9 Jur (n s ) 1339. 

\L) Harrihon y. Boydell (1833), 6 Sim. 211 ; Be Edwards, Minors (1892), 
31 L R. Ir. 242 ; Ingham v. Sutherlamd (1890), 63 L. T. 614. 
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explain his omission, and thereupon such directions as are proper 
maybe given at chambers or by adjournment into court, including the 
discharge of the receiver and the appointment of another, and payment 
of costs (f); or, if the receiver is not discharged, his remuneration 
may be disallowed in taking his subsequent accounts, and he may 
also, if the judge thinks lit, be charged with interest at 5 per cent, 
on the balances retained in his hands wliether they have been 
actually certified or not (n), though the laches of the paities may be 
a ground for not charging the receiver with interest (o). 

These penalties may be enfoiced even after the receiver has been 
discharged, if he fails to pay the final balance found due from 
)iim (p) ; but accounts passed will not be reopened for the purpose 
of charging a receiver with interest or disallowing his remuneration 
unless the application is made |)romptly(( 2 '), nor will a receiver be 
deprived of his lemuneration if his delay m accounting has been 
solely for the convenience and at the request of the ’parties (r). 

801. A receiver who, eitliei thiough mistake or fraud, omits to 
bring into account moneys received by him is a trusLi^e for the 
poisons entitled and liable to them, though his accounts have been 
passed and his recognisances vacated (s’), unless he is entitled to the 
protection of any Statute of Limitation (f). 

802. If a receiver fails to comply with a suminar} ordei for 
payment of a balance into court, his recognisance may be ordered 
to 1)6 put ill suit against him (a). He is also liable to committal 

(I) R S 0 , Ord 50, r 21 Wlieie a loceiver bad been ordoiod to pay 
hiH biilaiices diioct to tbe ])(‘isoiib oiitillod and bad made default in doing so, 
it was bold til at a tour-day oid(‘r and not a wiit of /n fa. was tbo proper 
piocoss to compel payinont (Whikhead v Lynes (1865), 34 IJcav 161). 

(w) R S C , Old 60, T is, see Foster v Foster (1789), 2 Rro C C. 

616, Fletcher y 1 Ves 85; v (1802), 8 Vea 

72 , White V Lmcohb (fjudij), Newcastle (Dtde) v Kinderley (1803), 8 Vea 
363, per Loud Eldon, L 0 , at p 371 , J^otU v LeMjhton (1808), 15 Voa. 
273 , Dawson v llniines (1826), 2 Russ 466 , Fe Ward, Simmons v Rose, 
Weeks V Ward (1862), 31 Heav 1 

(n) Ihhsiowcy Aced/mwi (18i)3), 1 1 W K 926 

(o) Dawson v. Baynes, supra , (huden v Badcock (1842), 6 Bcav 157. 

(p) Uarnson v. Boydell (1833), 6 Smi 211. 

Iq) Wardy Swift (\S-kS), 8 Haro, 139 

(?) Purcell y Woodley (1847), 10 1 Eq R 422, Flood v Aldboioiiqh 
(Lord) (1845), 8 1. Eq R 103 , distinguish Dease v BeilUf (1853), 2 Con. 
& Law 441 (wbeie some of tbe partiea were minors) 

(8) Seagram v Tuck (1881), 18 Cb. D. 296 , M'i'an v O'Ferrall (1841), 
8 Cl & Fin 30. 11. L. 

(t) See the Trustee Act, 1888 (51 & 52 Vict c 59), s 8. If no ’ecog- 
lusance is in oiisteiice the Ijimitation Act, 1623 (21 Jac 1, c. 16), will be 
applicable, as to a simple contract debt (Du Pre v. Duncomhc (1845) 
q Jur. 770), but duiing tbo continuance of hia recognisance money 
due fJom a receiver, whetbci an ascertained balance or not, is a debt of 
recoid witbm tbe Civil Piocodure Act, 1833 (3 & 4 Will. 4, c. 42), s 3 
(Re Ward, Simmons y. Bose, Weeks v. Ward, supra, Seagtamy. Tuck, 
supra). As to tbe time limit in each case, see title Limitation of 
Actions, Vol XIX , pp. 37, 161. 

(a) Thurhw v. Thurhw (1840), 4 Jui 982. Tbe proceedings are by writ 
of scire facias m the name of the cogriisees to the reco^isance , see 
1 Seton, Judgments and Orders, 7th ed., p 772 ; Danicll’s Chanceiy Prac- 
tice, 7tli ed., Vol. II,, p. 1451 . B. v. Bayly (1841), 1 Dr. & War. 213 , title 
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or atiiachment or to sequestratioQ, and to pay the coets of any 
application made to the court for the purpose (h). 

803. If a receiver absconds or dies after having made default 
in passing his accounts and paying the balances into court, his 
recognisance may at once bo pul m suit against his sureties though 
the amount duo from him has not yet been ascertained : for the 
receiver’s default involvei a forfeitiiro of his recognisance and creates 
an immediate debt to tho masters of the Suineme Court to'vhom it 
is given (c). 

An order cannot, however, lie made on the executors ot a deceased 
receiver to bring in and p.vss his accounts and to pav the balance 
found due out ol Ins assets (d), unless by consent (e) or on their own 
ap[)licatiou(/). They are not itmties to the suit, and if they are 
unwilling to account, they can only be compollod i.o do so by 
independent proceedings (g). 

804 If b. receiver, though he fails to account to the court, is 
shown to have applied all moneys coming to his hands m such 
manner as the court itself would have diroi-ted, his execntois, after 
the lapse cf many years, will not be called upon to account (//). 


OuowN PRAOTirr, Vol X, pp 18, 10 In such proceed iii£;s tlio lecoivor 
fi esto])])od fiom pleading the invalidity of tho iccoguisancc (Winlesley v. 
Mornmtqon (1863), 13 1 Ch. K 660) 

(h) Macarty v. Gibson (11 40, Danes y Cracraft ilHi)l), 14 Vos 

143 , Mannsellv (1840), 3 Jo ^Lat 251 ; Re IleWs Foster v 

/^o«(lS70), L R OEq 172, Spruntv Puqh (ISIS), 1 Ch P 507 As to 
coniiiiittal and atlachrnont, soo title of Oourt, Attacumrnt, 

A>ji) Committal, Vol VII , pp. 297 et seq , as to fieque^tiation. see title 
ExdicuTiON, Vol XIV , pp 70 et seq 

(c) Ludqnter y Ghnnne.ll (J847), 16 Sun 479, (1851), 3 M.u* (J 175. 
At tlio pioscnfc day proceedings by way ot ^’cor fauns are usu«illy obviated 
bv the sureties submitting to tlie lursidiction of tho eouit having eontiol of 
tlic action in whicli the io<;eivei was appointed, and ofloimg to liave the 
arcounts taken m that action (Re Giaham, GrnJtam v Monies, [1895] 1 Ch. 
00) As to proceedings by sci'te facias, see title Crown Piuotk^e, Vol X , 
pp 18, 19 

(d) Jenlnis v. Briant (1834), 7 Sim. 171; explained in Tjudgater v 
Ohanne.U (1851), 3 Mac & tr 176, 180 

(e) L'Uhhoif v Spooler (1825), cited in Ludqater v Ghannell (1847), 15 
>Sim 479; Re Ward, Snnmms v. Rose, Weeks v Waid (1862), Si Beav 1. 

if) Sec Garden v Bfulcoek (1842), 6 Boav 157 , Mnqan v Fallon (1843), 
6 I. Eq R 490; and the order in Holmes v. Holmes (1843), set out m 
1 Seton, Judgraeuts and Orders, /ith ed , p, 814. 

(q) See Brydqes v Brydges alid Wood, flOOO] P 187, 0 A ; Foster v. 
Foster (1789), 2 Iho C 610 An admission of assets by the executors 
of a receiver has been treated as an admission of assets to meet whatever 
should be found due from the testator in his eliaiacter of receiver, so as 
to make thorn liable for interest as wtII as princi]>al ; but this was con- 
sidered a very hard case (Tmv v Winterton (Lo^d) (1702), as cifcod m 
Rovey v Bhkcmnn (1799), 4 Ves. 596, 606, 606) ; see also Maqan v Fallon, 
supra As to the effect ot admission of assets, see title Executors and 
Administrators, Vol XIV pp, 326^-328 
(h) Armikige v. Forbes (1831), IlayiM, 222. 
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Part VIII.— Discharge. 

Sect. l.— Whrn Ordeied. Sect. l. 

805. When a roceivor lias been appointed on an interlocutory Ordered, 

application without any limit of time it is not necessaij to provide ^ — 

for tho continuance of his appointment in the final judgment. The 

silence of the judgment does not operate as a di 8 chaig(' of the Ippointment 
receiver or detoimmation of his powers (i) kSo, also, the appoint- without 
inent of a receiver generally by the deciee lu an adiunnstnilion 
ac! ion need not bo con tinned by the order on fiuther considera- 
tion ( j). 

806. When a reci'ive.r is appointed only foi a limited time, as in Kflcfto! 
the case of inteivn oiders, bis office dotennmes on the expiration of ftppointmont 
that lime without any luitber ordei of the court\/i), and if tho 
appoiTituient is “until jiidginent or further order*' it is hronglit to 

an end liy the judgment in the action The judgment may juovido 
for the contimiaip'e of the receiver, but this is regarded as a new 
appointment (Z) If a fuitluT older of the court, though silent as to 
the recoiv(‘rsIiip, is inconsistent with a coniinuauce of the receiver, 
it may operate as a discliaige(///l. 

807. With the above exceptions a receiver can only he diRcharged Npce^ity for 
by an order of the court, even though circumstaiicoB have lendeved the 
appomimenb nugatory. For example, the subsequent bankruptcy of 

the defendant does not of itself ojierato as a disdiargo i^u), nor does 
the liquidation of a company ovoi tlie assets of which a receiver has 
been appointed in a dehenturo-holdeis’ action (o) ; nor does the fact 
that the estate for wdiieh the property is held, whether for life or 
years, has determined (p); oi tlinl the receiver has been unable to 
complete his security ( 7 ) , or that the pioperty proves to belong to a 
8trangGi(7); or that tlie creditois on whoso behalf the receiver has 

( 1 ) (hiise V »SVu//t (1879), 24 Sol Jo 121; Davies v Vale of Ewsham 
Pieservcs, Lid (1895), 4.3 W U (>16 

( l ) Be Underwood, Underwood v Underwood (1889), 37 W K 428 

(4) Be Shephard, Atkins y Shephard (1889), 43 Cli D 131, 132, 133, 

C A 

(/) Biinsley v I/ijnton and Lynmoidh Hofei and DropeHn Vo , [1895] 

W N. 53 ‘ 

(m) Ponsonhy v Poiihonhy (1826), 1 Hog 321 (wlieie after an ordci 
appointing a receiver ol the rents and ]liolilfl of land tho laud was sold 
under the court and tho purchaser put into possession by order of tho 
court). 

(n) Skip V Hamood (1747), 3 Atk 504, Tayloi v Uckerslei/ (1877), 6 
Oh. D 740 . Deaeon v Arden (1884), 50 L T 684 . Be ParJcei and Parker, 

Ex p<irte Official Beeewer (1881), 1 Morr 39 

( 0 ) Be Stubbs {Joshua), Ltd , Barney v. Stubbs (Jof>hua), Ltd , f 1801] 1 Ch. 

475, C. A 

(p) Britton Y 3/‘7)o«nfZZ (1843), 5 1 Eq R 275; Kenny y OZar/ce (1843), 

51. Eq^R 280, Re Stack, Stack v. Boyse (1862), 13 I Oh R. 213; see 
Johnston v. Henderson (1844), 8 I. Eq R 621. 

(g) Hunter v. Bring (1845), 8 I Eq R 102; Lane v. Townsend (1852), 

2 I. Ch. R 120 

(r) Lavender v. Lavender (1876), 9 1 R Eq. 693 ; see Fowler v. Haynes 
(1863), 2 New Rep 156 
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been appointed have been fully paid (e) ; or that the action has abated 
by reason of the death of a party (f), or has been stayed or dis- 
missed (a). For though it has been said that a receiver appointed 
in an action must stand or fall with the action (b), yet there must 
be an order discharging the receiver (c). 

An order for discharge will not be made if it would ])rejuclic(^ 
creditors parties to the cause (rf); but such creditors may be put 
on terms to bring their own action for a receiver forthwith ^e). 

The statutory power ( f) conferred on a court of banki uptcy of 
staying any action against the property or peison of the debtor 
implies a power to discharge a receiver appointed in the action (//). 

808. In general, an order for tlie discharge of a receiver may be 
obtained whenever the appointment has become either nugatory oi 
unnecessary (h). In the case of annuities the receiver may bo dis- 
charged, if all arrears have been paid and the security is no longer 
in jeopaidy, notwithstanding the opposition of the annuitant (i) or 
of prior incuml)rancersti,); but a receiver appointed on behalf of 
creditors will not he discharged so long as the claim of any oui\ 
creditor remains unsatisfied or una(ljudicated(/); nor will a receiver 
appointed at the instance of beneficial les be dischaiged so long as 
any question of the title to the property remains outstanding (m). 

809. When a company goes into liquidation a receiver who has 
been appointed by the court in a debenture-holders* action will, as 
a general rule, be discharged and the liquidator appointed in his 
place (a) 5 hut this will not be done if the assets are clearly 


(fi) Tewart v Lawson (1874), L R. 18 Eq 490 , see Le Powis, Ex parte 
Jay (1873), 9 Ch App 133 ; Ee IJawes, Ex ya)ie (1874), 9 Ch App 

144, Re MortMj, Ex paite Taylor (1874), L R 18 Eq 250, Re Potter, 
Ex paite Day (1883), 48 L T. 912 (cases relatiug to receivers appointed 
under the Bankiuptcy Act, 1869 (32 & 33 Vict c 71), s 13) 

(t) Woods V Cieoqhe (1824), 1 Hog 174 , Lavender v. Lavender (1875), 
9 I. R Eq 593; Eewmanv AftWs (1825), 1 Hog 291, Brennan y Kenmj 
(1852), 2 1 Ch R. 579 

(а) Pitt V Bovver (1833), 6 Sun. 677. 

(б) Dams v Mailboiough {Duke) (1819), 2 Swan 108, 168. 

(c) Davis y Marlboiovgh [Duke), supm , White v Westmeath (Ijord) 
(1828), Beat 174. 

(d) Murrough v. French (1827). 2 Mol 497 ; Pnynter y Carew (1864), 
18 Jur 417 

(e) Murrough y French, supra 

If) Under the Bankruptcy Act, 1883 (46 47 Viet c 52), s 10(2); and 

Bee title Bankbuptct and Insolvency, Vol II , pp 55, 62 
(g) Be Parker and Parker, Bx paHe Official Receiver (1884), 1 Morr. 39 
(A) Bainbngge v Blair (1841), 3 Bcav 421 , Davy v. Gronow (1846), 14 
L. J. (cn ) 134 , Barton v Rock (1866), 22 Beav. 81 ; Hoskins y. Campbell 
Gibbon y Campbell, [1869] W. N 59. and cases cited in notes (|ji) — (r). 
p. 416, ante, («)—(«), attpra,* Trade Auidiary Co. v. (1873),L. R. 16 

Eq. 298, 303 , Palmer y Barrett (1837), 1 Moo P C. C. 416, 431, 433 
(♦) Sankey v. O' Matey (1826), 2 Mol 491 , Braham y Strathmore (1844), 
8 Jut. 667. 

(k) Davis v. Marlborough {Duke), supra, at p 167. 

(l) Largam v. Bowen (1803), 1 Soh & Lef 296. 

(w) Reeves v. Neville (1862), 10 W R. 336. 

(n) Perry v. Oriental Hotels Co (1870), 6 Ch App 420; Re Compagnte 
GHirah de Bellegarde, Camvhell v. Compagnie Qinlrale de Belkgarde ( 18701, 
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iusuflScient to meet the claims of the debenture-holders (o), or if 
there is no substantial amount of uncalled capital and similar assets 
outstanding (p), or if the nature of the asseta is such that they are 
more readily realisable by an accountant or business man than by 
an officer of the court (7). If there is a dispute between the receiver 
and the liquidator as to the validity of the debentures and the extent 
of the property comprised in the security, an independent person 
will be appointed receiver pending determination of the question at 
issue (r). 

810. If the Chancery Ih vision appoints a receiver of tlie i)ersonal 
estate of a deceased person in a creditor’s administration action 
pending jirobate proceedings and the Probate Division subsequently 
appoints the same person administrator pmdente hiCy the Cliancei y 
Division will discliarge its receiver, but will hold its hand over ilie 
administrator and make such orders on him as it may think proper, 
for example, for payment of debts (6'). 

811. The order appf)inting a receiver is discliaigod whenever it 
is shown to have been imi^roperly obtained (t). Thus, if a receiver 
has been apponitc^d of properly not capable of assignment at 
law (j/), or for the jiurpose of preventing the exercise of a legal 
right, such as an executor’s right of retainer {a), or for the purpose 
of enabling a paitner to act m excess of bis powx^rs under the 
paitnership ai tides (/^), or if property of a stranger has been 
erroneously included m the order (c), or if a person lias been 
appointed who by reason of his position should not have been 
appointed, sudi as a truHtee(rf), or the i^lainiilfs 8olicitor(e), or the 


2(‘h D 181, Tottenham Y tiwonsea Zinc 0>re (Jo y Ltd (1884), 51 L T 61; 
Baitletty No)thumherland Avey^ne Hotel Co (1885), 5.3 L T 611,C A , Be 
Stubbs (Joshua), Ltd., Barney v Stubbs (Joshua), JM , [1891J 1 Ch 475, 
G A. , British Linen Co v South American and Mejrican Co , [1894] 1 Ch 
108, C. A As to the position of receivers appointed out of court, see 
Be Pound (Henry), Son, and Hutchins (1889) 42 Ch D 402, 419, C A.; 
Be Stubbs (Joshua), Lid . Baniey v Slubbs (Joshua), Ltd , su'pra, and see 
p 339, ante , title Companies, Vol V , p 378 

(o) Strong v Caihje Piess, [1893] 1 Ch 268 

(p) Be Stubbs (Joshua), Lid , Barney v Stubbs (Joshua), Ltd , supra 

(q) British Linen Co v South Amencan and Mexican Co , supra (where 
the nominee oi the dcbent.uic-holders was ax»poiiited receiver of certain 
special securities and the liquidator was appointed receiver ot all other 


(r) Be House Impiovement Association, Ltd , Giles v Buttall (1885), 78 
L T Jo. 130, 352, C A 

(s) Tichboine v. Tichborne, Ex parte Not ns (1869), L R 1 P & D 730; 
see title Executors and Administrators, Vol XIV , p 201 ; and see 
p. 353, ante 

(t) Buxton V Monlhouse (1810), Coop G 41; Piperno v Uarmsion 
(1886), 3 T L. R 219, 0. A 

(u) Lucas V Earns (1886), 18 Q B D. 127, C A ; Bicnan v Morrissey 
(1890), 26 L. R. Ir. 618 , MacDonald v O^TooU, [1908] 2 1 R 386. 

(a) Be Wells, Mohny v, Brooke (1890), 45 Ch D, 669 

(b) Niemann v. Niemann (1889), 43 Ch D. 198, C. A 

(c) Fowler v. Haynes (1863), 2 New Rep. 166. 

(d) V. Jolland (1802), 8 Ves 72 

(e) Be Lloyd, Allen v. Lloyd (1879), 12 Ch. D, 447 C. A. 
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S»0T. 1. next friend of an infant plaintiff ( /), or who has subsequently come 
When under some disqualification, statutory or otherwise (<7), in all such 
Ordered* oases either the receiver or the order appointing the receiver will 
be discharged as the justice of the case may require. 

DefauUingor 812 . Any default by a receiver in passing his accounts, paying 
absconding hig balances, or otherwise, may be ground for his dischaige (//), and 

receiver a receiver who becomes bankrupt (0, or absconds (i), will be dis- 

charged ; but it would appear that the mere fact that the receiver 
has left the neighbourhood of the property and gone to reside at a 
distance does not justify discharge, unless all parties consent (/). 
Inoompetenco The incoiniietciice of a receiver is a ground for his discharge, 
of receiver but not the mere fact that some other person is shown to bo more 
competent {m). 

Misconduct Miscoiiduct may also j ustify discharge. Thus, a recei ver appointed 

ofreceiver jji ^ partnership action who allows the rent of the paiinersliip 
premises to get' into arrear so that the landloid (iistiains, 01 tiies to 
move the business for the benefit of the plaintiff, who is his per- 
sonal friend, may be discharged (n); but the mere fact that the 
receiver has allowed the owner to remain m possession of pait of 
the property is not sufficient, for the paities might have apjilied 
to the court for delivery of possession to the receiver (0). 

Appointment 813 . A luior incumbiancer desiring to take possession is entitled 
h«haUofpVor receiver obtained by a puisne incuiiibrancer dis- 

interest ^ charged (ji) and a nominee of his owm substituted (q), hut, on 
grounds of convenience, the existing receiver is generally appoinlod, 
if he 18 willing to act as receiver m tlie action of tlie prior incum- 
brancer (r). The receiver apixunted in an administration action 
may be dischaiged at the instance of a moitgagf^e who is not 

if) Taylor v Oldham (1822), Jac 527, 529 

(y) Miiyne v Mayne (1825), 2 Mol 3G2 (an Irish beneficed clcigymaii 
disqualified bystat (1824) 5 Geo 4 , 0 91, s 2, but, in this ease, consider 
the effect of the Irish Church Act, 1869 (32 & 33 Viol c 42) ) ; Re Stokes, 
a Minor (1844), 7 1 Eq K 450; Meara v Rqnri (1846), 9 I Cq K. 
259 (solicitor’s cleik diaquahtied by Rules of Court then m toioe in Ireland), 
where an unrcpoited lush case, Barclay v (yBnni (1825), is cited, in vvhicli 
a receiver was discharged on its being found that lio had bi'coine eveculor 
of the plaintiff, since deceased 

(h) R S C , Ord 50, r 21 , Beitie v Ahinqdon {Load) (1845), 8 Beav 
63, 50 , Re St Georqr's Estate (1887), 19 L R li 566 

(i) mils V Reevet (1882), 31 W R 209, 210 

(Jc) Re Graham, Graham v ^oakcs, |ia05] 1 Ch 66, Shodel v Ma^iU 
borough (Duke) (1844), 1 Seton, Judgments and (Vdeis, 6th cd , p 805. 

(l) Davy V, Oronow (1845), 14 L .1 (cii ) 134 

(m) Re Banqor (Lord), a Lunain (1818), 2 Mol 518 (a lunacy case) 

(n) Mitchell V Coridy, fl873] W N 232 

( 0 ) Oriffiih V Giiffith (1761). 2 Ves Sen 400 

(p) Lanql^ny Lanqton (1855), 1 De G M & 0 30, C A ; Walmsley v. 
Mintdy (\884), 13 Q B D 807, C k , Re SoiUheni Rati Co, Ex parte 
Robson (1885), 17 L R Ir 121, 140 Re London United Biewenes, Ltd, 
Smith V London United Breweries, Ltd , [1907] 2 Gh 511,512; Morgan v 
Smith (1830), 1 Mol 541 

(q) Stanley v ('otMuist, fl868) W N 306; Re Piccadilly Hotel, Ltd, 
Paul Y, Piccadilly Hotel, Ltd, fl911] 2 Ch. 634, 638; Be Metropolitan 
Amalgamated Estates, Ltd , Fairweather v. The Co , [1912] 2 Ch. 497 ; and 
«ee BmkB v Browne (1843), 6 I Eq R 213 

(r) Duderv Amterdamsch Trustees Kantoor, [1902] 2 Ch. 132. 1 U 
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a party to the action («). A receiver obtained by individual Sbot.i. 

Cl editors may be discharged on a receiver being appointed on When 
behalf of all creditois (t). Ordered. 

814 A receiver will not be discharged on his own application Discharge on 
unless he shows reasonable cause for such dischargt' (a), such as receiver’s own 
failing health or oilier mcajiacity (/>), or unless all parties interested 
consent (c). 

815. When the pat ties interested are numerous, the receiver Application 
will not be discharged on the application only of the party at whose 
instance he was appointed (d\ for he is an officer of the court pa^tiM. 
aj^poinled for tlie benefit of all parties (c); \Alien a receivfir has 

been appointinl at the instance of two infants, tenants in common, 
the com twill not dischaige the receiver at the request of one of 
them who has attained her majority (/). 

Sect. 2.- hfoiv OhtainetL 

816. The ap])licatiou for discharge may be made by motion or when appli- 
Buminoiis in the action, or, exceptionally, by petition (f/) ; but an t'ationmay 
Older for discharge maybe made on fiiitlier consideration of an action 
witliout any special application for the puipose, and the cost ol an 
uniiocessaiy application toi discliaige may be disallowed in such 

a case {h), 

817. The api)] ication may be made not only by parties to the cause, By whom 
but by any sti anger who is adversely affected by the continuance of application 
the r(iceivei ship, such as a mortgagi^o desiring to take possession (i); 

and ^^l^erl a tompany goes into liquidation the liquidator may apply 
for the dischaige of a loccivci appointed in a debenture-holders’ 
action (A). So, also, a surety may ajiply for the discharge of a 
reciMVor ^\ho has alisconded (/) or become insane (?«). 

(s) Thomcib V Buqbtoclid (IS27), 4 Russ 01 

(t) Salt V Doiieqall, Cochet v Donegall, IlonUhtch v Bonegall (1835), L. 

& (i temp Sugd 82 

(a) Smith V Vaughan (1744), Rid^ temp II 251 

(b) liichanhon v Wind (1822), Aladd L G 2(>0 

(c) Cox\ A/‘A"ama?rt (1847), 11 1 Eq R 356, and see p. 407, an 

(d) Bainhrigge v Blair (1841), 3 Roav 421 

(«) Damb V Marlboroiiqh {Duke) (181U), 2 Swan 108,118, Be \ewdigate 
Colliery^ Lid , Newdegatey. The Go , [1912] 1 Oh 468, 470, C A , and see 
p. 384, ante 

{j) Smith V Imter (1841), 4 Beav. 227. 

iq) DanieU’s Chancery Foiins, 6th ed , 1001, p 885; 1 Soton, Judgments 
and OrdeiB, 7th cd , p 781 

[h) Stilwell V Melleish (1851), 20 L J (cii ) 366, 362; see Tewaitv. 

Lawson (ISU),L R 18 Eq 490 

(i) Thomas y. Bugstoche, buvui , Walmsleyy Jfnndv (1884), 13 Q B D. 

807, C,A ; Be St Oeorge'b Estate (1887), 19 L R Ir 566, Preston y, 

Twihndge Wells Opera IlousCy Lid , [1903] 2 Ch 323. 

(k) Be Compagnie Ginirale de Bellegarde, Campbell v. Compagme OMrale 
de Bellegnrde (1876), 2 Ch. D 181 ; Tottenham v. Swansea Zino Ore Go 
(1884), 32 W. li. 716, Bartlett v Northumberland Avenue Uotel Co, (1886), 

63 L. T 611, C. A. ; and see title Companies, Vol. V., p 378 

(l) Shnekely Marlborough {Duke) (1844), cited in 1 Seton, Judgmcits 
and Orders, Cth ed , p 805; and, as to the position of sureties gen ci ally, 
see pp. 420 et seq , post. 

(m) Webb y Cashel (1847), 11 I. Eq. R 558. 

p i 
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818. Notice of the application should be served on the receiver (n), 
but the receiver, lieing a mere officer of the court, should not 
appear, and his cf)st8 may Ik) disallowed if he does so(o). 

819. An order for the dischnrge of a receiver depiives him of 
his riglit to receive, but does not put an end to his liability to 
account (p). The order, in fact, usually directs him to pass his 
final account and pay any balance that may lie found due from 
him, and it is only on such payment Uiat his recognisance is 
diiected to be vacated 


Part IX. — Position of Sureties. 


Sect. 1 . — Extent of lAuhiliti^ 


Legal and 
equitable 
liability. 


Liability for 
interest on 
balances 


Costs of 
proceedings 


820. On any default by a receiver causing a forfeitiue of his 
lecogniaance, hiH sureties become immediately liable at law to tlie 
whole of the penal sum therein named In ('quity, however, they 
are relieved from total foi feiture, but only on condition of paying 
not only any balance due from the receiver, but all sums for which 
the receiver would have been properly accoiuitahle to the court (r). 

Thus they are liable to the payment of inttaest on balances 
inipropiu'ly retained in the leceiver's hands, unless the laches of the 
paitios renders it inequitable that the payment of interest should be 
enfoiced («). 

They are also liable for the costs of any piocoedmgs neces- 
sarily or pi operh inclined in coiibequenco of the receiver's default, 
such as tlie costs of an attachment foi failure to account, of 


(ti) a -G V. liahcrdasheis" Oo (1838), 2 Jur 915 

(o) Herman v Dunbar (1857), 23 ileav 312 

(p) Inqham v Sviherland (1890), 63 Jj T. 614 , Wella^lri/ v. Afoinington 
(1863), 13 1 Ch R 559 

(q) 1 Selon, Judgments and Oiders, 7tb ed , p 781 ; and sec Lawhon v 
Jtichett8(m% H Beav 627 

(r) Dawsony Haynes (1826), 2 Buss 466 , He Gtabam, Giaham v Noakes, 
jl895] 1 Ch 66 , title Ghar^ntee, Vol XV , p 481 , and see Kenney v 
Employers' Liability Assuiance Coiporation, [1901] 1 T K 301, C A 
(where the surety of a leceiver apjiointod by a inoitgagee undei statutory 
powers was held liable to make good to the mortgagor a balance found due 
from the leoeiver and not paiff by him, notwithstanding that the mort- 
gagee had realised his security by sale and obtained payment of all that 
was due to him under the mortgagt*) It is apprehended that this is the 
true ground ot liability, namely, that the surety is excused horn his legal 
liability only on condition of doing what would bo equitable as between 
the receiver and all the parties to the action. In the earlier cases atten- 
tion was directed rather to the exact wording of the recognisance , see 
H V Albert (1716), Bunb 4, Be Loekeyt a Lunatic (1844), 1 Ph 609; 
Maun^ellr, Egan (1846), 8 I Eq R 372, (1846), 3 Jo. &Lat. 261 , 9 I Eq. 
R 283 As to the equitable principle of relief against penalties, see title 
Equity, Vol. XIIL, pp 150 et seq. , and see title Bonds, Vol III , pp. 93 
et seq 

{$) Dawson v Baynes, supra; Be BerridcB, Minors (1863), 3 I. Ch. R 
183, 137. Where the default is not that of the receiver himself, but of his 
executors after his death, the rate of interest is 4 per cent 'only, instead 
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applications for his dischar^^e, and for the appointment of another i 

person in his place, and ol any proceedings taken to enforcn tlie Extent of 
recognisance (0; hut it would appear that they aie not liahh^ for Liability, 
any moneys for which tlui receiver, though accountable, cannot 
be made to account in tin* action (w), and in no case can the 
total amount of their liability exceed tlie sum named in their 
recognisance (a), 

821. Moreover, sureties are entitled to the lu'iielit of anv light of Sureties’ npht 

indemnity wdiich the rijeeiviT enioyti against tlie assets; so tli.it if a of 

receiver makes delault in paying into court a balance found due mdenmity 
from him, his sureties may riovertholess be excused if he is entitled 

to an indemnity for a laigur amount (h). 

822. When a receiver who has been apjiointed manager for a Duration of 
limited time continues to act as manager beyond that time without iiaijiiity 
the autliority of the court, Ins sureties aie nevei theless liable for the 

piofits of such manageiiKint wdiich come to tlio hands of the receivtir 
as receiver (c); and, similarly, sureties aro liable fm moneys coming 
to the liaiids of a receiver befoio his appointment is peifectinl by the 
completion of his security (d). 


823. The security given by the recognisance or bond of a smety Efieotuf 
is not a continuing secmity, hut comes to an end on the death of of 
the receiver, except as to breaches then iiicuried, iind wdien once, 
after such death, judgment has been recoveiod against a siiitdy, 
and execution levied, lie is freed fiom any fiuther liability, except 
pel haps for costs (f*). 

A discharge hi bankruptcy does not discharge a debt due on a Effect oi 
recognisance ( / ). dischanrc m 

bankrnplcv 


Sec I, 2. — Kunnvemeni of Liahhty, 


824 Poimerly, on default by tlie recoivci, it was the practice for Mcxlem 
the plaintill or other jiaitv inlciested to obtain leave to put the P*‘'^ctice 
recogmsimco in suit at law’ ag«iinst the suretu's in the name of tlie 
cogiiisee( 7 ). Such leave was not granh'J as of right, but lay in the 


of the usual penal rate of 5 per ceut {Clevients v Beietyfoid (1840), 10 .liii 
771) , and see title Movly ano Monet -Lumung, Vol XX\ , ]» 42 
it) Maunadl v Egan (1845), 8 1 Eq Jl 372; (1840), 3 do A Lat 251; 
9 1. Eq R 283 ; Be Nugents Estate, [1897] 1 I R 464 
(u) Re WnlLet, [1907] 2 Cli 120, C A , see Board of Tnide v Emjtloiins' 
Liability Assutanoe Coipoiation, Lid , [1919] 2 K R 049. 0 A 
(a) Watieisy irriUcis (1817), 11 I Eq R 335 Hhackely Mailbo rough 
{Duke) (1844), 1 Seton, Judgments and Didera, Cth ed , p 805 
(h) Be Btiitsh Bower Travhon and Lighting Co Ltd , Halifax Joiiit iiioek 
Banking Go , Ltd v British Bower Traction ami Lighting Go , Ltd , [1910] 
2Ch 470 

(c) lie Herricks, Minois (1853), 3 I Cli H 183, 180 

(d) ^mait V Flood if? Co (1SS3), 49 L T 407 

(e) Be UenicJis, Mitms, supia, at p 194, but see Walteis v Watters, 

supra, Kelly v ( 1837 ), Sau & Sc 479, and title Duaeantee, 

Vol XV , pp 401 el seq 

(/) Bankruptcy Act, 1883 (40 & 47 Vict c 52), s 30, and see title 
Bankruptct and Insolvency, Vol II , pp 269, 270 
ig) Stewart \ Uoate (1796), 1 Seton, Judgments and Oiders, 7th ed , 
p 772 
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dieeretioo oi the oonrt, having regard to the eqmtable circumstances 
of the ca8e(/()- It is now, however, usual for the sarelies to submit 
to the jurisdiction of the court by which the receiver was appointed 
and to offer to have the accounts taken agamst themselves in the 
action (O' In the caso of a guarantee society acting as surety this is 
expressly provided for by the form of bond now in U8e(fc). So also, 
in the form of undertaking noiv prescribed, whore the amount for 
wliieh secnrity is required does not exceed iiSOO, the sureties 
expiossly submit to the jurisdiction of the court to deteriiuiie any 
claim made against them on their undertaking (Z) 

825. Tboiiglijiis A g('nenilnil(‘,i)n)r'(io(lmtTs cannot bo trikcn agtiinst 
a surety until piopcr stepb hnvo Ikh'ji takc^n iigaiiist 11 lo le/joiver to 
enioi(i(! the pciloiiiianee of liis duij uiulci tliu locognisance oi bond 
and the r(h*oiver has made Jctaull tlieroiiiider, yet it the ivceivt-r has 
absconded or become bankiupt oi dit‘d, or if for anv other n'lison it 
IS luipnicticable to piiisue tbo ordinaiy course agamst biiu, pio- 
cetMliiigs may bo coiiiimijiced agamd Ibo siirt'U oven bofnre the 
actual balance duo from the roc(‘ivi',r luis been ascoi tamed (w/). 

826 The surety may obtain an ordei for the stay of such pro- 
ceedings on payjnuut into court of the amount of his ujcogiiisaiic(’(iO 
or of the balance found due fiom llui rectuvei (e), and, on such 
payment may have the recoginSriDf'C vacated so far aS he is 
concerned {p) 


Skot 3. - liufhts against Othet Paiiirs^ 

827. A Huiety vlio has been called u])on to make any pavment 
has a right to be iiKhmiiiifiod by bis pniicjpal to the whole amount 
tbeieof (7), .md also by his C()-hUi{‘ties m pioportion to the aiiKumt 
for which cadi siiretv has niadf* himself liable (/ ). This is an e<| -iitalde 


(/<) jB V Bayly {\S 4 \), I Ih iki \\ ai 213, pfi? iSnoniiM, L C , Lndynlat 
V i hannrll (1S51), 3 Mac &G ITo, 17vS 

(?) i?c (irahfim, (iraham v. |IS05] 1 Gli 00, see lie llnhsh 

Power T (iclion and Ltqhhng Oo , Lid , ILfhftic Jonil SiocL Uanhiuq Co , 
Lid V Bntihh Power TiacUon and f/ightnig Co, Zi/d,L191U]2 Cli 470, 
473 

(/i) S ‘0 R SC, Appendix L, No 21 , Smart v Flood & Co (1S83), 
4^ L T. 467. The lioml al^^o siipiilales t‘\pie.s8ly foi indeiniiity by tlie 
receiver, and providers for deternimalion ot the li.ibility ot the society in 
ease ot non-payment by H’e rewnei ol an agiecd annual piemiuin 
(/) See R S C., Appendix L, No 21 a 

(»i) Ludgater v. Channell, supra, and see title Gi arat^tee, Vol. XV , 
p 488 

(fi) WafUrs V n^atfe?s (1847), II I Eq R 335 

( 0 ) JValkerv Wild (1816), I Madd 528 (wb(*ie by consent payment was 
allowed by instalments), MaanseU v Egan (1845), 8 I Eq I? 372, 
0840), 3 Jo &J.at 251, 9 1, Eq R 283 
ifi) In Mann \ S'vnneit (1845), 8 Reav 18‘J, payment to the plaintiff’s 
soiled or was held iimnilirient without evidence ol the solicitor’s autliorit^\ 
to receive it ; and soi‘ ]\ ebb v Cashl (1847), 11 I Eq R 558 
iq) See the form ot oidei m Lawson v W'liqht (1780), 1 Cox, Eq (ias 
275 , and see title GoauvisTee, Vol XV , pp 516 ct seq 
(r) Pe ]C])otiaqhs, M 1710, s 101 R Eq 269 . sec title Guarantee, 

Vol. XV., jip 626 et seq. 
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right, wholly independent of the form of the recognisanee or of any 
contract between the parties (s). The right of indemnity against 
principal and co-sureties is not limited to the actual sums disbursed, 
but extends to interest at 4 per cent, and to the costs of enfoiciiig 
the claim (0- 

828 As against any beneficial interest of the receiver himself in 
the propel ty to i\hich the order relates, a surety is entiUod to an mghtas 
order declaring such interest liable to make good the amount he has against 
been compelled to pay (a), and he is entitled to a lien for his 
disbuiseiiuMits on any balance payable to the loceiver out of couit, l-ccmer*^ 
and may obtain an mjiindion restiaining the receiver from taking 
out such balance wilboiil dihcbargmg the surety's claim (fc). 

829. For the pin pose of enforcing the claim, leave iiia\ bo Enfoicemenr 
obtained to ]uit the n cognisance in suit against tliQ juiiicijial and 

co-siii (‘ties or then ro])resentalives(eb but without piojudice to the 
(jiKistioii wlHithor ie]ires('nlati\es can be, eompelh'd to account in 
sii'di p}o(* 0 ('(lingH(d) 

830. A suii‘l} IS not as a j uk* (‘iititU-d to attend at tlio taking of Right to 
the i0(‘eiv(u's accounts, aiul still l(\ss to have them re-opemxl attei attend the 
ib(‘y linve been piiss(‘(l fe) , luit, wheie the rectuver lias become 

* 11111 11 I"CClVcI O 

baiiKru])t or has died insolvent, or wluuo it is reasonably ctTtain aocounts 
ibat the leceiver will not bo able to pay the balance due fium him, 
th(i Huiety may olitain an ord(‘i giving leave to attcuid the taking of 
accounts at Ins own oxjiensei^ ), and also, m a pio])or case, to have 
past ac'cou Ills leopencid, on the toims of pacing the costs of such 
le-opening and new account and also intorest from the date of 
the md('r on the sum wliicli ho may eventually be called ii})on 
to pay((/k 

(g) Deting v Wi^ichehea (Bail) (1787), 1 (^o\, Eq Cas tJlS aud wee 
JimndoH v Biandon (18,10), 3 I)e U J 524,1' A (where certain inopeiiy 
of a lecoivcr, wdiicli had been oxpiebsly ei^idnded from an atisignuient to 
his suieti<?s by way of indemnity, w^as ncvcitheless hold liable to them 
on genera] eqiut.iblc iirmciples) 

{t) Brandon v Biandon, sujna , Be t^wans Ehtate (1860), 4 T E Eq 
209, C A , following Ihifhniun v ^tenart (1855), 3 Diew 271, and o\ei- 
rulmg On(/e v Tiuclock (1828), 2 Mol 31, 42, and Salkald v AbhoU (1832), 

Hayes A Jo 110 

{a) Bxuidon v Biandon, ^uptn 

(fe) Ghnssop V IJamson and Ihnvkes (1814), Coop ({ 01, follow jng 
Wnqhtv MoiJeif, Moilcg w St Alban (18i^5). 11 Ves 12 

(c) IPeor/x V (1828), 2 Hog 50, Salkeld y (1832), Hayes. 

576, Hendcfisony Skeneii (\S-\o) 5 f Eq K 404, aud see Moioanlile Haw 
Amendment Act, 1856 (19 & 20 Vict c 07), s 5 , Shackel v Mtulboiough 
(Duke) (1844), 1 Seton, Judgments and Ouhns, 6th ed . p 805 

(d) I^xidqaler y Channell (1851), 3 Mac A H 175 

(fi) Be Baminqhm Brewinq, Moliinq and Dii^iilhnq Co , Lid (1883), 31 
W B 415 (a case relating to a laiuidatoi lor whom a guarantee society had 
become surety) 

(/) Smmons v Bofte (1860), and Shaip v W7igU (1878), cited in 2 
Daniell s Cliancery Practice, 7th ed , Vol IT , p 1456 , and see Dawson v. 

Baynes (1826), 2 Buss 466 , National Bank v. Kenney, [1898J 1 I. R 197 ; 

Shvff V Holloway (1857), cited in 2 Hameirs Chancery Practice, 7th ed , 

Vol II., p 1455* 

(g) Be Birmingham Brewing, MaJiing and Distdhng Ce Ltd , suptu 
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Sect. 4. — Discharge. 

831 . So long aB the receiver is not m deftuiU, a surety will not be 
dischajged at his own request, unless he has accepted position 
by inadveitence(//), or can prove underhand practice ir which the 
receiver is impliciiled(i), or unless it is clearly for the benefit of the 
parties that he should be discharg(‘J(i). but he may be discharged 
witli tlio consent of all paities, including Ins co-surety and the 
recta ver, the 01 d(‘i being made, m eases where the lecognisaue-e is 
joint in form, without prejudice to the liability of the rectuvtu* 
and the itMiiaining sinety for past and futuie deffiults of tlie 
reecjvei (/) 

When a ieet‘i\er lias died oi ahseonded or In'Ctmitj baukuipt, 
his Burelits may olitnn an oiilei lo' their discharge on jiaymtjnl 
into court of the balancts whicli may be ct.rtiiied to be duo fiom 
himiw/). 


Part X. - Managers. 

Hkct. 1 - JVhrn Ajqnanhd 

832. With a vit‘W to ilie piena vatum of projxaty, it is often 
necessary that the leciuver a))])omt(id by the ctiniL should also act 
as managei ot a tiade or business. Tims, a manag(>r may be 
appointed of tht* business of a deceased person pending the con- 
stitution of a legal ropiesentativeOib Hiceiver may bean tlionsod 

to manage the farms of a testator during tlui miiiority of infants tdl 
tenants can ho found (o), or to manage the business of a testat(;r 
pending sale m an administration action (p), or wTien the trustees 


(h) iSu'fini V iSImith (1827), cited in 1 Setou, Ju(li)iij<‘iit8 und Ordejs, 
7th ed , p 77r) (where the suiety had h(‘corn(i such in bioacli oJ Jus partnei - 
ship articles) , compare Hunter v Fjmg (1845), 8 I. Eq R J02 
(?) Hamilton Y /^r<?w’«/er (1820), 2 Mol 407 
(A;) OnfflthY On/ptJi (1751), 2 Ves Sen 400 

(l) O'Keeffe Y jlruisOonq (1852), 2 I (^h R 115 

(m) Shuff Y Hfflloway (1857), cited in 2 DauieH’s Cbanci^iy Piaclice, 
Tthed.Vol 11 , p 1456 

(w) Steer Y Steer {ISM), 2 Dt^w & Sm 311; OvennqtouY irord(1865), 
34Beav 175, BlavkeitY Blnclett {IS1\), 24r L T 27C , He Bale), devensed, 
Giddings y Baker (1882), 26 Sol Jo 682 , 1 Seton, Judgments and Ordeis, 
7th ed., p 730, compare Spence) v Shaw, [\Slo]\V N 115 It would 
appear that the application tor this puipose is more properly made lu the 
Piobate Division (Be Pailei, Bearing v BiooU (1885), 64 L J (cii^) 094 , 
Be Green, Green Y Emqht, [1895J W N 69, Be Wiiqht, Mornsony, Jones 
(1888), 32 Sol Jo 721 (where a receiver and manager w^aa appointed 
duiing the Long Vacation before probate, notwithstanding that proceed- 
ings were pending in the Piobato Division)); and see title Executors 
AN i> Aoministrators, Vol XIV , p 202) 

(o) Re Hemcks, Minors (1853), 3 1. Ch. R 183 

Ip) Re Brooke, Brooke Y Brooke, [\SM] 2 Ch 600, Re Hodges, Hodges 
Y Hedges, [IS9Q] I I, R 480, 482 Ramsay v Simpson, [1899] 1 I R. 
194, C. A 
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of the will are not themselves qualified to carry it on and cannot Smt i. 
agree on the appointment of a manager (q). When 

833. A manager is frequently appointed for tho preservation of a 
business or property pending litigation as to the rights of the I'cndmg 
parties (r) or ponding realisation by sale (s), especially in the case leaulltiou^*^ 
of mining properties, where any cessation of business might cause 

serious damage to the mine, or forfeiture of the lease under which 
it is held (a), and, in case of mismanagement, a receiver and 
manager may be appointed oven against a mortgagee m posses- 
sion (b) But the court does not assume the permanent iiianageiuent 
of any business or undertaking (c) 

834. In the case of subsisting partnerships a receivijr and Inpartner- 
nianager is not appointed unless dissolution is claimed by the writ, 

01 tho court is satisliod that dissolution is inevitable (/Z) , if, however, 
the partnership has already determined and the parties cannot agree 
as to management pending realisation of tho assets, the com twill 
appoint a manager for the purpose of winding up^g); and in such 
case a solvent partner is generally entitled to be appointed manager, 
unless there is good reason, on the ground of misconduct or othei- 
wise, for excluding hiin(./). So also, in the case of companies, if 


(q) Bart v Denham, [18711 W N. 2 , lie Irish, hish v Irish (1888), 40 
Ch 1) 49 

(r) Sheppard Y Oxenford (1855), 1 K & J 401 (where the defendant, hoU* 
diiector oi a partnership association, had left the conulTy after wiit issued) , 
Hall V. Ball (1850), 3 Mac & G 79. 91 ; Baiginve v Hargrave (1846), 
9 Boav 549 (]iartjtiou suit m winch jilamtiii’s title was questioned) , Seaile 
V Smales (1855), 3 W R 437 (partition suit in which title was complicated 
and lents m danger ot being l(Kst) , Giaflon (Duke) v Taylor, Manvers 
lEtnl) V Taylor (1891), 7 T Ij K 588 (manager appointed at instance of 
legal nioitgageo of landed estates who desued to avoid the responsibility 
ot becoming “ mortgagee in possession’), Howell t Dawson (1884), 13 
Q B D 67 , Hyde Y ITarde?! (187b), 1 Ex D 309,0 A 

(s) Taylor y Neaie (1888), 39 Oh 1) 538 , Wilson v. Gteenwood (1818), 

1 Swan 471 

(a) Qihbs Y Dui’id (1876), li R 20 Eq 373 ; Peek Y Tnnsm man Iron 
Co (1876), 2 Ch 1) 115, Jjogle y Hetlws Llantwit Collierif Vo (1876) 

2 Ch D 726 , County of Gloucester Bank v Eudry Merthyr Steam and 
House Coal Collieiy Co, [1895] 1 Ch 629, C A , and see title Mines, 
Minerals, and Quarries, VoJ XX , pp 513, 649, 555 

(h) Rowe Y Wood (1822), 2 Jac & W 553 

(c) Gardner Y, London, Chatham and Dover Bail Co (No 1), Drawhidqe 
V. Same, Gardner y Same (No 2), Imperial Mercantile Otedit Association 
V. Same (1867), 2 Ch App 201, 212 ; Be Hewdigaie Colliery Co . Ud , 
Hewdegate v. The Co, [1912] 1 Ch 468, 472, C A ; Rowlands y Evans, 
Williams V. Rowlands (1861), 30 Beav 302, 310; and see title Mines, 
Minerals, and Quarries, Vol XX , p. 511 

(d) Waters v. Taylor (1808), 15 Ves 10 , Goodman v Whitcomb (1820), 
1 Jao &W 689; Const V /Zarm (1824), Turn &R 496, per Loid Eldon, 
L C , at pp 618, 519 ; Richards v Davies (1831), 2 Russ & M 347 ; Hall 
V. Hall (1850), 3 Mac & G 79 , RobeHs v. Eberhardt (1863), Kay, 148 ; 
and see'title Partnership, Vol XXII , pp. 77, 78. 102 

(e) Sargant v. Read (1876), 1 Cli D 600, Taylot v Neate, supra; 
Lees V, Jones (1857), 3 Jur (n s ) 954 

(/) Wilson Y Greenwood (ISIS), 1 Swan 471 ; Sargant y. Read, supra; 
ColUns V. Barker, [1893] 1 Ch 678 , see title Partnership, Vol. XaII., 
p. 78. 
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SwjT. I. there is no properly constituted governing body, or such dissension 

When among the directors that the business of the company cannot be 

Appointed, carried on to adviintage, a receiver and manager may be appointed 
until a general meeting can be hold and a proper governing body 
constituted (g). 

Ab betweeQ 835 As between co-owiieis of land, whether joint tenants or 
co-owners tenants in connuon, it was formerly lielJ that a receiver, and a 
a manag<a, could not be apijonited unless a case of actual 
exclusion weio made out (A) Now% however (^), it is thou|:ht that a 
manager may be apiiomted in a proper case, either for the iiUemn 
preseivation of the pioperty or with a view to 
M.ming In the case of mining juopeity, the working of tin* mines must be 

property regarded as a trade or business earned on by the co-owners in 
partnership!/), and a managei is not iip})i)inted except for the 
purpose of dissolution (m). 

^tthc 836. At the instance of an incmiilaancei a receiver will not be 

instance oi authorised to act as raanagei, unless the gofidwill or the> business is 
mortgagees expressly or impliedly included m the secuiif^ (//), or unless it is 

{g) Feaihe) stone V (Jooke {ISlli}, R 16 Kq 298,301, Ti ode Auxiliary 
Co V Vickers {ISl 3), Jj R 16 Eq 303. and see title Companies, Vol V, 
p 251 

(h) Sandfordy Bollard (No 2) (1864), 33 IJcav 401 

(t) Having regard to the Judicature Act, 1873 (36 & 37 Viet c 66), 
B 25(8) 

(A) See Porter V Lopeh (1877), 7 CL I) 35S 

(/) Jefferys v Smith (1820), 1 Jac 6:, \V 298 

(m) Boberts v. Kherhaidt (1853), Kay, 118, and see title Mjmih, 
Minerats, and Quakkjes, Vol XX , pj) 511 — 513 

(n) A manager was letused m WhUhif v Challis, [1892 1 1 CL 64, (J A 
(wlieie a hotel keeper, to whom the laudloid had agiecd to giant a iicAv 
lease on hw lehiiildmg tlui hotel pieinises, gave a cliaige on the agi cement 
and on the hotel and buihhngB to be erected theieiinder) In the lollowing 
cases a receivei and inanagei was appointed — Truman d ('o v Redqiare 
(1881), 18 Ch D 547 (moitgacce to bieweis oi licensed imnniwsea, toirether 
witli tlie, tjad(‘ lixtuies, goodwill and lueiioes), Taylor v Sopei ( 1890 ), 
02 T 828 (wheie the hiewois’ moitgage A\as m Hiinlar teiins). Re 
Victoria Stcn7iilH)ai,s, Ltd , Smith v. TkdAi/ison. 11897] 1 Ch 158 (debenture 
of a trading company chaining its uiidei taking and all its piopcity) , Reek 
V Tinibmaian lion Co (1870), 2 Ch I) 115 (debcntuie ol a mining com- 
pany I barging all the leal and personal estate, assets, plant, maehineiv 
and eflects ol the company), Bahin^y Ibohoii (Reicy) & iSows, [1891J 
1 Ch 133; Edwaidi v Standaid Bolling Stork Syndicate, [1893] 1 (di 574 
(debentures of a trading company ehaigiiig all its propeity whatsoevoi and 
wheiesoever, both pieseiit and ilituie) Campbell v Lloyd's, lUnnUt's and 
Bosanquefs Bank, Ltd (1889), [1891 ] 1 Ch 136, n (mortgage ot fieehold 
and leasidiold pimnisea and collienea and of loose and hxed plant). County 
of Gloucester Bonk v. Rudry Meithyr Steam and House Coal Colliery Co , 

1 1895] 1 Ch 029, C A (moitgage of land, mines, brds and seams of coal, 
and all buildings and elections, fixed motive poiAci, plant etc ) ; Leas 
Hotel Co t Salter v. Leas Hotel Co, lli)02] 1 Ch 332 (debenture charging 
all the buildmgs, propeity, stoek-in-tiade, furnituie, chattels and effects oi 
an hotel company) , Fairfield Shipbuilding and Enqmeennq Co , Ltd, v 
London and East Coast Express Steamship Co, Ltd, [1895] W N. 64 
(statutory mortgage ot a steamship) , Re Boynton {A,), Lid , Hoffmann v. 
Boynton (A.), Ltd, [1910] I Ch 619, 620 (debenture chaigmg all the 
property and assets of an hotel coifipany) , Chaplin v Young (1862), 6 
L T. 97 (mortgage of a newspaper) and* see titles Companies, Vol V., 
p 380; MouT&aGE, Vol XXI , p. 262 
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essential to the preservation of the security that the business should Sect. i. 
be kept on fo(}t(o). The appointment of a inanagei of a buKiiiess at When 
the inbtfince of an incumbnmcor is made solely \\itli a view to the Appointed, 
realistituui of the secuntv l<y the sale of the buMiKss ns a gMiig 
concern (//). An incuiiibi.uicei is only entitled to a s.ile of vlj.it is 
included in his si^cuiily, and if the bnsiiu'hs is not ineluded in the 
security the coiiit li.is no jurisdiction to appnmt a maii^tgiu (5). 

Thus, dobentnre-liolders of a coinj^iniy incoi pointed tor a public inoum- 
purpose are not entitled to a Stilo and consniuontl} caiiiiol obtain 
the ap2)ointnjoni of a manngc'i (1). Wheie tlio nianageiueiit of a taking”” 
public undertaking is entrust'd by Act of PailiarnLiii to coiUm 
persons with defined jxnvers, a nianagcu cannot be ajipointj'd at the 
instance of a ui()rtgrigee(s’), unless, peilujis, the peinims eiitiustod 
with the nianageiiK'nt act unieasoii.ibly or peivi'isel^V {t), or have 
interests wliudi contlict with tlieir dulv(a). 

837 In the case of iaihva> companies, however, it is now Ooliiors of 
providi'd by statute that a jiidgmiait cn‘diloi may obtain the 
apjiointment, il m‘cessan,ot a managei ol the underLiking as well 
as oi a receive! Such an ajipoinlment is consi<h'iMl neci'ssary 
wlienewi the iipiMiinlmi'ut of a i(‘ceiVM alone ^V(>uld lea,(l to a 

(0) ('oufih/ of (tloiidf^ivr Jiiinh v limbif Meilhyi Sinm (uul Home Coal 
Co^henj i'o , J Ch 02‘), C A, />ei IjIndiov, L ,1 , Peik v 

TnnsttKnon 7 ton Co (1870), ‘2 I) 1 1 '1, per Jess^l, M P 

(p) Gnuhiei v London, < hathoni and Dotcr Rail ('0 (No \), Drawhidqe 
V Some, 0(ndnet v Same (No 2), Inipenal Otedtl MetcanUle At^d)ciaiion 
\ Same (1S()7), 2 Cli App 201, 2X2, pe) Caiuns, LJ , Seen nties and 
Piopeiiie<i ('ot jfotation, fAd v Ihiqfdon \lh<unbia. Ltd (J8U3), 02 L J. 

(rn ) r)(i6 7iV \ md ((fate Collier y Go, Lid, SeredequU v The Co , 11912] 

1 408, +72, C A 

(7) U hrt/ey V ( Via/Os, 1 18*^2] 1 (''h 04,1^ A ; Re X ifio/ia Steamboats, 

Lid , Smith V U'l?/. lusoa, []S07| I ( h loS; Re Leas Hotel Go ,S(iUerv Leas 
flotelCo ,\\902\] rh 332; see IW/<rf.s’ v (1807), 15 Vos 10 (where 

tlio appointnieiit ol a niaaa^or was retimed paitly on the ejound that the 
plainliit in hm (apaeity .is moiljiaffie was KUini; lor foreclosuie only, and 
not foi sale) 

(r) Qanlner v fjondon, < hatha in and Ihrer Rail Co (No 1), Dniw^ 
bridge v Same, Qatdncr v Same. (No 2), Imperial Credit JUercanhle 
Assoc r ation Y Same, supra , Blaher v JJol'> and Ksser Waiencork'^ To 
(1889), 41 i-h 1) 300, Varshall v South Ski^ordshire Ttartiivnrfs Co, 

[180.')12('h 36, C A, ovonulni^ Jhrpe\ (Woydon and ^onvood Tramways 
Co (1887), 34 (Jli J) 730, and Bartkit v WeU Meliopoliian Tramways Co , 

(1893] 3 Ch 437 , [1894] 2 Ch 286 , see Peqge v. Reath Distnci Tramways 
(^0 , [1895] 2 ('h 508 , Re ('rysial I^alme Co , For, v (hysfal Palace Co , 

(1911), 104 L T 898, 0 A 

(j?) Ikipp V Chard Rad ('0 , Fnpp v Bridgewater a^rid Taunton Canal 
and Slolford Rad and llarboin <h (1853), 11 Uaie, 241 , Potts v irmfurA 
and Birmingham Canal Sarigation Co (1853), Kay, 1+2, Awrs v Ihrhen- 
head Pock (Trustees) {l^ityh), 2^^ \XeiiY 332, 1)eWiulon\ Bncon Cor potation 
(1859), 26 Bcav 533, 542 (iho case of a sfatutoiv (tupoiation maiket) , 

Gardner Y London, (%iihani and Dover Rad (''o (No \), Drawbridge y. 

Same, Oai drier Y (No 1), Imperial Cridd Met enntde Association y 

Same, supra 

{t) Car machnel Y, Greenock II arhou) 7 1 IPlOJ A C 274. 

(a) FrippY Chord Rad Co , Fnpp y Bndgewafer and Taunton Canal 
and Stoljord Rorl and JIarboin Go , supra 

{b) Railway Companies Act, 1867 (30 & 31 Viet c 127), s 4, made per- 
petual by fltat (1875) 38 & 39 Vict 0 31 ; and see title Railways and 
Canals, Vol XXIII , pp 765 et seq 
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stoppage of the \s()rking of the railway (c), and the appointment 
extends to the w}u)l6 of llio iindet taking of the company, even 
tliough tlu) railway is but a small poition of such undertaking and 
is authoiised by the Act of somo other company (d). The court 
will not appoint a second nrinager at the instance of a second 
judgment creditor, so long as the first appointment has not been 
discliarged (g), A directoi or other official of the company is 
nominated as manager iinU‘ss there is reason to behove that the 
iiiidortaking is not liemg honestly or fairly conducted; but he acts, 
of course, as the olhcer of tlie court thenceforward (/), his duty 
being to p)o\ide for the woiking expenses and other proper out- 
goings of tlie nulls ay, and subject thereto to apply his roccapts in 
payment of the debts of the company undei the diiection of tlio 
court (7). 

838. Though a lessor, as such, has not usually sufficient interest 
in the business earned on by Ins lessee on the demised premises to 
justify the appointment of a manager, yet in partuiilai cases he 
may be atilo to show such an interest as rendeis il just and con- 
venient that a receiver appointed at his insianco should he authorised 
to keep tne business on foot so far as may be uecessaiy for his 
protection as landlcud (h) 

839. A manager may be appointed of a trade or busmesK carried 
on abroad (i). 

( 0 ) ^lancheskr and Mtlfotd Rail Co , Ex paite (Jamhnan Rail Co 
(ISSO), 14 Hi D 045, C. A. 

{d) Re East and West India Dock Co (1888), 38 Ch D 576, 0 A. 

{e) Re Mersey Rad Co (1888), 37 Ch D 610, C A 

(/) Gardner v, London, Chatham and Dover Rad Co (No l),D)(iwhridqf 

V Same, Gaidner v Same (No 2), Impcnal (Jitdii Meicaniile Association 

V Same (1867), 2 Ch App 201, 211 , Be Manchester and Milfoid Rail 
Co, Ex parte Camhuan Rad Co, supia, at p 655. Re Eastern and 
Midlands Rad Co (1890), 45 Ch D 367,375, 0 A ; Re Meney Rail Co, 
8itpra, atp 611 

(gf) Railway Companies Act, 1867 (30 & 31 Viol c 127), e 4 , 
Wiexhoin, Mold and ConnaKs Quay Radway, [1900J 2 Cli 436 As to 
the distiibution of receipts, see Re Liskeaid and Caiadon Railway, [1903] 
2Ch 681. 

(h) Thus, where biewrrs had demised hcensed premises to a lessee, 
taking covenants from him to do nothing that might endanger the licences 
and to suireuder them on the deiormination of tlie tenancy, and the lessee 
bad threatened to vacate the pieinises, the receiver appointed at the 
instance of the lessors, pending trial of their action for recovery of possession, 
was authorised to take possession ot the licences, to keep the premises open 
as an hotel, and to do all such acts as niiglit bo necessary loi that purpose 
and for the purpose ot pieseivmg tlie licences liom iisk of torfeiture 
{Leney dt Sons, Ltd v CallingJiam and Thompson, 1 19081 1 K B 79, C A , 
luodilymg the form of order in Chaninylon <k To , Ltd v C’flmp,J1902] 
1 Ch 386. and WhWread dt Co v Gunn (1907), 23 T. L R 462, winch 
had gone to the extent ot ord(*nng delivery to the receiver of all hooka 
and ])ripers relating to the lessee’s biiMness, and antlioiiaing him <0 appoint 
some lit peis<m to eanv ou the business under Ins suyiei vision) 

(1) (odnngion v Johnstone (1838), 1 Beav 620, Banbury v Bunhiuy 
(1839), 1 Beav 318, 331, 336 ; Slieppaid v. Oxenford (\S5Sj), 1 K. & J. 491, 
501 , Re South Western of Venezuela (Baigmsimelo) Rail Co , [1902] 1 Ch. 
701 Re Uainac Copper Mines, Ltd, Matheson (9 Co v The Co,, [1910] 
W K 2J8 
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Sect. 2 . — Kijcct of Appointment 

840. The appointment of a manager by the court does not 
dissolve or annihilate any existing firm or company, Imt it takes the 
conduct of the business out of the hands of those who previously 
carried it on and vests (mtii o control in the managei (k)* 

In no case is a manager appointed by the couit to be regarded as 
the agent or servant of the individual, finn, or company whom he 
displaces (/). 

841. Though a inc'civei and manager apponiud by tlm couit 
acts as an officer of the court, he does not necessaiily, by cairying 
on the business, dispossess the previous owner or occupier of the 
business premises, unless, perhaps, wheie he has taken possession 
by direction of the court. He is to be regarded rather as a custodian 
or caretaker on behalf of the owners. Thus, ho cannot resist a 
distraint foi poor late, some portion of whicli is due in respect of a 
period before his appointment (wi) , nor can he insist on a con- 
tinuance of a sujiply of gas or electricity to the premises without 
paying arrears due to the companies wdio supply it (n). 

842. The appointment of a manager in a debenture-holders' 
action, since it effects a change in the personality of the eniployer> 
operates as a notice of dismissal to the servants of the company (o), 
and may give rise, in the case of any sei vaiit whose services arc not 
letained by the inanagor, to a claim against the company for 
damages for wrongful dismissal or breach of contract ( p ) , but it 
does not affect the position of diiectors or disentitle them to their 
Oldinary remumjration {q), 

{h) Mo 88 Steambhip (Jo, Lid v Whinney, fl912J A C 254, Minfotd 

V Car8e, [1912J 2 I K 245. 273; Parsons v Sovereign Bank of Canada 
(1912), 29 T L T? 38 , and seep 403, 

(0 Be Gtelle, Uondtei dr Co v Bull (1894), 10 K 97; Butt, Boulton arid 
Hayward V Bull, [1805] 1 Q B 270, 27*), C A , Pc ^ewdigate Colliery Co„ 
Lid , Newdegate v. The Co , [1912] 1 Ch 468, 470, C A Service of a 
bankruptcy notice on a receiver and manager appointed in a paitneiship 
action IB not good seivice within r 260 of the Bankiuptcy Rules, 1800, as 
having been made on a person having tho control or management ot tho 
partnership business {Be Flowers dr Co , [1897] I Q B 14, C A ). 

(m) Be Marriage, Peave dr Co jNotih of England Trustee, Dehenlute and 
Assets Corpoiation v. Marriage, Neave dr Co , [1896] 2 Ch 663, C A , dis- 
tinguishing Btchards v Kidderminster Overseers, Bichards v Kidderminster 
(Mayor), [1896] 2 Ch 212 (wheie the receiver and manager had been 
appointed out ot court undci the piovisions of a debenture trust deed) ; 
and see Be Montmoren^ v Pratt (1849),, 12 I Eq R 411 

(w) Paterson v. Gas Light and Coke Co , [1896] 2 Ch 476, C, A. , Euscy 
V. London Electric Supply Corporation, [1902] 1 Ch 411, C A 

(o) Bcid V. Explosives (Jo (1887), 19 Q B 1) 264, C A , though not 
necessarily of all servants (Reid v Erplosives To , snpia, at p 269; Parsons 

V Sovereign Bank of Canada, ^iijtra, at p 40), see also Midland (Jounhes 
Bibtihct Bank, Lid v Aituood, [1905] 1 Ch 357, 362, Bohin^ion Printing 
Co, Ltd V Chw, Ltd., [1905] 2 Ch 123, 134, Measures Brothets, Ltd v. 
Measures, [1910] 2 Ch 248, 256, C. A ; and see titles Companuss, Vol V , 
p 381 ; Mvster and Servant, Vol XX , p 95 

(p) Beid V Explosives Co , supra , Measutes Brothers, Lid v. Measutes, 
[1910]! Ch 336,344; Parsons v. Sovereign Bank of Canada, swpra But 
dismissal by a receiver does not release a servant from covenants against 
trade competition which have been imposed for the protection of goodwill 
(Welstead v. EadUy (1904), 21 T L. R 165, C. A.). 

(q) Re South Western of Venezuela {Barquisimeio) Bail Co., [1902] 1 Ch. 
701. 
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It would seem that the appointment of a receiver and manager 
of a business would not generally operate to determine trade 
contracts (r). 

843. As a rule the same person is appointed both re^;eiver and 
manager (s), but the office of manager, in view of the power of 
expenditure with which he is invested, is generally limited in point 
of time (t), according to the modern practice, to three mon'lis. 

Sect. 3 — Poivcts. 

844. The manager, by virtue of his appointment, has power to 
buy and sell, to discharge outgoings, to engage and dismiss workmen 
and servants (n), to provide foi the payment of current expenses (u), 
and, unless expressly prohibited, to enter into fresh contracts in the 
usual course of business (h). He must carry on the business in the 
usual way, but without enteiing into any speculative di‘aJiTigs (c) or 
undertakings m which his personal interest may conflict with his 
duty (d). 

It is his duty to preserve the goodwill as well as tho assets of the 
business, and ho is not allowed, therefore, as a rule, to disregard 
contracts entered into before his appointment, even though the 
assets could he icalised to mucJi greater advantage if contracts 
were disregarded (<?) , hut tho couit does not sanction tho horro^viijg 
of large sums of money to complete contracts from which no direct 
piofit can result (/). For the protection of goodwill a receiver and 
manager may properly bind his employees, within legal limits, not 
to compete in business (//). A receiver and manager appointed by 
the court on behalf of secured creditors has no power in the course 
of business to charge the assets in favoui of unsecured creditors so 
as to give them priority, nor will he be estopped from denying the 
validity of his act, if he gives such a charge (ft). 

845. A receiver and manager is entitled ti^ an order for delivery 

(t) Parsons y. Sovereign BanJc of Canada (1912), 29 T. L R 38, at pp 39, 
40, see Be Butibk Tea Table Co. (1897), Lid , Pearce v The Co (1910), 
101 L T 707 (payment of solicitor out of money in hia hands) 

(s) Collins V Barker^ [1893] 1 Ch 578, 685. For an instance in which 
different peisons were appointed, see Tempest v. Ord (1810), 2 Mer 55 

(t) Day V. Svkes, Walker & Co., Ltd. (1886), 65 L. T. 763. 

(u) Welstead v Eadley (1904), 21 T. L. R. 165, C A. ; Taylor y. Neote 
(1888), 39 Ch D. 63S; Howard y Drtwner (1901), 17 T L R ,548 

(a) Be HU awhester and Milford Bail Co,, Ex parte Cambrian Bail Co. 
(1880), 14 Ch D 645, 648, 653, f A 

(b) Tho powers of management are often limited to contracts subsisting 
at the <lat(» of appointment {Strapp y Bull Sons & Co , Shaw v London 
School Board, [1895] 2 Ch. 1, C A ), or to contiacts not involving more 
than a certam expenditure (Taylor v. Neate, supra, at p 545) 

(c) Taylor v Neate, supra, at p. 544, Ke bntish Power Traction and 
Lighting Co , Ltd., Halifax Joint Stork Banking Co , Lid v. British 
Power Traction and Lighting Co,, Ltd (No 2), [1907] 1 Ch 528, 536 

(d) Be Eastern and Midlands Bail Co (1890), 90 L T Jo 20 

(e) Be Newdigate Colkery Co., Lid , Newdegate y The Co , [1912] 1 Ch 
468, C. A. 

(/) Be Thavtes Ironworks Shipbuilding and Engineennq Co., Ltd,, Famin 
V. The Co. (1912). 106 L T 674. 

(o) Howard v. l>afmer, supra. 

(ft) Moss Sieemship Co, Lid. v. Whinney, [1912] A. C. 264, 266, psr 
htkd Atkihsok. 
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of all books relating to the conduct of the business (?) ; but a receiver 
and manager appointed in a debenture-holders’ action cannot insist Powers, 
on retaining such books as against a liquidator, whore the business 
and management have come to an end (A). 

846. A manager is frequently authorised to appoint a sub- Sub-mwiager. 
manager or to employ agents to conduct the business under hia 
supervision ( 1 ). 

847. A manager is autliorised to borrow money when lequiredfor Boirowmg. 
the proper conduct ot the business (m), and to give a lirst chaige on 

the assets foi the amount (a) ; but m general he has no power 
to dial go assets excojit by leave of the court (o), and borrowing will 
not be saiictiDiiod, even for the completion of existing contiacts, 
if it 18 appaient that no direct profit can lesult (p), 

A manager is also often authorised to advance money of his own Advances 
foi the purpose of the business, and in such ^case the court 
geneially gives him a charge on the assets foi the amount of the 
advanei^ with mteii'st at 5 per cent, (q), but expenditure on any 
jiarticular object will not be sanctioned unless the court is satisfied 
that it IS likely to promote an advantageous sale (?). 

Sect. 4. — Right to Imlemmtg. 

848 A manager is entitled to an indemnity out of assets Nature ot 
against all expenses and liabilities propeily incuned m the execii- 
lion of Ins duty (&), and he may entorce such indemnity even after 
his disch.irge (f), and ox])eiises and liabilities hona fide incurred in 
the ordinary course of business arc puma fane treated as having 
been jiiopuily jncuired(a); but a leceiver and manager who has 

(i) 1 Seton, Judgments and Orders, 7th ed , p 728 , see p 390, ante 

{k) Enqel v South MeiiopohUm Brewing and Bottling Go , (1892J 1 Ch. 

442, Boehm v Goodallj 1 155, 156 

(l) See the oideis in Po)ier v Goihdt (1899) and Ticbij v Tilley (1900), 
set out in 1 Seton, Judgments ami Oideis, 6th ed , pp 756 — 767 (see 
7th ed , p 731) , Be llemihs, Minoth (1853), 3 I Oh It 183, 186 

(m) Lnthom v Giccnwifh Vtny Go (1895), 72 L T 790, MilwardY, 

Avdl and Smad, Ltd , [1807] W N 162 

(?f) Be Britidi Power Tuahon and LiqhUng Go, Lid, llalijax Joint 
Sloch Banhuig Go, Ltd v BtdiJi Fowet TtacUon and Lighting Go, Ltd, * 

fl9()b| 1 Ch 497, Be Gli^dn Ooppin Mines, Ltd, Englifsh Electio- 
Metalliirgieal Go , Ltd v Ghi^dir Goppei Mines, Lid , [1006] 1 Ch 305, Bi 
Boynton (-1), Ltd, Hoffmann \ Boynton (A), Ltd, (lOlOJ 1 Ch. 510, 

Boehm Y Goodnll, [1911] 1 ('h 155, Be Newdigaie GoUioy Go., Ltd, 

Bewdeqate v The Go, [1912] 1 Ch 468,^74, C. A 

(o) Moss Steamship Co , Ltd v Whinncy, [1012] A V 254 

(p) Be Thames Jionworks Shiphmlding and JJnginennig Co , Ltd,, Farmer 

Y he Go (1912). 106 L. T 674 

{q) Be Bushell, Ex parte haid (No 1) (1883), 23 Ch 1) 76, 80, C. A. 

(r) ^Securities and Piopeities Corporation, Ltd v Brighton Alhambra, Ltd. 

(1893), 62 L J (Cli ) 566. 

(«) Buit, Boulton and Hayward v Bull, [1895] 1 Q. B 276, C. A. , Strapp 

V Bull, Sons it' Co , Shaw v London School Board, [1895] 2 Ch. 1, C. A. ; 
see Scott v Nesbitt (1808), 14 Vea 438, 444 , Fraser v Butgess (1860), 13 
Moo. P. C C 314, 344 ; and see title Companies, Vol V , p 381. 

{i) Levy V Davis, [1900] W N 174. 

(a) Be British Power Traction tmd Lighting Co , Lid , Halifax Joint 
Stock Banking Co , Ltd. v. Bntish Power Traction and IdghUng Go., Ltd , 
supra, at p 606. 
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made default in paying into court a balance found due from him 
cannot pro tanto claim an indemnity without making good the 
default (6). The indemnity is in all cases limited to the assets 
under the control of the court (c). 

If he incurs liabilities to any extent without the previous sanction 
of the court or in excess of the limit of any borrowing p(/wers con- 
ferred on him by the court, he is not entitled to an indeiniiity 
unless he satisfies the court that such liabilities were in each case 
properly and reasonably incurred, and that he was justified in 
incurring them without first applying for leave ; it is not sufficient 
for him to show that they were incurred bond fide and in the 
ordinary course of business fd). 

The creditors of the receiver and manager will be entitled to be 
subrogated to him in respect of any light of indemnity he may have 
against the assets (r), unless it appears that he did not intend to 
pledge his credit and that they did not rely upon it(/); but they 
can have no bettor right than the receiver himself, and if, in conse- 
quence of default m paying in his balances, the receiver is entitled 
only to a partial indemnity, the creditors must look to the receiver 
personally for any balance of their debts which they are unable to 
recover out of assets (p). 

SucT. 5 . — Remuneration and Discharge. 

849. The remuneration of a manager is paid in the same way 
as that of a receiver, either by a percentage on gross receipts, or 
by an annual salary, or by a lump sum {h) , and, as in the case of 
a receiver, additional remuneration may be allowed for extra- 
ordinary services outside the noimal scope of his employment (i) 

The manager of a West Indian estate, though not eniilled 
during his absence from the island to chaige commission, is yet 
entitled to be allowed all such sums as ho has reasonably paid to 
others to whom he has entrusted ilio management (j ). 

(b) Be British Power Traction and Lighting Co , Lid , Halifax Joint 
Stock Banlinq Co , Ltd. v British Poivei Tradwn and Lighting Co , Ltd ^ 
[1910] 2 Ch. 470 

(o) Boehm v Goodall, [1911] 1 Ch 166 

(d) Be British Power Traction and Lighting Co , Ltd , Halifax Joint 
Stock Banking Co , Ltd v British Power Traction and Lighting Co , Ltd , 
[1906] 1 Ch. 497 ; Be British Power Traction and Lighting Co , Lid , Halifax 
Joint Stock Ba/akinq Go , Ltd v Bntish Power Traction and Lighting Co , 
Lid (No 2), [1907] 1 Ch 628 ; J^e London United Breweries, Ltd , Smith v 
London United Breweries, Lid, [1907] 2 Ch 511 As to the personal 
liability of a manager on contracts enteied into by him, see p 402, ante 

(e) Be Bntish Power Traction and Lighting Co , Ltd , Halifax Joint Stock 

Banking Co., Ltd. v. Bntish Power Traction and Lighting Co., Ltd , supra , 
Be London United Brewenes, Ltd., Smith v. London United Breweries, 
Lid , supra. * 

(/) Be Boynton {A ), Ltd., Hoffmann v. Boynton (A ), Lid., [1910] 1 Ch 
619 

a Be Bntish Power Traction and Lighting Go, Ltd, Halifax Joint 
Banking Co., Ltd. v. British Tower Tiaction and Lighting Oo„ Ltd., 

supra. 

(h) Be South Western of Venezuela (Barqummeto) Ba/il. Co , [1902] 1 Ch, 
701, 703. 

(i) Sams v Sleep, [1897] 2 Ch. 80, C A. 

( j) Forrest \ . W/wee (1816), 2 Mer. 68, 684 
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850. The rules applicable to the discharge of a receiver apply 
equally to the discharge of a manager, and where the two offices 
are combined in one person, as is usually the cai c, his powers of 
management may be discharged by order of tlio court without 
affecting his position as receiver {k), or leave may b(‘ given him to 
vacate the business premises (i). Such an order is not, however, 
often required, for powers of inaiiageinent come to an end auto- 
matically at the expiration of the limited period for which they aie 
granted, unless they are ovjnessly renewed (m)- 

(fc) Morm V Baker (1003), 73 L J (cn ) 143 

(l) Re Matyport Uemniife Iron and Steel Co , Cnmheiland Union Banking 
Co v Main port Hematite hon and Si'^el Co , [18021 1 ("li 415, 420, 426; 
Re London United Bieueiich, Ltd , Smith v London United BieweiieR, Lid ^ 
[1907] 2 rh 511,512 

(m) Davies \ Vale of Evesham Preseives, TAd (1805), 43 W R 610. 
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Part l.~Central and Local Registration 
Authorities. 


Slot. 1 . — The (tene)aJ 
Sub-Sect 1 ,—The Offhc 

851. The General Eepjister Oflice is the luinie of the ofllce 
provided for koopiiitj; a register of all births, marriages, and deatlis 
m England (a), and it mav be situate in any place which, in the 
opinion of the Treasury, is most convenient for the ])uipose(/>) 
The appointment of the ollicials, clerks, and servants neces&arv to 
carry on the business of the oitice, and their salaiie8(c), are iiiidor 
the direction of the Treasury, or of the Eegistrar-General subject to 
the approval of the Treasury (rJ). 

852. At the General Register Office are kept tlie certified copies 
of the registers of births, marriages, and deatlis in England and 
Wales since the 1st July, 18B7 (e); the returns of hiiths and deaths 

(а) Births and Deaths Eegistiatiou Act, 1836 (6 & 7 Will 4, c 86), s 2. 
Foi the history ot (ho ief,usfratioii of luilhs, marriages and deaths in 
England, prior to 1837, see Hammiek, Maiiiage Law of England; and 
see title Evidence, Vol XIII , p 5.13 

(б) General Register Office Act, 1852 (15 & 16 Vict c 25) Every office or 
place where any registers, being, m the custody of the Registrar-General, 
are depobited under his direction is deemed to be part of the General 
Register Office (Non -parochial Registers Act, 1840 (3 & 4 Vict c 92), 
B 3) 

(c) As to the mode of providing payment, see the Public Revenue and 

Consolidated Fund Charges Act, 185 1 (17 & 18 Vict c 94), ss 1, 6, 7 , and, 
as to the TreaMiiy, see title Revenue, p]) ,530, 540, po4, ' 

(d) Biiths and Deaths Regibtiation Act, 1836 (6 & 7 Will 4, c 86), 
B 3 The regulation of their duties is undei the diicction of the Local 
Govor-ninent Boaul, ot of the Regisliai-GeiieTal, subject to the approval 
of the Ijocal Government Boaid [ibid , s 5, Ibiths and Deaths Registra- 
tion Act, 1874 (37 & 38 Vict c 88), s 44 ; Local Government Act, 1871 
(34 & 35 Vict c 70), s, 2, vSehed 1.) 

(e) Births and Deaths Registration Act, 1836 (6 & 7 Will 4, c. 86), s 2. 
From 1637 to 1874 registration ot births and deaths was voluntary, 
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on board His Majesty’s ships and on board British vessels (/); 
the registers of births and deaths in the Ionian Islands (g); a large 
number ol non-parocliial regi ters(7/); the Army l^el:urns(^), the 
registers of maiiuigos of Jhilish siibjeets in foreign countiies 
holeiunised by Jhitish consuls or other marriage ollK*eia(/f) ; the 
registers of man 'ages in India solemnised in the jiresence of 
registrars and licensed mmisteis (7); the regisiers of luariiages of 
British subjects solemnised in tlie Ionian Islands (m); the register 
of cei tilled places of woisliip (u); the Fleet registers, miscellaneous 
home and foreign registers, and the register of marriages of British 
subjects solemnised on hoard His Majesty’s ships (o). 

Sr 11 -Sect 2 — The Reqidrar-ihunnl 

853 The llegi^ti . 11 -General is appointed by the Crown under 
the Great Seal of the United Kingdom ( 7 >), and is subject to such 
legulations as may fioin lime to time be passed by the Local 
Government Board loi tlie management of the General Register 
01 lice iq). 

the IPrths and Deatlis Rcg'Stiation Act. 1874 (37 & 38 Vict c 88), made it 
f ompiilsoiy A detailed list, oi all legisteis dijcumeiits and lecoids kept 
at the (ieiKi.il Rciiister Oilnv may be obtained Iko of charge trom tlie 
llcL'jsti<ii-i oMieral 

(f) Foi the legistration of births and deaths at sea, see pp 467 et^eq, 

pohi 

(g) See title Evidemcl, Vol XKl , p 536 

ill) 3 hose were depohited m the ai«.tody of the Registiar-rJencial m 
consi’quence ol tlie Non-paiochial R(“ is tors Act, 18tO (3 & 4 Vict c 92), 
and the liirtlis and Deaths Registration Act. 1858 (21 & 22 Vict c 26); 
and see title Evidencf. Vol XIII , pp 538, 630 

(i) Foi the registration ol inarnairea of otficeis and soldieis abroad, see 
note (d), p 454, pnU , loi tlioiegistiation ol births and deaths with reference 
to troops abioad, see p 45S, po^t 3’lie Army Returns include many 
regimental, garrison and station registers, and chaplains’ returns 

(A) As to the rcgihtiation ol mair]a;es abioad, see pp 454 et seq., post 

(/) 'riiese legiSteis lelei only to such niaiiugcs as to which the Governor- 
General in Gouiidl considcis it d(‘sirable that evidence should bo trans- 
mitted to England, and do notineliide inaniages solemnised by clergymen 
ol theGliurdi ol England Eertificales of baptisms, marriages and burials 
ol Eaiojjeaii British subjects in India since 1()98 may be obtained at the 
India tllhce, and see titles Evidence, Vol XIII , p *535; Husband and 
Wife, Vol XVI , p 307 

(w) J e , a record of marriages of Bntish subjeots solemnised between 
1801 and 1864, alter which date the protectorate was relinquished by 
Gieat Britain 

(n) It IB the duty ol the Registrar-General to make and prmt hsts of 
all chapels and registered buildmgs, to k^ep the returns of ce^ified places 
of worship, and to allow seai dies m such letuins (Marriage Act, 1830 (6& 7 
Will 4, c 85), BS 18, 35, M.iiiiage and Registration Act, 1856 (19&20 
Vict c 119), 8 Places of Religious Worship Registration Act, 1855 
(18 & 19 Vid c 81), ami see titles Gijaritiesi, Vol IV, p 246, 
E(’C]*LM ASTJCAL Lvw, Vol XI, p 817 

(o) As to the regisliation of inaniages on His Majesty’s ships, see 

pp 164, 455, and see titles IIu.sband and Wife, Vol XVI, 

p 290, Royal Fobces 

(/>) Biilhs and Do.iths Kegntiation Ait, 1830 (6 & 7 Will 4, c. 86), s 2 
Hn salary is a sum not exceeding £1,200 a year (Buths and Deaths 
Registiation Act, 1858 (21 & 22 Vict c 25), s 4). 

(g) Births and Deatlis Registration Act, 1836 (6 & 7 Will 4, o. 86), s 5 
Local Government Act, 1871 (34 & 35 Viot. o 70), s. 2, Sohed I , and 
see title roNsinuTiONAL Law, Vol VII , p. 104. 
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854. It is the duty of the Registrar-General generally to supervise 
and direct the registration of births, marriages, and deaths in 
England and Wales (/) ; and to make, subject to the appioval of the 
Local Government Boat d, regulations for the manageiiieiit of the 
General Register Office and for the staff thereof, and for ilie super- 
intendent registiars, legistrars, and dt'jiuty registrurh (0. Much 
regulations have the same foicc as if they were enacted by Act of 
Parliament (t). 

855. The Registrar-General is also responsible for the custody 
of all registers and records deposited at the Geneial Register Office, 
and he must cause indexes to he made of all the legistois and 
recoids in his custody (^/), and all ceitified copies of entries given at 
the General Kegister Office to be sealed with the official seal of the 
General Regis- toi Office (6). 

856 It IS the duty of the fiegistrar-Oeneial to cause to be 
printed (c), and to furnish to every superintendent regi.'^tr.ir for the 
use of the registiais under his supeiintendenco, and to eveiy 
person on whom tlie duty of re<:istering main.iges is iriiposuh 
including maruage and consular offuers abroad, a sullicient mniiber 
of register books loi making entries of all laiths, iiiaiiiages, and 
deatlis, and of forms of cei tilled copies tlu'icoi (d), and to laovide, 
fm the use of the registrars for the custody of ilio reghsters, strong 
lion boxes fitted with locks and tw^o keys for each lock (^^). 

857. The Registrar-General must appoint the days on whi(‘h 
the cerlifii'd copies of entiios of hnths, mairiages, and deaths are 
sent quartcily in every year, by evoiy registiai and by every 
person wdiose duty it is to register mainriges, to the snpiainteiidoiit 
registrar of the disl.iict(/), and by eveiy siiporintendent registrar 

(r) He may appoint an a'^wstant, by wntmg uniloi bis liainl fiilijoct to 
the approval of the 'Freasniy, to act m the case of illness (But Iks .md 
Deaths Kegistiation Act, 1837 (7 Will 4 & ] Vicr- c s 15) 

(s) Births and Deaths Registration Act, 1830 (0 7 Will 4, c. 80), s "i, 

Births and Deaths Registration Act, 1874 (37 38 Vict c 88), s 44 

(1) Biithb and Deaths Registration Act, 1874 (37 A 38 Viet c 88), s 44 

(a) Births and Deaths Registration Act, 1830 (0 & 7 Will. 4, e 80), 
B. 37 

(b) Ibid,, s. 38 

(r) Ibid,, s. 17 ; and see p. 445, poU 

(d) Births and Deaths Re£»i .tiation Act, 1836 (0 iSs 7 Will 4, c 80), 
8S. 18, 30 (cleigymrii of the Chnich ot Kiigland, regist clinic oliiixrs of the 
Society of Fiionds, and sonctarii'M of synagomics) ; Maina-go and Regis- 
tration Act, 1856 (19 20 Vict c 110), s 22 (secrctanes of 'West London 

Synagogue and syna^ognes connecti'd thciowith) , Births and fieaths 
Registration A(*t, *18 lo (0 & 7 Will 4, c SO), s 17, and Mainagc Act, 1830 
(6 & 7 Will 4, c 85), a 23 (rcuislrais of matuago) , Mariiagc Act, I89S 
(01 & 62 Vict 0 58), s 7 (2) (aiithoiiaed persons oi trustees and govaning 
bodv (including in the case of Roman f'athohc regisUued biiildiugo the 
bishop or vicar 'cem nil ol the diocese (li^id , s 1(3)) of noncontornust 
regK-iUif^d buildings m which mariiagcs may be solorrini'^cd without the 
presence of a legntrai) Maruage register books, e\cept in the case of 
registraiB of marriage, must be supplieil m duplicate {ibid , s 7 (2)); and, 
as to the leiristers, see pp 446, 440, poH, 

{e) Births and Deaths Registration Act, 1836 (6 iV 7 Will 4, c. 80), s 14 ; 
and, a« to the custody of regisl^is, see pp. 447, 448, post 

If) Births and Deaths Registration Act, 1836 (6 & 7 Will 4, r 86), ss 32 
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to the Registrar-General (/jf), and must send annually, to the Local 
Government Boaid, an abstract of the records thus obtained in 
order that they may be laid before Parliament (/?). 

858. The Eegisliar-Gcneral may, if he thinks iit, furnish such 
statistical information as any local authority or any person ma}’’ 
reasonably recjuire winch can be derived from the census returns, 
but which IS not supplied by the census report (i). 

Sect. 2 . — Mcffishation Dutncts, 

SuiJ Sect l —Ikvudariny and AltemUons of 

859. The registration of births, marnages, and deaths is effected 
by the division of England into distiicts and &ub-dj8ti]cts(/.;, and 
by the apiiointmont of a supormtendent legistrar and registrars of 
maningcs for eacli (hsLiict (/), and a registrai of hiiihs and deaths 
foi each buh-district(j/0. 

860. The Uegistrar-Geneial, with the saneLion ot the Ijocal 
Goveriunent Boaid has power to alter aiiv disMict either by the 
alteration of boundaries (9i\ or by the division oi distucis into new 

U3 ((Itapyinen of the ('Ihnicli ol England, regi‘<teiing ofliecis of the Society 
ut Eiiciuis, and pcoielaiics ot synagogues), Maiiiagc and Regisfciation 
Act, 1850 (19 A 20 Vut c 119), s 22 (secietaries ot West London ISyua- 
gooiic and synagogues connected tlieicvvitii) , Mariiage Act, 1836 (6 & 7 
Will 4 , c 85), s JLSched 1) (legisliais ot mainagc) , Marriage Act, 1898 
(61 & 62 Viet c 58), s 11 (1), htat RAO, 1909, pp 527, 512. SeUion 
Vlll (autJioiised peisons foi noiicouioiinisi legistcied buildings in which 
inaiiMJOs hi.i'v ho soleiniiised v.ithout the jueseuce ol a registrai) 

(t/) Riiths and Deaths Uegistiation Act, 1836 (6 & 7 Will 4, c 80), s 31. 
{h) Ibid, 6 0, Local Oovciimient Act, 1871 (34 & 35 Vict c 70), s 2, 
Sched 1 

(i) Ceiisub (Oieat Biitaiii) Act, 1910 (!(► Kdw. 7 A I Deo 5, c 27), 
s 9 As to the ceiisuB generally, bee title CoN.sTiTU'LiONAi. Law, Vol VI, 
pp 343 H beg 

(k) Ihilhs and Deaths Rcgistiatioii Act, 1836 (6 & 7 Will 4, c 86), s 7. 
TJiese dibiiuts wcu'cuMled ny t> c ohlig.itiou iinposod upon the guiidians 
ol cveiy union (see title Edou* Law, Voi XA II , pp 530 et bcg , 553 el bcq ), 
and of eveiy paiisli oi pi uc in winch a boaid ot gn.adians was established, to 
divide the union, paiLsh oi iilace into siuh and bO many di^tiicts as they 
might, Mibject to the aj)}»]oval of the Registrai -General, think tit (lliithb 
and Deatliw Rogi'-tiation Act, 1836(6 A 7 Will 4 , c 86), ss. 7, 10 , 11 , liiiths 
and Jieaths Registration Act, 1901 (1 Edw 7, c 26)) Ab to tlie fomia- 
lion into leniiioiaiv distiicT^^ of ])aiushc8 and towiisliijM foi winch a boaid 
of gii.xidians had not lieen eol!ibli>hod, se^ Births and Deaths Registration 
Act, 1836 (6 A 7 Will 4, c 86), .^s 10, 11 
(0 76td,8.7,ManiagoAct, 1836(6 A7 Will 4,c 85), s 17 , Maiiiageand 
Registiation Act, 1856 (1 9 k 20 Vict. c. 119), b 15 ; and see pp. 440, 441, post 
Tlie superintendent registiai’s districts and the poor law unions nonnally 
coincide in aiea, the only cMcplions being the supeimtendoiit K'gistrars* 
distiicts of Ariglesea feiadloid, Chester, DoicJieslei, Hatfield, Ilayfield, 
Ilelmsley, lleielord, Kensington, Lewes, Royston, Stockton, Winchester, 
Wolvcrliampton, and Woitley, which comprise the aieas ol two or more 
unions The Scilly Ulanils,' which are not m any union, form a separate 
superintendent regisliai’s disUiet (St.it R. A 0., Index, 0th cd., p. 683, 
note). 

(m) Births and Deaths Registration Act, 1836 (OAT Will. 4,c. 86),s 7 

(n) Births and Deaths Registration Act, 1874 (37 A 38 Vict, c. 88), 

8 . 21 . 
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RaoratRATiON of Births, Makruges, and Deaths. 


Sect 3. 
Begistra* 
tion 

Districts. 

Rupeiinten- 

dent 

trar’fl office 
and s!if#' 


Appointment, 


(HBtrict8((j), or by the union of two or more distiicts into one 
district {p). 

861. Every board of guaidiaiis must provide a register office (</), 
and furnish it with a fire-proof repository (r) for the stife custody 
of the registers deposited with the superintendent registiar of the 
district («). Until a register office is provided, the superintendent 
registrar must appoint some fit room as a temporary register office, 
a reasonable rent tor which must lai i)aid by the gnardianstO. 

Guardians may, if necessary, borrow money foi providing a register 
office (a); and if they neglect or refuse to pi ovule one, the Com- 
inissioners of ihe Treasury may erect an office at a cost not 
exceeding XdOO, and cliaige the same to tbo boaid of guaidians (h). 

The superintendent registiar's office is to be taken to be vvitliin 
the disiiict of which it is the register office, although not locally 
situated theiem(c). 

Sxju-Shcr 2 --Re<ji4rars 

862 Every board of guardians must api)()int(d) a superintendent 
registrar (c), and a registrar of birtbs and deaths within each 
district, and fill up such vacancies as may from time to time 
occur (/). In case of non-appointment within fourteen days of the 

(o) BirtJis and Iieaths Registration Act, 1837 (7 Will. 4 & 1 Vict c 22), 
fi. 11 , Births and Deaths Registiation Act, 1874 (37 & 38 Vict c 88), s 22 

(p) Births and Deaths Registiatiou Act, 1837 (7 Will 4 & 1 Vict c 22), 
a 10 , Births and Deaths Registration Act, 1874 (37 At 38 Vict c 88), a 22 
The Registrar- General has power, with the consent of the Local Govern- 
ment B lard, to include extra-])arochial places m register districts (Births 
and Deaths Registration Act, 1837 (7 Will 4 & 1 Vict c 22), s 9 ; Local 
Government Board Act 1871 (34 & 35 Vict c 70), s 2, Sclicd 1 ) Every 
alteration in a legistcr district is published in the London Gacette, or other- 
wise advertised as the Local Govcinnient Board may dneet (Births and 
Deaths Registration Act, 1874 (37 vV 38 Vict c 88), s 21) Any 
Bu per in ten dent logistiai oi registrai deprived of his olhee oi part ot his 
emoluments by such alteration is entitled to com pen sat urn (BirtliN and 
Deaths Registiation Act, 1874 (37 & 38 Vict c 88), s 21) 

(q) Births and Deaths Registration Act, 183G (G & 7 Will 4, c 86), s 9 

(r) Births and Deaths Registration Act, 1874 (37 & 38 Vict c 88), s 33 

( 5 ) Biiths and Deaths Registration Act, 1836 (G & 7 Will 4, c 86), b 9 

(t) Biiths and Deaths Registration Act, 1874 (37 & 38 Vict c 88), s 33 

{a) Births and Deaths Regisliatiou Act, 1837 (7 Will 4 1 Vict c 22), 

B. 19 

(h) Ibid , s. 20. 

(c) Ibid , 8. 12 

(d) The appointments of supt^rmtendent registrai s, registrars etc , are 
exempt from stamp duties (Births and Deaths Registration Act, 1836 (6 & 7 
Will. 4, c 86), 8. 13), As to stamp duties, see title Revenue, pp 700 
et heq , post 

(f) Every superintendent registrar of births and deaths is, m light of 
his office, superintendent registrar of mairiages within the district of which 
he 18 superintendent registiar of births and deaths (Marriage Act, 1836 
(b & 7 Will 4, c 85), 6 3) For persons (other than registrars of marriage) 
on whom the duty of registering mairiages is imposed, see pp 452 — 455, 
poht For duties Oi sufh'imtendent remstrais with retcreneo to mainageB, 
see title Husband ani> Wife, Vol XVI , pp 201,292,295,300,305,306 

(/) Birth^i and Deaths Registration Act, 1836 (6 & 7 Will 4, 0 86), s. 7 
A clerk to the guardians need not neooKsarily be appointed to the office of 
superintendent registrar, although this was otheiwise m the case of an 
appointment fiat made under the Act (B. v, Acason (1862), 2 B. & S 796). 



Part I - CjfCNTRAL and Local Eegistration Authorities. 441 

ofldce becoming vacant, the appointment lapses to the Eegistrar- 2 . 

G eneral (< 7 ) , Registra- 

Rt'gistiars of maniages are appointed by the Eegistrar-G eneral .tion 
or by a superiiitiiideni r(igiKti,ir aubject to the ai)proval of the JPistncts. 
Registiar-GoiKual (//). 


863 Every siipeiintondrmt jegistrar (i) must ap})oint by writing, 
subject to the ai)proval of tlie Ikcgistrar-Goiieral, a deputy to act in supermten- 
case of illness or unavoidable al)sence, and tho deputy has all the ‘lentroghtiar 
])owers and is subject to all tho duties and oblig.itioiis of the 
superintendent legistrar whoso deputy he is, the Buperinteudent 

legist! ar being cjviilv responsible for his acts or omissions (A). 

A deputy ht)lds ollice during the pleasuie ot the su])Ountendent Tomirrof 
legist] ar by whom be is appointed, but subject to removal by the office. 
Eegistrar*(ieneral (/). If a siipeuntendont legistrar dies, losigns, 
or otherwise ceases to liold oiiice, Ins deputy succeeds him as 
iniom suponntendonfc legistiar, with all the powers and duties of 
a supernitondeTit regisLiai, until another superintendent legistiar 
IS duly appointed 

864 Every registrar ot biitbs and deaths must inform himself Duty of 
caiefullv of every biitli wbieli iiappous in Ins sub-district, and upon registrar to 
jjersonally receiving from the aiforniaiit, within thieo months of 

the biiili of any child 01 the finding of any living new-born child, 

No dork or offioer ot a union wlio lias been disniissed, nor Rupenntondont 
icgihtiar 01 ^egl^tl.lr who has Ik on loinoved from his office by the Rogistiar- 
(tOiu r 4 il, 18 eligible lor office (lUithw and l>e.iUi 8 Uegiatiation Act, ISliG 
(0 & 7 Will 4-, e 86), 8 8) Nosnjienntondont icgisliar oi legjstiannay bo 
anicnibor ol the boaid of guaidnins appointing him, nor may ho have been 
a inemboi within six months of liis appointment (Gcneial liule. May, 190r>). 

A woman may fill th(3 post of regiNiiar ot biiths and dentlis, but not that 
ot sujienntendent registrar oi rtgistiar of maniages [xhid) Rupenn- 
teiulcnt legistiars and legi'^tiara ot biitliH and deaths, but not rogisfciara 
of Tnarii.iges, may be compulsoiily retired at tho age of sixly five (IhiorLaw 
Ullieois’ Supeiannuaiion Act, 1896 (50 & 60 Vict o 50), ss 2, 10); and see 
titles PooK Law, Vol XXIT , pp 546, 547, Public Authorities and 
Public Oificfrs, Vol XXI II , pp 352 ei seq 
{(j) Biiths and Deaths Registiation Act. 1837 (7 AVill 4 & 1 Viet c. 22), 

B 14 The acting as legistiar ot biitlts and deaths is yiivid facte evidence 
of proper appointment to the office under the Births and Deatlis Ilegislra- 
tiouAct, 1836(6&7Will 4,c 86), s 7 {E y Pnee (1840), 3 Pej &Dav 421) 

{h) Marriage Act, 18, ;6 (() \ 7 Will 4,e 85), s 17, Mamage and Registia- 
tion Act, 1856 (19 A 20 Vict c 110), s 16 Tho number ot legistiais of 
maniages is unlimited, but the liegistiar-Geneial has power to limit tho 
nnraber ot legistrais ol raaniagBS to bo appointed by any supeiiiitendent 
legistrar (Biitbs and Deaths Rcgistiation Aet, 1837 (7 Will 4 & 1 Viet, 
c 22), 8 22) 

(?) Every legistrar of biiths and deaths and eveiy logislrar of mainages 
has the same powers as a Miperinteiident legistiar (o appoint a deputy, 
and, every deputy registiar has the same poweis and is siihjeet to the 
same duties and obligations, when acting, as the legistrar (Marriage and 
Registration Act, 1856 (19 & 20 Vict. c 119), s 16, Biiths and Deaths 
Registration Act, 1874 (37 & 38 Vict c 88), s 24) 

{k) Births and Deaths Registration Act, 1874 (37 & 38 Viet c 88), s 24, 

(0 Ibid , s. 24 

(tn) Births and Deaths Registration Act, 1874(37 & 38 Vict. c. 88), s 25. 
and see p 440, ante. Where there is no deputy to act as interim registrar, 
the Registrar-General has power, on the death of a registrar, to appoint 
an tnteim registrar (ibid.). 
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Sect 2 
Be^stra- 
tion 

Districts. 


Duty of 
registrai to 
send vaccinn- 
tion notice 


Returns to 
local 

oducatum 

.uithontv 


Duty 1(» 
repstei 
deal ha. 


Notices aud 
returns to be 
given by 
regiHtiai 


the information required to be registered, must register the same 
in the register pit)vided for llie puijiohe, and must, on demand at 
the time ol regeliation by the informant, give a ceitiiicate of 
having legistered such birth («)• Kvery such regisliar who refuses, 
or without roason.ihle cause omits, to register any birth is liable to 
a penalty not exceeding £50 (o). 

865. Every legistiar of hiiths and deaths must, within seven 
days after the registration of the birth of any child, send to the 
parent or other person wlio has registcnal the biith a notice leqiiii- 
ing the child to be vaccinated (p) , and inmntos of all such notiw's 
aie entered l)y the registrai iii a hook especially piovided for the 
pmpose (q) 

866. Every registrar of births and deaths must tiansmit, when 
requiiod by a local educaMon autliontv, a return of such j/articiilars 
ii'gislered liy him of the hirlhs and Iho dt allis of < liildien iiniier tlio 
age of fouitcen as the aiiUioiity may specify (r). 

867. Eveiy r(‘gislrai of births and Jeatlis must nilonii himself 
carefully of evei\ death ^^hlch takes place ^^!thln hi‘' .'.ub di.^tiict, 
and upon jieisonally Toc('i\ing fiom the mioiniant, ^\lllllTl twelve 
moiitlis of liny death oi the finding of a,ny dead liody, the informa- 
tion rcqniied to be iegistered,must legistoi the same in the regi^tei 
piovided for the purpose (s). Every legistiar who Tofii'^es, oi 
without reasonahlo cause (mills, to registei any death is liable to 
a penalty not exceeding £50 (/). 

Wlieie the deceased person is a dentist, or a nieinber of the 
medical professum, oi a chemist or a dinggjsi, or a vt'h'iinaiy 
suigeon, every legjslrar ol deaths must give notice (d dctiih to the 
registrai of tiiat body of which the ileceased was a registired 
membei (a\ 

Every legistrar of biiths and deaths whose sub-distiict includes 

(n) Diiths and Dcatlis Regihtration Act, 1874 (37 A 38 Vict 88), 
BB 4, 30 The too for such ccitibcate must not exceed Sd (ibid ) 

(0) JbuZ, K. 35 This penalty is lecovcrable on summaiy c,on\iction 
(ibid , s 45). As to proeeduie belom coujis of summaiy juii‘*dicti<)ii, see 
title MAGi^TinTjiis, \ ol XIX , pp 589 et ^eq 
iV) Vaccination Act oi 1867 (30 & 31 Vict c 84), b 15 The n gibiiar 
is entitled to a lee of Id foi eveiv such notices (ihid , ^ 24) For lonn of 
notice, s(e Vaccination Ordcis, 1907, Slat \l iV 0 , 1907, pp 1052, 1064 
iq) Vaccination Act of 1867 (30 & 3] Vict o 84), h 24, and k(o title 
PtBLic Hfal^ih and Lo( m. Adminis'jration, Vol XXill , pp 174, 47,5 
It is the du1> of every lepBtiar to send at least once a month a list of 
biiths, and ui (loathe of mfants undei twelve inoiiths, to the vaccination 
officei of the district (Vaccmation Act, 1871 (34 & 35 Vict c 98), s 8) 
The regiBtiui is (^titled to a lee of 2d ior eveiy biith 01 death oiitcied 
in the retain (ihid ) The lees aie paid quaiteily by the guaidiaus ul the 
district ut wbicii he is registrar, on the bubniissiun hy the registrar of his 
account (Vaccination Act oJ 1867 (30 A 31 Vict c 84), s 25) 

(r) Elementary Education Act, 1876 (39 & 40 Vict c 79), s 26 The 
fee for bucii iiifoimation murit not exceed 2d for every entiy (ibid ) and 
see title Education, Vol XII , p 66 

(s) Births and Deaths Kcgistration Act. 1874 (37 & 38 Vict c 88), s 14 

(t) lbid,t 8. 35 This penalty is recoverable on summary conviction (ibid , 

8. t5). 

(«) See title Medkmm: and Pharmacy, Vol. XX., pp 319,364,361,373. 
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the wholii 01 fill)' pci.it of anv parliamentary or municipal boroufrU 
must furnifili the overseers of every parish within bis district with 
a return of the names, ages, and residences of all male 2 )er 8 ons of 
full age who have died witliin that parisli, an<l also, when requiied, 
furmsli like paiticnlars of all women of full ag(j(/i). 

Every registrar of bn ths and deaths must tiansuut, wlien requiied 
l)y a sanitary authority, a return of such of the particulais of deaths 
registeied by liim as the authority may spi^cify (c). 

EviJiy regibtrai of biiths and deaths must, when requin'd, attest 
notices of marriage by adding to the notice his name, d( si iiptioii, 
and jilace of abode (d) 

868 . Every i(‘gjstrar of bnths and deatlis must, four times m 
every year, make out an a'Hjviunt of the number of bnths and deaths 
which he has registered since the last account, and this account, 
after being veuiied and signed by the ‘superintendent registrar, is 
])iesented by the registiiir to the guaidians of the district of which 
iui IS registrai, wdio jiaA him at the rate of 2s*. M for each of the 
liist twenty entiles in each quaiteilv account, and Ls. foi e.vory 
bubsoquent entry (e). 

883 Every registiar of biitlis and d(‘iiths, and every person on 
whom the duty of registering mariiages is im[)osed, must make and 
deliver to the supeiintendeiit registiai [f ) of the district, in the 
months of Januaiy, Aiml, July, and October of each yeai,atiue 
CO])), certified by him, of all the entries of bnths, marriages, and 
deaths in the r(‘gister books kcqiL by him since the last curtilic iie(]/), 


(h) railiaruc‘nta]y and I\ruiiici]ial Kcf^nlration Act, 1878 (41 &. 42 Vict 
e 20), s 11 , and hco title Elkoiions, \ol XII , p 198 The leturns are 
ma'lc (|uait(*ily in .lanuaiv, Aunl, duly, and Septembei (ilnd , note (y>)} 

|t ) liiitlis and Deaths Jiegisliation Vet, 1874 (37 & 38 Vitl c 88), 6 28 
(*/) Maiiiji^e and hc'instiation )<'1, IS.Vi ( 20 Vict c 119), » 2 
(o) Piitlmaiid Deaths Itegistralion Act, 1830 (()&" 7 Will 4, c 80), s 21), 
Bnths and J >eaths Re^'isti at Ion Act, 1874 (37 \ 3S Viot i 88), s 31 These 
Ices must be panl by tin* ^nanlianH oJ the ]>aTi‘^h oi union m wliicli the 
workhouse is really situated, aIthou^;h not belongiuj* to sueh ])ansh , and 
a mandamus bch against th( giiaidi.ms ot the paush to which the work- 
house belongs it they icfuso to lepay iJ* 8t Luke's^ Shotediirh (1850). 
iW R 230) 

{ / ) 111 the ease oi chTgvmen ol theDhuich ol Enghnul, and ot authorised 
peisons (see]) 453, pcs/)ioi legisteied buildings (Mainage Act, 1898 (61 & 
02 Vict c 58), h. 11 (4), Stat R 0 , 1909, p 527, Hudion VllI ) the 
ceilitiiMl coj)i(*s may be* deliveied to the r^gistiai of the distiict, whose duty 
it is to cal! ioi tliciii and to delivoi them to the supeniitendont registiar 
(Bnths and Deaths Registiation Act, 1837 (7 Will 4 6r 1 Viet c 22), s 29) 
Every registrar is dnecteil by the supeniitendont legistrai undci whose 
supeimteudcnce he is to colleed, the cei titled copies quaiterly, oi ofteuer, 
if the superintendent rcgistiai thinks tit or is so oidcied by the Jtogistrar* 
(jleneial {ihid ) 

(</) Births and Deaths Registration Act, 1836 (6 & 7 Will. 4, o 86), 
ss 32 33, Marnage Act, J830 (6 &5 7 Will 4, c 85), s 24 The certified 
copies must in every case, be made up and lefer respectively to the last 
days oi Deceinbei, March, dune, and Seiitember, then next preceding 
(Births and Deaths Registi.dion Act, 1837 (7 Will. 4 & 1 Vict c 22), s 26) 
Eveiy person whose duty it !'■> to deliver a certified copy or certificate to 
the supeiiutendi nt logi'^tiai, »ud wlio icfuses or duiing one calendar month 
neglects to do so, is liable to a fine not exceeding £10 (thd , s 28) Thu 
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SXOT. 3. 

Begistra- 

tion 

Districts. 


Offices and 
registration 
stations 


Power to 
prosecute. 


Exemptions. 


Rbgistbatiok of Bieths, Marriages, and Deaths. 

and if there has been no entry made since the last certificate that 
fact must ho ceitified (h). 

All the certified copies of the registers of births and deaths thus 
received by the superintendent registrar must be examined with the 
original registers, and, after having been certified by liiiL ns correct 
copies, must, witli the certified copies of the entries of marriages, 
be sent by him to the Registi ar-General four times a year on siieb 
days as may be appointed by tin* Re^istiar General 

870. Every i (‘gisti ar and dejmty registrar must either dwell in or 
have a known office, and,wheie so diiected by tliellegi^tiai -(General, 
one or more stations within hia sul)-dislrict, wlieie he must attend 
on the days and at the hours ajijiroved hy the llegistrar-Goneial ; 
and he must place his name aiul tlie fact that ho is tho K^gisti ar in a 
conspicuous part on the outer door of his dwelling-house or office, 
and state the h^uis of hia attendance (/c). 

Every superintendent registrar may, subject to the piescrilied 
rules, prosecute any person guilty of any statutory oflenc*e(/) com- 
mitted within hia district, and tho costs incuned by him are 
defrayed out of moneys provided by Pailiameiit (m). 

Registraisof births, marriages, and deaths are exempt from every 
parochial and corporate ofliceOG, but are not exempt fiom serving 
on juries 

penalty is rccoveiablc on snmniary convirtion (Births and Deaths 
tratioii Act, 1874 (:37 & 38 Viot c ‘88) h 45) 

(h) BntliS and Deaths Registiation Act, 1836 (6 be 7 Will 4, c 86), 

88 32, 33 (cloTgymen ot the Dlmioh of England, legistoiiiig olliccia ol tho 
Society of Fiieuds, and secretaiiCH of synagoguch) , Mainage and IJogis- 
tratioii Act, 1850 (19 20 Vict c 119), s 22 (socictanes ol \Vest London 

Synagogue and synagogues (onueoted theiewith) , Maiiiago Act, 1836 
(6 & 7 Will 4, c 85), 8 24, Sched 1) (icgisiiais of maiiiage) , Wairiage 
Act, 1898 (61 & 02 Vict c 58), 8. 11 (1), Stat R & 0 , 1909, p 527, 
Section Vli 1 (authoiiscd pci sons for noncoiifoiinist legishued buildings in 
which maniages are solemnised without ihe presence ol a registiar) 

(i) Births and Deaths Uogistration Act, 1836 (6 A 7 Will 4, c 80), ss 32— 
34 Tho certified copies ot theie^iihtei s ol mainages liclore a Kgistiai must 
be certified 111 the sumo way. Tin* certificates and liccncis loi maiuage 
corresponding with the entries must be sent with rerliiji*d (opies of the 
registers ol miuiiage i(‘ceived liom aiitlionsul ])iMSons toi legistoied 
buildings (Mamago Act, 1898 (61 &: 62 Vict e 58), s 11 (5); Stat. R 
& 0 , J909, pp 527, 541, .512, Sections VI , VI 11 ) 

(A) Births and Deaths Registration Act, J874 (37 A 38 Vict c 88), s 20 
A list ot registrars and then residences must bi* kejit at t,he woikhousi* 
of every union and at each })oliee station m eveiy union (ihid ) 

(/) I.c , mider the Biitlis and* Deaths Registiation Acts, 1836 (6 & 7 
Will 4, c 86); 1874 (37 & 38 Vict c 88) 

(m) Births and Deaths Registration ^ct, 1874 (.37 & 38 Vict c 88), s 23 
Prosecutions on indictment tor ofieiices under this Act must be commenced 
within three years after the commission oi such ollencc {ibid , s 46) All 
penalties may bo recovered on summary conviction, and where a cofirt of 
summary jurisdiction thinks that proceedings ouglit to be taken by indict- 
ment, the case may be adjourned to enable such pioccedings to be taken 
(ibid,B 45) As to pioceedings betoie courts of summaiy juiisdiclion, 
see title MagistkatE", Vol, XIX , pp 589 et f^eq 

(w) Births and Deatlis Registration Act, 1837 (7 Will 4 & 1 Vict c 22), 
e. 1 8. The effect of this provision is limited, inasmuch as it does not render 


(o) Foi note (o), see the next page. 



Part II.— Thh Registbbs. 


440 


Part II.— The Registers. 

Skct. 1. — Contents. Skot. i. 

871. The registers aie books made, of durable material, with the Corots, 
heads of information lequired to be registered printed upon each xhe registert 
side of every page (p). 

872 In the case of births the particulars required to be lof^istered Particulars 
are: (1) the date and ])lace(( 7 ), (‘^) name (if any) and sex of the 
child, (8) name and surname and rank, profession, or occupation 
of the father (j ) ; (4) name and maiden surname of the mother ; ^ ^ ’ 

(5) siguatuie, description, and residence of informant; (6) when 
registered; (7) signature of registrar (.s) ; and (H) if the birth takes 
place at sea, the nationality and last place of abode of the father 
and mother (t), 

[n the case of maiiiages, the particulais required to he registered (ii) marriages, 
are: (1) the date; (2) name and surname (a), age(?)), condition, 

void the appomtinent of a registrar of births, marriages and deaths to a 
paiochial ollico who refuses to serve, unless he appeals against the appoint- 
ment to the proper tribunal presciibcd by the Act (other than tins Act), 
governing the ollice in question (K v. Cheshire J ubticea (1840), 4 Jur 48-^). 

(o) Junes Act, 1870 (33 ^ 34 Vict c 77), s 9 and Sched ; and see 
title JuRirfl, Vol XVllT , p 233, note (i) 

(p) liiiths and Deaths Registration Act, 1836 (6 7 Will 4, c 86), s 17. 

Eveiy page and jilace of entiy is numbeied piogressivcly from the beginning 
to the end, beginning with number one, and every entry is divided horn the 
following entiy by a pimted line ) As to penalties lor the deRtiur- 
lion, alteiatiou, or torgery of registers, see title Criminal Law and 
Procedure, Vol IX , pp 741, 742 

(g) Where twins aie bom, the hoiii of birth maybe lecurdod in oidei to 
show which IS the elder (Kcgistrai-tieiieiaJ^s Regulations) In the ease ot 
births m piisoiis smee 1901, and in woiklioiises since 1905, the piiMUi 
must be enteied as an infiimaiy, and the woikhouse must be described by 
an alternative address given by the guaidians, subject to the approval ol 
the Registiai -General [ibid ) 

[r) The father oi an illegitimate clnld must not he entered in the 
register as the tathei of tlie chiUi, except at the joint request of tljo 
inotlier and of himself (Biiths and Deaths Registiation Act, 1874 (37 & 

38 Vict c 88), B 7), in winch case the legisler must be signed both by the 
mother and the fathei (ibid ) 

(fi) Biiths and Deaths Registration Act, 1836 (6 & 7 Will 4, c 86), 

Sched A , Births and Deaths Registiation Act, 1874 (37 & 38 Vict c 88), 
s. 47. The form includes a head for the»entry ot the name (if any) added 
after registration of biith If the Registrar- General thinks fit, the place of 
birth may be inserted m the register (Births and Deaths Registration Act, 

1837 (7 Will. 4 & 1 Vict c 22), s 8) ; and see p 446, post For cases 
wheie the signature of thesiipeiintendent legistrar is necessary, keep 452, 
post* 

[t) Merchant Shipping Act, 1894 (57 & 58 Vict c 60), s 254, Sched. VIII 

[a] If either of the parties has an adopted or reputed name, both tliat name 
and the tine name should be stated in the register (Stat R & 0 , 1909, 
p 537, Section V ) In the case of a person who has obtained a decree of 
divorce, as being the innocent party in the divorce suit, the condition of 
such person should on production of the decree be described as “ Formerly 
the husband [or wife] of ... . from whom he [or she] has obtained a 
divorce ’* (Stat R & 0., 1909, p 638, Section V ) 

(b) The precise age of each paity should be asceitamed by oarelul 
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rank, or occupation and residence of each of the parties; and (3) 
name and surname, rank or profession of the father (c) of each of 
the parties (d[). 

Every entry must show (e), in the case of a marriage accoiding to 
the rites of the Church of England, the church, and the parish and 
county in which it is situated, and must state whether the marriage 
has taken place by licence or aftei banns {J ). 

In the case of deaths, the pcirticulars required to bo logistered 
are • (1) the date ; (2) name and surname, sex, age, and rank, pro- 
fession or occupation of the deceased person; (3) cause ol death; 
(4) signature, description, and residence of informant; (5) signature 
of registrar (r?) ; and (6) if the death took place at sea, the nationality 
and last place of abode of the dei easeil (h). 

873 . The Local Government lioaid, or tlie llegistrar- General 
with the consent of the Local Goveiiiinent Board, may by order alter 
the forms in use for registering bulbs, inarringes, and deaths, and 
prescribe new foims(i). 

inquiry from tlie paity If the precise aye cannot he iiscei tamed the 
approximate ago mu.st be inserted (“ about 30” [or as the case may be]) 
(Stat E & 0 , 1909, p 537, Section V ) 

(c) It there should be any hesitation or lohielanee m answering 
questions uudei this head (owing to illegitimacy), fuither inquiry should 
not be made and columns 7 and 8 should bo left blank with lints diawii 
through them (Stat R & 0 1909, p 538, Section V ) 

(d) Births and Deaths Registration Act, 1836 (6 & 7 Will 4, c 86), s 31, 
Sehed 0 (marriages according to the rites of the Church of England, and 
to the usages of the Society oi Friends and of the .lews) , Marriage (Society 
ol Friends) Act, 1860 (23 & 24 Vicfc c 18) (marriages according to the usages 
of the Society of Friends, where only one oi neither of the parties is a 
member of the society) , Mariiage Act, 1898(61 & 62 Vict c 58), s 7 (I), 
Stat R & 0 , 1909, pp 527, 536, Section V (nonconlormist marriages in 
legistered buildings without the pieaeuec of a registrar) 

(e) Evciy entry must be made in order fiom the beginning to the end 
of the book, the number ol the place ot entry in each duplicate book 
being the same (Births and Deaths Kegwtialion Act, 1836 (0 & 7 Will. 4, 
0 80), s, 31) 

if) Births and Deaths Registiatioii Act, 1836 (b 7 Will 4, c. 86), 
Soiled 0 Wlioie a mariiage is legistcred by an aiithonsed person, the 
entry must show the remstered name of the budding, the legistration 
district and county in which it is situated, and must state whether the 
marriage has taken place with or without rehgious ceremony, the name 
of the sect accoiding to whose iitcs the mairiage has been solemnised, and 
whether by certificate or licence Where the marriage is attended by an 
aulhonseci person appointed tor another registeiect budding in the same 
distiict, he must, after his signafuroand desenption, add the name of the 
building for which he is authorised (Stat R & 0, 1909, p 640, Section 
V ) As to the statutory requirements, see, further, title Ecclesiastical 
Law, Vol XI , pp. 705, 706 

(q) Births and Deaths Registration Act, 1836 (6 & 7 Will 4, c. 86), 
Sohed. B , Births and Deaths Registration Act, 1874 (37 & 38 Vict tf 88). 
8 47. If the Registrar-General thinks fit, the place ot death may be 
inserted in the register (Births and Deaths Registration Act, 1837 (7 Will. 
4 & 1 Vict. c. 22), 8 8) 

(h) Merchant Shipping Act, 1894 (57 & 58 Vict c 60), s 254, Sohed VIII 

(t) Births and Deaths Registration Act, 1874 (37 & 38 Vict c 88), s 44 
Every order must be published m the London Gaaette, and laid before both 
Houses of ParliaiMcni witliin fourteen days after the issue of the order 
[ihd ). 
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Sect. 2. — Correction of ET)ors and Alteration of Register of 

Births, 

874. Any clerical error in the registers of births and deaths 
may be corrected by anj person authorised in that behalf by the 
Kegistrar-General (/r). 

Any error of fact or substance in the legisters of births and 
deatlis may be conected by tlie officer in whose custody the register 
is making an entry in the margin, without any alteration of the 
original entry, upon paMiient of the proper fee(Z), and upon pro- 
duction to him, l)y the person requiring such error to be corrected, 
of a statutory declaration stating the nature of the error and the tine 
facts (//?) 

875. Any peison charged with the duty of registering ni.inMges 
may coiiect any eiioi in the foiin oi sulinlanco of any entiy in the 
same way as a cleig\man of the (Ihuich of Engliind is authorised 
to do(?/). 

876. Wheie the biith of a child is legisUiicAl without a name, or 
if tlio name by winch it was registeiod is altered, the ]K*rson procur- 
ing a name to lie given or the first name to be alteied may, within 
twelve months afh'j the logistration of the luith, send to the registrar 
or superintendent rogistiar a certificate to that effect (o). On receipt 
of such ceitificate, the zegistrai must foiilnvith enter the name in 
tlie register hook, and send to the Registrar-Genmal tlio certificate 
with a slatoinent upon it tliat such entry has been made, and a 
coitifieil c>opy ot the entry of tlie huth witli the name so added (jA 

Sect. — Cu^todij 

877. Until the reeistei books aio lilled, eveiy registiar and every 
person whoso duty it is to legistei miiniages must keep the hooks, 
while not in use, safely m strong iron boxes provided for the 
purpose (r/) 

(Ic) Hirtha and Deaths Registration Act, 187i (37 ife 38 Vict o 88), s 36. 

{1) Tlic fee IS 2n M 

{m) Ruths and Deaths Registration Act, 1874(37 k 38 Viot c 88), s 36 
The declaration nnist bo signed by tuo ])ciM)ns on whom is imposed the 
duty ot mviiiir udoimation in the ease ol a birth or death, or, in del. ‘nil t by 
two cicilible witnesses having knowledge ot the tintli oi the case As to 
collection ol ojiors oi tact or substance m the ceitilicates ol coroners, sec 
title Coroners, Vol VllI , p 272 

(w) See title Kcclesiasiioal Law, Vol, XI, p 703, note (d) The 
marginal note entry must be signed with the date of the month and yeai 
when the coiroction is made (Birtlis arid Deatlis Hcgistration Act, 1836 
(6 & 7 Will 4, c 86), 8 44) As to the correction of eirors by anthoiised 
persons for registcied buildings, see Stat R k O. 1909, pp 327, 536, 
539 — 5 1 1 , Sections V , V 1 1 

[o) Wlien^ the name is given or altered by baptism, a certificale signed 
by iJlie miriisler or person who performed the nte ot baptism must be 
delivered on payment of a fee not exceedirjg D Where the child is not 
baptised, such ceitificate must be signed by the father, motlier, guardian, 
or the pel sou giving or proimring Uie altoiatiou of the name (Births and 
Deaths Registiation Act, 1874 (37 & 38 Vict o 88), s 8) For form of 
ceitificate, see ibid , Sched I. 

(p) Ibid , 8 8 The fee for such entry is la {ibid , s 8, Sched II ) , 
ana see, further, title Ecclimastical Law, Vol XI , p. 687 

{q) Births and Deaths Registration \ct. 1836 (6 & 7 Will 4, c 86), 
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After a register book is filled, tbe registrar must deliver it to the 
superintendent registrar ot the district, to be kept by him with the 
records of his office (r). 

878. The provisions relating to completed marriage registers 
kept by ministers of the Church of England (a) relate to other 
registers of marriages not kept by a registiar of marriages, except 
that in the case of marriages accoiding to the usages of tbe Society 
of Eiiends, and of the Jews, the duplicate is kept with their other 
records and registei s (b) ; and, in the case of nonconformist marriages 
at legistered buildings without the presence of a registrar, in the 
fire-proof safe belonging to the registered building (c). 

On the death, retirement, or vacation of office from any other 
cause of an authorised jierson, the governing body must at once 
inform the Kegistrar-Geiieral and appoint a successor, who must 
see, on taking over the keys of the fiie-proof safe, that the registers 
come into his possession (d). 

879. Any person, other than an authoiised person for a regis- 
tered building ((’), having the custody of any legister hook who 
losoH or injures it is liable to a penal tv not exceeding £f)0 for 
each such offence (/). 

BS 32, 33 ; Mainage Act, 1836 (6 & 7 Will. 4, c 85), s 24; Marriage Act, 
1898 (61 & 62 Vict c 58), s 11 (3) Strong non boxes must be piovidcd 
for registrars by the Registrai-Geueial (Ihiths and Deaths Registration 
Act, 1836 (6 & 7 Will 4, c 86), s 14), ainl ior autlioiisod persons by tlie 
trustee or govoruing body oi the icgistcred building (Stat, R & 0 , 1909, 
pp 527, 528, Section I ) 

(r) Marriage Act, 1836 (6 & 7 Will 4, o 85), s 24 When any registrar 
or superintendent legistrar is removed from or ceases to hold office, all 
register boxes, keys, and books in his possession must be transferred as 
soon as possible to bis successoi (Births and Deaths Registiation Act, 1836 
(6 & 7 Will 4, c 86), s 15) 

(a) See title Eocllst^stical Law, Vol XL, p 706 In the case of 
marriages between paities of whom one at least is a Biitish subject, 
solemnised m a foreign country, by or before a marnage officei, the register 
books arc, when filled, sent by the marriage officer to a Secretary of State 
for transmission to the Registrar-Genei aJ (Foicign Marnage Act, 1892 
(55 & 56 Vict c 23), s. 10) , and see pp 455, 456, post 

(h) Births and Deaths Registration Act, 1836 (6 & 7 Will 4, c. 86), 
B 33 (clergymen of the Chuich of England, registering officers ot the Society 
of Friends, and secrctaiics of synagogues) ; Marnage and Registration 
Act, 1856 ( 19 & 20 \ ict c 1 19), s 22 (secretaries of West London synagogue 
and synagogues connected therewith). The custody of marriage registei s 
18 not affected by the Local Government Act, 1894 (56 & 57 Vict c 73), 
s. 17 (8) 

(c) Marriage Act, 1898 (61 & 62 Vict c 58), s 11 (3) , Stat R & 0 , 
1909, p 527, Section I ; and see title Husband and Wife, Vol XVJ , 
p 301 

id) Maniage Act, 1898 (61 & 62 Vict c 68), s JU3) ; Stat. R.*& 0., 
1909, ]) 527, Section II As to the custody of the registers when a licence 
authoriHmg the solemnisation of mariiages in a chapel is revoked, see title 
Ecclesiastical Law, Vol. XI , pp. 706, 707. 

(e) Marnage Act, 1898 (6J & 62 Vict o. 58), s 12. 

(/) Births and Deaths Registration Act, 1836 (6 & 7 Will 4, c 86), s. 42 , 
Births and Deaths Registration Act, 1874 (37 & 38 Vict. c 88), s 35. 
This Mnalty is recoverable on summary conviction {ibid,, s. 45) , and see 
title Ecclesiastical Law, Vol. XL, p 706, note (e). 
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Sect, 4. — Searches. 

880. Any person is entitled, on payment of the proper fee (/ 31 ), to 
search the indexes at the General Register Office between the hours 
of ten in the morning and four in the afternoon of every day except 
Sundays, Christmas Day, and Good Friday, and to have a certified, 
or, in certain cases, an authenticated (A), copy (i) of any entry in the 
registers and recoids in the custody of the Registrar-General (fc) ; 
and every such certified copy must be sealed or stamped with the 
seal of the General Register Office {1). 


Sect. 4 
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881. Any person is entitled at all reasonable times, on Searches of 
payment of the pioper fee (?/?), to search the indexes kept by a 

(g) The fees are — For every certified copy of an entiy m the registers 

or for eveiy eeitihed <*opy of an entry in the certified copies of the 
registcis, 2i fid (Biiths and Deaths Registration Act, 18‘Jfi (6 & 7 Will. 4, 
c 86), 88 35, 37 (copies supplied by clergymen of the Church of England, 
registrais of marriage, registering officeis ot the Society of Friends, and 
sccietanes of synagogues) , Births and Deaths Registration Act, 1874 
(37 & 38 Viet c 88), s 32, Sched II (copies supplied by a superintendent 
legistrai) , Maniage Act, 1898 (61 62 Vict c 58), s 7 (5) ; Stat R & 0 , 

1909, pp 527, 546, KSeefion X (copies supplied by authoiised persons for 
noncoiifoimist registered buildings in the case of marriages solemnised 
without the presence of a registrar) ) For eveiy geneial seaich (te, a 
search during any number of successive hours, not exceeding six, without 
stating the object ot tlie seaioli) £1, and for every particular search (t c , a 
search over any period not exceeding five years for any given entry), Is. 

(Births and Deaths Registration Act, 1836 (6 & 7 Will 4, c 86), s. 37 ; 

Births and Deaths Rcgistiation Act, 1874 (37 & 38 Vict c 88), s 32). 
Ceilihcates ot biith at. a icduced lee are given under the Elementary 
Education Act, 1876 (39 & 40 Vict c 79), ss 25, 26 (fee Cd , and see title 
Education, Vol XII ,p 66) , Faetoiy and Workshop Act, 1901 (1 Edw 7, 
c 22), 8 134 (fee fid , and sec title Factoiubs and Shops, Vol XIV., 
p 489), the Fnendly Societies Act, 189fi (59 & 60 Vict c 25), s 97 
(foe la , and see title Fpjendlt Societies, Vol XV , pp 162, 156, 204); 
the National Insurance Act, 1911 (1 & 2 Geo 5, c 56), s 114 (fee fid ; 
and see title Work and Labour) , certificates ot death under the Friendly 
Societies Act. 1896 (69 S: 60 Vict c 25), s 97 (fee U ; and sec title 
Friendly Societies, Voi XV, pp 152, 156), certificates of births, 
mainages, and deaths under the Savings Banks Act, 1887 (50 & 51 Vict 
C 40), s 10 (fee Is) In cases under the Friendly Societies Act, 1896 
(69 & 60 Vici. c 25), the legistrar or person havmg the care ot the register 
is entitled to an additional fee of 3d if he is required to fill u}) a form of 
application (ibid , s 97 (3) (4) ). 

(h) See note (r), p 450, post 

(t) Every ccitified copy with the exception ol the cheap certificates 
mentioned m note (q), supta, must bear Id stamp, to be paid by the 
person requiiing the copy (Stamp Act, 1891 (54 & 55 Vict c. 39), s 64 and 
Sched.) 

(k) Births and Deaths Registration Act, 1836 (6 & 7 Will. 4, c. 86), s. 37. 

(l) Ibid., s 38 As to tin* admissibility ot certificates as cvideuce, see 
title Evidence, Vol XIII , pp 633, 534 

(m) The lees are . — For every general search iii the indexes kept by a 
superintendent legistrar, 5? , and for every particular seaich m such 
mdexes, 1« (Births and Deaths Registration Act, 1874 ( 37 & 38 Vict. 
c. 88), SB 27. 32, Sched. II ) for every search ot any current register 
book extending over a period of not more than one year, 1# ; and for 
every additional year, 6d , to be paid to the person having the custody fer 
the time being of the register book (Births and Deaths Registration Act, 

J836 (6 & 7 Will 4, c. 86), s 35 (clergymen of the Church of England, 
registrars of marriage, registering officers of the Society of Friends, and 
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superintendent registrar, and to have a certified copy of any entry 
under the hand of the superintendent registrar -who has the custody 
for the time being of such book («). 

882- Searches may also be made, at all reasonable times, on 
payment of the proper fee (o), in any register book in the iiossession 
of a registrar of burths and deaths, or registrar of marriages, or in 
the possession of any person charged with the registration of 
marriages, and a certificate under the baud of the person in whose 
enstody the register legally is, may, on payment of the propei* 
fee (p), be obtained (q). 

Snn. 5. — Certificates. 

883, A certificate is a copy certified under the hand of the 
person lawfully holding the register to be an accurate copy of an 
entry in a register legally in his custody, or a copy certified 
under the seal of the Registrar-General to ho an accurate copy of 
an entry in a register or in the cei tilled copies m his custody (r). 


Part III.— Notification and Registration of 

Births. 

Sect. 1. — Persons under Obligation. 

884. The father (s) or mother of every child ‘‘ born alive ” {t) 
must give to the registrar information of the particulars required to 
be registered, and must sign the register in the presence of the 
registrar. In default of the father and mother, information must 


secretaries of synagogues) ; Marriage Act, 1898 (61 & 62 Vict. c 58), s. 7 (6) ; 
Stat. B & 0., 1909, pp 627, 546, Section X (authorised persons for 
nonconformist registered buildings) ). 

(n) Births and Deaths Registration Act, 1874 (37 & 38 Vict c 88), 
sa 32, 42, Sched. II 

(o) See note (m), p. 449, arUe. 

Ip) For the fees, boo note {g), p. 449, ante 

(q) Births and Deaths Re^tration Act, 1836 (6 & 7 Will 4, c. 86), s. 3^ 
(registrars, clergymen of the Church of England, registering ofheers of the 
Society of Friends, and socretanes of synagogues) , births and Deaths 
RegistrationAct,1874 (37 &38Vict c 88), s. 32 (superintendent registrars); 
Marriage Act, 1898 (61 & 62 Viot.c 58), s. 7 (5), Stat. R. & 0., 1909, p. 546, 
Section X. (authorised persons ior nonconformist registered buildings). 

(r) Births and Deaths Registration Act, 1836 (6 & 7 Will. 4, c. 86), 
ss. 35, 37 ; Births and Deaths Registration Act, 1874 (37 & 38 Yict c. 88), 
8. 32 ; Mamage Act, 1898 (61 & 62 Vict. o. 68), s 7 (5) Every certificate 
must bear a la. stamp ; but see note (i), p. 449, ante , and as to the need for 
signature and its admissibility as evidence, see title Evidence, VoL<XI11., 

g ). 533, 534 As to certified copies of marriage certificates, see title 
U8BAND AND WiFB, Vol. XVI., pp 311,312. Copies of entries m the 
following registers deposited with the Registrar-General, having no statutory 
authon^,ar6 not certified under seal, but are authenticated by signature 
only: — ^The reristers of marriages at the Fleet and King’s Bench Prisons, 
at Mayfair and at the Mmt in Southwark ; the register of Marriages of 
Bntish subjects performed on board His Majesty’s ships ; the registers of 


(r), (t) For notes («), (t), see p. 451. 
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be given, and the register signed, by the occupier of the house in 
which the child is born, or by one of the persons (if any) present at Persons 
the birth, or by the person having charge of the child (w). 

885. Where a living new-boin child is found exposed, it is the 

duty of the person finding the child, and the person in whose charge Foundlings, 
the child is placed, to give information ol the particulars required ^ 

to be registered within seven days, and to sign the register in the 
^ presence of the registrar (a). 

Sect. 2 — Twie, 

886. The person whose duty it is to inform the registrar and Withm three 
sign the register must do so within forty-two days next after the 

birth (6). If a birth is not duly registered, the legistrar may at 
any time after the expiration of the foity4wo days, and within 
three months from the date of bnth, by notice in^writing require 
any of th(5 persons whoso duty it is to register the birth to attend 
at his office to give inlormation of the particulars riiqiured to 
1)6 registeied, and to sign the register in his presence (<) 

Any person whose duty it is to register a birth may, however, 
require the registiar, on giving notice in writing and on payment 

births, deaths, and niainagcs jii tho Ionian Islands, and miscellaneous homo 
and foreifjn reaisleis (sco ])p 43fi, 437. ante, and List oblai'iable fieo ot 
charge at the (Jeneral Register Office). As to the admisbibdity m evidence 
ol non-paiocliial regislciA* see titles Evidence, Vol Xlll , p 5311; 

Husband and Wife, Vol. XVI , p 312 As to registers geaicrally, 
see ]>p 445 ei heq ^ ante 

(a) The father of au illegitimate child is not Tcqniied to give such infoiraa- 
tion and must not bo (‘nt(ued in tho register as the lathei of tho child, 
unless at tho joint request of tlie mother and himself (Ruths and Deaths 
Registiation Act, 1874 (37 & ‘18 Vict c 88), s 7), and seeuoto(?), p 445, ante 
(i) The births oJ stjll-boin children aie not legisleied The birth ol 
every cliild “ that has lived after comxdito separation from the body ot 
tho mother** must be registered, no matter how soon it may die (Registrar- 
Geuerars Regulations) Jn the event of its death, that must also be 
legiste.ied {ibid ) 

(w) Ruths and Deaths Registration Act, 1874 (37 & 38 Vict. c. 88), s. 1 ; 
and as to the necessity lor signature, see title Evidence, Vol Xlll , x> 533 
Any person whoso duty it is to legister the birth, who removes from 
1;he sub -district in which the birth took place, may within tliiee months 
of the date of birth make a declaration in wilting of the paiticulars 
required to be registered before the registrar of the sub-district in which 
he resides. Such declaration, on payment of a fee of 26 , must be 
attested by such registrar and must, be sent to the registrar of the sub- 
district m which the birth took place, whd must enter paiticulais of such 
bnth inlus register in the 8am6 manner as if llie information had been 
given to him personally For all purposes such entry is consuleied 
to have been made on personal mfoimation and signatuie (Births and 
Deaths Registration Act, 1874 (37 & 38 Vict c 88), s 6) Any 
person* who wilfully makes a false answer to any question put to him 
by the registrar relating to the particulars lequired to be registered, or 
makes a false statement with intent to have the same mseited in any 
register of births, is hable on summary conviction to a penalty not exceeding 
£10, or on conviction on mdictment to penal servitude lor a term not 
exceeding seven years, or to imprisonment with or without hard labour 
for a term not exceeding two years, or to a fine instead of either penal 
servitude or impnsonment (Perjury Act, 1911 (1 & 2 Geo. 5, o 6), s 4). 

(a) Births and Deaths Registration Act, 1874 (37 & 38 Viot. c. 88), s. 3. 

{h) Births and Deaths Registration Act, 1874 (37 & 38 Vict. o. 88), s. 1. 

As to the special provision for foundlings, see, however, the text, supra, 

(o) Birpis and Deaths Registration Act, 1874 (37 & 38 Vict. c 88> 

(i 2 
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BxoieTRATioir OF BiRTES, Mabbuobs, Ain> Dxates. 


SXOT. 3. 

Time. 

IWithin twelve 
ino&thi. 


After twelve 
months. 


Persona 
under duty 
to register 

Church of 
England. 


of the appointed fee, to attend at his residence or at the house 
where the child was born and to there register the birth in the 
prescribed mannei (d). 

After the expiration of three months, and not later than twelve 
months, after the date of birth, the registrar may require by notice 
in writing any of the persons whose duty it is to register the birth 
to attend at the district register office and to make before the 
superintendent registrar a solemn declaration of the particulars 
required to be registered and to sign the register in the presence of 
the registrar and superintendent registrar, who must also sign the 
register (e). After the expiration of twelve months, no birth may 
be registered unless the written consent of the Registrar-General 
is first obtained (/). The penalty for contravening this provision 
is a fine not exceeding £10(</) The Registrar-General, on the 
advice of the law officers, does not grant his consent to the regis- 
tration of a birth after seven years. 


Part IV. — Registration of Marriages. 

Sect. 1. — In England, 

Sub-Sect 1 — Eegistratim Aut/itmttes, 

887. The following persons must register (/<) marriages solem- 
nised in England (t) ; — 

In the case of a marriage according to the rites of the Church of 
England, the clergyman by whom or in whose presence themarnage 
is solemnised (I ). 

(d) Births and Deaths Registiation Act, 1874 (37 38 Vict c.88), s 4 

The prescribed fee is D ,but it may not be demanded in the case of biitlis 
in a public institution (tbtd ). 

(f ) Jbtd , 8. 5 

(/) Jbid , s 6 

(g) Ibid , a 5 For notification of births where the Notification of Births 

Act, 1907 (7 Edw 7, c 40), is m force, see title Medicine and Pharmacy, 
Vol. XX , p. 330 Such notification is m addition to and not m substitu- 
tion for the notification under the Births and Deaths Registration Acts (see 
pp. 450, 451, ante) (Notification of Births Act, 1907 (7 Edw 7, c 40), s 1 (4) ). 
Penalties under the Act are recoverable aummaiily (ibtd , s 1 (3) ) As to 
summary procedure, see title Magistrates, Vol. XIX , pp 689 et seq. 
For place‘s where the Act is in force, see Stat. R & 0 , 1909, p 874 , 19 JO, 
p. 906 Tlie Local Goveriiment Board has power to put the Act m force 
in fhe aiea ot any local autJionty, if it thinks it expedient, having regard 
to the ciicumstanoes of the area (Notification of Births Act, 1907 
(7 Edw 7, c, 40), 8 3) For form of lesolution adopting the Act, see thid,f 
Sehed ^ 

(/*) As to the law relatmg to maixiage generally, see title Husband and 
Wife, Vol. XVI , pp 278—286 et seq , " 

(0 In the case ot a rehgious ceremony being peiformed after a previous 
marriage in a superintonSeni regislT’ar’s office, the religious ceremony is 
not registered as a marriage (Mamage and Registration Act, 1866 (19 & 20 
Vict. c. 119), s 12). 

(A) Births and Deaths Registration Act, 1836 (6 & 7 Will 4, o 86), s 31 ; 
Mamage Act, 1836 (6 & 7 Will 4, o. 85), s 30 (chapels licensed for marriages 
in populous phioes) ; Extra-parochial Places Act, 1867 (20 Viot» e 19), s. 10 
(churches and chapels autbonsed for mamage in extra-parochial places) ; 
and sje title EcouiSIASI'Ical Law, Vol. XI., pp. 706, 706. ^ 
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In the ease of a marriage according to the usages of the Society of Sect. i. 
Friends, the registering officer of the Society for the district in which In England 
the marriage is solemnised, whether he w^as present at the marriage 
or not, and it is his duty to satisfy himself that the pioceedings in 
relation to the marriage were confoimahle to the usages of tho 
Society (/). 

Ill the case of a mariiage according to the usages of the Jews, Jews, 
the secretary of the synagogue to which the husband lielongs, and it 
IS his duty, whether he w^as piesont at the marriage oi not, to satisfy 
himself that the proceedings in relation to the marriage wen^ con- 
formable to the usages of persons professing the Jewish religion (?») 

In the case of a nonconformist marriage solemnised in a legistered Noncon- 
building, the registrai, if the marriage is solemnised iii the presence tormiats 
of a legistrar (;?) , if not in the presence of a registiar, the person 
duly authorised for the purjiose by the trustees or other governing 
body of the building (o), oi tlie poison duly autlioi I'scd in lespect of 
some other registered building m the same rcgistiation distiict(p). 

In the case of a marriage iii a siipeiiiiiendent K-gisliai s oflice, Supenn- 
Ihe legiotrai in whose presence it is solemnisecU^). 


SuB-SECr 2 — Mode oj Registration 


888 - Eveiy poison, other than legistrars of mauiage, whose Regibtration 
duty it IS to legistei mairiages must, immediately after the solem- 
iijsation or, m the case of a mai nage accoidmg to the usages of the °egwtrara° 
Society of Fi lends, as soon as conveniently may be after ilie solem- 
nisation, register the mai nage 111 duplicate in two of the register 
books by entering theiein the iirescribed particulars (? ). 


(l) Hiiths and Dcatlm Registration Act, T830 (6 vV 7 Will 4, c 86), s 31 ; 
Maiiidge (Souc(y oi Fneiids) Act, 1860 (23 & 24 Viet c J8), s 2 and 
bee title Eccli-siamic u. L\w, Vol AI , |> 82.1 TJie regi>4ciiiu^ oOicei is 
such person as the lecoidmg cleik ot the Sociei}’^ at the central office of 
the ISociety in London from time to time ceilihes m wuitmg to the 
RcaiRtrai-(Jeiieial to be a K'gistcimg officer (lliitlis and Lcatha Regis- 
tialion Act, 1836 (6 & 7 Will t, c Sfi), s 30) 

(m) Jliiths and Deaths liegibtiation Act, 1836 (C & 7 Will 4, c 86), b 31. 
The diitv ol legisteung .lewisli maiiuges is imported on every person whom 
tho president tor the tune being of the Loiulon (Committee ol Deputies of 
Ihitish Jews fiom time to time cevtihestothc Kegistiar-Gcneial to be the 
secretary ol a synagoguo (dnd, b 30), on cvety person whom twenty 
householders prolessing the Jewisli lehgion (see title Ecclesiastical 
Law, Vol XI , pp 824 et beq ), and being members ot the West London 
Synagogue of British Jews, eeitify to the Begistrar-Geneial to be the 
seeietaiy of that synagogu(‘ , on every person certilied by that societary 
to he the secretary ol some other bynagogue of not less than twenty 
householders piofessm^ the Jewish lehgioii, connected Avitli the West 
London Synagoguo, and established toi not less than one year (Maniage 
and Registration Act, 1856 (D> & 20 Vict c 119). s 22) 

{n\ Marriage Act, 1836 (6 & 7 Will 4, o 85), s 23. 

(o) Including, in the case of Roman (^atliohc registered bmldiiigSp the 
bishop or vicar-gciieral of the diocese (Marriage Act, 1898 (01 & 62 Viot. 
c 68), s, I (3) ) 

(p) /feid,ss 6 (3), 7 (1) As to aiitlioiised persons, see, fuxthei, title 
Husband and Wife, Vol XVI , p 303 

(q) Marriage Act, 1836 (6 & 7 Wdl 4, c 85), s 23 

(r) Births and Deaths Registration Act, 1836 (6 & 7 Will 4, o. 86), 8 31, 
Sched. 0 (and see note (d), p 446, ante) (mamages according to the rite'4 of 
the Church of England, and to the usages of the Society of IViendsandtho 
Jews) ; Marriage (Society of Fiionds) Act, 1860 (23 & 24 Vict. o. 18) (marriages 
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Registration oe Births, Marriages, and Deaths. 


Sect. 1. If an authorised person for a registered building officiates at 
In England, a marriage in another registered building in the same district, he 
must arrange to have access to tlie register books belonging to that 
building, in no circumstances may the books l)elonging to one 
registeied building be used for a marriage in any other registered 
building (ft). 

Registration 889 . Every marriage solemnised in the presence of a registrar 
by registrars, must be similaily registered by the registrar, except that it need 
not be registered in duplicate (/). If the marriage is solemnised in 
a registered building, the entry must be signed both by the person 
by or before whom the marriage was solemnised and by the 
registrar (a). 


Power to 
requiie pai- 
ticulars 


890 . The person whose duty it is to register (0) has the same 
power of asking particulars as a clergyman of the Church of 
England (r). 


Sect. 2. — At Sva and Abroad. 


Sub-Rpct. 1 — Who may 


Marriage 

oflScers. 


891 . Where a marriage is solemnised abroad ((?), lietween 
parties one of whom at least is a British subject, )>y oi liefore 


according to the usages of the Society of Friends, wheie only one or 
neither of the parties is a member of the Society) , Maniage A^it, 1898 
(61 & 62 Viet c 58), s 7 (1); Stat. li & 0 , 1909, pp 527, 530, Section V. 
(nonconformist mainages m legisiered buildings solemnised without the 
presence ot rcgi strain) 

(s) Stat R &; 0 , 1909, Section 11 

(i) Mainage Act, 1836 (6 & 7 WiU 4, c 85), B 23 

{a) Ibid 

\h) For penalty imposed on cleigymen of the Church of England for 
refusal or omisfeion to register, sec title Ec cxicsiASTirAL L\w. Vol XI , 

J 3 706, note (c) Eveiy person whose duty it is to register mariiages is 
lablo to the same penalties (Bulbs and Deaths Registration Act, 1836 
(6 & 7 Will 4, c 8G), B 42), except an autboiised person in a registeied 
building (Mamago Act, 1898 (61 &62 Vict c 58), a 12) This penalty is 
recoverable on summary conviction (Births and Deaths Registration Act, 
1874 (37 & 38 Vict c 88), s 45) As to pioceduio on summary 
conviction, sec title Magistrates, Vol XIX , jip 589 cl fteq 
(c) Mamago Act, 1836 (6 & 7 AViU. 4, c 85), a 30 , Biiths and Deaths 
Rogistiation Act, 1 836 (6 & 7 Will. 4, c 80), s 40 , Stat R & 0 , 1 909, p 530, 
Section V. , and sec title Ecclesiastical Law, Vol XI , p 705, note (d). 
As to making false answers to such inquiries, sec ibid , Bcriury Act, 1911 
(1 2 Geo 6, c 6), s 3 On an indictment for making false statements 

after mainage to the otlicialing clergyman, it is sufficient to piove that 
the fitatements were made befoiS mamage to the cloik, and inserted by 
him in the register book, m the absence of the officiating clergyman, and 
avened by the prisoner to be coricct in answer to a question put after- 
wards by the clergyman (E v liiown (1848), 1 Den 291). It is essential 
that the false statement should have been made wilfully and not by 
mistake (H v Bunboyne (Loid) (1850), 3 Car & Kir 1). Jt would ceem 
that to constitute an ofl’cnce under this provision it is unnecessary that 
the pin pose should be eOfected {R v xMaaon (1848), 2 Car &: Kii 022, 
and se<* title Criminal Ijaw and Procedure. Vol IX , pp 741, 742). 

(d) Marriages on Ilia Ma 3 e 8 ty’B ships on foreign stations are included 
(Foreign Marnage Act, 1892 (66 & 66 Vict c 23), s 12) The registration 
of maruages of officers and soldierB in the British army abroad is provided 
for by the King’s Regulations for the Aimy (Regulation of Births, Deaths 
and Marriages (Army) Act, 1879 (42 & 43 Vict c 8), s 2) As to the 
registration of naval mainages and marriages m India and the Colonies, 
see title Husband and Wipe, Vol XVI , p 307. 
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a miirriage officer (e), it is his duty forthwith to register the Sbot. 2 . 
marriage (/). At Sea and 

892. The ma.ster of every Biitish ship for which an official log 

is required must registci m the official log boolt particulars of Maateriof 
every marriage which take.s place 011 board, with tlie names and 
ages of the paities (ij). 

Srr-SKcr 2 —Mode of Reoniration 

893. The rogistjcition by a inairiage or coiiBulai ollicor must be BegisUation. 
in duplicate, m two marriage register books fuiuislied for that 
purpose by the liegistrar-Genoial (through a Secietaiyof State), 
according to the form provided for the registration of nianiagos in 
England, or as near thereto as the difference of circuuistancea 

admits (//). The entry in eaclihook must be signed by the maiiiago 
officer, liy tlie person solemnising the marriage, if other than the 
mainage officer, liy both the parties married, and •l)y two witnesses 
of the marriage (j ) 

Tlie marriage officer has the same powers of asking particulars raiticularn. 
as a cleigynian of Iho Clmich of England (j). 

The statiilorv ])iovibions and penalties already loferied to (/O ApphcHhon 
relating to legist! ars, legishjis of mariiage, and certified copies in 
England ap])Iy to maiuage and consular officeis, registers nt 

(e) For qnalibcatjoiis oi matriago officers, see ('onflict of Laws, 

Vol. Yl,p 259 As to piooi of maiuagos aluoad, sec titles Evidencis, 

Vol Xlll . PI> r/H -r>3(). 111 sband and Wifo, Vol XVJ , pp 313, 314. 

if) Foieigii Maiiiago Act, 1892 (55 & 56 Vict c 23), s 9 (2) Ar to 
looistratioii by ooiisulai otticcis of maiiianes (bolwi^cii pailicR of whom 
one iB a Bntisli subieci) Rolonnused according to local law, boo title 
(^)NFLIOT of Lwvs Vol VI ,p 260 'I Ijo Icos ])ayabl(‘ Jii lObjK'ct of siicli 
logistiation arc ns lollows -- The loo in })lac(*f, other than Fhma, J\oiea, and 
Japan is 10/>‘ (Foicign Mauiago Act, 1802 (55 56 Vnt c 23), s 20; 

ronsular Salaiics and Foes Act, 1891 (54 A: 55 Vict c 36) , (VnisuJar Fcos 
((Jcnoial) Ouloi m Couiuil, F)o6 Slat Jl A () , iOOO, p 76) As to CJiina, 

Koioa, and Japan, see tin' t'liuia. and Koioa ((\)nsiila] and Mairiago F<m‘b) 

Oidoi in Council, 1900, Slat K At) ,1906, p 8S, ami the Japan (t'onsiilar 
anil Man lago Foes) Didoi in Council, ]006 Stat K A 0., 1906, p 101 
{q) Meicliant Shipping Act, 1894 (57 A 58 Vict c 60), ss 240 (6), 253 
(1) (Mil ) 

(/i) Foicigii Maiiiago Act, 1892 (55 A 56 Vict c 23), ss 9 (2). 18 
Wlicie the mariiago to be rogisteicd is solommsed m aetordance with local 
law (bee note (/), i^upui ), the maiiiage must bo registered m books kept 
separate from the books piovidcd ioi ngisteimg niain.iges solemnised 
by or before the mainage or consular oiheer (Foioign Marnagos Ordeis m 
Council, 1892, ait. 8(2), 1895; Stat R. A 0 Ilev , Vol VIJ I , Mariiage, 
pp. 30, 39, 44). 

(t) Foieign Marriage Act, 1892 (55 A 56 Vict c 23), ss 9 (3), 18. In the 
case of registiation of a mainage solemnised in accordance with the local 
law (see note (/), iw/na ),it the person by whom the marriage is solemnised 
decltfiCB to sign the entiy, tlie consular otiicer must enter the name of that 
person and the fact that ho declines to sign it (Foreign Marriages Orders m 
Council, 1892, ait 8 (2), 1895, Stat. R A 0. Rev., Vol. VllI , Mariiage, 
pp 36, 39, 44) 

(j) Foieign Marriage Act, 1892 (55 A 66 Vict c 23), s 9 (5) ; and see 
title Ecclesiastical Law% Vol. XI , p 706, note (d) False statements 
in answer to such questions are punishable as perjury (Foreign Marriage 
Act, 1892 (55 A 66 Vict c. 23), s 15 (a) ; Perjury Act, 1911 (1 A 2 Geo. 6, 

0. 6), 8 3. 

(k) Foreign Marriage Act, 1893 (65 A 56 Vict. o. 23), 68. 17, 18 ; 6e6 
pp. 452 et seq.t ante. 
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Rboistbation OB' Births, Marbiaobs, and Deaths. 


s«cT 3 marriages and certified copies abioad, so far as they are applicable, 
At Sea and as if every marriage ofiScer were a registrar (/). 

Abroad. 


Part V.— Registration of Deaths. 

Sect. 1,— Notice to Reyiafrar, 

Death in a 894. Where a person dies in a house, the persons on whom is 
house. imposed the duty to give to the registrar information of the particulars 
required to be registered and to sign the legister in the piesence of 
the registrar are(l) the nearest lebitives of the deceased present at 
the death or in attendance during the last illness of the deceased ; 
and (2; in defau'lt of such relatives, every othei relalive dwcdling or 
being in the same sub-district as the deceased ; and (3^ in default of 
such relatives, each person present at the death, and the occupier 
of the house in which the death took place, and (4) in default, 
each inmate of the house and the persons causing the body to be 
buried (//?). 

Death 895. Where a person dies elsewhere than in a house, the 

elae^vherc. persons Oil whom is imposed the duty to give information of the 

particulais lequired to be registered and to sign the register are 
(1) every relative W’ho has knowledge of any of the particulars 
required to be regisfceied ; and (2) in default of such relatives, every 
person present at the death, any person finding or taking charge 
of the body, and the person causing the body to be buried (//)• 

Time. 896. The person whose duty it is to inform the registiar and 

sign the register must do so either within five days next after 
the death (u), or where a wiitten notice, with a midical certificate 
of the cause of death, is sent to the legistrar, within fourteen 
days next after the dMth(])). If a death is not duly legisteied, 


(1) Foreign Mainage Act. 1802 (5.5 & ,56 Vict c 23), as 17. 18 
(wi) Births and Deaths llcm-stiatjon Ad, 1874 (.37 & 38 Vict c 88), s 10 
Any person who willu’ly makob a lalse answer to any question put to liim 
by the registiar relating to the jurtioulais required to be registeied, or 
makes a talse statement with mtent to have the same inscited in any 
register ot deaths, is hable to the penalties of perjuiy (Perjury Act, 191*1 
(1 & 2 Geo. 5, e 6), s. 4). 

{n) Births ami Deaths Kegistration Act, 1874 (37 & 38 Vict c 88), 8. 11. 
As to notification of the deaths ol habitual drunkards, see title Intoxi- 
cating Liquors, Vol XVI II , pp 165, 166 In the ease of the death of 
It lunatic, the clerk of the asylum, the siipermteiident ot the hospital or 
resident licensee of the house in which the deatJi took place, or,inth(Jcase 
of a single lunatic patient, the person in charge, must, within forty-eight 
houia of death, send a notice, and a stalement by the medical attendant, 
of the d^ath to the registrar (Stat li & 0 Eev , Vol VII I , Lunatic, 
England, p 44) 

(o) Births and Deaths Registration Act, 1874 (37 & 38 Vict c 88), 
8S 10, II. Ab to furnishing of inlormation to registrars bv coroners, see 
title Coroners, Vol. VIII , pp, 271, 272. 

{p) Births and Deaths Registration Act, 1874 (37 & 38 Vict c 88), s. 12 
As to the medical coUifitMte, see title Medicine and Pharmact, Vol, XX , 
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the registrar may, at any time after the expiration of fourteen 
days and within twelve months from the day of death or the finding 
of the dead body, by notice in writing, require any of the persons 
whose duty it is to register the deatli to attend at his office to give 
information of the particulars lequired to be registered, and to 
sign the register in the presence of the registrar (7) Anypeisoii 
whose duty it is to register a death may lequire the registrar to 
register the death at his rcsidimce on giving notice m wilting and 
on payment ot the appointed fee (a). 

Skct. 2. — CtnUjkate of Cause of Death, 

897. Where an inquest is held on a dead body, the coroner’s 
certificate of the finding of the juiy is sent to the registrar instead 
of a medical ceitificate of the cause of death (6). 


Part VI.— Registration of Births and Deaths 
at Sea and Abroad. 

898 The master of every British ship, wdiether legistered or not, 
in the United Kingdom must record 111 the log book, 01 othenvise, 
the occurrence of every biith 01 death which takes place on boaid (c), 
and must on the ship’s anival at any port in the United Kingdom 
deliver a return of the entries of births and deaths nicorded by him 
to the Iiegistrar-Geneial of Shipping and Seamen (d). A certified 
copy of the return must be sent by the Begistrar-General of 
Shipping and Seamen to the Keg istiai -General of Biithsand Deaths 


p 339 The coiuhcate must be given by the medical practitioner to the 
peison whose duty it is to give information of the death, and by him to the 
legistiar, subject to apiMialty not ejLC^edmg 12 (Births and Deaths Kegistra- 
tion Act, 1874 (37 38 Vict c 88), s 20) Jri the case of the death of a child 

whoso hie IS insured, theiegistiai must in .ulditioii be satisfied that the pay- 
ment does not exceed the statutoiy Jnml , sec title Friendly Sooieiii>, 
Vol XV , pp 155, 156 , and the legistiar must ludoise the ceifcilioate ot 
death with .1 note of the sum payable and the name ot the society liable tor 
payment (Friendly Societies Act, 1896(59 &60Vict c 25), ss 64, 65) Foi 
a form ot application to a registrar for such a ceitihcate, see Encyclop.]edia 
of Forms and Piecedents, Vol VI , p 71 

{q) Enths and Deaths Registiation Act, 1874 (37 & 38 Vict c. 88), s 13. 
After the expiiation ol twelve months n6 death can bo legistoied without 
the written consent of the Ih^gistiar-Geneial (wul , b 1 5) The penally tor 
contravemng this piovisioii a tine not exceeding ilO {ihd ) 

(a) Ibid , s 14 The lee piosciihed is li [ihid , s 14, Sched II ), but 
it IS not payable in the ease of deaths in a imblic institution (\h\d ) 

(b) Mid.f B 20 ; Coroners Act, 1887 (50 & 51 Vict c 71), s 4 (4) 

(c) Merchant Shipping Act, 1804 (57 & 58 Vict. c. 60), s 2.74 As to the 
particulars required to be legisteied, see ibid, Sched VllI ; and see 
pp 445, 446, ante 

{d) AVhere the port of anival is out of the Ignited Kingdom but in a 
British possession, the return must be dehvered to the suiienntendent or 
chief othcei of customs , if the port of anival is elsewhere, the return must 
be made to the British consular officer (Merchant Shipping Act, 1894 
(67 & 58 Vict. c 60), s. 264 (3) ) As to the Registrar-General ot 
Shippmg, see title Suippinq and Navigation. 


Sect 1, 

Notice to 
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On board 
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PART VI 
Registra- 
tion of 
Births and 
Deaths at 
Sea and 
Abroad. 

On board ills 

Majesty’s 

shijis. 

Relating to 
the Army 
abroad. 


In India 


Bnlish 
subiei Is m 
foreign 
count! les 


in England, whose duty it is to preserve it in the marine register 
book (e). 

899. A captain, or other ])eisoa having charge, of one of His 
Majesty’s ships must send to the Registrar-Genera], in such manner 
and form and at such time {j ) as the Lords Commissioners of the 
Admiralty may direct, a letiirn of the entries of births and deaths 
received by him (n)- 

900. All registers of Imllis niid deaths ocean ing out of the 
United Kingdom (h) among olliccrs and soldiers in the British Army 
are kept in pursuance of llis Majesty’s Regulations (?) and antlien- 
ticated and tiansniitted to the Registrar-General (/G, whoso duty it 
is to file them and cop\ tliem in a ))Ook kepi for the purpose, called 
“ tlic Army Register Book ” (/). 

901. The legistration of bn tbs and deaths in India is jiresciibed 
1)V Indian legislation and is not under the coniio] ot tlic Jhigifotrai- 
GeiK'ial in England (w). 

902. Every consular ofiiccjr must kei'p a legisler for births and a 
rt‘gister tor deaths (//), wheiein he must u^coid the births and de.itlis 
of Biitish subjects occuiiing in his distiictie), and he must noti]\ 


(<?) WluTO the father oi, in the casi' of an ill* gitiniale child, th(‘ mother 
of a cJiiid so 1)0111 LS, or tli(i deceased was, a Scottish or Irish subject, tbo 
cei tilled copy IS sent to the llegistrar-i^eneral of Biiths and Deaths m 
Scotland or Ireland, as the case may requne (Merchant SJnppmg Act, 
1894 (57 & 58 Vict c 60), s 254(4)) A master who tails to comply 
with any icquiicment is liable to a hue not exceeding 15 {ihid , 
B 254 (5) ). 

if) Jhiths and Deaths Regisnatioii Ad, 1874 (37 38 Viet e 88), 

B 37 (6). Su( h returns arc usually sent upon aiiival oi Bueli ship at a j)oit 
of llie TJnited Kingdom 

{(f) Ihtd , s 37 (6) 

{h) The Ttcgist ration of Biiths, DeatJis and Marriages (Army) Act, 1879 
(42 ik 43 Vict. 0 8), does not apply to biiths and deaths iii the United 
Kingdom (tliid , s 4); st e King’s Regulntious loi tli<‘ Aiinv, 1912, pin 
1931-1049 

(i) King’s Regulations for the Army, 1912, par 1880, 1941, 1941 a; 
and bee note (d), p 454, (ode 

(/i) Kegistratnm ot Biiths, Deaths and Manniges (Army) Act, 1879 
(42 & J3 Vict c 8) In the case ol entries relating to SeoUish or Irish 
subjects, the ceititied copy is sent to the Registiar-Ccnoial oi Births and 
Deaths in Scotland oi Ireland as the case may rr quire (lOid , s. 2). 

(?) TIjc Registrai-ticueral has also the custody ol all logisteis, muster- 
rolls, and pay lists fmcluding extiafts thereoJ) show'ing the births and 
deatJis piioj to 1879 wduch have Uben kept and made under llie directiojQ of 
a Secretaiy of .State and tiaiibrnitted to the Kegisiiar-lJeneral. Such 
documents, or any certified copy theieof, arc admibsilile in evidence (ibui , 
s 3) 

(m) Births, Deaths and Marriages Registration Act, 1886 (Act No VI 
of 1886) ; C'cntial Provinces Municipal Act, 1903 (Act No XVI ol K)03), 

B)r> (i ) ; Bengal Births and Deaths Registration Act, 1873 (Act 
Ko IV oi 1873), Madras Registration ol Biiths and Deaths Act, 1899 
(Avi No HI. of iv‘<99) , and see Index to Indjaii .statutes, 191*, 
titles KMiiKNcifi, \ol XllI, p. 635, Husband and Wife, Vol XVI, 
pp. 307, 308 

(n) Regioier books are supjilied by the Seeietary of State to consuls, who 
supply the VICO consuls in then distiicts (Oeneral lusii actions lor H.M 
Coiisulai Omcorh (1907), oh x\xi., 13) 

(a) Natuializatma Act, 1870 (33 & 34 Viot. c 14), s. 11 (5) ; Goueial 
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by notice exhibited in his office, and by such means as may apjjear 
most judicious, the fact that he is authorised to rej^uster biiths and 
deaths ( p). 

A child born abroad and not within a consular district may be 
registered at any consulate, ju’ovided the consulai (^fljcor is satisfied 
that the birth did not take place within any consular district, that 
seven years have not elapsed since the date of the hnth, and that 
the sanction of a Secretary of State is lirst obtained (q), 

[llegitimate children of IJiitish parents boin abroad and clnldion 
of naturalised Lntish subjects born abioad must not lie regis- 
teied{r). 

The particulars lequired to be registered are the same as tliose 
leq Hired in England (&*) 

Any error disco veied before the completion of an entiymaybe 
rectilied at once, and must be initialled by the consular ollkei in the 
maigm(f). An eanor, onussion, or disci ejiancy dneovered after the 
completion of an entry may lie correcU^d by Iho consular officc^r in 
the piesence of the oiiginal informant or of some oihei pe»’roii cog- 
nisant of the facts of the case. A clerical error, omission, or dis- 
crepancy may be corrected at once, and a note must be inscrtc'd m 
the maigin(a); but, to correct an erior of fact, a stafcutoiy dc'daia- 
tion by the poison lequiring the correction is desirable (6). 

[f any addition or alteration is desired in the name under \vhich 
a child has been registered, the birth must be ro-registored )>y the 
informant who registered the same originally if possible (c). 

Infitiucfioiid for 11 M Coiisulai Ollicers (1907), ch xkki , I A consular 
olficer may not rogihtci a birth or death aftei seven ycais witJiout the 
sanction oi llie Sec Tct/ii y ol Stale The outiy in such a cus(» must bear the 
woids “ on the autlioiity ol the Sociotary of State ” (ibid , 3) 

(/>) Ibid,, eh i.x\i , 7 (\)nBuiar oificera aie instructed to dc> ^o, as it 
IS de^iiablc to encourage registiatioii (ibid ). 

(q) Ibid , (jh XXXI , 8. lu bueJi a ca-so, alter the date of legistia- 
tion, the woids “ on the authority of the Secretaiy of State ” must be 
inseited 

(r) Ibid , ch XXXI , 9, 10 An illegitimate cluld ot llntish parents bom 
abroad is not a British subject , children of natuiahsed British parents 
l)orn abioad are at tlie time of their birth ahens m contemplation of 
I'lngliBh law (ibid ) , and see title Alien&, Vol 1 , p 315 

(*q (Jeneial liistiuctions lor H.M. ('’oiif^ular Officer;^ (1907), eh. xxxi , 6 
Whcie, lio>\cver, the piesence ot the mfoimant is impiacticable, the 
hignature ot the intonnaiit may be dispensed with on leceipt of a letter 
and statutory declaration tioiu the lather and district medical ofiioei 
(ibid ) 

(t) Ibid , ch. xxxi , 12 

(a) Ibid For form ol such note, see ibid 

(h) Ibid, In this case the erroneous paiticulars should be indicated by 
a lino in ink drawn under them The correction should be eSectsd by a 
note^m the maigm without any alteration of the original entry. For form 
of note, sec ibid In all cases m which a correction is made after the oer- 
tihcd copies of the oiigmal entries have been transmitted to the Registrar- 
(leneial, a copy of the amended entry, with the marginal note, and certified 
under the consul’s hand and consular seal, must be forwaided to the 
Registrar-General (ibid ) 

(c) Ibid , ch. xxxi , 11. The words “ Re-registored at No. ” must 
be added opposite the original entry Where the certified copy of the 
original entry has been already transmitted to the Registrar General, a 
fresh copy, with the maiginal note, and certihed under the consul’s 
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Past VI. 
Registra- 
tion of 
Births and 
Deaths at 
Sea and 
Abroad. 

Annual 
returns of 
CntLlCB, 


Every consular officer must, in January of each year, forward to 
the Registiar-Geueral on the forms officially provided a certified copy 
of each eniry made in the registers of births and deaths during the 
year (d). 


hand and consnlai must be forwarded at the time of re-icgnstmtion 
to the !icgistrar-( General (InRtruetious foi H M (\>nisulai 01Iif*eis (1907), 
ch XXXI , 11) 

(d) Jbid , 2 Vice-consuls «ind consular agents foiward the returns to 
their superintending consul (ihid ) If no registration lias taken place, a 
certificate to that effect must be sent on “ Nil ” retuin lorms. Forms 
are supplied by the Secretary of State. 


REGISTRATION OF DEEDS AND WILLS. 

tier EiLLh OF Sale; Landlord and Tenvnt, Real rKOPERTy 
AND Chattels Real; Bale or L\nd; Wills. 


REGISTRATION OF PATENTS. 

See Paten'js and iNtENrioNS. 


REGISTRATION OF TITLE. 

See Landlord and Tenant ; Eeal Property and Ciiatielb 
Beal; Sadr of Land. 
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REGISTRATION OF TRADE MARKS AND 

DESIGNS. 

See Teade Maeks, Tbadb Names, and Djomuns. 


REGISTRATION OF VOTERS. 

See Elections. 

RELATOR. 

See OlIAIUriES; OoEPOKATXONS , OeOVVN i’lLVCTLE. 


RELEASE. 

See Contract , Deeds and Other Instruments ; Beal Property 
AND ChVTTKLS ReMj, TnT’SlS AND Trx'stees. 


RELIEF. 

See Copyholds. 


RELIEVING OFFICER. 


See Poor Law. 



( 1<>2 ) 


RELIGIOUS TRUSTS. 

>SV(' CjlAJUTlKS, EcOLEbrXSTU'AL LwV. 


REMAINDERS. 


Srr RkvL Rk(>P1JIT\ and ('jlAirhLS JlhVL, Si.l'l LEMKN Th ; \\lLLS 


REMAND. 

>S (7 CllIMlNAIi JjU\ ANI> TkOi M>riD< , M V(fJ> I'liA TEb. 


REMITTED ACTIONS. 

/SVc CuiNl\ (\)1 IlFb 


RENT. 

Sec DirtTREhs: Landlord and TEN\Nr, Riul Pkoperty and 

« 

t’jlATTELS IIl\L 
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Part I.- -Nature of Rentcharges and 
Annuities. 


Sp]ct. 1 — Benivharges and ui OrnoaL 


SrcT 1 


903 . The right created by an instrument (whether deed, will, 
codicil, or statute) to receive a definite annual sum of money is an 
interest which may be, strictly speaking, either a “ rentcharge ” or 
an “ annuity.” If the only source from which the money is 
directed to be paid be freeholds or copyholds, the mteiest is a 
rentcharge and is in the nature of le.d estate i«). If the only 
source fiom which the money is directed to he paid be personal 
estate, other than leaseholds, the interest is an annuity and is in 
the nature of personal estate (/;) If, lastly, the only source fioni 
which the money is directed to be paid he leaseholds, the interest 
may bo properly described as a rentchaige(t), and is a chattel real 
in the niituie of peisonal estate (d). 


Rent- 

charges and 
Annuities 
in GeneraJL 

Nature of 
interest 
ilepending on 
the source 
o[ payment. 


Difficulties as to the nature of the inteiest arise wheie several interest 


sources, tliomselves differing in nature, are provided for payment of ansiugifom 
the money. In such case it depends on the construction and 
effect of the instrument creating it whethei the interest is in the 
nature of leal estate, or in the natuie of personal (\stfite , and 
regard must be bad (1) to the woids in which the interest is 
described in the instrument, for example, as a “ lentchaigo ” or as 
an “ annuity ” ; (2) to any priority in which lecourse must be had to 


(a) Saveiy v T>ya (1752), Arab 129, ^Yesl 01 l v Bowes (1742), 9 Mod 

Rep 309, 'Bviteiyr (182(5), 3 392, Bam^ay y Thoinqate 

(1849), 16 Sim 575 (wlieio tlio ^ilt w^as to A , Loi oxocutois, admiiusliatorB 
andasBigim) , Batching v iio/uWf (1881), 51 L J ((’ir )74, C A , licM aring, 
Greer v Wannq, [ 1 896J 1 T K 427 

(b) * Savery v l)yer^ supra, Auhin v Daly (1820), 4 B, ^ Aid. 59; 
Bndhum v Jervis (1841), 3 Beav 450, Co Lit! 20 a , 2 B1 Com, 
1766 ed, 40 As to persoiiul piopeity geueially, see title Personal 
Property, Vol XXJl , pp 385 el seq 

(c) Re Fraser, Lowther v. Fiasci, [19J)4] 1 Ch. Ill, 726, C A. ; 3[artin v, 
Haynes (1892), 29 L R Ir. 416 

(d) Ibid , Saffety v Elgood (1834), 1 Ad. & El 1!)1 , Wiltshire v. 
Babbits (1844), 14 Sun 76 ; Ht Auhy^s Case (1690), (Vo VAiz 183 , and see 
p 474,2>o«?/ , lille Real Property and Chattels Real, pp. 163, 164, ante. 
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now rent- 
charges 


BuKTOHAB0ES akd Aknitities. 

the several sources of payment ; and (3) to any words of limitation 
annexed to the name of the person taking the interest (o). 

Sect. 2 , — Nature of a RcnUiharge, 

904. A rentcharge is an annual sum issuing out of land the due 
payment of which is secured by a right of distress (/). It js called 
a ‘‘ rentcharge ” because the land for payment thereof is charged 
with a distress if). Where there was no power of distress the rent 
was called a rent sock (/i). 

Accoidiiig to the law before 1730, a power of distress might Iiave 
arisen either by an express clause or by the common law (i). The 
common law, however, only conferred a powder of distress in the 
following ex('optional cases, that is to say, where a rent was granted 
(1) to a widow in lieu of dower, or (2) for equality of excliaiige, or 
(3) by one coparcener to another for equality of partition (A). 

In 1730 the same remedy by distress which existed in the case 
of rents reserved on lease was extended to rents seek (/), which were 
thereby in eftect converted into rentcl»arges {m). 

Now, by ilie Conveyancing and Law of Property Act, 1881 (/?), the 
owner of an annual sum charged l)v sonie instniinent on land or its 
income by w\ay of rentcharge or otherwise, not being a rent incident 
to a reversion, can enfoice payment of such annual sum by distress 
or entry or demise for a term of years of the land charged {o). Tins 
provision, liowever, only applies where the instrument comes into 
opciaiion alter the 31st December, 1881 ( p), 

(f) E ij , wli( IJk'i I be auniuil sum is i^iven lo A , Ins Ik'iis and assigns,’* 
or to “A, Ins exciMiloib, admimstiatorB and assigns ’ As to iiitiMesta 
arising Iroiii wevet.nl faonues, see p 467, jxhsf 

(/) Co LiH 143 b, 144 a, 2IS , Tndoi, Ij C Real Piop , 4tJi ed , p 41 , 
Cilbeit on Ueiits, 16 , 2 111 Com , 1766 ed , 42 , Ym Ain , lit “ R(‘iit/' 
1), 475 , Com Dia^jtit “ Ueiit/’ C, 6 , llVsfv (1858), 3 C J5 (\ b ) 

422, 438 , n>s/o/i V /'oim (1742), 9 Mod Rep. 309 

(q) t'o Litt 143 I) , 1*4 (lerard (Laid) and Jieecham^ft i'onirat'f, |1S94] 3 
011 295, 308, 311, C A. ; Weston y Bowes, sapid, at p 310 , and see title 
Dibiimss, Vol NT , p 119 

(/*) Littleton’s Teinne*^, o 218; TIVs/om v Bowes, sapra, di p 31(» 

(i) See C(> Litl 147 a (wlieie it is said that it a man S(‘ised ot laud in 
fee bmdctli Ins goods and lands to the ii.iyment of a yeailv leiit, tins is a 
good icntelunge wiili po\Nei lo distrain, albeit tlnTe b(‘ no evpiess wortis oi 
clniTgt^ noi to disluni) , Monijpenny v. Motiqpemif (1861), 9 11 L Cas 
114, 138 

(1) Cilbeit on 19, 20 

(0 Laiidloid and Tenant \ct 1730 (4 Ceo 2, e 28), s 6 Fealty was an 
insepaiable meident to a leveision (Co Litt 143 a) I’lie light of distiess 
and lea-lty wei(‘ also inseparable ((Jilbeit on Rents, 5, 107) Tlence every 
rent incident to a i-cversion caiiies the i iglit of distiess Sec, Im ther, titles 
Distkv.ss, Vol XI, pp 119c//sc^ , Lwin^oRn and q'jEXANT, Vol XVTIT , 
Pl» 464 et s(q , Real PliorERTT and (brATiELS Real, pi) 138 et sea, 
284, 285, ante 

(^*0 ^ooBaUeiify JRobmson 392; Bopa y 11*0/^(1876), 

3 ( li 1> 714, 72(>, Jte (ietntd (Loid) and Beeeham*s Confincf, supra, at 
p. 311 (wliere it was said " It W'as the nglit of distiess winch made tlie 
rent a len. charge ’) , SoUortf y Leavet (]’869), L R 9 Kq 22, 24, 2.5; 
m^Jhdihy Thompson R 10 P 133, 137, Saward y Ansieu 

(1825), 2 Ring 518 

(n) 44 A- 15 Vicl c 41, s 4 4. 

(o) Tbut , B 44 (1), (2), (3). (4) , see p 514, pod, 

ip) Conveyancing md law ot Pioperty Act, 1881 (44 &: 45 Vict c. 41), 
B. 44(6). 
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905. As regards the relation of rentcharges to rents desciibed in 
other ways, it should be noted that a reiitcharge in fee may in some 
cases be described by the term “ fee farm rout ” (q), A rentcluirge, 
however, must be distinguished from a rent service, which is an 
incident of tenure, being a lenfc reserved by a grantor who retains 
the reversion in the laiid(^), whereas a reiitchaign is not an 
incident of tenure, the owner having no reversion (x). Again, a 
leiitcharge in the ordinary sense must be distinguished from a 
tithe reiitcharge, which is a right to leceive jiart of tlio ])ioduce of 
land, whereas a reiitcharge is charged on the land itself (/). 

906. A rentcliaige is an incorporeal hereditament («) and is 
pnmd facie real estate (6). It is usually cliaiged on the iiilieiit- 
anco(r), but it may be chaiged upon leaseholds, in which ease it 
is a chattel real in the nature of personal estate (d) If a rontcdiargo 

iq) S(‘oSoUl(idLaiulA(it 188!2(45&4GVict c 38), ss 10 (1), 20 (!>) (m ), 
Settled Land Ad, 1800 (53 As 54 Viei c 60), 8 0, (^oiive;vaiH'iM^ and 
Law ot Propel ty Act, 1881 (44 &; 45 Vid <* 41), s 14 (3) 'I’lu* teirri 
‘‘ leo faimient ” oeeuis fi(‘quently m legislation t( LitiuLdo laud in lioland , 
RO(‘ Kenewahle Lcartdiold Ponveision Act, 1810 ( 12 A 13 Viet e 105) Land 
Law(heland) Act, 1881 (44&45Viot c 40),8S 11,12,20,20 TlLclcelatm 
lontR Tcicircd to in euch Icii^slatioii arc ui icntdiargi'S 'PIk* stin t 

meaning ol the teira “ foe farm rent ” seems to be a rent lesmviMi upon a 
gjaiit ot land Jii fee (Po Litt 143 b, n 5 , Bradhunj v Wright (1781), 2 
Doug (K B ) 624, 627, n , wdiere it is said that the rent must be at least 
one fouith of the value of the land at the time of the lescrvation) , see, 
further, title Rkal Pboperty amd (hiAiThLS Peal, p 285, ante 

(r) C^o ]jitt 87 b, 112 b; Littleton's Temiies, ss 214—216, aiifl see, 
fnilhoT, titles Landlord vnd Tenant, Vol XVUl,pp 464 etm/ , Re\l 
Pkocekty a\d PirATicLR Heal, pp 138, 139, 284, 285, anlc 

(s) Kbdmle v Stephenson (1822), I Sim Ac St 122, 124, and see title 
Distress, Vol XI , p 110 

(/) Itfuleij V Bmlham (1885), 30 Cli T> S(, 88, and, as to tithe rent- 
charge, see, fuithei, title Kreuj siA«-rf< \l Imw, Vol. XI , pp 742 el seq 

{(() ('o Litt 49 a , B1 Com , 1766 ed , 20 , Ite Brewer (1875), 1 Ch D 409, 
410, C A ; title Uk VL Pkoi'Erty ('iiaitels Peal, pp 161, 284, ante. 
Sir F, Pollock considers that the treatment in English law of a rentchargo 
as an lucoijioreal luTedilament is aibitiaiy (Pollock, Principles of (Contract, 
8th ed , p 249, n (k) , 8th ed , p, 240, n ‘(o) 

(b) Sdienf V Dyer (1762), Amb 139; a renleharge is an inteiest in 
the land Itself ’’(CVmlv (;rccd(1844), 11 Cl &Fin 491,508,510,11 L , itis 
a “ portion of the estate ” {7\U v Daete (Lord) (1876), 3 Ch D 295, 299). 
A rentchaige in lee is subject to curtesy (Co Litt 29 a) and dower 
(Co Litt. 32 a , see Chaphn v Vhaphn (IIM), 3 P. Wins 229 , title Heal 
Property and CuvrcELfe Heal, pp 183, 184, 190, ante) On the death ot 
the owner intestate it ordinal ily descends to the common law heir, hut 
when granted out of gavelkind land it descends in gavelkind {Edwin v. 
Thomas (1687), 1 Vein 489 see Stokes v Veiryer (1671), 1 Mod Kep. 
112; Randall V FnttZe (1673), 2 Lev 87, titles Descent and Distribu- 
TTON, Vol Xf , p 3 ; Real Property and OrrAXTKLS Real, p 155, ante). 
If there are no heirs it may escheat to the Crown (Intestates EstatiiS Act, 
1884 (47 & 48 Vici c 71), s 4, see title Descent and Distribution, 
Vol aI , p 24) A rentcharge granted for equality of partition descends in 
the same manner as the land (Co Litt 169 b) The yearly sum charged by 
way of interest in favour of a person who redeems land tax is m the nature 
of a rentcharge (N^ewe v. Coofc, [1901] 2 K B 7, 14 , affirmed, [1902] 1 K, B, 
682, 687, 0 A ), but is by statute peisonal estate {\h\d ; see title Land 
Tax. Vol XVIII , pp 325, 326). 

(c) Bailey v, Badham, supra , and see Abhwin v. Bullock (1899), 81 L. T. 
48 (where the charge was on an undivided moiety of land) 

(d) See p. 465, a/nie, note (5), supra, p. 474, post , and see Bignold v, Giles 
(1859), 4 Drew. 343, 346. 


Sect. 2. 

Nature of 
a Rent- 
charge. 

Rentcharge 
diBtinguiBbed 
from rent 
service and 
tithe rent- 
char ire 


An incor- 
poreal here- 
ditament. 
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SaCT. 2. 
Natnreof 
aBent- 
charffe. 


A sum 
m tain. 
Division. 

Certain 
statutes 
applicable to 
rcntchaiges. 


be charged on both freeholds and leaseholds, it is considered as 
issuing out of the freeholds only, but nevertheless with a right to 
distrain on the leaseholds (e). 

A renfccliarge cannot at common law be created by a subject so 
as to issue out of a rent(/) or other incorporeal hereditament (^y). 
The Oro\^n, however, by virtue of its preiogative, can cieate a rent 
issuing out of an incorporeal hereditament (/i) ; and a suliject may, 
by statute, do the same W. 

907. A renfccliarge must be a certain, not a fluctuating, sum (A:). 
Ifc may be divided liy deed or vill so as to render the land liable 
to several distresses (Z). 

908. As regal ds the relation of rentcharges to divers statutes, 
the Real Pioperty Limitation Act, 18I3B {m), defines “rent*' as 
extending to all services for which a distress may be made and all 
periodical sums of money cliarged upon or payable out of any land. 
“ Rent ” accordingly, as used in the Act, includes i rentcharge limited 
by deed (n) or by will (o). 

By the Fines and Recoveries Act, 18313 (p), the word “ land ” is 
defined as extending to “ lents and hereditaments of any tenure 
(except copy of court roll), and whether corporeal or incorporeal," 
and aceoidingly includos lenkhaiges. 

The Judgments Act, 1838 (q), empowers the slierift under a writ of 


(f) BntVh Case (1600) 7 (^o Hop 23 a , Richuuisofi v Rixon (1845) 2 
Jo & Lat 250 , Drew v Barry (1874), 8 I. R Kq 260, 279, C. A , see also 
Co. Litt 147 a 

if) {Earl) Y (1760), 2 Ves Sen ]7(), 178 

Ig) Gatdiner v Williamson (1831), 2 15 iV Ad 33b, 339 , Re Alms Corn 
Chanty, (Jhaiiiy Comrnissioneis v Bode, [1901] 2 (3i 750, 759; Co Litt. 
47 a , Gilbeit on Rents, 21 

{h) Co. Litt 47 a; Gilbert on Rents, 22, A -G v Coventry {Mayor) 
(1716), 1 P Wms 306 ; and see titJo Co^STITUTlONAL Law, Vol VI , 
p 495 

{i) Re Geiard {Lord) and Beecham's Coniiact, [1894] 3 Cli 295, 315, C A 
(wlieie a rent reserved under statutoiy poweis out of an easement was 
hold to have been properly de^nbed in ihe eontiaot lor sale as a icnt- 
cliaise) , comi^aie Be BajrteCs TtuUs, MaUniqy Addison (1911), 103 L T 
427, allirmed (1911), 104 L T 710, C A , and see iiute (y), p 470, 

(7i,) v Mat shall (1872), L R 8 C P 269 (where an inmate of a 

charitable loundation, wlio was entitled to a shaie ot the buiplus, if any, 
of the lents ot the charity estate, was held not to have a rentcharge, on the 
ground that his interest was flnctuating) 

(l) Bivts V Watson (1839), 5 M & W 255 , seo Whitley v Roberts (1825), 
M Cle. &Yo 107; Ards v IPriMm (1609), Cro Ehz 637, 651, Warner v 
Baynes (1750), Amb 689 AYherc a rentcharge is held by A and B as 
tenants in common, it the teno-tenant pays the whole to A, after notice 
from B not to do so, B can disliain loi his share (Hanison v Bamhy 
(1793), 6 'IVim Rep 246) , see. luifcliei, p. 614, post 

(m) 3 & 4 Will 4, c 27, s L 

(ti) Jones v Withers (1896), 74 L. T 572, C A. ; and see title Limitation 
OF Actions, Vol XIX , p 107. 

(o) James v Balter (1837), 3 Bmg (v r.) 544, 553 , and as to interest 
payable on redemption ot land tax, see Bkene v Cook, |]901j 2 K B 7, 
14; aftiimed, [19021 IK. B. 682, 687, (' A , title Land T^x, Vol XVIII , 
pp. 325, 326 

(p) 3 Ik 4 Will. 4, c 74, s 1 ; and see Idle Real Property and Chat- 
tels R iiAL, pp 249, 250, amle, 

(q) 1 & 2 Vict. c, 110, B. 11 ; and see title Execution, Vol.^XIV., p. 66. 
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elegit to take in execution the ‘‘lands, rents and hereditaments’* Sect. 2. 
of the ]udf>mpnt debtor, words which include a rentcharge {r\ Nature of 
In the Settled Land Act, 188ii (s), a rentcharge is included in ® 

‘‘land,” which is defined as extending to ‘'incorporeal heredita- charge, 

ments” (f). 


A man is not as a rule entitled to vote in respect of the owner- 
ship of a rentcharge, ^\liich word includes in the Representation 
of the People Act, 1884 («), a “ fee farm rent, a rent seek, a chief 
rent, a lent of assize, and any rent or annuity granted out of 

land'’(r). 

A rentcharge can, it scorns, he vested by an order made as to 
“ laud ” under the Tiustee Act, 1893 (a), s. 26 

For the pniposes of tlie Finance (1909-10) Act, 1910 (fc), Part T , 
the expiession “ rentcharge ” means “ any pei petiuil rent or annuity 
granted out of land” It is included m the expression '“hxed 
chaige,” hut not 111 the expression “ lands or incumbrances ” (c). 

Sect. 3. — Nature of an Annuity, 

909 An annuity is a sum of money payable yearly, or at any A charge on 
rate peiiodically, fiom a source which is exclusively or at any rale 
primarily jiersonal (‘state (^/). 

910. Puma /ucir an ainuuly is itself personal estate (r). Thus, Pcrwnal 
annuities weie held to be in the nature of peisonal estat(M\hen 
granted by the Crown out of IJarliados duties ( / ), or out of the 
levenuos of the Post Office (//), or out of coal (luties(h). So also 
where, under statutory powers, limited owners granted easements 
and chattels to a company, suhjtjci to the iiayment of an annual 
rent or sum to the giautors, their executois, administratois and 
assigns the interest was pcTsonal estate (/). Whore a will dnects 

(r) Uudc ‘1 tlie law boforc 18.‘18 a reiitcliarge njjght have been taken 
undiiT nw elegil (Wotloii y (lOOOj, Pro Ehz 742) 

(s) 45 4() Viet c 3S 

{t) lhi(J ,» 2(10) See Re Bective EVfafe (1891) 27 L R li 364, Re 
Brewer (1875), 1 ("h D 409, 0 A , and ior fuithcr diliiutiona of “land,** 
see title Re \l Peopertt and Chattels Real, j)p 156, 157, ante, 

(ti) 48 & *19 Vict c 3 

{v) Ihul , ss 4, 11 ; and see title Elections, Vol XIL, pp 147, 148 

(a) 56 & 57 Vict c 53; see Re Harnson^ Setoii Judgments and Oidera, 

7th ed , pp 11 80, 1208, in which case, however, the woid “ hcieditameiit ” 
was added to the oidei 

(h) 10 Edw 7, c 8 ; and see title Revenue, p 550, note (d), 'post 

( 0 ) Finance (1909-10) Act, 1910 (10 Edw 7. c 8), h 41 

(d) Snvery Y Dyer (1752), Amb 139,140, Co Intt 144 b; 2 Bl Com, 

40; Term ea do la Ley, tit Annuities, Com Dur,tit Annuity, Roll Abi , 
tit Anmiitie; compare Anon (1536), Dyer, 24, Btgnold v Gilex (1859), 

4 Drew 343, 346 

(c) ^>uch an inteiest “ conccineth no land nor savoureth of the icaltie” 

(Co Litt 20 a) 

(/) Aubm V Daly (1820), 4 B. & Aid 59, Stafford {Earl) v. Buckley 
(1750), 2 Ves Sen 170 

{q) Eoldernesse [Coimtess Dowager) v Cmmaithen {Marquis) (1784), 1 
Bro C C 376 

(h) Radburn v Jetms (1841), 3 Beav 450; compare A -G v. Richmond 
{Duke) (No 2), [1007] 2KB 940, per Brat, J., at p. 973. 

(1) Re Baxter's Trusts, Mailing v. Addison (1910), 103 L. T. 427, affirmed 
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SBOT. 3. 
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Giftbot 
“ annuities ” 

( oMtrued as 
rentchartfes 


(rift fio aq i( 
devolve on 
death Jike 
real estate. 


an “annuity” to lie paid out of real and pernonal estate, the 
interest is pt imd facie personalty (j). 

m The general rule is that annuities are included in the term 
“legacies” in a will(/c), and even in the term “pecuniary 
legacies ” (0, unless the will shows a contraiy iiitontion {m). Gifts 
by howevei, of interests called “annuities,” accompanied by 
a charge on laud, may, on consti notion, be held to amount to 
gilts of rentcluirgos payable exclusivelv out of the laud. Such 
construction may bo placed upon the gift if expiess powers of distress 
are given (//), or wheie the annual sums aio refeired to as 
“annuities or rentcharges ”(o), or where the will contains other 
in(li(‘atioiis of intention that the gift is of a rentchar e[i p), 

912. Although an annuity is personal estate, and is payable out 
of personal assets, it has this peculiarity, that it is capable of being 
given in such a manner as to devolve on death In the same maiiuor 
as real estate (q ) : tlius it may be given to a man and his luars, a gift 
which confers an estate m fee descendible to the laur in defriult of 
alienation 0 ). Again, an annuity may be given to a man and the 
lieirs of Ins bodv(s), but a liimtation in the lastunentioned form 
does not constitute an ('stale tail, ])y reason of the Statute DeDoiiis 

(mil), 104 ]i 'P 710, 0 A , (ompaie Jie Geimd Ihoid) and Vtcahini's 
I I8‘J4J 3 (Ml 20r», .ilo, C‘ A , and Re(‘ iioK^, (j), p 

(j) Panorih v Paibons (IS(iO), L 11 8 K(| 2(»0 , Tui/lof v ^luitnidale 
(1841), 12 Sim laS , ffoffiit \ IhcJund^ (J8S2), II L It ii 27S , Pc 
TrcnchuuU TrencUard v Tmuhaid, jlliOd] 1 (Mi 82 A sl.ilat(u\ cLaiire 
ol an tinnudl sum on a Htainlory undoiiakiug, ((nn])iisiiin h<M<‘ditain(‘n(s 
foipoical and nuoipoieal, and pi'isoiuiH^, (*i(*at(‘S an inioiost winch is 
])rjhOiniJ, not if al, estate (Re UarlcPh Tt list's, MalJinq v AdJisov (IlHO), 103 
L T 427 afliimed (/MU), 101 L M^ 710,1’ A 

(1) I/cfiihv 11 ( IS.");]), 3 l)e (a AI vV;(J 601, (iOtJ, ( ) A , 

tiimih (1860), 1 Dicvv A- Sm 204 , and me title 

(l) GasUny A^/c/a- { 1866), L 11 2 Kq 281 291 

(m) ShipjH v Towet (1842), IV () (Mi Ca^ 411 , Goinfidd 

V (184,5), 2(’oll 184; Wardv Grey (1859) 26 IUmv 485 WUeiea 

testator bcMpn OIkmI to caeh of Ins executois “ the bum ol 1400 a yeai diiiiiifi; 
tlio teim ol 5 veaih,” tlH*be sums were held to bo aiiiunlieb payabk out ol 
income and not k facies jiayable out of corpus, but pobtjioiied iii time ol 
payment (Scttohlfeld v Itcdjem (1863), 2 J)i(‘W' Sm 173) 

(n) Turnery Turner (1783), Amb, 776, Tuyloi v Minhuduh (J841), 
12 Sun 158,160, rutdnugy /kn r/c/i (1881), .51 L J (oif)74, (’ A , Shp- 
pmUon y Tower, supra, Sinuelt y UoIhU (1873), L. ll 12 K(p 201; 
eomiiaro Poole v JJauu (1873), 42 L .1 (cH ) 348 

(o) Ion V Ashton (1800), 28 IJeav 379; BucUcy v BucUeg (1887), 19 
L. R. Ir 544 

(p) Be iranuff, Greer v. (18M6] 1 I R 427 ; Lomar v Lomax 

(1849), 12 Reav 285, 290 , compare iilc Trencliard, Ttendiurd v Trcnckaid, 
hupia (wMicre tin', question was tieatcd as one ol constiiiction) 

iq) Turnery Ti/rwdr (1783), 1 Bio (’ C 316^323 * 

(r) Biqnold v Giles (1859), 4 Drew 343, 346 , and Re(' title Real 
PKOPE urY AN’D (MiATTELS Real, p 165, dule liibiances of limitations ot 
this kind occurred in Badhum v. Jeruin (1841), 3 Boav 450 , A^ubin v. Daly 
(1820), 4 B. & Aid. 59 ; Stafford (Earl) v Buckley (1750), 2 Yes. Sen 170. 

(s) IJoldernesse (Countess Doivager) v Ca'tmcotheti (Marquis) (1784), 1 
Bro. C. C 376 ; compare Be Wyuch's Trusts, Ex paUe Wynch (1854), 5 De G. 
M & G 188, C A. (where an annuity was bequeathed to a mariied woman 
for life and the issue ot her body). 
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Conditiona]ibus(0» which contains only the ’word “tenement,” and 
an annuity, although a hereditament, is not a “ tenement ” (ti). 
Where an annuity is limited to A and the heirs of his body, a con- 
ditional foe is created, and A can alienate the annuity as soon as an 
heir of his body is born, m the same mannei as he could have done 
in the case of leal estate bedore the Statute l>c Donis Con- 
ditionalibus (a). Rut although given with words of inlu-iitance, an 
annuity is personalty for all purposes otliei than descent 


Part 11.-- -Creation of Rentcharges and 
Annuities. 

Sect. 1. — RcnUhmora, 

Sun - Sec r 1 — In (Irnci al, 

913. There are three inodes in which a ronichaigc uiav bo 

created It may be created by instrument mlo or 

(2) by testamentary disiiosition, or (S) by or under the poAiers of a 
statute (d). 

SUB-Sn(T 2 — (heafinn hy In^^intmtnt luivi 

914. To create a rentchaigo by an instiiiment n/f/*/ nios the 
instrument must as a geneinl rule be under seal , foi a rentcharge 
is an incorporeal hereditament (f*), and it is settled that, whether for 
a freehold or a chattel interest, such a heieditainent cannot lie so 

(t) Stat (1285) 13 Edw 1, c 1; and see title Real Pkopertt anu 
Pti\ttfls Real, pp 172, 241, 242 (Uife 

(u) IlKpwld r Giles (IS5*)j, 4 J)ic\v 343, 347, W‘e Tmnrr x Tiiinvr 
(1783), I Rio C C, 310,323 In this respect an iinniiity diUcrs from a 
u‘iitcharg(‘ ; sec Oo Lilt 10 b 

(e?) {Slaffoid (Enrl) X Bucllei/ (1750), 2 Ves Sen 170, 180, Co Lilt. 
20 a ; Ho Eivctt-Carnac^s {Sn J ) Wdl (1885), 30 Oh J) 130, per Oiiitty, 
,1 , at p 141 , compaic -1 -(? ^ lii<hmond {Duke) (No 2), [1907] 2 K 13. 
940, 973; and see title Re4L Ekopkktt aed Oiiattkls Real, p 172, ante. 

(h) Avbin V Daly (1820), 4 13 & Aid 59, Badbinn v Jeivi^, (DJ41), 
;j Heav 450 

(c) For various forms of f»iant of a lentcharge, sec Kneyclop.edia of 
Eorni.s and l^rceiulents, Vol 1, pp 545 et seq , Vol II, pp 17, 19, 
Vol VJ , pi» 483, 487, Vol AIll , ])p 290, 307, 383 Eoi form ot a grant 
in lieu ol dower, see ibid , Vol V , p 475 

(d) A claim to icnt on the ground ot prescription is mentioned by 
Sir E C'OKE (Co Litt 114 a, 14 1 a), and ft has been said that the title by 
piesenption is ap])lioable 1o incniporea.1 liei edit aments {Bc(iucha7np (Karl) 
V. lEmn (1873), L R 6 11 1 j 223,238) But no modern instance ol sucli 
a claim can be lound in the books, and it is evpic.'isly excejited iroin the 
Prcsciiption Act, 1832 (2 & 3 IVill 4, c 71), s 1 Ftom long payment of 
lent, however, the courts have presumed ariangoments made luniiy years 
ago lor such payment, see 4(hiam v f^imdunch (1877), 2 Q J3 D 485, 
492, C A ; Foleifs Chmiiy Tinstees v. Dudley CorporaUorij [1910] 1 K. 13. 
317, 323, C A , Sanders v Sanders (1881). 19 Ch D 373, C A ; Re 
Boni^ord's B state, Bomf 07 dx mile, [1^04] 1 1 R 474; Bndgewaier {Duke) 
V. Edwards (1734), 6Bro Fail Oas 368. In the case of charitable lent- 
charges, their existence may be proved by long contmued payment ; see title 
Charities, Vol IV , p 203 As to prescription, see title Easements and 
Profits a Prendre, Vol XI . pp 256 ei seq 

ie) 3 Cru. Dig , 4ih ed., 289 , and see p. 467, ante. 


Shot. 3 
Nature of 
an Annuity. 
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Deed 
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SlOT. 1. 

Bent- 

charges. 

Agreement 
to grant a 
rentcharge 

Kstates and 
interests m 
rentcharges. 


created (/) otherwise than by deed {g), A rentcharge may be 
created by deed poll (A). 

An agi cement to grant a rentchaige, issuing out of the land of 
the graiiior, which is evidenced by a writing not under seal may be 
enforced Such agreement may entitle the grantee to have the 
rentoliarge furthei secured by the ])ersonal covenant of the grantor (/c). 

915. A rentcharge may be created for an estate in fee simple (Of 
in fee tail for life («), or for a term of years ((0- Again, a 

(/) Ar to the yr.uit of A lent dial ge by one copaiconer to another, for 
equabty of paitition, see title rAimiTO!^, Vol XW , p. 815, note (/). 

(r/) Oo Jjitt 109 a , Hewlins'v t^lihppnm (1826), 5 13 & C. 221, 229 , see 
Bird V. fTiqqinson (1837), 6 Ad & El 824, Ex. Oh ; and see title Deeds 
AND Otiieu Instruments, Vol. X , p 361. In tho oaae of rontdiaiges 
created by deeds before 1882, tho deed usually provided ex'piess lemedies 
lor enfoicmg payment out ol the laud by dislress, entry, and the limita- 
tion of a tenn pf years Wheie the instiument romes into opeiation 
after tho Slst December, 1881, tho rentdiaiger can now by the Con- 
veyancing and Law ol Piopeity Act, 1881 (44 & 45 Vift e 41), s 44 
fhce p. 514, post), himself enloice payment by distress, entry, or a demist'l 
ioi a term. A rentchaige la also Irequently secuiKd by the peihona 
covenant of the creator, and sometimes special iiowois aie i>iven lor llio 
appointment of a rticciver , see p 520, po<i An oidinai v nisi am o of tho 
creation bv deed in modem times ol a leutcharge occurs iii the binitalion 
of a joiiituio usually insetted m a maiiiage settlement ot leal estate; 
see tlie foiiiis in Davidson, Conveyancing Piecedents, 3id cd , '"ol 111 , 
pp 982 et seq , and Mr Waley’s leinaiks on their propei liamowoik, %bid , 
ZiOetaeq , see also title SettlemenTvS A jomtuie rentcharge )nimd faae 
takes eftect on the liiisbaiid’s death {Re l)e Boqhion, T>e TJoqhion v I)e 
Hoghtoih [18961 2 Ch. 385) Piecedeiits of vaiious documents lelating to 
the creation and assignment of rentcharges will be lound in the EiicycJo- 
ptedia ol Foi ms and Piecedents, Vol 1 , pp 543 et seq 

The stani]) duty on a giant of a ient( barge is the s.irne as on a convey- 
ance of laud, ulietliei the giant is foi valuable coiisHlmalJon (Stamp Act, 
1891 (54 ^ 55 Vict. c 39), s 54, see title Sale oi Land), or voluiitaiy 
(Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), s. 74) ; see title Ke venue, 
pp 700 et seq , post 

{h) Littleton’s Tenures, R 218, Gilbeit on Pouts, 38 ; Gtenonv Rawbon 
(1726) Cas temp King, 57. 

{‘b) Jarl{son\ Lern (1792), 3 Bio C G 605, Coles y 75’m>//iw7u (1804), 
9Vefl 234,246; Wellesleqy (1839), 4My. &,Cr 561,579, and see 

Kenney v. Wejham (1822), Madd A, C 355 , Moitimer v Vappei (1782), 1 
Bro. C. C. 156 , Popey /.Ws (1774), 1 I3ro. Pari Cas 370, (Uirbeiy (Loid) 
v. Weston (1757), 1 Bio Pat! Cas 42',) 

(/>) Bowery, Cooper (1843), 2 Ilaie, 408. 

(1) ('o Lilt. 144 a , 3 Cru Dig , 4th od., 289 , Gilbertson v. Richards 
(1859), 4 II. &N. 277. 297 

(rw) Jhid Foi instauccs, see f^'hcpnn v Chaphn (l';34), 3 P 5Vms 229 ; 
Bohmsony [1903] 1 (9i 865,871, A -G v Rnhmond(J)uLe)(So 2), 

[1907] 2KB 940 Wheie a rentehargo is granted to A in lad without 
any limitation over in lee, A on diseiitailiug acquires no more tlian a base 
i<‘e (Co. Lilt. 298 a, note (2) ; Chaphn v ('haplvn, evpia) As to barring 
an entail m a leiitihaigc, see also WJnl field v. Fansset (1750), 1 Vosr Sen. 
3S7, 391. As to base lees, see title Heal Properit and Chattels Heal, 
pp 262 ei seq , ante 

{n) Co Litt. 144 a ; 3 Cm Dig , 4th ed , 289. For instances, see Srmth 
V. Fajnahq (1666), Cart 52 , Salter v. Butler (1602), Cro. Ebz 901 ; (U^p^t 
V. Jackson (1824). 13 Puce, 721 ; and for a limitation of ajointure rentcharge 
to a sumviug wife during her life, see Ilambro v. Uamhro, [1894] 2 Ch. 564, 

(o) Be Fiaser^ Lowthcr y Futser, [1904] 1 Ch, 726, C. A. A rentcharge 
held by a person as tenant at will is relerred to m tho Real Property Limita- 
tion Act, JS3,S (3 A 4 V\ ill 4, C. 27), s. 7 ; and see title LiaftTAHON of 
AGTiovfif VoL XIX., p. 123. 
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rentchsrge may be created for an estate pur autre ne{p), and also i- 

in remainder after an estate for life (5). Rent- 

p.hfl.TiyflB. 

916. A roiitcharge already created cannot at common law bo — 

gi anted so as to commence in jutino(r), but may l)e so granted Time of com- 
when it IS created de iioio{s). Tlie time of commencement must 
of course be within the period limited by the rule against 
perpetuities (t), 

917. Theie are two foims of words in which rentcharges may Koimof 
be created by an instrument inter iivos, namely, (1) by common law instrument 
grant oi leservation (?/), and (‘2) by a limitation taking effect under ° 

the Statute of Uses (a). If the instrument creating the rentcharge 
operates as a common law grant, the grantee does not obtain seism 
ill deed of the rentcliarge until he has actually received part of 
it(/>J, and he could not bo tioatedas having been m the actual 
possession” of the rentchaige required m the caS>e oi a county 

(p) 3 Cm l)i£^ , 4(.]i 0(1 , 280 Ak to such an estate, see title Ktaf. Pro- 
rriiTi VNi) Oil v'l J ELS lie \.l, pp DHel seq , ante 

(q) V (Ph)2), ^ (^Iv 0, Co Litt. 298 a; aoo also Smith v. 

Fai nabq ( 1 666), Cai t .52 

(r) 3 Cm Dig , 4tli ed , 293 , Challis, Law of Real Pio])oity, 3rd od , 
pp ill, 112, and see title I*n VL Pkofekty and Chattels Eeal, pp 216 
et bvq , miter 

(s) 3 Cm Dig , 4th ed , 203 , hco (hlheit on Rents, 60 , Sulton'b Jlospbial 
Case (1612), 10 Co Rep 23 a, 27 b , Thockmeiton v Tkk \} (1555), Plowd. 

145, 156 , title Real Pkopeiity and Chattels Real, 216, note (p), mite 

{t) See title PEUPETiiruES, Vol. XXII., pp 299, 300 et seq The 
stat.utoiy poweia and loniedios for locoveniig a icnt ])joj)erly limited aie 
not within the iiile (('onveyaiu'iiig Act, 1911 (1 & 2 Geo 5, c 37), fl 6 , hoo 
title I’erpetlitiks, Vol XXI I , p 299, note (d ) , and p 517, poist). 

(k) Wheie a lentcliaigc i^' cicatcd by couinion law lesoi cation there is 
in ctleet a grant ol the land by the owner theicof and a giant oi the rent by 
the grantee ot the land {JWowmng v. Benton (1555), Plowd 134, mqncndo , 

3 Picston, Ahstiacts ot Titles, 55; compare Ewmi v Giaham (1859), 7 
11. L. Cas 331,345; Dm ham and S unde) la ml Rail Co v Wallei 
2 B 940, 967, Ex Oh ) And the coiiveyauco should be executed hv the 
grantee (Gdhotfton v. Ihchmdi (1859), 4 H. N 277) As to the distmc- 
tiouh betvv('-eu the gianl, ot a lentcliaige and the reservation of a rent- 
chaige, see luither, Co Litt 148 b 

(a) 27 lion. 8, c 10, see ibid , ss. 4, 5; 1 Sandens, ITsos and Tmsis, 

4th ed , p 105 , 2 ibid , p 32 , Sugden’s Gilbert on Uses and 'Ihuhts, 
p. 193, note (4); see Encyclopaedia ot Forms and Precedents, Vol 1., 
p. 547 ; Vol Xll , pp 598 et seq , Vol Xlli , pp 296 et neq Ordmaiily 
a rentchaigo is cioated under the Statute of ITscs (27 lion 8, c 10) 
by a limitation ot land to A and his hens, to the use that B and his 
lions shall re(ioive a rontcharge Should, however, the land be limited 
to A and his hens to tho use ol B and lus heirs to the use that C and hia 
heirs shall loeeive a rentchaigo, this does not transgiess the rule that a 
use ( aimot be limited upon a use The second use does not create a trust, 
but gives a seism m the rent to 0 [Hanh/ v. Can oil, [1907 J 1 1 R. 166, 

173 ; GilbeiUonY llichaidn (1859), 4 II & X. 277, 297 , compaio title Real 
Property and Chattels Rjul, pp 271 et seq., ante). Where A granted 
land to B and hia hens to tho use that A and his heirs should receive a 
rentchaige, and subject theicto to dowci uses in lavour of B, a subsequent 
common law grant in the deed of the same rentoharge by B to A was 
treated as inoperative (Hartlei/ v. Maddocks, [1899] 2 Ch 199). 

(h) Co. Lilt 160 a; see title Real Property and Chattels Real, 
p. 290, ante , CJiaJlis, Law ol Real Propeity, 2nd ed , pp 2(>6, 209 ; 3rd 
ed., pp. 233, 236, 
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voter by the Sepresentation of the People Act, 1832 (c). If, how- 
ever, the instrument operates under the Statute of Uses (rZ), the 
grantee acquires seisin in deed of the rentcharge by virtue of the 
statute (/’), and, even before ho receives it, has the “actual 
possphsion ” required for fiancliise (J), 

918. A lien on land for tlie purpose of securing a rentcharge may 
juise from a covenant (//), or from a clause appointing a receiver (fe), 

919. A lontcharge may be created out of an estate in foe 
simple (i), in fee tail(/.), or an estate for life (/), whether the land 
be freehok^w) or copyhold (a). It may also be created out of a 
term for yoais(o); but in this case the interest so created is a 
chattel interest ( p). 

Where land is held by A and B as tenants in common <^/) and 
they make a common law grant to 0 of a rent of ‘20.s-. per annum, 
C has two rents of 20s. (r). If, however, A and B hold as joint 
tenants, it seems that 0 only has a single lent Tf A and Ti aio 

(c) 2 & :5 Will 4, 0 45, s 20; floo v Tbotndcy (1840), 2 C H. 

217 , llaudni v Tiveilort Oveiseo^ (1810), 4 (\ U J ; Otme'ti Case (1872). 
L 1? 8 V r 281 ; and soo title ELeciioNS, Vol XU , p. 148, iiole (o) 

(</) 27 Hen 8, c 10, hoe title KnaL PiiorEKTY and Chattels Keal, 
pp 271 cl seq aule 

{e) Statute nl Uses (27 Hon 8, c 10), s. 4 

(f) Ueehn v Blain (1864), 18 C, B. (n. s ) 00; Hadfield's Case (1873), 
L U 8C. ? 306; Low(Oikv Ofc/sms (1883), 12 Q B J) 369. 

iq) WdMeif V \Ve((esle}f (1839), 4 Ms 6c Cr. 561, 579; \y/nle v. 
Aitdeisoti (1850), 1 I Ch 11. 419; see Motntnqhn (('onviess) v Kernie 
(1858), 2 1)0 C. & J. 292, C A ; Watsoii v Smllebr (1829), 1 Mol. 585, 
conipaie Du on v (laiffe'ieCSal), 1 Do (i J 055 

(h) Cuulod v. fi<oliish DiovidenilnsUtulion, f]893j W. N. 140; alliimod, 
[18941 W N 88, C A 

(t) Tins IS usually the estate out of wliieh a i(*ni eliaigo giaiited. 

Ik) See v. ^tapJeion (1.573), PJowd. 430, 436 

{1) Monif penny Y. Many penny {liiGi) 31>c(j J 572; 9 IT L C^s 

1 14 (wlierc a man purported to grant aienteiiaige to Iuh kui viving wife diiTuiG: 
her life out ot lauds of wliieh lie liiinself was onlv tenant tor hie, and the 
deed was eonstrued as containmg a lovoriant binding ins personal estate) ; 
eom])are Tea^-dale v Teaadale (1726), Cas. tewp King, 59, Font v. Tynte 
(1865), 2 Do G. J & 85m 557, C. A. 

(ni) This IB almost invaualdy the nature ol the tenuie of lands charged 
with a rcntcliai ge. 

(w) See Lumley on Annuities, p. 227 

(o) Co. Litt. 14'’ b , Moiulsou y JMsJiaw (1608), 1 Wms Sauiid 180e , 
BvWs Cose (1000), 7 Co. Rep. 23 a; Be Fraser, Lowther v. Fraser, [1904J 
ICh 111, 726, C A. 

(p) Ee Fhim, Lowther v. Fuiser, supm , Co. Litt. 147 b ; BnU's Case 
(1600), 7 Co. Rep 23 a; Snffeiy v. Elqood (1834), 1 Ad. & EL 191; 
Copinger on Renta, 1886 ed., ]> 112. In the case oi a rentcharge created 
out ot a teim of ycais it should be noted that the Statute ot Uses (27 
lien. 8, c. 10) does not apfdy , see title Real Pkovekty and Chattels 
Ri'^al, p. 274, ante , also that the remedies given by the Convoyaiieing and 
Law ol Property Act, 1881 (44 & 45 Vict. c 41), s. 44 (see p. 514, post), 
may not be available, unless the woid land ’* in ibid , s 44 (which word 
bv ibhd , 8. 2 (li,), includes “ land of any tenure *’), includes leaseholds ; as 
to tin*,, see Challis, Law of Real Property, 3rd ed., p. 424 ; Co. Litt. 93 b ; 
Ee Kershaw, Drake v. Kenhaw (1888), 37 Ch. D. 674, 677. 

iq) As to tenancy in common, see title Real Pkopertt anh Chattels 
Real, pp. 206 et seq., (mt$. 
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joint tenants («), and the guuil is made by A only, and he Skot. i. 
subsequently releases to B and dies leaving B suiviving, the rent Rent- 
will continue after A’s death (a); but if A predeceases B without charges, 
having released to him, the rent ceases on A’s death (/;). 

920. A person cannot, at tlie same niomt'nt grant a perpetual Peipetuai 
rentcharge issuing out of fieehold or copyliold land and also the lentchai^e 
fee simple in the same land to the same person (r) AVhere a 
copyholder covenants to surrondei bis copyholds by wa} of mortgage tee simple 
and by the same deed grants to the mortgagee a power to distrain 
for the interest on tlie principal mortgage debt, tlio gKint opeiates 
as an immedi.ite grant of a rentcharge, wliich, however, \m 11 cease 
upon the adiuittauce of the mortgagee (c) 

921 The grantor of a rentcharge must have an estale or Ksnieof 
inteiest in the land out of winch the rentcharge is made to issue, 
as gn'at as if not gie.itor than the estate or interest ^created in the the iltoit 
rentcharge (rf). If he piu ports hy deed to cieate tlie rentcharge for seated 
a groatei estate or inteiest than that which ho has in the land, the 
nuitcliarge is valid in so far as his estate or interest in the land is 
able to suppoit it(c). Appaiont exceptions to the general iiilo 
which refiuiies the grantor’s estate iii tlie land to equal or exceed 
the estate or interest in the rentcharge gi anted aie alJorded by 
various statutory enactments, the goueial effect of which is to 
empower limited owners or parlies under personal disaliilitica (/) 
to dispose of land in consideration of a lentcharge. But, at least 
ill the case of sales for huilding purposes by a tenant for life under 
statutory powers (q), this apparent excoi)t]on is not a loal exception; 
for, altliough the limited owner may bo emjiowered to convey in 
fee simple subiect to a reservation ” of a rentcharge (//), the 
ti ansaction appeal s to take effect as a grant of the rentcharge by 
the grantee m fee simple of the land (i). 

(s) As to joint tenancy, see tille Kbal Propertt and Chattels I’ral, 
pp. lia) ct Ncq , ante 

{n) Co latt isr) a 

(6) Ihd , 184 b , as to copaiccncrs, see Co Litt 185 a. 

(c) Freeman v Edmnds (1848), 2 Exch 732, 739 

(d) Doe d iinriod v. Oileif (1840), 12 Ad & K\ 481, 487 ; Ficenian v. • 

Edwiuds (1818), 2 Excli 732, 739 , Jolhj v. Aibuthnol (1859) 4 Do (1 & J. 

224, 241 

{e) Faffeuf v Elgood (1834), 1 Ad. & El 191; Co laC 147 b Thus, 
jf a rent m lee is gi anted by a tenant in lad, it. will ni any ease be 
valid duiiiig hiH life, but on Ins death it Vill deterimiii (I ('o ffep 48), 
unless he bars the entail, m which case it will eontmue {tlnd); and 
see Monifpcnny v. Ifonypemny (1861), 3 Do G & J 572 , 9 II. ]j. Cas 1 14 ; 

Teasdale V (1726), Cas imp. King, 50 , FouIy. Tynte (1865), 2 

Do G. 3 & Siu 557, 0. A , and, as to the lights of lontchameis and 
ammilTants as alfected by the quantum of the doiioi s estate, S(‘e, tinther, 
pp. 497 et seq , post 

(/) See, eq , the Settled Land Act, 1882 (45 & 46 Vict c. 38), s. 10; 

Settled Land Act, 1890 (63 A' 51 Vict c 69), s 9 

(q) Under the Settled Land Acts ; see titles Sale of ; Settle- 
ments. 

{h) See the Settled Land Act, 1890 (63 & 64 Vict. c 69), s 9 

(i) Ihd , s 9 , conipaie Ewart v Qraham (1869), 7 H L Oas. 331, 346 ; 

Durham and Sundoland liad Fo y TTaZAer (1842), 2 Q B 940, 967, Ex Cli. 

As to sales of laud in consideration of a perpetual rentcharge geneially, 
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922* Any rentcharge granted since the 26th April, 1855, other- 
wise than by marriage settlement, for one or more life or lives or 
for any term of years or greater estate determinable on one or more 
life or lives does not affect any lands, tenements, or hereditaments 
as against purchasers, mortgagees, or creditors, unless registered at 
the Land Eegistry(;). An unregistered rentcharge is, however, 
valid as against persons taking notice of it (A). 

Sitij-Sect 3 — Creation hj Testamcniai y Jhsjmtlwn 

923. A rentcharge, that is, an interest in the nature of a 
lentcharge, may be created by will (0, for which purpose it^ is 
unnecessary to use any particular form of woids. The question 
whether a lentcharge is created by a will is one ot consti uction, 
and the indication of the tobtator’s intention to cieate an interest 
having the incidents of a legal rentchaige is sufficient (m). Thus, 

the land of a lunatic can, with the sanction of the jinluo in lunat'v, ho sold 
lor such a consideration (Re ]r«rc (a Petwii r>/ Unsound Mind), [1892] 
1 C.h 344, 0 A , bee title Lunatics and Persons of Unsound jMind, 
Vol XIX , !> 443) The land ol a niunici}).il cor])oiation can also, with 
the sanction ot tlie Local Glov(*innH‘nt Ho.iid, he sold hn ahko considcTatiou 
(Bcarhoiouijli Voiponthon v Uoopci, [lUlOj 1 Ch b8 ; see title Local 
Government, VoJ XIX, ]> 318) It sooriis, however, that the ordinary 
power ot sale and e\chani>e does not aiithoiise a sale in coiibnloTation of 
a lentcharge (Bead v. Bhmo (1807), Siigden, Poweis, 8th ed , p. 864). 
Sales and conveyances ot laud to pnulias<*is in coiibidei atioii of lent- 
charges are common in some paits of the noith ol Kurland Pioccdcnts 
of such conveyances will be loiind in th(‘ rmcvdopiedia of Toims and 
Piecedeiits, Vol XII , pp .594 et seq. The ])Obition, on th(^ death ot such 
a purchaser, of his legal ptusonal lepiesentalive is d(*all with in the Law of 
Pioporty Amendment, A(t, 1850 (22 & 23 Yict c 35), s 28 , and see the 
text, infra. No vendoi’slicn onlandaroseinfavoui olavtndoi who agreed 
to sell the land in (onsider.il ion of a hte annuity to be si'cnied by bond 
(Dixon v. Gai/fere (18.57), 1 De ti & J 655 , ami s(‘e Ihe o.iilier decisions 
theie discussed) Wheie, undci the pow(‘is of the Lands (Maust's Consolida- 
tion Act, 1845 (8 &: 1) Vict c 18) s 1(1 (aimnnh'd by the Lands Clauses 
Consolidation Act Amendment Act, 18()0 (23 A 24 Viet c 106), ss 1, 4, see 
title COMriTLbORY Cum ll VSE of L^ND and COMPENS VTION, Vol VI , p 59), 
land was auiet'd to be sold to a comp.iny in considei.il ion ol a oml charge, and 
before come^aiice the rentchaige fell into arroai, the vcndoi had no hen 
on the lain! loi the aiieais (Jeisey (Earl) v Biiton Ferry Floaling Dock Co, 
(1869), L. K 7 K(i 400) Gn the otliei hand, when*, .aftm convt^yance, 
the rentcharge iell into aiieai, the vendor was allowed, no! withstanding 
the appointiiieiit ot a iec(*,ivei of the tolls, piotils, and income ot the uiidei- 
takmg, to distrain 4ui the airoais upon the land, as well whore a powei to 
distiain was expressly given by the conveyance (Eifion v. Denhiqli, IMhu, 
and Coriven Rail Go (1868), L« E 6 Eq. 14) as wheie it aiose under the 
Landlord and Tenant Act, 1730 (4 Geo 2, c 28), s 5 (Euton v JJenhiqh, 
Euthin, and Coiwen Bail Co , Bielman v. JoAju (1868), L. U 6 Eq 488) 

A power to invest upon lieeliold oi le.asebold giound lents may authorise 
tile purchase ol such rents (Be HJordan, Lego v Mordan, ri905j 1 Ch. 
515 C. A.). 

(l) Judgmints Act, 1855 (18 & 19 Vict c. 15), s 12 ; Land Cliaiges Act, 
19(»0 (63 & 64 Vict c. 26), s 1. 

(h) Greaves v Tojiold (1880), 14 Ch. D 563, C. A 

U) See, eq , JRamf^ey v. Tkornqaic (1849), 16 Sim. 575; Gully v Davis 
(1870), L li. 10 E(( 562 As to ieme,dies for (mforemg pavment, see 

514, pobi , oompaie pp 466, 472, note (q), ante , and sec title Wills. 
Eor form of devise of lentcharge, see Encyclopsedia of Poims and 
Piccedents, A^ol XV , pp 520,628 

(m) See Ramsey v Thnngnte, supra; Be Tienchard^ Trenchard v. 
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a rentcharge is created where a testator devises land to one person i 

charged with the payment of an annual sum to another (n). A Rent- 
gift by will of a rentcharge issuing out of land is a gift of an charges, 
interest in the land itself and necessarily s])(H 5 ific(o). 


Sub-Sect 4. - Creation by ot' under the V(,wns of a Statute, 

924. There are iiiinieroiis statutory provisions as to tlie creation Oncompui- 
of rentcharges. Thus, under the Lands Clauses Consolidation Acts, eorypurchase. 
1845 and 1860 (p), the absolute owner oi land, whether under 
disability or not, can sell land to an undertaking in consideration of 
an annual rentcharge to be charged on the tolls or rates of the 
undertaking or to be otherwise secured as may be agreed. 

926. P'urther powers exist for the creation of rentcharges either Tq seouro 
for repayment of advances made by the Tioasury for dpainage lepayment of 
works (q), or for the commutation of customary, puiscriptive, or other 
similar obligations to repair, maintain, or do any works (r), or 
for repaying advances made under the Improvement of Land Act, 

1864 (s), and under other Acts authorising tho charging of land 
vith the expenses of improvement (t). 


926. Local authoutiGs may create rentcharges in respect of By local 
advances made for private improvements (7/). These rentcharges 
must be registered (u). 


aut-hurities 


927. Where paiiitions are made by order of the Board of BvpartieRto 
Agriculture and Fislieries, compensation for tlie purpose of pro- 
ducing equality may be given by inc'ans of perpetual rentcharges 
charged on the whole or ^lart of the laud partition(‘d (//’). 


T?enrha7d,lUmilCh H2 ; Fe Wtnniq, Gteerv, Wmnu/, 1 1 II 427 ; 
Patching Baniett (1881), 51 L. J (on ) 74, 0 A., ^fnmett v iferhot 
(1871), Ij K 12 Eq 201 ; Ion v. Aston (ISGO), 28 Bo.iv 579 , Louuijo v. 
Lomax (1849), 12 Bcav. 285, 290 01 course, the duration of the rent- 

( halite depeinls m each case on the words of limit ation used ; see p 484, 

pOftt 

(«) Soil 07 y y. Leaver E. 9 Eq 22; H niter y \ Ilobinson 

3 Bing 392 Distmguisli eases wheic tiustees take the legal estate under 
a dcA’isc ot laud to them upon tiust thcieout to pay an annual sum 
(Penwiek v I^otts (1850), 8 De 0. M L 0 500, C A ! Jhe d II /nh v. 
Simpson (1804), 6 East, 162 , sec Adams v. Adams (1845), (i Q B 860). 

(o) Creed v Creed (1814), 11 V\ A Em 491, 508, 510, H L , Pili v. 
iMcre(Xmd)(1876), 3 Eh D 295.290 

(p) 8 & 9 Vict c 18, ss 10, 11, 23 (So 24 Vict c 106, ss 2, 4, and 
see title Compulsory Puk(’iiase of Laud and Compensation, Vol VL, 
pp. 59, 60 (wheie the remedies available for eiifoionu' payment of such 
lentchargcs are stated). 

{q) Pubhc Money Dramairo Act, 1846 (9 tV. Kr Viet e 101), ss 34 ttseq , ; 
and see title Land Improvement, Vol XVlll , pp 278, 304, 305 
( 7 ) Land Drainage Act, 1861 (24 & 25 Vict c 133), ss. 34, 35 
(sp27 & 28 Vict. c. 114, ss 49 et seq 

(f) See title Land Improvement, Vol. XVJII , pp. 206, 297, 301, 304, 305. 
Eor foims of assignment ot lentcharge undei the Impiovemeiit of Land 
Act, 1864 (27 & 28 Vict 0 114), see Encyclopaedia ot J'\)ims and Prece- 
dents, Vol. T , p. 668, Vol. VII., p. 42 

(u) Public Health Act, 1875 (38 & 39 Vict c 55), s 240 

(v) Ibid., B. 241 ; and see title Public Health and Local Administra- 
tion, Vol XXITI , p 381. 

(w) Inclosure Act, 1857 (20 & 21 Vict c. 31), ss. 8 -11 ; and see title 
Partition, Vol. XXL, p. 828 
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928 . As regards settled land, the court may authorise a tenant 
for life to grant the land for building or mining purposes in per- 
petuity at a fee farm rent (j:). The power only applies to districts 
as to which the evidence mentioned in the Settled Land Act, 
1882 (//), is produced to the court. Where, under the above power, 
a grant in fee simple is made for building purposes, with a 
reservation of a rentcliarge, the reservation opeiates to create a 
rontchaage in fee simple issuing out of the lajid granted {z) and 
having incidental thereto the powers and remedies conferred by the 
Conveyancing and Law of Property Act, 1881 (n). 

929. A registered proprietor of land may charge it with an 
annuity or otluii* periodical })ayment by way ofi registered charge (&). 
In such a case the powers of the Land Transfer Act, 1875 (0> ^ipply. 

930. Jn tlie case of compulsory oufraiichisomout under the 
Cojiyhold Act, ' JB‘dJ (r/), the loids coniiiensation must in certain 
cases be, and in the case of a voluntary enfrancliisement under 
that statute the consideration may wholly or partly be, an annual 
rentcharge issuing out of the land enfranchised (/?)• 

931. flentchaigOH may he created upon sale for full valuable 
coiisidcratjon of Jaiul for charitaWe iises(y). 

932. A rentcliaige created, under any statute, since the 1st 
January, 1889, otherwise than by deed, for securing to any person 
moneys R])eni or expenses incurred by bun. or moneys advanced by 
him ioj lopiiyiiig nioiieys spent or expenses inclined by any otiior 
pel son, under such statute, is void as against any person taking any 
inteiest in the land cliaiged unless legisieied m the Land Ilogisfcry (</). 

{i) Settled Laud Act, 1882 (15 X: 40 Vict. c 38), a 10 ; nee LUe Skttle- 

MENTS 

(?/) 45 46 Vict. c 38, s 10 

iz) Settled Land Act 1890 (53 54 Vict c 69), s 9. 

{a) 41 & 45 Vicl c 41, a 44 ; and see p 514, poht 
(6) Land Tiansfei Act, 1897 (60 ^ 01 Vicfc. c. 6.5), a. 9 (3) 

(fl) 38 39 Vict. 0 89, R 23. It would Berm that tlic powcis of tho 

PonveyancmiF and Law of Property Act, 1881 (44 & 45 Vict e. 41), r 44 
(SCO p 514, pobi), also apjdy; and see Land Transfer J»ules, 1903, rr 160, 
178 -181 , titles Vol. XXL, pp. 84 cl seq , Real Property 

AND Chattej.s Real, p 317, ante 

{(1) Copyhold A(t, ISO I (57 ic 58 Vict. c. 46), s. 8 ; and see title Copy- 
holds. VoJ Vril.p 119 

(e) Copyhold Art, 1894 (57 &" 58 Viet c 46), s 17 ; and see title Copy- 
holds, Vol VI II , ])p 119, 120 * As to Ihe appoitionment and redemption 
ol flueh leiitcharoeR, R(‘e ihu( , p]) 120, 121 Pievious Copyhold Acts 
provided lor llin eieation of lenleliai^iOR (1) upon enfiaiicliisements 
under thoscj Acts (see Copyhold Aej,a, 1S43 (6 & 7 Vict c 23), as 1, 2 ; 
IS58 (21 & 22 Vicii c 94), fi 15) , and (2) as commutation for the lord's 
H^hl to fines etc eithei coinpulhoiily (Copyhold Act, 1841 (4 & 5' Vict 
<•' 35), a 36) or volunlanly {ibid , 8 52) Kenteliaif^es created under the 
l.i^>t iiieutioned provisions *aie not afteeded by the Copyhold Act, 1894 (57 
& 58 Vicfc 0. 46) (ibhl , a 100) 

(jf) Mortmain and ('liantablc Uses Act, 1888 (51 & 62 Vict. c. 42), 
s 4 (5) , and see title Citaiuties, Vol IV , pp 128, 129 
{q) Liiml (Jhargctt Registration and SiMrches Act, 1888 (61 & 62 Vidt 
c 51), s 12 A charge under the Land Drainage Act. 1861 (24 & 25 
Vict 0. 133), R 35 (sec p 477, ante), is within this provision (Land Charges 
Registration and Sear(‘he,R Act, 1888 (51 & 62 Vict o 61), s 4) 
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' ' Sect. 2,-^AnnMie8. 

Sub-Sect \,—Cteatwnhijrn^rummtIiite7 Vhoi, 

933. To creat^e an annuity by instrumoiit wtet nio8,B, deed, as By deed, 
a general rule, is necessary (It), An annuity is frequently secured 

by a personal covenant (i), and, where it is payable for the sepaiate 
use of a married woman, a restraint on anticipation may be 
attached (Ic), 

934. A jurol grant of an annuity would appear to ollend against Parol grant, 
the Statute of Fiauds (/), not being a contract to 1)6 performed within 

a year (m). But, although a deed may be necessary foi the expn‘ss 

(h) Re Locke (]82.‘l), 2 Dow & Ky (k b) 00 J, OOfi ; Raid v 

(1808), 14 Vos 401 ; so(3 (lupit v. Jaclson (1824), 13 Puce, 721 'J'lio giant 
of Jilo auiiuitios by deod was laigoly jji vo«no dm mg the sove il,eeiith, 
eighteenth, and tho early pait ol the nuietecmlli een(mi(‘rt as a mtjans ot 
laiHing money an<l evading iho usury laws, a <lauso ioi’rodomplion being 
sometimes insei ted , see lUdwo v. (1844). 1 Pli 422; Re Ihiffelt, 

Jones V. Mahon ( 1888), 30 Pli 1) 534, 536 The la>.1 -monlionod laws, winch 
prohibited loans at. a higher i ate ol interest Ilian 5 poi eont , \vt‘io contained 
in the loJlowing statutes — (1713) 13 Anno, c 15 (Statuten ol tlio Pealm) ; 

Dank of Kngland Act, 1833 (3 & 4 Will 4, c. 98), h 7 ; (laming Acts, 183.1 
(5 & 6 Will 4, c 41) aud 1839 (2 & 3 Viot. c 37). Doubts evistod 
as to the validity ot f.liose annuity tiansactions, and aecoidingly divors 
subtoifugcs w(*ro le.NOiied to In piactice, iJic paities kept tliese loans as 
hoiTot as ])ossibl6 and disguised tlio tiue nature of the tiansactions, gmng 
thorn the appearam e ot mere purchases and sales, and fioquently omitting 
the clause ior icdeinption ; see Lnrnlcy on Annuities, 1833, Intioduction, 

I)]i xviij , XIX, With the view oi dealing with the luisdiiot and piolccting 
minors, the legislature jiassi'd a senes ol Acts — (1776) 17 (ieo. 3, e. 26; 

(1813) 53 Geo 3, c 141 , (1822) 3 (ieo. 4, c 92 , (1826) 7 (iCO. 4, c. 75— 

Teqmiing, among otliei tilings, emolment. Dul, the tiuo root ot tJie i^vil 
was not romoveil until 1854, when the usury laws wito repealed (Dsury 
Laws Kepoal Act, 1854 (17 ^ 18 Vict. c. 90), seo title Money anu 
Money-Lending, VoL ^XL, p 42). 

Accoiding to the piosoiit piactice the grant of an annuity is sometimes, 
but. rarely, rosoited to as a nicaiis of raising money (Davidson, Con- 
veyancing Piocedents, 3id ed , Vol V , p 99) , and much of tho older 
law in relation to tho giant ol annuities has boeoine obsolete On i.lie 
other hand, annuities are not infiequently purchased horn and gi anted by 
insurance companies Foims of annuity deeds will bo tound rn Davidson, 
Conveyancing Precedents, 3id ed , Vol V . pp 1U3 el seq , and pieeedenis of 
various documents relating to the creation and assigninoiif of annuities 
will bo lound in tho Encyclopaedia of Forms aud Proeodouts, Vol. I., 
pp 503 el seq. 

The stamp liuty on a grant of an annuity is the ^amo as on a convey- 
ance on sale of land (Starai) Act, 1891^(54 & 55 Viei e 39), s, 54; see 
title Sale of Land, whetlior the giant is for valuable consideiation (see 
ibid.) or voluntary (Finance (1909-10) Act, 1910 (10 Edw. 7, c, 8), s. 74) ; 
and see title Revenue, pp 700 et seq , post 

(i) Where a hte annuity is secured by a personal covenant, the covo- 
nantoT cannot on ongiiiatiiig summons obtain a declaration as to the 
evidence to be produced ol the continuance of the aimuitanl’s life {Eunt 
V. Bunt (1908), 97 L. T 822, C. A ). As to bonds to secure annuities, 
see title Bonds, Vol. III., pp. 81, 82, 94 ; aud, as to the stamp duty on 
such bonds, see ibid,, p. 104 

(k) Macn<iqhten v. Pnterson, [1907] A. 0 483, 492, P. C. ; and see title 
Husband and Wife, Vol. XVI., p. 446, note (t), 

’ (0 29 Car. 2 c. 3, s. 4. 

(w) See Sweet v. Lee (1841), 3 Man. & Gr. 452 ; Knowlman v. Bluett 
(1874), L R. 9 Exch. 1, 307, Ex. Ch. ; and see title Contract, Vol. VIL, 
pp. 361, 365. 
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Rbntcbaroes and AnnuiIiks. 


6«n. 2. grant of an annuity, an agreement in writing, not under seal, for the 

Ammities. grant of an annuity is an agreement of which the courts may decree 
specific performance (n). 

Necessity for 935. An annuity granted since the 26th April, 1855, otherwise 
registration. ],y marriage settlement, for one or more life or lives, or for 

any term of years or greater estate determinable on one or more 
life or lives, does not affect any hereditaments, as against purchasers, 
mortgagees, or creditors, unless registered (o). 

Sub-Sect. hf Testampnimy Ihsjiosttm Payment of Value in (lash. 

936. Annuities can be cieated by will; and m a will, according 
to the general rule, annuities are included in the term ** legacies ” (p). 
The most common form of annuities created by will are life 
annuities; but a will may create annuities for different periods, 
or annuities ivhich are perpetual (g'). 

937. The creation by will of a life annuity may take any one of 
the following forms, namely * — 

(1) A simple bequest of an annuity. 

In this case, where tlie testatoiV estate is sufficient, the annuitant 
cannot claim to l^e paid m cash the value of the annuity (a) ; hut he 
can claim to have such a security set apart as will make it practically 
certain that the annuity will be paid (6). Where the estate is 
insufficient, the annuitant can claim that the annuity shall be 
valued, and Ifaai the amount of the valuation, subject to an abatement 
in pioportion to'-^e abatement of the pecuniary legacies, shall bo 
paid to him in ca^W- 

(2) Direction (2) A simple beq^flt of an annuity, followed by a direction to the 
setTpan trustees to set apart a fiind to provide for the annuity, or a power 
fund. to do so. 

In these cases, where tll?e estate is sufficient to set apart the 
requisite fund, the annuitant? although he may be entitled to 
have any deficiency of income ifp eut of capital, cannot claim 
to have the value of the annuity p^id over to him [df Where the 
estate is insufficient to set apait requisite fund and also to 
])ay ill full any pecuniary legacies {bequeathed hy the will, but is 

(ii) Pnlcliardy Oveif (1«20), 1 Jac J ^ (1841), 3 

I Eq R 287, Keenan y llandl y ^ d & Sm 283,0 A. 

(o) Judgments Act, 1855 (18 & ]9 V»ct c ” 12 , see p. 499, post 
As to n«)tice, and as to the registration of P ^^8, ante 

ip) See p 470, ante , ^ 

{q) As to wills generally, see title Wills t foims of bequest of 
annuity, see Encyclopa?dia of Forms and Prccl?dents, Vol. XV , pp 427, 
462, 480, 481, 594 ct seq i 

{a) Be Rosti, Ashton v. Boss^ [lOOd] ] Ch. 162, 

(b) Harbin v Masleiman, [1896J 1 Ch 351, 3 ; 1^, 0. A , and see title 
ExeOUTOUS and ADltflNISTRATORS, Vol XIV., p 

(c) Wroughton v. Colqubom (1847), 1 De G. & Sin?* Ashton 

V Ross, supm , Franks v Cooper (1799), 4 Ves. 763 ^ application 

of this lule where the annuity is limited to one fon ®^®dl 

do something whereby the same, if belonging to hL^ absolutely, would 
become v.->ted m some other' person, see title ExectV'^^®^ Adminis- 
trators, Vol XTV,p 277 \ ^ 

(d) Wriahf V. Callender (1852), 2 De G. M. & 0 A. . Re 

CoitieU, BucVnnd v. Bcdingfield, [1910] 1 Ch.*402^ 407 


Cl cation hy 
^ill 


FomiB. 


(1) Simple 
bequest. 
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sufficient to pay in full the legacies and also the value of the 
annuity as at the testator’s death, the annuity should be valued as at 
the death according to the Government scale, and the valuation may 
either be paid to the annuitant or invested in the purchase of an 
annuity (c). Again, where the estate is insufficient to pay in full 
the legacies and also the value of the annuity as at tlio testator’s 
death, the amount of the valuation should be treated as a legacy, 
and, all the legacies abating proportionately, the abated amount of 
the valuation should be paid to the annuitant (/). 

(3) A simple bequest of an annuity, followed by a power to the 
trustees to purchase an annuity 

In this case, when the trustees have finally determined to exercise 
the power and have provided money lor the puiposo of the purchase, 
the annuitant can claim to have the value of the annuity paid over 
to him (q). If, however, the annuitant dies before the money has 
been provided, his representatives have not this right (/#). 

(1) A simple bequest of an annuity, followed liy a direction 
to trustees to purchase an annuity (i) or a direction to purchase 
standing alone (/r). 

In these cases the annuitant has a riglit to claim in cash 
the price to be paid for the annuity; and, if be dies before the 
purchase, his representatives have a similar right, (3ven where his 
deatli occurs immediatelv after that of the testator (0- 

(5) A direction to tiusteos to invest a given sum in tlie purchase 
of an annuity for the annuitant’s benefit (a^). 

In this case the annuitant is entitled to the sum; and, if he 
dies before appropiiaiion, Ins representatives liave a similar 
right (6). 

938 . The right to have the cash value of a life annuity paid 
over to him is not interfered with by a power to trustees to apply the 
annuity for the annuitant’s peisonal benefit (c), or by a mere 
declaration that the annuitant shall not be entitled to receive the 


(e) J?e CoibeU, BucUavd v Bed ivq fields [1910] 1 Oh 402 
If) Ibid, a1 ]) 407 Legacies and annuities abate rateably ( i¥iWcr v 
FudfiZcAtoin. (1851), 3 Mac &G 013); Hume v Edwards (1749), 3 Atk 
693; Boqen v Mdlicent (1780), 2 Dick 570; and see title Exec u Tons 
AND Adminis mATOKS, Vol XJV , p 276 
(9) Be Mabhett, Ihiman v llolbonow, [1891] 1 Ch 707 , see Messcena 
V Oa?r (1870), L R 9 Eq 260 
{h) Be Mahbett, Pitman v Holborrow, supia 

{i) StoliCSY Cheek (I860), 28 Beav 620; Be Brunninq, Gammon v. 
Dale, [1909] 1 Ch. 276. 

(/c) Yates Y Compton 2 P Wins 308, Dawson y Hearn {IS*31), 

1 Buss & M 606 ; Ford v Bntleq (1853), 17 Beav. 303 ; Be Bobbins, 
Bobbir^ Y Tjeqge, [1907] 2 Ch 8, 0 A. 

(1) Be Bobbins, Bobbins v Leqqe, supra , Be Biunnvng, Gammon v. Dale, 
supra. For forms of bequest of an annuity, see Encyclopaedia of Forms 
and Precedents, Vol XV , pp 427, 462, 480, 481, 694 et seq. 

(a) Barnes v. Bowley (1797), 3 Ves 305 ; Bayl^ v. Bishop (1803), 9 Ves# 
6; Palmer v. Oraufurd (1819), 3 Swan. 482 

t ) See the cases cited in note {1), supra 
) Be Biowne's Will (1859), 27 Beav. 324 ; so also in the case of a 
restraint on anticipation (Woodmeston y Walker (1831) 2 Russ. & M, 
197) ; and see title Husband and Wife, Vol. XVI., p 364 
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value of the annuity (d). In order to prevent the annuitant having 
the value there must be a gift over (e). 

939. The creation by will of a perpetual annuity may take the 
form of an unlimited gift of the income of a particular fuud and, in 
such case, amounts to a gift of the corpus from which the income 
arises, and the annuitant is entitled to payment of tlie corpus 
accordingly (y). 

Sub-Sect. 3 — Creahvti hy or under the Powas of a Statute 

940. As regards the raising of money, a long series of statutes (<;) 
empowered the Government to raise money by the creation of 
annuities payable out of the public revenues. The management of 
these funds was eventually given to the National Debt Commis- 
sioners (//); and many statutes have since provided for the creation 
of either terminable or perpetual annuitios (i). or the conversion of 
perpetual annuities into terminable annuities (j ), or the conversion 
of Exchequer bonds into annuities (A). 

Money has frequently been raised for special purposes by the 
creation of annuitios, for example, by the Eortilication Acts(Z), the 
Telegraphs Acts ( m) and the Public Buildings Expenses Act, 1903 (7i), 
and to pay off shareholders in a public company whose dividends 
were guaianteed by the Government (o), or to pay the amount due 
from the National Debt Commissioners on account of friendly 
societies ( ])), or in respect of trustee savings ])anks((/), or in con- 
nexion with the purchase of Irish land (r). Tlie Court of Probate 


(d) JJattonY (1876), 3 Ch. D, 148 ; Ilxnil-Foahionv Father [ISIG), 

3 Oh D 285; Re Mahhett, Pitman y [1891J 1 (h 707,713. 

(e) Rope? Y Roper (1876), 3 Ch D 714, 721 

(f) Blight Y //fir/uoZi (1881), 19 Ch D 294,296, Re Morgan^ Mot ganY, 
Motgan, [1893] 3 Ch 222, 229, 0 A., Bent v Oulleii (1871), 6 Ch App. 
235, 238; see Evans y Waller (1876), 3 Ch D 211 

(g) (1744) 18 Goo. 2, c 9; (1745) 19 Geo 2, c 12; (1756) 30 Geo 2, 

c. 19 ; (1765) 5 Geo 3, c. 23; (1778) 18 Geo 3, c 22 ; (1779) 19 Geo 3, 

0 18, (1789) 29 Geo 3, c. 41 , (1790) 30 Geo 3, (, 45 ; (1829) 10 Geo 4, 
c. 24 For many of the matters referred to in the text, infra, see title 
Kevenue, pp 531 et seq , post 

(h) Government Annuities Act, 1832 (2 & 3 Will 4, c 69), s 2 

(i) See, e g,, Militaiy Forces Localization Act, 1872 (36 36 Vict c 68) ; 

Eevenue Act, 1898 (61 & 62 Vicf c 46) ; Finance Act, 1899 (62 &: 63 Vict. 
c. 9) ; Finance Act, 1 900 (63 & 64 Vict o 7) ; Finance Act, 1901 (1 Edw, 7, 
c. 7) 

(j) National Debt Act, 1883 (46 & 47 Vict o. 54), s. 2 (1) 

(fc) National Debt Act, 1881 (44 & 45 Vict. c 65), s 2(1). 

{1) (1800) 23 & 24 Vict c 109; (1802) 25 & 26 Vict c. 78; (1863) 
26 & 27 Vict c 80 ; (1864) 27 & 28 Vict o 109 , (1865) 28 & 29 Vict 
c 61 ; (1867) 30 & 31 Vict c 24; (1867) 30 & 31 Vict c. 146; (1869) 
32 & 33 Vict c 76. 

(m) (1869) 32 & 33 Vict c 73; (1871) 34 & 35 Vict. o. 76; (1873) 
36 & 37 Vict. c. 83 ; (1876) 39 & 40 Vict. c. 6. 

(w) 3 Edw. 7, c. 41. 

( 0 ) btat. (1862) 26 & 26 Vict c. 39. 

(p) Eevenne, Friendly Societies, and National Debt Act, 1882 (46 & 46 
Vict. c. 72), s. 21. , 

(g) Savings Banks Act, 1880 (43 & 44 Viot. c. 36). 

(fj) Irish Land Act, 1903 (3 Edw 7, c. 37). In 1888 the rate of interest 
on the National Debt was reduced and the National Debt ‘converted by 
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Act, 1857 (s)f provided for the grant of Government annuitiee by 
way of compensation to proctors {a). 

_ 941. In addition to the public general statutes, powers have been 
given by various local Acts to raise money by the creation of 
annuities. This power is given, as a general rule, for a specific 
purpose, as, for example, to meet the expenses of paving and 
lighting (6), or of managing a river (c), or repairing or rebuilding a 
church {d). 

942 As regards the purchase of annuities by the public, the 
Savings Banks Acts (e) have created and gradually ext(3nded the 
powers of the Government to grant Government annuities of small 
amount. By the Government Annuities Acts, 1863 and 18G4 {J ), 
annuities up to the amount of £50 might be granted to poisons 
of not less than sixteen years of age nor more than sixty, and the 
payments for these were to be made eitliei in one gross sum or by 
annual payments during a course of years. By the Government 
Annuities' Act, 1882 (//), and the Havings Bank Act, 1887 (j/), the 
amount was increased to £100, and the minimum ago reduced to 
five years. Annuities may also be granted to two persons as joint 
tenants, provided the whole amount does not exceed the amount 
grantable to one person (//). 


Part ill. — Rights of Rentchargers and Annui- 
tants as Affected by Various Forms of 
Limitation. 

Sect. 1. — Commencemani and Duration of Bentcharges and, Annuities* 
Sub-Reot. 1 — Rcntiharges 

943. The duration of a rentcharge depends upon (1) the words 
of limitation used, and (2) the nature of the estate out of which it 
is limited. 


the National Debt (Conversion) Act, 1888 (61 Vict c 2) ; see National 
Debt Kedemption Act, 1880 (52 Vict. c 4) ; and sec, fuither, title Revenue, 
pp. 763 et seq , post * 

(«) 20 & 21 Vict. 0 . 77 

(a) Ibid , B 105. Such an annuity is assignable {Blake v. Raise (1892), 
8 T. L. R 789) ; compare titles Choses in Action, Vol IV., pp 400—402 ; 
Receivers, pp. 368—370. ante 

(b) jOane v. Chapman (1836), 1 Nev. & P (kb) 104. 

(c) Marchant v. Lee Conseivancy Board (1874), 43 L. J. (ex ) 44, Ex. Ch. 

(d) Delarue v. Church (1851), 20 L J. (cii ) 183 

(«) See notes (/), (g), tnfia; and see title Bankers and Banking, 
Vol. I. pp 579, 580. 

(/) 16 & 17 Vict 0 . 45; 27 & 28 Viot c. 43. 

( 0 ) 45 & 46 Vict. 0 . 61 ; 60 & 61 Vict c. 40. 

(A) Government Annuities Act, 1882 (45 & 46 Vict. c. 61), s. 8 A 
Government annuity granted for the hfe of a judgment debtor is not 
chargeable under the Judgments Act, 1838 (1 6c 2 Viot. o. 110), b. 14 

B 2 



Snot. 2. 
Annuities. 

Annuittes 
for raising 
money by 
local Acts 


Annuities 
under Sayings 
Banks Acts. 


Duration. 



484 


Rentchaeqes and Annuities. 


Snn. I. 
Commence- 
ment and 
Duration 
of Bent- 
charges and 
Annuities. 

Effect of 
words of 
limitation, 


Effect of 
nature of 
estate out of 
which rent- 
charge 
granted. 


As regards words of limitation, the rules of construction 
applicable to limitations of estates in land are also applicable to 
limitations of estates in rentcharges (i). The estate depends in 
each case on the words of limitation used, and the duration 
of the rentcharge is ascertained accordingly (/c). The various 
estates for w'hich a rentcharge may be created have already 
been stated (/) 

As regards estates in fee, a rentcharge created de iiova for such 
an estate may, it seems, be limited to commence at a future time, 
and such future time may either be a fixed point or may be 
ascertainal)lo on a contingency (m). As regards estates taib a rent- 
charge, being a “ tenement ’ within tlie Statute De Donis(?i), may 
either be created de novo for an estate tail only, or, while existing 
for an estate in fee, may be subsequently entailed. In the former 
case a disentailing assiiiance would, it seems, create a base foe; in 
the lattei case it would result in a fee simj)le (f>). As regards 
estates par aittienCf where the grantee of the rentcharge pre- 
deceases the ccfitui qae vie, the estate may pass to the legal ])ersonal 
representative of the giantee either as special occupant (p) or under 
the Wills Act, 1837 (q). 

944 . Where A, owning Blackacre in fee, grants thereout a rent- 
charge to 13 without w’ords of limitation, D takes an estate in the 
rentcharge for life only (r). The result is the same where A devises 


{Taylor v TinnhuU 4 II & N 405), uud see title Execution, 

Vol XIV , pp '[Oi el aeq 

(0 Drew v. Bu7ry (1874), 8 1. E Eq 260, 284, V A As to woids of 
limitation m r(‘ 4 ^aiil to laud, see, toi examples, title Real Puoverty 
AND (Chattels Real, pp 165, 1(58— 175, 174, 178, 200, 207, 210, 243—246 

(A) Tlius, it A,ownmg JUaikacio m lee, giaut thereout a lent to B “in 
fee simple,’* B takes a peipetual lentchaige (Convey an oing and Law of 
Piopeity Act, 1881 (44&45Vict o 41), s 51) A peipetual rentcharge 
may also pass under a giant to A without woids ot mlieiitance, wliere the 
mteutioii sufficiently appeal s by the deed {lie Esiate, [1010] 1 1 R 

47 , sec Re Oliver's Sciilenmit, Eveied v Leigh, [1005] 1 Ch 191) Wheio 
a tenant lor hie under the Settled Land Acts (see title Settlements) grants 
land for bmldinjj purposes subject to a reseivation ol a perpetuaf rent- 
eharge, the reseivation operates to cicate a rentcharj^e in fee (Settled Land 
Act, 1890 (63 & 54 Vut e 69), s 9) , and see p 478, ante 

(l) See p. 472, ante 

(m) Plowd. 156 , see Challis, Law of Real Piopeity, 3id cd ,p 112. For 
form ot grant of a rentchaige in fee, see EucyolopaMlia oi Forms and 
Precedents, Vol. I pp 545, 547, 540 

{n) Stat (1285) 13 Edw l,c 1, Co Litt 19 b; see A.-G v Richmond 
(Dale) (No 2), 1 1907] 2KB 940, 973 , and see title Real Property and 
Chattej-8 Real, pp 172, 241, 242, aide In this respect a lentcharge 
diffeiB from an annuity , see Bignold v Giles (1859), 4 Drew 343, 346. 

(o) Co Litt. 298 a, note (2) ; see Chalhs, Law of Real Propcity, 3i,d ed., 
p 328 ; and see title Real Property and Chattels Reai-, pp 255, 262, 
ante 

ip) Northenv Garnme (1859), 4Diew 587 ; BQeBea/rparky Eutchinson 
(1830), 7 Bing 178 

(q) 7 Will 4 & 1 Vict c 26, s 6 ; see Be Sheppard, Sheppard v. Manmng, 
[1897] 2 Ch 67 ; sec also the earlier opinion expK'ssod by Lord Hardwicke 
in Saveryv Dyer (1752), Amb 130; and see title Real Property and 
Chattels Real, pp. 178, 181, 182, ante 

(r) Be Giliman'e Estate (1876), 10 I K. Eq. 92, 94. 
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Blackaere to B in fee, creating thereout de now a rentcharge in i. 

favour of G without words of limitation. If, however, A, owning a Commence- 
rentcharge in fee, gives by will that rentcharge to C without words nient tmd 
of limitation, C takes in fee («). Where A, owning Blackaere in fee 
and Whiteacre for a term of years, grant'^ out of Blackaere and Rent- 
Whiteacre a rentcharge to in fee, the lentcharge in fee issues 
out of Blackaere only, but nevertheless with a right to distrain upon — 
Whiteacre during the term(0. Where A, owning Blackaere for a 
term of yeais, grants thereout a rentcharge to B for his life, this is 
a chattel interest which will endure until the term expires or B 
dies, whichever event first happens (ii). Where A, owning Black- 
aere tor a term of years determinable on lives, devises out of this 
estate a reiitchaige to B, the rentcharge will continue dining the 
term notwitlistanding the death of B (t?). 

945. A power given by a will to a tenant for life to appoint a Effect of 
rentchaige to Ins wife by way of ](>intuie may, in special cases, power to 
authorise the appointment of a rentcharge commencing in the life- 

time of the husband (ir) ; but pnwid facie such a power refers to a 
jointure commencing on the husband's death (x), 

SuB-SrCT 2,—Anmahc8 

946. An annuity created by deed commences, unless otherwise oetieral rules 
expressed, from the execution of the deed (a). An annuity aiising astocom- 
uuder a will commences p) m& Jacie from the death of the testator (b) ; 

but the Will may direct a later commencement (c). 


(fi) Nichols v Hawles (1863), 10 Hare, 342 The difference aiises from 
the Wills Act, 1837 (7 Will 4 & 1 \ ict. c 26), s 28, which applies in the latter 
case, but not m the iormer , see title Wills 

(t) BuiVs Case (1600), 7 Co Kep 23 a; Eichardson v. Nixon (1845), 
2Jo. &Lat 250 

(w) A 7 / by’s Case (1590), Cro Eliz 183, Butfs Case^ svpra , Saffery 
V Elgood (1834), 1 Ad & El 191 , and see pp 467, 474, ante 

(v) Gifford Y Ooldsey (1688), 2 Vern 35, Be Finlaifs Estate, [1907] 1 
I. R 24, Courtenay Y CaWat/be? (1856), 5 1 CJi K 154, 356 

(w) Jamieson v Trevelyan (1854), 10 Exch 269 For form of grant of 
a jointure rentchaige, see Encyclopedia of Forms and Precedents, Vol 1 , 
p. 554 

(x) Be De HogJiton, De Uoghton v. De Eoghton, [1896] 2 Ch 385 ; and 
see title Powers, Vol XXIll p 80. 

(fl) Weston Y Bowes (1742), 9 Mod Rep 309 For lorms relating to 
the creation ol annuities, see Encyclopaedia oi Forms and Precedents, 
Vol I , pp. 503 et seq 

{h) Be Bobbins, Bobbms y Legge, [1906J 2 Ch 6i8, 653 ; Qibson y Bolt 
(1802), 7 Ves. 89, 96; Stamper v Picketing (1838), 9 Sim. 176, see Be 
Brunning, Gammon v. Dale, |1909] 1 Ch 276; Pettinger v. Ambler (1865), 
34 lieav 542 Thus, where an annuity is directed to be paid by monthly 
payments, the first payment should be made at the end of the iiist month 
after the testator’s death {11 onghtonY, Franklin (1823), 1 Sim & St. 390) ; 
Byrne v. Healy (1828), 2 Mol 94; Irvin y Ironmonger (1831), 2 Russ & 
M 531) 

(c) Stoier V. Prestage (1818), 3 Madd 167 ; Bawson v. M*Oau8land 
(1873), 22 W. R. 146; Ingham v. Daly (1882), 9L R Ir 484; Turner v. 
Pfohyn (1792), 1 Anst 66 ; HartUmd (Lord) v. Lyster (1833), Hayes & Jo. 
305; see the inconsistent clause in Be Bywater, Bywater y. Ohrke (1881), 
18 Ch. D. 17, C. A, 
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Bbktobabgss Ain) Anotities. 


SBCT. 1. 947. As regards its duration, an annuity may be (1) for the life 

Commence- of the annuitant, or (2) perpetual, or (3) for some period other than 
ment and the life of the annuitant (d). 

Duration 

of Rent- 948. With regard to annuities for the life of the annuitant ; an 
charges and annuity given hy will to a person sinipliciter, without words of 
Annuities, limitation, is for life only(^0- This is the general rule, so that 
Duratira ® longer duration is claimed, the claimant must establish an 
Annuity for exception ( /*). Eveii where an annuity is given by will to one 
lifTof ^ person for life and then to another simply, both persons take life 

annuitant. annuities only (//). 

Perpetual 949. With regard to perpetual annuities ; an annuity bequeathed 
annuity. ^ person is perpetual where the words indicate its perpetual 
continuance after his death (fi), as, for instance, where the annuity 
is given to him ifor ever(i), or where there is a gift over if he dies 
without issue (A), or where, in the case of an annuity given to 
several without survivorship, there is a direction for the sale at a 
particular period of the annuity in its integrity (/-). 

From the An annuity is perpetual where given to “ A and his heirs ” (m) or 
bmitetion^^^ to “ A. or his heirs ” (w). Where an annuity is given to “ A and the 
heirs of his body,” A takes a conditional fee which becomes absolute 
on the birth of issue (o) 

A direction to purchase an annuity in Government securities to 
the amount of so much a year may pass a perpetual annuity (p). 

[d) Blewilt v, liohe^U (1841), Cr & Pli 274, 280 

(<») Saveryy Di/f*? (1752), Ainb 139, Yaie^v (1851), 3 Mac & 

G 532; Blight IlmlnoU (mi), Id Vh.D 204, 2m; Be Tahei.Ainoldy. 
Hayes (1882), 51 L J (on ) 721 , Be Forstei's Estate (1889), 23 L R Ii 
269 (where there was a provision for commutation) A piomise by a 
father on his daughter’s inaniage to allow hoi an annuity enuies loi tlieii 
joint lives only (Be Curtis, Ex parte Anuandale (1834), 4 Deao & cL 
611) 

(/) Yates V. Maddan, supra, at p. 543 ; Hill v. Bailey (1862), 2 John & H. 
634, 639 

(^) Blight V Hartnoll, sunra, at p 294; Blewitt v. BoVeris, supra; 
Lett V. Bandall (1860), 2 De G F & J 388 

(h) Mansergh v Cumphell (1858), 3 De (4. & J 232 ; Pmvson v Pawson 
(1854), 19 Beav. 146 ; Saggar y, Heathy (1854), Kay, 379; Hill v. Potts 
(1862), 8 Jur. (n S ) 555 

(%) Taylor v. Martindale (1841), 12 Sim. 158 ; Joynt v. Bichards (1882), 
11 L. R Ir 278 ; Ashton v Adcmsov (1841), 1 Dr & War. 198 

(fc) Hedges v. Haipur, Hedges v Bheh (1858), 3 De G & J 129, C. A. ; 
Bobinsony IZmf (1841), 4 Beay‘460; WarrenY (1861), 12 I Ch R. 

401; FteUivgY Picfifow (1867), 5 W R 851; Baideny Meagher (mi), 
1 1. R. Eq 246 ; see Ward v Watd, [1903] 1 1. R 211. 

(l) Mansergh v. Campbell, supra, at p 241. 

(m) Auhtn v Daly (1820), 4 B. & Aid. 59 ; Badbum v. Jervis (1841), 

3 lleav. 450; coinpai e Ferard v Oiifin (1838), 2 Keen, 615 * 

(v) Parsons y Parsons (1869), L R 8 Eq 260, compare the gift of an 
annuity to “ A or his descendants,’* which w^as held to be a gift to A for 
me only with a substitutional gift to his descendants lor lile (Be Morgan, 
Morgan v Morgan, [1893] 3 Ch 222, 0 A ) 

(o) Be Bivett'CarnaFs (ISir J ) Will (1885), 30 Ch D 136, 141 ; see Be 
WyneP^ Tiusts, Ex paite Wmch (1854), 6 Do G M & G. 138, C A ; and 
see title Reil Pkoperty anjj Giiattei.s Real, pp. 168, 172, ante 

(p) Boss y. Borer (1862), 2 John. & H 469 ; Eerr v. Middlesex Hospital 
(1852), 2 Dt G. M. & G. 576, C. A ; see, however, Be Glove's Trusts 
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Again, an annuity is perpetual where the words amount to a gift 
of the income of a particular fund without limit of time (q). 

An unlimited gift of an annual sum “ being the interest of ** stock 
carries the principal (r ) ; but a mere charge of an annuity on a 
particular fund does not render it perpetual («) ; nor does a charge 
on land devised in fee simple (/)• A charge on leasehold property 
may cause an annuity to continue during the lease (a). 

950 . With regard to annuities created for some definite period 
other than the hie of tlie annuitant, where there is a gift by will of an 
annuity to a person for some period other than his own life, or for 
some particular purpose which may last only during some such 
definite period, the general rule is that the gift is for that 
period and for that period only. 

Thus, a gift of an annuity ior a term or p?// aatic tie is a gift to 
the annuitant and liis i epresentatives during the term or during the 
life of the ccf>ini que. tie (h). An annuity given to A during the life 
of B continues during the life of B, although A predeceases him (c) ; 
and an annuity given to the testator's son from his majority to the 
death or second marriage of the testator’s widow continues during 
that period, notwithstanding that the son dies before the widow, 
being payable aftei the son’s death to his representatives (d), 

A single annuity given to A and B during their lives” con- 
tinues during the life of A surviving, who after 13’s death talces the 
whole (e) But under a direction to purchase an annuity “ tor the life 
of A and B ” to be equally divided between them, the annuity con- 
tinues during the joint lives only(/). In such a case, however, 
a gift over after the deaths of A and B ” may cause the annuity to 
continue for the survivor’s benefit during his life(^). A single 
annuity, given to A and B exjiressly “ during their lives and the life 


(1869), 1 Giff. 74 ; Be Taber, Atnold v, Kayess (1882). 51 L J. (cn ) 721, 
723 

(a) Blcmdt v Bobcrlfi (1841), Cr & Ph 274, 280; Blight v. Ilartnoll 
(1881), 10 Ch D 294, 290 ; see Stakes v, Ueion (1845), 12 Cl. & Fin. 161, 
H L ; Potter v (1852), 16 Beav 489, Hicks v. Boss (1872), L K. 

14 Eq. 141 ; Hagqar v. 2^eatby (1864), Kay, 379; Bent v. OuUni (1871), 
6 Ch App 235, 238 

(r) Stretch v. Watkins (1810), 1 Madd 263 ; Bawlinqs v. Jennings (1806), 
13 Vob 39 ; EngelhaiAt v Engelhardt (1878), 26 W. R. 853 

(s) Be Morgan, Morgan v Morgan, [1893] 3 Ch 222, 228, C. A ; Blight 
V Hartnoll, supra, at p 297 , see WtUon v. Maddison (1843), 2 Y. & C. 
Ch. Cas. 372. 

(<) Mansergh v. Campbell (1858), 3 Do G & J 232, 237 

(a) Courtnay v. Oallagher (1866), 6 I. Ch R 154, 356 ; Be F inlay* $ 
Estate, [1907] 1 I R 24 ; and see p. 485, ante 

(b) Be Ord, Dickinson v Dickinson (1879), 12 Ch. D. 22, 25, C A. 

(c) Savery v. Dyer (1752), Amb 139. 

(d) Be Old, Dickinson v Dickinson, supia, at p 25 ; see Be Dra/yton^ 
Francis v Drayton (1912), 66 Sol. Jo. 253 ; compare Sutchffev Bichardson 
(1872), L R. 13 Eq 606 

(e) Alder v. Lawless (1863), 32 Boav 72; Moffalt v. Bumk (1863), 
18 Beav. 211. 

if) Qra/nt v. WmhoU (1854), 23 L J. (CH ) 282. 

Iq) Be Telfair, Garnoeh v Baiclay (1902), 86 L. T. 496 ; see McDermott 
V. WaKaoe (1842), 5 Beav, 142, 
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Bentoharqes akd Annuities. 


SlOT.l. 

Cunmence- 
nentand 
Duration 
of Rent- 
charges and 
Annuities, 

Several 
annuities to 
two persons. 


of the survivor ” in equal shares, continues during that period but 
without survivorship, the sham of A predeceasing B going to his 
representative (h ) ; but in a case of this kind, where the gift is to A 
and B during their and his life with a gift over aftei the death 
of the survivor, A surviving is entitled to receive the whole 
annuity (t). 

Under a gift of several annuities to A and B ** for their lives 
and tho life of the survivor" each takes an annuity continuing 
during their joint lives and the life of the survivor but if such 
a bequest contains the additional words for their or her absolute use 
and benefit " the annuity of A on his predeceasing B survives to 
B for his hie (/«.). Under a gift to A and B of an annual sum each 
so long as they shall live, A and B take several amiuities each 
continuing for the life of the annuitant (Z). A bequest of an 
annuity to several persons during their lives, without words of 
Burvivoiahip, is a bequest to each of them of a separate annuity 
equal to an aliquot share of the whole, and, upon tho death of each, 
his separate annuity ceases (m). 


Annuities 951. As regards annuities bequeathed during the lives of 
of anzmalfl^ animals, the bequest of an annuity to an executor to be paid for the 
keep of the testator’s mare is a valid gift of an annuity during 
the mare’s life («). Again, if a testator charges land with payment 
to his trustees of an annuity for the term ot fifty years if any of his 
horses and hounds shall so long live, the annuity to be applied in 
their maintenance, the gift is valid (f)). It seems that the duiation 
of such an annuity should for the purposes of tho rule against 
perpetuities be confined to human lives 


Annuity to a 
trustee or 
executor 
nrtute offiCii 


962. An annuity bequeathed to a trustee or executor ^*for his 
trouble ” ((y), or “so long as he executes the office ’’(/), continues 
so long as duties or trusts remain to be performed, and are pei- 
formed, by the annuitant (r). It does not cease upon judgment in 
an administration action (s). But where annuities aie bequeathed 
to trustees “for their services and collecting ot lents,” and the 


ih) Bntan v Twigq (1867), 3 Ch App 183; Jones v Randall (1819), 
1 Jac & VV. 100. 

(i) CranswicJc v. Rearson, Tem^^on v (i^tanswick (1862), 31 Beav 624. 

(j) Roles V. Cardigan (Earl) (1838), 9 ►Sim 384 , compare the construc- 
tion adopted in Re Ross, Ashton v Ross, [1900] 1 Ch. 162 

{h) Hatton V Fwch (1841), 4 tieav 186 

(?) Ml V Ml (1857), 23 Beav. 446 

(wi) Be Evans, Thomas v Thomas (1908), 77 L J (cii ) 583. 

(w) Pettingall v FettmgaU (1842), 11 L J. (cii.) 170 

(o) Re Dean, Coeyper-Dean v. Stevens (1889), 41 Ch D 662 ; see Re 

Howard (1911), Times, 30th October « 

(p) Sec Jarman on Wills, 6th ed., pp 297, 901 As to the effect of the 
rule aj-amst perpetuities on such gifts, see title Perpetuities, Vol XXII., 
pp. 297, note (r), 308, note (s). 

iq) Baler itfurtta (1836), 8 Sim 25, Hen) ion y Bon/tam (1844), Drury 
Sug 476; McDermott y 0" Connor (I SI 6) ^ 10 J K. Eq 362,367,0/ay 
V Coles, [1880] W. N. 145 
(r) Bull V. Christian (1874), L. R 17 Eq 546 
^s) J#cZ)e> wort y, O'Cannor, supra, at p 366 , Rale) v, Maitin, supia. 
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trustees employ a collector whose expenses, to an amount exceeding 
the annuities, are allowed to the trustees in an administration 
action, the trustees are not entitled to the annuities (a). 

953. As regards annuities given for maintenance, education and 
the like, the authorities are numerous. A gift of an annuity to the 
testator’s widow during a daughter’s minority, for tlio daughtei’s 
“maintenance and education,” does not cease by the death of the 
widow during the mjnoiity(i). A gift of an annuity lor the main- 
tenance of A is, certainly where A is an adult (c), a geneial trust for 
his benefit, which amounts to an absolute gift(«) Such a gift 
during the life of another person accordingly may continue attei* 
A’s death (<*) it is certainly not confined to A’s minority (/). A 
gift for the “ maintenance and education ” of childien, where no 
definite period is mentioned, amounts to a gift for the joint 
lives of the childieii and the survivor of them, the children for 
the time being entitled taking as joint tenants until they be\er (r/). 
Again, a gift of an annuity during a definite period to a widow, 
‘ for her own benefit and lor the maintenance and education ” of 
a class of childien, may create a trust not limited to children under 
twenty-one oi unmarried (//). Under such a trust, tlie widow is 
entitled to a separate interest (i), which may be attached by a judg- 
ment creditor UO, and where in such a case she is guilty of 
immorality the couit will administer the fund(i). 

954. An annuity may be validly given to A during her widow- 
hood (lu), A gift of an annuity to A “ so long as she contmues my 
widow ” ceases on A’s death or remariisge (n). The remarriage 
must, of course, be a valid ceiemony (o). Buck an inteiest will con- 
tinue notwithstanding a ceremony of marriage celebrated between A 


(rt) Be Muf/et, Jones v Mason (1887), 66 L J (Cfl ) 600, 0 A 

(b) Be Yates, Yates v. Wyalt, [1001] 2 Oh. 438 

(c) Younqhushand \ Gishotne (1844), 1 Coll 400, Lewes y Lewes (1848), 
16 Sun 266, W illuims v Vapworih, [i^OO] A C 663, 667, P. C 

(d) Webb V Kelly (1839), 9 Sim 469, 472 

(e) Webb v Kelly, supra, Lewes v. Lewes, supta, Bayne v Uiowthe) 
(1856), 20 Bcav 400, Attwood v. Alford (1866), L. R, 2 Eq 479, but seo 
Jaiman on Wills, 6th ed., p 927 

(/) Soames v. Martin (1839), 10 Sim 287 ; Alexander v. M'(JulU)cL (1787), 
1 Cox, Eq. Cas 391 , Fan v Ilennis (1881), 44 L. T. 202, C A. 

(g) Wilkvns v. Jodrell 13 Ch D. 564; Williamb v. Fapworth, 

[1900] A C 563, P C , Soames v MaAtn, supia, coinpaie Gardner v. 
Barber (1854), 18 Jiii 508 

(h) Longmore v Elcum (1843), 2 Y. & C. Ch. Cas 363 , Be Booth, Booth 
V. Booth, [1894] 2 Ch 282, and cases there cited , compare WilkinB v, 
Jodrell, supra, at p 572 

(lYBe GC (Infants), [1899] 1 Ch. 719, 725. 

(k) Nash V. Pease (1878), 47 L. J. (q b.) 766. 

(l) Be Q, (Injants), supra 

(m) Scott v Tyler (1788), 2 Dick. 712, 721 ; Morley v. Bermoldson, MorUy 
V. Ltnkson (1843), 2 Hare, 570, 580. 

(n) Bishion v. Cobb (1839), 5 My. & Cr. 145, 152 ; Be Boddmgton, Bod- 
dington v. daiiat (1884), 26 (ill D 685, 691, C A. ; see May v. May (1871), 
19 W R. 432 

(o) Be MKoughlin's Estate (1878), 1 L. R, Ir. 421 ; Be Butter^ 
Donaldson v. Butter, [1907] 2 Ch. 592. 
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and her deceased sinter’s husband before August, 1907 (jp). Where 
in the case of such a gift, A is not the testator’s wife at his death, 
the gift is inoperative (q), except where it appears that the testator 
meant to use the word “ widow ” in a secondary sense (r). The gift 
of an annuity to A, a single woman, “ until she shall die or be 
married ” is good, and will cease upon her death or marriage (s) ; and 
it seems that a similar limitation of a reiitcharge, which is real estate, 
would follow tho same rule (0 The gift of an annuity to A so long 
as she remains unmarried, there being no gift over, requires 
marriage to determine it, and, if A dies unmarried, her executor 
is entitled to the fund producing the annuity (u). If the will 
includes a gift over to B “ after A’s marriage ” or “ if A marries,” 
B takes upon A. dying unmarried (b). It seems that where an 
annuity is bequeathed, after the death of a husband, to his wife “so 
long as she continues unmarried,” a divorce may not prevent the 
wife from taking (c). 

955 . While limitations of annuities and rontcharges until 
mariiage may be good, different lesults may follow from conditions 
subsequent in restraint of mariiage, whether total or partial, 
attached to gifts of this kind (d\ 

Sometimes annuities are given upon terms calculated to dis- 
courage one spouse from cohabiting with the other («); as, for 
instance, where a testator bequeaths an annuity to the annuitant to 
be paid only whilst living apart from his or her wife or husband (/), 


(p) Be Whitfield, Htll v. Mathu, 11911] 1 Cli 310 (where the effect of 
the Deceased Wile’s Sister’s Marriage Act, 1907 (7 Edw 7, c 47), was 
considered) ; and see title Husband and Wife, Vol XVI , p 285 

(q) Be Boddington, Boddington v. Clairai (1884), 25 Ch. D 685, 69], C A 
(t) Be Wagstaff, Wagstaff v. JaUand, [1908] 1 Oh 162, C A 

{s) Heath Y. Lewis 3 Be G M. &G. 954, 956, Wehbv (Trace (1848), 
2 Ph 701 ; Be King's Trusts (1892), 29 L R Ir 401 ; Potter v. Bichmds 
(1855), 1 Jut. (n. S ) 462 
{t) Jones V. Jones (1876), 1 Q. B D. 279. 

(a) Buhton v. Cobh (1839), 5 My. & Cr. 145, 152 ; Be Howard, Taylor v. 
Howard, [1901] 1 Ch 412. 

(5) Be Mason, Mason v. Mason, [1910] 1 Ch 695, C A ; see Be Tredwell, 
Jeffray v. Tredwell, [1891] 2 Ch 640, 647, C A 

(f) Knox V. Wells (1883), 48 L. T. 655; see Knox v. Wells (1864), 2 
Hem. & M. 674. A grant of an annuity by deed to a feme sole until it 
should become vested m any other person was held, prior to the Married 
Women’s Property Acts, not to have been forfeited by her marriage 
{Bonfield ^ HassaU (1863), 9 Jur (n. s.) 453). 

(d) As to the distmotion between a condition precedent and a condition 
subsequent, see title Contract, Vol VII ,p 432. It has been said that, 
accormng to Engbsh law, if a condition subsequent which is to defeat an 
estate is against the policy of the law, the gift is absolute, but if the illegal 
condition is piecedent there is no gift (Be Moore, Trafford v. Macommie 
(1888), 39 Ch D 116, C A, per Cotton, L J., at p, 129; see Beynish 
V. Martm (1746), 3 Atk 330, per Lord Hardwicke, L C., at p. 332) ; 
Broolce v 8pong (1846), 15 M & W. 153). For the rules as to conditions, 
see titles OiFTS, Vol. XV , pp. 423, 424 , Wills 
(«) As to the right of consortium, see title Husband and Wipe, Vol XVI., 
pp. 318 H seq 

[f) See, eg , Be Moore, Irafford v. Maconochie, supta. -As to contracts 
for separation and settlements made in view of separation, see tii;le 
Husband and Wife, Vol. XVI., pp. 439 et seq, Foi form of grant 
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or bequeaths a periodical sum to the annuitant with a direction that i, 

the sum is to be inci eased when living apart (^/). If the words Commence* 
referring to living apart should be read as a condition subsequent, laent 
it will be ignored as a condition contra hotum mores (Ji), If, however, Duration 
the words should be read as a limitation lather than a condition, of Rent- 
as wheie the commencciueut and duiation of the period during 
which the payment is to be made is fixed by reference to the living — 
apart, the gitt is void (i). 

If a marriage settlement contains a grant by the wife to the Piovisofor 
husband of anaimuit^,a proviso for its cesser on the annuitant cesser m 
living apait from his wife is void (i). 

Tlie construction of covenants in separation deeds relating to the separation 
payment of annuities, and the effect on such provisions of sub- deeds, 
sequent reconciliation, has already been dealt with(Z). 

Sect. 2.— 7iV////s as to P)ope}ty Charged : Cajnlal or Income (m). 

956. With regard to the piopeiiy chaiged with annuities given Question of 
by AVill, the question whether an annuity is payable exclusively out property 
of income, or is chaiged upon the corpus ot the estate, or whether depends on 
any arrears are payable out of the income of succeeding years, construction, 
depends entirely upon the words of the jiarticular will constiued in 
their ordinary grammatical sense («). In some cases the woidp of 
the will may amount to a clear charge on lorpus which does not 
admit of doubt (a). In other cases doubts may arise as to the 


of an annuity during chastity of wife, see Encyclopaedia of Forms and 
Precedents, Vol II , p. 426 
(q) See, c g , Blown v. Beck (1758), I Eden, 140 

(h) Rc Moou, Trafford v. J^IaconocJite (1888), 39 Ch T) 1J6, C A ; Wien 
V Bradley (1848), 2 Do G & Sm. 49, as Cxplaiued m He Moore, Trafford v, 
Maconochic, supra, by Cotton, LJ, at p 130; see Bedborough v. 
Bedboroagh (No 2) (1865), 34 licav 286 

(i) Be Moore, Trafford v MaconocJiie, supra , see Be Hope Johnstone^ 
Hope Johnstone v Hope Johnstone, [1904] 1 Ch 470 (where the xieriod 
was fixed by reference to cohabitation, and the hmitation was held good). 
Where a wite had been deserted by her husband and the will apparently 
provided lor her mam tc nance until he should come hack, the gilt was 
held good {Be Charleion, Bracey v Sherwm, [1911] W. N. 54) 

(k) Nicholl V Jones (1807), L R 3 Eq 696 

(Z) See title Husb\nd and Wife, Vol XVI , pp 446, 452. 

(in) The cases m which the legatee of an annuity has, accordmg to the 
form in which the annuity has been created, the right to claim the value m 
cash are stated at pp 480, 481, ante • 

(n) Be Bigge, Granville v Moore, [1907] 1 Ch 714, 716 (the decision in 
this case was overruled m Be Watkins^ Setllement, WiUs v. Spence, [1911] 
1 Ch 1. C A. ; see note (i), p 493, post); see also Be Boden, Boden v. 
Boden, [1907J 1 Ch. 132, 138, C. A ; Sheppard v, Sheppard (1863), 32 
Bea,v. 194 

(a) So held where annuities were chaiged on leaseholds {llovuarth v. 
Bofhwell (1862), 30 Beav. 516 ; Lazonby v Kawson (1864), 4 De G. M. k G. 
666, Pearson v Helkwell (1874), L. R 18 Eq 411), or on freeholds 
{PtcardY. Mitchell (1861), 14 Beav, 103; Torre y* Brown (1865), 6 H. L Cas. 
655 ; Be Tucker, Tucker v. Tucker, [1893] 2 Ch, 323 , Bell v Bell (1872), 
6 I. R. Eq, 239 ; Be WesVs Edecte, [1898] 1 1. R. 75, C A ). On the other 
hand, annuities were held not to be charged on the coipus of real estate 
in Lambert v Turner (1862), 11 W, R. 51 ; Qhfford v ArundeU (1859), 27 
Beav. 209. 
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Effect of 

subsequent 

directions. 


Effect of 
setting fund 
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property on which an annuity is charged, the solution of which 
must be found in the construction of the whole will. 

The numerous cases on this subject may be conveniently grouped 
according to the form of the initial gift of the annuity. This gift 
may be in one of llie following forms : — (1) in the form of a simple 
gift of an annuity followed usually by a residuary gift; or (2) in the 
form of a direction to trustees to whom the testator’s general estate 
is given to pay an annuity out of the income of such general estate ; 
or (3) in the form of a direction to trustees to set apart sufficient 
property to pioduce an annuity of a specilied amount, and, out of 
the income ol the property set apart, to pay such annuity: or (4) in 
the form of a direction to trustees to set apart specified property, 
whether real or personal, and, out of the income of the property 
set apart, to pay an annuity of a specified amount. 

957. In cases where the initial gift of thr annuity is in the 
form of a simple gift followed by a residuary gift, the general rule 
is that the annuitant must be paid in preference to the residuary 
legatee, who can take nothing until the annuitant has been paid in 
full (?)). Various forms of woids have been held to amount in 
effect to a simple gift of an annuity followed by a residuary gift (cb 

The right of an annuitant claiming under an initial simple gift 
to have recourse to the corpus of the residue is not taken away by 
a subsequent direction to trustees to pay the annuity out of 
income (d); nor, as a general rule, is such annuitant’s right of 
recourse to the general residue taken away by a subsequent 
direction to trustees to set apart a fund (e), 

As^ a rule of practice (independent of construction), where an 
annuity is payable out of residue, the court can set apart a 
sufficient fund to answer the annuity and pay the surplus residue 
to the residuary legatee ; but in such a case the annuitant can, if 
necessary, resort to the coijms set apart (/). The appropriation 


(5) rieTootaVs EhlatVyUanliny Kilbnni (ISIQ), 2 Ch D 628, 633. C A ; 
"Re Webb, Leedliam v Patchett (1890), 63 L T 645 
(fl) Soc Haynes v Haynes (1853), 3 De Gr M & 0. 590, C A , Croly v. 
WfM (1853), 3 De G M & G. 993, C A ; Wrovqhton v Colyuhoun (1846), 
IDpD & *Sm 36, ^Vampery /VArenwf/ (1838), 9 Sim 176, Howarthy, 
Rothwefl (1862), 30 Beav 516 (wheie a note to the leport contains a useful 
clasbilicatioii of cases in whicli anmuties have been held payable out of 
corpus 01 out of income) 

(d) Be Mason, Mason v Bodmson (1878), 8 Ch D 411, Davies v. 
Wather (1823). 1 Sim & St. 463 ; Picard v. Mitchell (1851), 14 ileav 103 : 
Pearson y J/cRiwaM (1874), L R 18 Eq 411. 

(«) Be Taylor, TlUley v. Bandall (1884), 53 L J. (ch ) 1161 ; Upton v. 
T miner (1861), 1 Diew & Sm 594 , Carmichael v Gee (1880), 5 App. Cas. 
588 ; Be Mason, Mason v. Bobinson (1878), 8 Ch D. 411, 413 But m a 
particular case the effect of the will was that, on the setting apart of the 
lund, the residue was released from bability (Kendall v Bussell (IB30), 3 

dill VaIj 

(/) Harim V. Matterman, [18961 1 Ch. 361, C. A ; and see title Exson- 
TOB8 AND Admimstiutoes, Vol. XIV , p 262. Arrears were paid out of 
tto of the fund set apart in BngM v Lareher (1858), 3 De G. & J. 
.iMi, ISm &G. 522; SnattowT SmUow 

(1831), I Beav 432, n. ; Eodge v. Zewin (1839), 1 Beay. 431 : prospective 
orders were made is the two lait-sientioned cases. 
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of a fund to answer the annuity does not discharge the rest of the 
testator’s estate, either wheie the appropriation is hy the court {(f) 
or where it is made by the executor (k). 

958. The eases where tlie initial gift of the annuity is in the 
form of a duectioii to trustees, to whom the testator’s goneial 
estate is given, to pay an annuity out of the income of such 
general estate, may he divided into two classes. In the first class 
the case is treated as one of “ a legacy and a residual y bequest,” 
and the annuity is chaiged on the twpM/? of the estate (i). In 
the second class the case is treated as one of a tenant for 
life and remaindeiman,” and the annuity is not charg(Hl on the 
cotpiifi of the estate (A). In some cases where the will contains 
a direction to trustees, to whom the general estate is given, to pay 
an annuity out of the income of such general estate, the annuity is 
a continuing chaigo on the income after the death of the annuitant 
for the purpose of recovering arrears, though not’ charged on the 
CO) pas of the estate (/) 

959. The cases where the initial gift of the annuity is in the 
form of a diiection to trustees to set apart sufiiciont property to 
produce an annuity of a specified amount, and out of the income of 
the pioperty set apart to pay such annuity, may also be divided 
into two classes. In the first class the annuity is charged upon 
the (' 0 )pH 8 of the estate; the reason being that the form of 
gift shows the main oh]ect of the testator to be the bestowal 
of an annuity, the diiection to set apart a fund not denoting the 
testator’s object, but merely the means by which that object is to be 
secured (m). In the second class the annuity is not charged on 

(q) Iip Parry, Scotty LmA (1880), 42 Ch D 570,584: HarhviY Mn^ter^ 
man. [1806] J <:ii 351,357,0 A , Davtsy Wafltei (1823), 1 Sira .V St 463 ; 
Ee Evans (nid BettelVs Contract, [19101 2 011 438 , aud see title Executors 
AND Administrators, Vol XIV, p 262 

{h) Gordon v Bowden (1822), Madd & 0 342 

(a) It was so held where, atlei a liequest ol an anmiity in the above form, 
the testator’s estate was given ovei ‘‘ snhiect thereto ” {Birch v Sherratf 
(1867), 2 Oh App 644, Ee Watkins Settlement, Wills v Spence, [1911] 
1 Oh 1, C A), or “subject to the annuity” {Perkins v. Coohe (1862), 2 
John & H 393 , Ee London. Brighton and South Coast Bail Go , Ee parte 
TViZfciusow (1849), 3 De (> A Sui ; Ee Jlowarth, Jlowarthy Makinson, 
[1909] 2 Oh 19, 0 A ) , sec lie Young, Brown v. Hodgson, [1912] 2 Ch 
479; Boyd v Buckle (1840), 10 Sira 505, where theie were no such words 

{k) It was so held where, after the gift ot an annuity in the a bove form, the 
will contained a gift over of surplus incoi{io duiing the hlo ol the annuitant 
(Stelfox v. Sugden (1859), John 234 , 3Iiller v Huddlestone (1851), 3 
Mac &G 613; Ee Boden. Boden v Boden, [1907] 1 Ch 132, 156, C A 
(where the gift over was cxpiessed to be “ subject to the trusts atoicsaid,” 
1 e , subject to the previous gift whatever be its effect) , Ee BoukoiVs Settle- 
ment, Wood V Boulcott (1911), 104 L T 205 ; Ee Young, Brown v Hodgson, 
supra). As to the mode of adjusting lidbihti(*s in the case of settled residue, 
see title Executors and Administrators, Vol. XIV , p 282 , and see 
p 505, post 

(l) Booth V Coulton (1870), 6 Ch App. 684; see Forhes v. Eicliardson 
(1853), 11 Hare, 364; Philipps y Philipps (1844), 8 Beav 193 ; Salvin v. 
Weston (1866), 14 W K 757 , Ee Taylor's Estate Act. Taylor v. Taylor 
(1874), L R. 17 Eq 324; see Wormaldy Muzeen {mi), 17 Ch. D 167, 
C A , sed guerre, is theie any difference between a charge on corpus and 
a continuing cliaige on income, see Ee Young, Brown v. Hodgson, supra. 

(m) 31 ay v. Bennett (1826), 1 Russ 370, 373 ; 3£ills v Prewitt (1855), 
20 Beav 632, 636 ; Ingkman v. WarihingUm (1865), 1 Jur. (n.s.) 1062 ; 
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corpus; the reason being that the form of the gift shows that 
the testator intended that the fund set apart should be continued 
in its integrity during the life of the annuitant and should in that 
state go over (?i). 

960. Lastly, the cases where the initial gift of the annuity is in 
the form of a direction to trustees to set apart speciliod property, 
whether real or personal, and out of the income of the property set 
apait to pay an annuity of a speeiiied amount, may also be divided 
into two classes. In the fust class the annuity is charged on 
the corpus of the property set apart (o). In the second class 
the annuity is not charged on the corpus of the particular property 
set apart, but only on the income thereof ; the reason being that, 
under the form of the gift, a new trust arises on the death of 
the annuitant (j!)). A similar result may be arrived at where 
leaseholds out of the income wlieieof the annuity is to he paid 
are directed to be sold after the death of the annuitant (^). 

Sect. 3. — Ihfjhts of Bnitchaygors and Annintajiis Inter Se to 

Pi wi if If. 

961. An annuity given by a testator to his widow in satisfaction 
of dower has piiority over other annuities given by will, and in the 
event of a deficiency of assets does not abate (0, unless the'testator 
leaves no real estate out of which she is dowable (s). The fact that 


Wright Y Callender (IS52). 2 De G M & (t 052,655,0 A ; Peicif y. Percy 
(1866), 35Beav 295, (\tmiichael y. Gee (1880), 5App. Oas 58S ; Antler- 
son V. Andeison (1863), 33 Beav 223; Cpton v Vaiiner (1861), 1 Diew. 
& Sm. 594, Martin v Bostock (1870), 23 L T 216; compare Baniett v. 
Sheffield (1852), 1 De Gr M & (4. 371, C A (whoie the fund set apait was 
misapplied) 

(«) Baker v, Baker (1858), 6 H L ('as 616, 626 ; Tarhottom v. Earle 
(1863), IIW. R 680; Michelly Wilion (IS15),L, U 20 Eq 269 

(o) It was so held wheio the charge was clear {Rickman y Upsall (1860), 
2 (jiff. 124), and where the property sot apart was given over subject as 
aforesaid” (R indie y Taylor (1855), 20 Beav 109), or was given over 
“ subject to the annuity” (Be London, Biujhton and South Coast Bail Co., 
Ex parte Wilkinson (1849), 3 De G & Sm 633 , Playfair v Cooper, Prince 
y Cooper (1853), 17 Beav 187), or was given over alter performance 
of the antecedent trusts” {Phillips v. GuMeridge {IS62), 3 De G J. & 
Sm. 332) 

(p) Foster y. Smith (1846), 1 Ph 629, Earley Bellingham (No. 1)(1857), 
24 Beav. 446; A.-G. v. Poulden (1844), 3 Hare, 555; Sheppard y. Sheppard 
il863), 32 Beav. 194. In the last-mentioned case the will contained a gift 
ot the surplus income of the partioulai property, and the words “ subject to 
the trusts afoiosaid ” were confined to payments out of income ; see Be 
Mackenzie" e {Kenneth) Settlement (1863), 32 Beav. 253 (a decision deahng 
with the case wheie particular property had been settled by a deed, and 
th(', income, which had been insufficient to pay annuities, subsequently 
increased); compare Scott v. Salmond (1833), 1 My & K. 363 (where a 
parlicuUr fund was charged with annuities and given over, and the 
inoome proved insufficient to pay the annuities) 

(q) JDarhon v. Bickards (1845), 14 Sim. 637 ; Addecott v. AddecoU (1861), 
29 Beav 460. 

(r) SiahUi'hmidty. Lett &G 421; and see titles Executors 

ANP Administrators, Vol. XIV., p. 276 ; Beal Property and Chattels 
Beal, p. 194, note (q), ante. 

(«) Aeey v, Simpson (1843), 6 Beav, 36 ; Boper v. Boper (1876), 3 Ch, D. 
714; Be Smm, /arm v, Jmes, [1892] 2 Ch. 291, 
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a legacy is given in satisfaction of dower does not affect the question 
whether it is charged on cofjms or income (i). 

Benefits given to a wife with a direction for their early payment 
have no priority (n). 

962. Priority between annual sums is in general a question of 

construction. Thus, on construction, a rentcharge charged on the 
testator’s real estate may have priority over legacies directed to be 
raised out of real estate in the event of the personal estate proving 
insufficient (a). A direction to pay an annuity out of residue may 
postpone it to other annuities previously given by the will (fc). 
Where a testator grants an annuity to A and “ subject thereto " 
devises estates, and liy sulisequent codicils charges the same estates 
with other annuities, A’s annuity has priority (c) ; but the words 
*‘in the first place” or or a direction to pay 

without abatement do not give priority. 

Again, a direction as to the time of pa.yment gives no priority. 
For example, an annuity, deferred as to its time of payment, must 
in the distribution of assets rank equally with other annuities 
which are directed to be paid immediately (./ ) ; and an annuity 
payable immediately has no iiriority over an annuity payable on the 
death of a tenant for life (fl), nor over annuities which are directed 
to be paid after the payment of certain legacies (//) 

Sect, 4 . — Cimulatne and Snhsfifnhonal Annmfm Arismg by 
Testamenta} y 1 )ifipositum, 

963. Where more than one annuity is given to the same person 
by a testamentary disposition, a doubt frequently arises whether 
the annuitant is entitled to both annuities or whether the second 
is intended to be taken in the place of the first — m other words, 
whether the gifts are cumulative or substitutional (0. The solution 

[t) Stelfox V. Hugden (1850), John 234. 

(u) Re Schweder^s Estate, Oiwenheim v. Hchweder, flSOl] 3 Ch. 44, 

disaenting fiom Re lla'idy, v. (1881), 17 Ch D 798; com- 

pare Lewm V. Lewin (1752), 2 Vos Sen 415; and see title Executors 
AND Administrators, Vol XIV., pp 275, 276 

(a) C'ieed v. Creed (1844), 11 Cl & Fin 491, 606, H L ; Ee Briggs, Bnggs 
V. George (1881), 46 L T 249 ; Weirv Chamley (1850), 1 I R 296; see 
Roriarhngtofi (Earl) v. Darner (1863), 4 De G. J. & Sm 161; Bell v Bell 
(1872), 6 I R Eq 239; compare Roper v Roper (1876), 3 Ch D 714, where 
legacies and annuities were charged on a testator’s real estate, and a power 
of distress given in respect of the latter wAs held not to cieatc any priority 
(sed quaere), 

(b) Haynes v. Haynes (1853), 3 De G, M & G 690 ; compare Re Smith, 
Smith V. Smithy [1899] 1 Ch 365; Re WiUshire^s Estate (1859), 6 Jur (n s.) 
190. 

V. ITicfcs (1833), 6 Sim 391 

(d) Blower v. Morret (1752), 2 Ves. Sen 420, 421 ; Thwaites v. Foreman 
(1844), 1 Coll, 409. 

(0) Re Evans^ Charities (1858), 10 I Ch R. 271. 

(/) Nichisson V Coclill (1863), 3 De G J. & Sm. 622 ; Eocher, Harding 
(1858), 7 I. Ch. R. 338; Ashhumham v. Asbhumham (1848), 16 Sim 186. 

ig) Miller Y,Huddlestone(Ml)yZMgiC &;G. 613; Street r. Street (IS(j3), 
2 New Rep. 56. 

(h) Ingham v. Daly (1882), 9 L. R. Ir. 484. 

(1) As to the question whether or not annuities and legacies bequeathed 
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of this doubt depends to a large extent upon the question whethel? 
the gifts are contained in the same instrument or in different 
instruments , and, although a codicil is in strictness merely a part 
of the will, if the first gift is in the will and the second in a 
codicil, the result may be diffciont from that where the gifts are 
both in the will, or both m the same codicil {h). 

Thus, two annuities of the same amount given to the same 
peison by the same testamentary instrument arc pnind facte 
substitutional (1). On the other hand, two annuities of the same 
amount given to the same person by different testamentary 
instruments are ynmd facie cumulative (///)• 

Gifts to the same person in the same testamentary instrument of 
annuities of diffeient amounts are cumulative (n); but 

the instrument may show an mteutiou of substitution (o). Gifts to 
the same person in separate testamentary instiunients of several 
annuities are p^imdjacie cumulative, whether the amounts are the 
same or diffeient (p). 

964 . The rules of the doctrine of satisfaction, both as legards 
the satisfaction of portions by legacies and the satisfaction of debts 
by legacies (</), have been discussed by the courts in connection with 
annuities. Thus, as regaids the first of the above rules, wheie a 
father covenants by settlement to pay an annuity to his son and 
subsequently dies having bequeathed legacies to llic son, this rule 
may prevent the son claiming both the annuity and the legacies (r). 
Again, where an annuity is granted or seemed to another by a 
testator in his litetime, and he subsequently dies liaving bequeathed 
to such grantee or obligee an annuity differing slightly from the 
existing annuity, these slight difleiences may pi event the doctiine 
of satisfaction from aj)j)lying, so that both annuities may become 

by the grantoi of an annuity to the anmiilant aie to be taken by tbe 
annuitant in safislaction ol the annuity, see the text, injra 

(k) The question is ono of intention ; for similar pimoiples applicable 
in the case of cumulative and substitutional legacies, compaie title AYills 

(?) llolford V Wood (1798), 4 Ves 75, 90 (where an annuity of £30 was 
given to A for life with specific duections as to the mode and times ol pay- 
ment, and in a subsequent part of the will tlie testator gave to A, “ the 
butler, £30 a year for his life ’*) , Biine v Ferner (1836), 7 Siiu 549 (wheie 
a will was composed ol three separate sheets, and the same annuity to the 
same person was lepeatcd upon two of the sheets) The mstiument may 
show that the two annuities are mtended to be successive (Baylee v. Quin 
(1842), 2 Di &War 116) 

(m) Boch V Cullen (1848), 6 Hare, 531 ; Barclay v Watnwngkt (1797), 
3 Ves 402, 465, A -G \ Geotge (1836), 8 Sim 138, 146, 147; see 
Tweedale v. Tweedale (1840), 10 Sun 453, Spire v Smith (1839), 1 Beav. 
419; Badhurn v Jeivis (1841), 3 Beav 450; compare Osborne v. Leeds 
(Duke) (1800), 5 Ves 369, 382 

(«) Yockney v Uansaid (1844), 3 Haie, 620, 622 ; Hartley v Ostler {185Q), 
22 Beav. 449; see Mackinnon v Peach (1838), 2 Keen, 565 

(o) Yockney v. Hansard, supra , Adnam v. Cole (1843), 6 Beav. 363. 

(p) Barclay v. Wainwnght (1797), 3 Ves 462, 465; Spire v. Smith, 
supra, Badhurn \ Jervis, supra, 

(q) The rules are stated at length m title Equity, Vol. XIII., pp. 128 et seq, 

(r) Montagu y. Sandwich (Earl) (lSS%),Z2Ch D, 525, C, A ; Graham 
y, Graham (1749), 1 Ves. Sen. 263. As to parol evidence being admitted 
to lebut the presumption against double portions, see titles Equity, Vol. 
XlILf p. 136, Wills. 
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payable (.9), Where fche annuities are similar there is, according to 
libe general rule, satisfaction ( 0 . 

Annuities paid by a father to his daughters under a covenant in 
a separation deed are not on the father's death intestate tioated 
as advancements under the Statute of Distiibution («). 


Part IV.— Rights of Rentchargers and 
Annuitants as Affected by the Quan- 
tum of the Donor’s Estate or the 
Amount of His Assets. 

Sect 1. — Cones where upon the Cfeotooi a llentchaiqe the Estate 
0 / the Ihmot ui the Lond Chanjed is Jnsnjht iciit, 

965. If the tenant in tail ot land giants out of it a lent in fee, 
the lent vill detonnine on the grantoi's death, unless he disentail, 
in which case it will continue (^r) It a tenant for veais of land 
grants out of it a leiitcharge to a stranger for his life, the grant is 
not void, but is good as a chattel interest duiing the term if the 
grantee so long live (w). If one, who m fact is only tenant loi life 
of land, gijiuts an annuity to commence on his own death and 
charges it on the land, covenanting that tlie annuitant may 
distiaiu for aneais, the annuitant may lecovei arrears from tho 
grantor’s estate hy an action of covenant (a). Again, where a 
testator, who is only entitled to an undivided shaie of ceitain land, 
purports l)y will to give a reiitchatge payalile out of the w'hole of 
the land, the rentcharge is i)ayable in full out of the tostatoi’s 
share (/^) If a mortgagor of co])} holds covenants by the mortgage 
deed to surrender his land and also grants a lentcharge, the rent- 
charge will cease upon tho mortgagee s admittance (( ). 


(«) Hales V Darell (1840), 13 Beav 324, lie JJowse, iJoirse v (Hass 
(1881), 50 L J. (rii ) 285 , Barret y Beckford (1750) ^ 1 V es Sen 519, 
Charlton Y IKcsf (1861), 30 Bcav 124, Faget y Gm/j/eW (1868), L. K 6 
Eq 7 

(t) Atkinhon v Littlewood (1874), L. ‘R 18 Eq 596; Fowler v. 
Fowler (1735), 3 P. Wins 353 

(u) 22 & 23 Car 2, c. 10, s 6 ; Eatfeild v Minet (1878), 8 Ch D 136, 
C A ; see Kiikcudhright (Laid) v. Kiikcadhriqhi (Lady) (1802), 8 Vos 61; 
and see title Descent and Distribution, VoJ XI , pp 19, 20 

(v) * Alton Woods Case (1600), 1 Co Rep 40 b, 48 b 

(it;) Butt's Case (1600), 7 Co Rep 23 a; Bakery y. /%ood(1834), 1 Ad. & 
El 191, 192 

(a) Monypenny v. Monypemy (1861), 9 H. L Cas 114; compare 
Tcasdale v Teasdale (1726), Cas. temp King, 59 ; Ford y Tynte (1864), 2 
De G J. & Sm. 657, C A The case oi a tenant for hie granting a per- 
petual rentcharge and subsequently acqmnng the remainder m fee la 
discussed in Holt v. Sambach (1628), Cro Car. 103. 

(h) Eoche v, Jordan^ [1896] 1 1 R. 494 

(c) Freemm v. Edwards (1848), 2 Exch. 732, 739. 
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Cumulative 
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Sbot.S. 
Cans where 
the Donor 
of a Rent- 
charge or 
Annnitjr 
becomes 
Bankrupt. 

Disolaimer 
of land 
charged. 

Troof for 

future 

payments. 

Annuities 

provable. 


Sect. 2. — Cases where the Donor of a Rentchatge cw* Amvitjf 
becomes Banlrnpi. 

966. Where the terre tenant of freehold land subject to a rent- 
charge becomes bankrupt, his trustee may, it seems, disclaim the 
landl^O. 

Upon the bankruptcy of the donor of an annuity, future 
payments of the annuity may be proved as debts under the 
Bankruptcy Act, 1888 (r), even although the annuity may be 
contingent on the performance or non-performance of some act by 
the annuitant (/). If, after the value of a contingent annuity has 
been estimated, the happening of the contingency results in the 
assessment being excessive, the assessment cannot be altered (</). 

967. The following annuities are capable of valuation and there- 
fore provable in bankruptcy an annuity for life subject to a 
condition contra homos mores which is void(/0» an annuity con- 
tingent upon the annuitant surviving another i)(‘i.sr)n (?) ; an annuity 
payable under a separation deed to a wife with a proviso for 
cesser if she becomes unchaste or if cohabitation is resumed (A); 
an annuity to a widow to cease on remarriage (/); an annuity to a 
re tiling partner determinable on breach of a covenant not to trade 
within a limited area (;//) ; an annuity payable during the continuance 
of certain works which may cease at any time (n) ; an annuity pay- 
able until the annuitant does some act whereby the annuity will 
become vested in another (o). 


(d) Bankruptcy Act, ]883 (46 & 47 Vict. c 62), b. 66, and see title 
Bakkruptcy and Insolvency, Vol II., pp 191, 192 In the case ol 
such a disclaimer made under the Bankruptcy Act, 1869 (32 & 33 Vict. 
c. 71), s, 23, the question whether the legal estate vested m the Crown was 
discussed m Be Mercer and Moore (1880), 14 Oh D 287, 296. Under the 
Bankruptcy Act, 1883 (46 & 47 Vict c 62), the power of making vesting 
orders given by ihid , s 65 (6) (see title Bankruptcy and Insolvency, 
Vol II , pp 194, 196), may possibly apply. 

{e) 46 & 47 Vict. c 62, s 37 ; and see, further, title Bankruptcy and 
Insolvency, Vol IT , pp 197 et seq , 203, 204 

(f) Be Blalemore, Ex yarie BJalcemoie (1877), 6 Oh D 372, C A. ; Be 
Bateif, Ex parte Neal (1880), 14 Ch D 679, C. A 

(g) Be Pannell, Ex parte Bales (J879), 11 Ch D 914, 0 A. ; see Victor v. 
Victor, [1912] 1 K 3 247, 0 A But where proof for an’ears of an annuity 
and for the actuarial value of the annuity in the future was sent in, and 
the annuitant died before the tiu^tee assented to the valuation or a dividend 
was declared, the proof was restiicted to tbo amount of the instalments due 
and unpaid at the time of the annuitant's death {Be Dodds, Er, parte 
Vaughan's Executors (1800), 25 Q B D 629) 

(k) Be Wood, Ex parte Naden (1874). 9 Ch App. 670. 

(i) Be Baiey, Ex parte Neal (1880), 14 Ch. D. 579. C. A. » 

(l) Be BcAey,Ex parte Neal, supra; Victor v. Victor, supra 

(0 Be Blahemore, Ex parte Blafcemore, supra 

(m) Be Jackson, Ex parte Jackson (1872), 27 L. T. 696, C. A 

(n) Be Borron, Ex parte Parratt (1836), 1 Deac. 696 

(o) Be ^Sinclair, Allen v Sinclair, BodqLins v Sinclair, [1897] 1 Ch. 921 
(an administration action by creditors). In Lyde v. Mynn (1833), 1 My. 

K 683, a covenant to secure an annuity upon property falling to the cove- 
nantor in a contingency which did not occur until after the covenantor’s 
discharge in a subsequent bankruptcy was held not to have befen barred by 
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An annuity not registered pursuant to the Judgments Act, 
1856 (jp), although void as against subsequent purchasers without 
notice of the annuity, is binding upon all subsequent incum- 
brancers who took with notice and against the trustee in bankruptcy 
of the grantor of the annuity, and is provable in the latter's 
bankruptcy (q). 

Future payments of alimony under a decree of judicial separation 
are incapable of valuation and aie not piovable in l)aulnuptcy (?). 
The liusband tliorefoie continues liable to make the payments not- 
withstanclmg his dischaige iii bankruptcy (i>). 

Sect. 8. — Cases where upon the [hmoCs Death his Assets are 

Insufficient 

Sub-Sect 1 — Eject as lef/ards Annuities CicaUd hy Imirummt Inter l\vo8 eo 
as to ijine 7tse to a Debt 

968. In the administration by the court of tlio assets of any 
pel son who has died since the 1st November, 1875, and whose estate 
may prove to be insuflicieiit for the payment m full of his debts and 
liabilities, the rules in bankruptcy as to the respective lights of 
secured and unsecured creditors, and as to debts and liabilities 
provable, and as to the valuation of annuities and future and con- 
tingent liabilities respectively apply 

969. So long as the annuity is paid, the annuitant is not a 
creditor even where it is shown that the estate of the deceased is 
iiisuiJicient to meet habilitios, including the estimated value of the 
annuity (a). Consequently, the annuitant whose annuity is not in 
arrear cannot olitain an administration judgment (h) , and this is 
the case although his annuity is expressed to accrue from day to 
day (c) ; but if a judgment has been obtained by another person as 
a creditor he is allowed to prove (d), 

970. A personal representative under his right of letainer may 
retain the amount of all an ears owing to him m respect of his own 


Sect. 2. 

Cases where 
the Donor 
of a Rent- 
charge or 
Annuity 
becomes 
Bankrupt, 

Unregistered 

annuity. 

Future pay- 
ments of 
alimony. 


Application 
of rules m 
bankruptcy. 


Annuitant's 
rights as 
creditor, 


Extent of 
right of 
rctainei 


the discharge The decision was under stat. (1825) 6 Geo 4, o. 16, which 
dilTeis in its language from the Bankruptcy Acts, 1869 (32 & 33 Vict. 
0 71) and 1883 (46 & 47 Viot c 62) It should be compaied with 
Collyer v. Isaacs (1881), 19 Ch D 342, C A., a decision of the Court of 
Appeal under the Bankiuptcv Act, 1869 (32 & 33 Vict c. 71). 

(р) 18 & 19 Vict c 15. K 12, see p 480, ante 

iq) Gieaves v Tofield (1880), 14 Oh. D. ^63, C \ 

(r) Linton v, Linton (1885), 15 Q. B. D 239, (' A ; and see, further, 
title Husband and Wife, Vol XVI , pp 521, 568 

(s) Ihid ; see Watkins v. Wailnns, [1896] P 222, 226, C. A ; Victor v. 
Victor, [1912] 1 K. B 247, C A 

(f) Judicature Act, 1875 (38 & 39 Vict c 77), s 10; see title Executors 
AND Administrators, Vol XIV., p 344 

{a) Ee Hargreaves, Dicks v Bare (1890), 44 Ch D 236, C. A. ; and see, 
further, title Executors and Administrators, Vol XV , pp 255, 266, 
258 

(h) Be Hargrea/ves, Dtcls v. Hare, supra, and see title liXECUTORS and 
Administrators, Vol XIV , p. 338 As to the right ot the legatee of an 
annuity to obtain an admimstiation judgment, see pp. 520 et seg , post 

(с) Be Hargreaves, Dicks v. HarOf supra* 

(d) Ibid,, at p. 239, ^ 
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Sect. 3. 
Gases where 
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Donor’s 
Death his 
Assets are 
Insnfficient. 

Where estate 
18 at death 
insufficient 


Where estate 
IS after death 
found to be 
insufficient. 

Rules for 
valuation 


Valuation of 
reversionary 
annuities. 


annuity from the estate of an insolvent intestate; he cannot, 
however, retain the estimated value of liis annuity, but must come 
in and prove for the same as an ordinary creditor (r). 

Sub-8ht 2 — Effid as nqards Annuthes Created hj Testamentary Disposition 

971. Where a testator bequeaths immediate annuities and also 
pecuniary legacies, and his estate is ascertained at his death to be 
insuliicient, the rule is to ascertain the value of each annuity as at 
the death ( / ) ; and, it being settled tliat, in a case of deficiency of 
assets, amuiilies and legacies abate rateably, the values so ascer- 
tained must abate proportionately with the legacies (<7), and each 
annuitant is entitled to be paid at once the abated valuation of his 
annuity (A). 

972. AVhere the estate is only ascertained at some point of time 
after tlie testator’s death to be inBiifticiciit, and a distribution has 
gone on down to that point of time, the rules applicable appear to be 
as follows . — 

(1) If all the annuitants are living at that point of time, there must 
be ascertained in the case of each annuitant the arreai s then due 
to him and the then present value of future payments. These two 
sums must be added together, and the funds available for payment 
of annuities must be divided between the annuitants in the pro- 
portion which the aggregate amounts bear to each other (i). 

( 2 ) If all the annuitants are dead at that point of time, there 
must be ascertained in the case of each annuitant the arrears then 
due to their respective estates, and the funds must be divided in the 
proportion of those arreai s ( 4 ) 

(8) If some of the annuitants are dead at tliat point of time and 
some are living, the values of the annuities of those annuitants who 
are dead must lie fixed at what they w'ould have actually received 
had the estate not been insufficient ; and the values of the annuities 
of those annuitants who are living at that point of time must be 
ascertained by adding to the then present value of future payments 
the amount of the arrears then due. The funds must be divided in 
the proportion of those values (?)• 

973. Where a testator bequeaths a leversionary annuity and also 
immediate pecuniary legacies, and his estate is ascertained at his 
death to be insufficient, the court values the annuity on the basis 
of its being a reversionary interest, and this valuation must abate 

{e) Be Beeman^ Fowler v James, [1896] 1 Ch 48 
(f) Long V Hughes (1831), 1 De G & Sm 364 , see 2 Seton, Judgments 
and Orders, 7th ed, p. 1577, term 6; and see title Executor^ and 
Administrators, Vol. XIV., pp 276, 277. 

{a) MiUer v Huddlestone (1851), 3 Mac. & G. 613 
(ft) Wroughton v. Colquhown (1847), 1 De G. & Sm. 357 , DanieU v. 
DameU (1849), 3 De G & Sm. 337, 342 
(i) Heath V. Nugent (1860), 29 Beav. 226; Be Wtlhns, Wilkms v. 
Botherhm (1884), 27 Ch. D. 703 ; Delves v. Newington (1885), 52 L. T. 
612 

{L) Todd V Btelby (1869), 27 Beav. 353, 366. 
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rateably with the immediate legacies (m). Again, where in the case 
of a bequest of a reversionary annuity the estate is only ascertained 
at some point of time after the testator’s death to bo insufFu lent, 
and before that point of time tlie reversionary annuity lias fallcm 
into jiossossion, the value of tlie reversionary annuity must be 
ascertained by adding the amount of the arrears accrued since the 
annuity fell into possession to the then present value of 1 he future 
payments (//). 

Where a testator bequeaths two annuities, one immeduiio and the 
other reversionary, and the immediate annuity is for some time 
paid in full, but the estate is subsequently found to be insulliuent, 
and such annuity remains for some time unpaid, then, in the 
division between the immediate and reversionary annuitants of the 
hinds ultimately available, the immediate annuitant is not bound 
to bring into hotchpot his early payments in full (n)* 


Part V. — Payment of Rentcharges and 
Annuities. 

Sect. 1 . — Dedwlioim (p). 

974 . As regaids the deduction of income tax in the case of 
annuities or lontcharges given by will the following rules apply •— 
Where a testator bequeaths an annuity wuihout using any words 
exonerating the annuitant from income tax, the annuitant must 
bear it himself {q). In such a case it is the duty of trustees to 
deduct income tax before paying the annuitant (r). If they pay 
without deduction, they may, subject to any defence based on the 
Statutes of Limitation, be liable to make good the overpayment (s). 

A testatoi, however, may(t) so frame his will as to exonerate 

(m) Jie MeUaIfy Metcalf v HUncowe, [1903J 2 Ch 424, 428, hincB v 
MitcMl (1846), 1 Ph 710, 716 

(n) roiU V (1869), L K 8 Eq 683, 687 If the leveisiouary 

interest has not fallen into possession at the point of time when the estate 
18 asrortfiined to be msuihcient, it would seem that the annuity should be 
valued as at that time on the basis ot its being a reversionary interest 
But thib rule IS not settled 

(o) Rc Metcalf y Metcalf v Bleneowe, [1903] 2 Ch 424 , and see title 
Executors and Aumintstiutobs, Vol. XIV , p 277 

(p) For the material statutory provisions as regards income tax, see title 
Income Tax, Vol XVI, pp 607 ef seq , and see in particular, , pp. 
669 — 665 Section I of this part of the piesent title states the effect of 
the decisions as to the deduction of this tax in the case of rentcharges or 
annuities given (I) by wiU, or (2) by deed. For the rules as to deductions 
in respect of estate duty, settlement estate duty, legacy duty, and 
Buccesbion duty, see title Estate and Other Death Duties, Vol. XIII., 
pp. 177 et seq, , and see, m particular, the notes ibid , at pp 222, 231, 241 ; 
see also Re Egmonfs(Earl) Settled E^ttafes, Lefioij v Eqmonty [1912] 1 Ch. 
261, 260 

(g) JEte Shatpy Jiickett v lUcLett, [1906] 1 (^h. 793 

(f) Be Shatp, Ilickett v Rickctt, $wpra 

(«) Be Sharpy Rickett v. Eicketty supra 

(t) Notwithstanding the Income Tax Act, 1842 (5 <5^ h Vici c 35), s. 103 ; 
see title Income T\x, Vol XVI , pp 660, note (ol, 663, 686. 
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Sect 1. 
Deductions. 

Exoneration 
by testator 


Liability to 
income tax 
m the case of 
annual pay- 
ments under 
deed 


Executor- 

annuitant. 


General lule. 


the annuitant or rentebarger from income taK (v) by using 
language amounting to a gift out of the testator’s estate of 
an additional sum equal to the amount of the tax (r). As regards 
the construction of words of this nature, it is settled that income tax 
is not, properly speaking, a “ deduction ” (a). Accoidingly, where a 
testator simply gives an annuity “ free from all deductions,” the 
annuitant must boar the income tax himself (/^). Where, however, 
a testator directs that an annuity sliall be “ fiee from all deductions 
in respect of taxes,” the word “ deductions ” js construed by the 
word “ taxes,” and the annuity is payable free of income tax(f‘); 
and, by otlier parts of his will, the testator may shov^ that he 
understood the word “ deductions ” as extending to income tax (tZ). 

975. As regards the deduction of income tax in the case of 
annuities or rentcharges payable under deeds the following rules 
apply. The Income Tax Act, ]R42(r), chaiges income tax upon 
annuities and other annual payments, and piovides(y) that all 
contracts for payment of such annual pavments without allowing 
the deduction of income tax shall he void. Having regard to 
these provisions, income tax is payable by the annuitant m the 
case of an annuity to a wife payable upon a divorce or under a 
deed of sejiaration ((/), even vhere the contract is to pay an 
annual allowance “ clear of all deductions ” {h). 

976. When an executor is indebted to the estate, an annuity 
bequeathed to him may be applied m payment of the debt (i). 

Sect. 2 . — Appoy UonmenU 
Sub-Sect 1,— %n rtspect of Time 

977. All rentcharges, annuities, and other periodical payments 
in the nature of income, whether reserved or made payable under 
an instrument in writing or otherwise, are to be considered as 

(m) Festing v. Taylor (1862), 3 B. & S. 217 ; see Floyer v Bankes (1863), 
9 Jur (N s ) 684 

(v) Ahadam v Ahadam (1864), 33 Beav 476 

(а) Gleadow v. Leetham (1882), 22 Cli. D 269, 272 ; see Be Barker* 
JeivxSf Salt v Locker, [1898] 2 Cli. 643, 652 

(б) Ahadam v Ahadam, supra , Gleadow v Leetham, supra, compare 
the similar expressions which occurred in Lethbridge v Thurlow (1851), 
15 Beav. 334 ; Sadler \ Bickards (1857), 4 K & J. 302 ; Kinloch's Ttvstees 
V. Ktnloch (1880), 7 R. (Ct of Sess ) 596 

(c) Festvng v. Taylor, supra , compaie the similar expressions which 
occurred m Lovat (Lord) v. Leeds (Duchess) (No 1) (1862), 2 Drew & Sm. 
62; Be Bannexman^s Estate, Bannoman v. Young (1882), 21 Ch. D. 105; 
see contra. Wall v Wall (1847), 15 Sim 513 

(d) Turner v. Mulhneux (1861), 1 John & H 334 ; Be Buckle, Wtlhams 
V Matson, [1894] 1 Ch. 286, C. A. 

(e) 5 & 6 Vict. c. 35, s. 102; see title Income Tax, Vol. XVI., jn 660, 
note (o). 

(f) Income Tax Act, 1842 (6 & 6 Vict c. 35), s 103 ; see title Income 
Tax, p 660, note (o) 

(g) Warren v. Warren (1895), 72 L.T 628 ; Be Barry's Trusts, Barry 
Smart, [1906] 2 Ch. 358, C A. 

(/t) Shrewsbury v. Shrewsbury (1906), 22 T L R. 698; Shrewsbury 
i Countess) V Shrewsbury (Earl) (1906), 23 T. L. K. 100; and see title 
Income Tax, Vol. XVI., p. 664. 

(t) Skimmer v. Sweet (1818), 3 Madd. 244; and see titles' Exeoutobs 
AND ApMiNiSTKAXOiW, Vol. XIV., p. 271 : LiEN, Vol XIX., pp, 23, 24, 
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accruing from day to day and are apportionablo in respect of Sect 2 
time accordingly (j ). Apportlon- 

The apportioned part becomes payable and recoverable, in the ment. 


case of a continuing rentcharge or annuity, when the entire portion 
of which such apportioned part forms part becomes due and tionedp.«t 
payable, and not before ; and in the case of a rentcharge or annuity becomes 
determined by re-entry, death, or otherwise, when the next 
entire payment would have been payable if the same had not 
been so determined, and not before (k). 

All persons have the same remedies for recovering the Remedies for 
apportioned parts, when payable, as they would have had for recovery, 
recovering the entire portions if they had been entitled thereto (/) 

Neither, however, the persons liable to pay rents reserved out 
of or charged on hereditaments of any tenure, nor the same 
hereditaments, are to be resorted to for any such apportioned 
part forming part of an entire or continuing rent specifically ; but 
the entire or continuing rent, including such apportioned part, 
is to be recovered and received by the heir or othei person who, 
if the rent had not been appoitionable under the above provisions, 
or otherwise, would have been entitled to such entire or con- 
tinuing rent, and the apportioned part is recoverable from such 
heir or other person by the executors or other parties entitled under 
the above provisions to the apportioned part (m), 

978 . The above provisions do not extend to any case in which Cftses outside 
it is expressly stipulated that no apportionment shall take place (??), general rule, 
provided the express stipulation is contained in the will or other 
instiument of gift ( 0 ) Nor do the provisions apply to an annuity 
payable in advance (p). 

979 . Upon the sale of a rentcharge, the contract usually provides Apportion- 
for apportionment in respect of time as between the vendor and meat on sale, 
purchaser ( 5 ). If instalments of the rentcharge are in arrear, they 

should be expressly dealt with by the conveyance, otherwise they 
will not pass to the purchaser (r). 

Sub-Sect 2 — Apportionmetd m respei i of Space, 

980 . According to the ordinary rule, a rentcharge is entire Each and 
and issues out of every portion of the land charged (s), and the 

liable. 

(j) Apportionment Act, 1870 (33 & 34 Vict. o 35), r 2, 

(k) IM., s. 3. 

(l) Ibid . a 4. 

(m) Ibid, 

(n) Ibid , 8. 7 ; Me Meredith, ^tone V, Meredith (1898), 78 L T 492# 

(o) * Be Oppenheimer, Oppenheimer v. Boatman, [1907] 1 Ch 399 

Ip) Trevahon v. Arderton (1897), 66 L J. (Q B ) 489, C. A 

(q) See, for instance, Encyolopsedia of Forma and Precedents, Vol, I,; 
pp. 667, 660. 

(r) See Mirehouse v. Eennell (1832), 8 Bing. 490, 494 ; Flight v. Bentley 
(1836), 7 Sim 149, 161 ; Salmon v. Dean (1851), 3 Mac & G 344, 346. 

(«) Woodcock v. Titterton (1864), 12 W. R. 866; see GonoUy v. Dormant 
[1898] 1 1. R. 20, C. A ; see alao MtUs v. Cobb (1866), L. R. 2 C P. 95, 99 
(where it waa said that arentchar^isauing out of Blackacre and Whiteacre 
oftDUOt for the purpoaea of the paruamentary franchise be treated as lasmiig 
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appoitioned. 


Effect of 
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of parties 
interested. 


rentcharger can have recourse to any one portion of the land for 
recovering the whole of any one instalment {t). But if A grants to 
B a rentcharge issuing out of Blackacre and Whiteacre, and after- 
wards sells Blackacie to C and Whiteacre to D, and the rentcharger 
resorts to Blackacre only, C can have contiibution from D(a). 
So if on A’s death Blackacre passes to C as devisee under A*s 
will, and Whiteacre descends to 1) as A’s heir, C and D must 
contribute rateably to the payment of the rentchaige(/>). 

981 . In some cases, however, a rentcharge is apportioned and 
the owner of part of the laud charged is only liable for an appor- 
tioned part Thus, if A having a good title to Blackacre and a bad 
title to Whiteacre grants both properties to B, reserving in his own 
favour a rentcharge issuing out of both and B. is subsequently 
evicted from Whiteacre, the rentcliarge will he apportioned, and B 
will only be liable for an appoitioned pait (c). If, however, instead 
of reseiving a rentcharge to himself, A giants the leiitcliarge to a 
stranger and is subsequently evicted from Whiteacre, Blackacre 
will after eviction remain chaiged with the whole lent, for A 
cannot take advantage of tlie w'oaknoHS of his own estate (d) 

In the case of a lentcharge belonging to A which issues out of 
Blackacre and Whiteacie, if Blackacie descends on A, Whiteacie will 
only remain liable to an apportioned part of the rent (r) 

An apportionment of a rentchaige between parishes may result 
from a statute (/). 

982 . As regards the effect of releases, A having a rentcliarge 
issuing out of Blackacre may lolease part of the lent to the tenant of 
Blackacre and reserve part (r/). The release from a rentchaige of 
part of the hereditaments charged does not extinguish the whole 
rentcharge, but operates only to bar the right to recover any 
part of the rentcharge out of the hereditaments released, without 
prejudice nevertheless to the rights of all persons interested in the 
hereditaments remaining unreleased and not concurring in or con- 
firming the release (A). The last-mentioned rule deals with a 


out of BlackacK ouly) ; and see title Elections, Vul XII , p 148, 
note (o) 

(t) See Chistie v. Jiaike, (18S4), 63 L J. (q b )637, 543, C A ; Gilbert 
on Kents, p. 152 

(a) Cary, 3; BGoEnightY, CaJihotpe (1685), 1 Vein 347 , Webber v. 
Smtih (1089), 2 Vern 103 , ArriaW v Wade (1835), L & G temp, Sugd. 
252, 265, n , Booth v Smith (l884), 14 Q. B D 318, 322, 323, C. A ; 
ClmhUe v Barher (1884), 53 L. J. (q b ) 637, 542, C A , Bertwee v 
Townsendf [1896] 2 Q. B. 129, 133 , compare Johm^on v Wild (1890), 44 
(3h D. 146, 160 The nature of the indemnity which the other puichaaers 
could requiie where land subject to one lentcharge was sold in lots, the 
purchaser of one lotto pay the lent, was considoied m CasamaiorY Strode 
(1^19), 2 Swan 347. 


ib) Eyre v. Green (1846), 2 Coll 627, 534. 

(e) Bviiley v. Maddocks, [1899] 2 Cli. 199 

(d) Co Tjitt. 148 b ; compare Moche v. Jordan, [1896] 1 I K 494. 

(a) 1 lloll Abr. 236 As to the result where A acquires Blackacie either 
by purcliaMi or by devise, see p 510, post 
if) Smuom V. 8t Leonard, ShoredUch (1809), L. R. 4 C P. 664 

( 0 ) Co. LiU 148 a. 

(1) Law of Property Amendment Act, 1859 (22 & 23 Viot. c. 35), §. 1(K 
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rentcharge ifisuing out of Blackacre and Whiteacre, and distingiiishoa Sect. 2. 
between the effect of a release of Blackacre whoic the persona Apportion- 
interested in Whiteacie concur, and where they do not concur (i). ment 
In the former case the rcntcliaige is not apportioned, but is payable 
entirely out of Whiteacre (k). In the latter vme Whiteacre is liable 
only to a proportionat(‘ part of the rentchaige(0. 

983. Where in the above cases there must be an appoitionment, Basis of 
the basis of the apportionment should be not the acicage of the 
several parts of the land, but their relative values (?«). ’ 

984 Wheie a testator chaiges freeholds and leaseholds with Relative 
a rentcharge, and disposes sepaiately of the several properties, 
they aio liable to contribute to the rentcharge in proportion to leaLhoida?'^ 
then iesj)ect]ve annual values at tlie testator’s death (n). 

985. AYhei e a rentcharge issues out of Blackacre and Whiteacre, Compulsory 
and Blackacre alone is taken compulsorily under the Lands Clauses piirchase. 
Consolidation Act, 1815(0), the rentcharge may cither he appor- 
tioned or he left to issue solely out of Whiteacre, comi)ensation 

being determined and paid in accordance with the statute (p). 

3 . — Coninhiitiun to Payment as hetiieen Tenant foi Life 
and Remamderman, 

986. Where a testator bequeaths legacies and annuities and in some cases, 
by the same will settles tlie residue upon a tenant for life and annuities 
lemainderman, the general rule is that as between tenant for life ofincome'^*^ 
and lemainderman the legacies are payable out of capital and the 
annuities out of income {(f), 

987. AVhere a testator who is liable as a debtor to pay an annuity Ruigg for 
settles hib lesiduo, questions have aiisenas to the proportions ivhich ascertaining 
the tenant for life and remainderman must contiibute to the annuity. 

To this question tbiee different answois have been given.— (1) In of tenant for 

some cases it has been ruled that each payment must be raised out of life and re- 
mainderman 


According to the law bolore 1850, this would have extinguiBhcd the whole 
rentcharge (S hep Touch , 7th od (1821), 346), 

(l) Booth \ Smith (iSU), ]4: Q B D 318, 324, C A 

{1) Price V John, [1005J I Ch 744 

{1) Booth V Smith (1884), 14 Q B, D 318, C. A 

(m) Bwer v. Moyle {1600), Cio Ehz 771 , Smith v Mnlings (1607), 
Cro Jao 160 ; Hartley v Moddocks [1809] 2 Ch 109, 203 ; Allison v 
Jenkins, [1904] HR 341 , Salh v Battersby, 1 1910] 2 KB. 156 ; compare 
the rules as to apportionment ot rent service stated m title Landlord and 
Tenant, Vol XVl[I,pp 484,485; and see Gilbert on Bents, p 189 The 
date at which the value is to be taken may vary in different cases 

(n) ^ Young v Hassnrd (1841), 1 Jo & Lat 466 ; see Fielding v. Preston 
(1857), 1 Do G & J 438 , compare Ley\ Ley (1868), L. B 6 Eq. 174, 
where two freehold properties, one mineral and the other agricultural, 
were by settlement charged with a rentcharge and were hold liable to 
contnbute thereto m proportion to actual income de cmno in annum and 
not m proportion to the capitalised values. 

(0) 8 & 9 Vict. c 18. 

(p) Ibrd , ss 116, 116 ; see title Compul&ort Purchase of Land \nd 
Compensation, Vol VI , p 146 

(5) See Schole fields liedferti (*863), 2 Drew & Sm 173, 180, 
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the ci^rpus of the estate, the tenant for life bearing only the loss 
Oentribu- of ineome in respect of the sum raised (r). (2) In other 

tionto cases the rule has been stated thus: Each instalment of the 
Payment annuity must be dealt with separately ; on the occasion of each 
Ten^Tf^^ payment there must be ascertained what sum set asifle on the 
Life and^ testator’s death and accumulated at simple interest would have fully 
Remainder- particular instalment ; a portion o E the instalment equivalent 

to this sum must be contributed by corpus and the balance by 
income (a). (3) In other cases the couit, to avoid the inconvenience 
of separate calculations for each pa}"ment, has a])])hed tlio following 
rule: There must be ascorUincd once for all ac the testatoi’s death 


Discretion of 
the court. 


the actuarial values of the life estate and the reveision, and each 
instalment of the annuity must l)o divided in that fixed proportion, 
and the income and cntjnis must Loutnbute thereto accordingly (0- 
It seems that where there must be some apportionment, as 
betMcon tenant for life and remainderman, the method of carrying 
it out is in the discretion of the court (a\ 


Sect, 4. — Older of Pnonty in 'uhieh Real and, Pnsonal Assets 
aie AppheaUe in rayinent of Renlchaiyes and Annuities, 

Where realty 988 Where ill a liiarridge settlement, wheroliy the settlor’s 
persona] estate receives no benefit, a jointure is secured on land 
and also by the settlor’s covenant, the land is the piimary source 
of payment (h). 

Again, wlieie an annuity giantcd for money value and secured by 
covenant is also by tho deed charged on land, such land is, as 
between tlm persons claiming under the deceased giantor, primarily 
liable (c). 


(r) Be Ueniif, Goidon v Gordon, [1907] 1 Ch. 30, Balwcr v. A&thy 
(1844), 1 Pli 422; Re Bacon, Gitasel v. Leathes (1893), 62 L .T (CH ) 445; 
see tho statement in tho last case of the order made by Cjiitiy, J , m 
Muffetl, Jones v. 3Iahon (1888), 39 Oh D 634 

(s) Re Perkins, Brown v. Perkins, [1007 1 2 Ch 596. In this case the gift 
of the hfc estate was contingent ; and in the calculation the date taken tor 
setting aside the sum was not the testatoi’s death, but the day on which 
the gitt oi tho life estate vested. Tho above principle was adopted by 
Joyce, J,m Thompson, Thompson y Watkins, [1908J W N. 195, and 
by Parkee, J., in Rc Poff'^cr, London v Poyser, (1910J 2 Ch. 444 Tho 
rate ot interest apphed was 3 per coni m Re Pei 1 ins, Biown v. Perkins, 
supra, and 3J per cent m Re Poi/sei, London v. Poyser, supra ; compaie 
Atthusen v WhUtell (1867), L* K 4 Eq. 295, Re Harrison, TownsonY. 
Harrison (1889), 43 Ch. D. 55, 61 , Fletcher v Stevenson (1844), 3 Hare, 
360, 371; and see, further, title Executoks anj> Administeatoks, 
Vol. XIV„ p. 282. 

(t) Be Dawson, Araihoon v. Dawson, [1906] 2 Ch 211 ; Yates v. Yates 
(1860). 28 Beav 637 

(a) Re Poyser, Landon v. Poysei, supia, at p. 418 * 

(b) Lanoy v, Athol (Duke and Duchess) (1742), 2 Atk. 444; LoosenwreY, 
Rnapman (1853), Kay, 123. 

^ (c) Keal Estates Charges Acts, 1854 (17 & 18 Vict c. 113) , 1877 (40 & 41 
Vict. 0 34); see Be Shailnnd, Kemp v. Eozey (1896), 74 L. T. 664, C. A. 
Before the last-mentioned Acts tho rule was different (Young v. Purse 
(1855), 20 Beav, 380; Re Muffetl, Jones v. 31 ason, supra, at p. 537); 
and see titles Equity, \ol XIII., p. 144; Executors anp Apmxnis- 
TBATOES, Ve], XIV., p]). 288 et seq. 
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989. If a rentcharge is by will charged on land already subjecfc 
to a mortgage, the rentcharger may be entitled to have the assets 
marshalled, and, notwithstanding the Real Estates Charges Act, 
1854 (d), to throw the mortgage upon the personal estate («). 

990. Pnmd facie an annuity (which is a legacy (/)) given 
generally by will is payable out of personal estate only (g). 
Annuities may, however, be given so as to be payable out of real 
estate only(/i), and in this case are more strictly known as rent- 
charges. If in either case there are several annuities and the sole 
source of payment proves insufficient, the annuities will abate 
rateably (t). 

Where, however, annuities are given so as to be payable out of 
both real and personal estate, and the real and personal estates are 
disposed of separately, questions of priority may arise. The general 
rule is that annuities are pay aide piimarily out qf the testator ^s 
personal estate, unless he has expressed an intention to the 
contrary (,y) ; but, on the constiuction of the will, the piiniary 
liability may fall on the real estate (A,), or the liability of the two 
properties may bo rateable (Q. 

Where the real and personal estates are disposed of together 
several distinctions have been taken. Thus, where the real estate 
is directed to be sold and there is a direction to pay an annuity 
out of the mixed fund, the real and personal estates are liable 
rateably (m) ; and the effect is the same where the proceeds of the 
real estate are directed to be part of the personal estate (n). 

On tlie other hand, where the real estate is directed to be sold, but 
there is no direction to pay out of the mixed fund, the personal 
estate is primarily liable (o). 

Where the real and personal estates are disposed of together, but 
the real estate is not directed to be sold, the personal estate, as a 
rule, remains primarily liable to pay the annuity (p). But in 


{(1) 17 & 18 Vict. c. 113 

(e) Be Fiy, Fry v. Fiy, [1912] 2 Ch. 86 ; Buckley v. Buckley (1887), 19 
L, R Ir fi44. 

if) Ueath V. Weston (1853), 3 De 0. M & G. 601, C A ; and see title 
Wills 

{g) Bench V (1819), 4]\jadd 187,188; me Davis t Gm diner (1723) f 

2 P. Wms 188; Re Cameron^ Nixon v Cameron (1884), 26 Ch D 19, C A 

(h) Lomax Y Xowwt; (1849), 12Beav 285, Jonv Asliton (1360), 23 BeuY, 
379; Simteit v Herbert (1871), L. R. 12 Eq. 201 , Woodhead v Twner 
(1861) 4DcG &Sin 429, Poo7e v. Heren (1873), 42 h J (ch.) 348. 

(i) Fttcgerald y O^ConneU (1861), 11 I Ch R 437 , Miller v. Huddle^ 
stone (1851), 3 Mac. & G. 613 

(j) Dames v. Ashford (1846), 15 Sun. 42; Brown v Glaxton (1829), 

3 Sim. 225; Fitzgerald v Field (1826), 1 Russ 116, 428 
(k^ Boole v. Heron (1873), 42 L J, (ch ) 348, 

(l) See Young v, Hassard (1844), 1 Jo &Lat 466 (where freeholds and 
leaseholds contributed rateahly). 

(m) Roberts Y TTaZAer (1830), 1 Russ &M 762; DunhY Pcrnier (1831), 
2 Russ &M 657; Bedfoid y. Bedford (1365), ZSBezY 684. 

(n) Simmons v Rose (1850), 6 Be G, M & G. 411. 

(o) Re Boards, Knight v. Kmght, [1896] 1 Ch, 499 ; BlhoU v. Dearsley 
(1880), 16 Ch. D. 322, C. A 

(p) BouglitonY, Bouqhion, Boughton Y James (1848), 1 H, L. Cas 406. 
437 ; Tench v Cheese (1866), 6 De G. M & G. 463, 467, C. A. ; Roberts v. 
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Rentcharges and Annufties. 


Sect. 4. 
Order in 
which 
Assets are 
Applicable 
in Payment. 


Claim agaiDst 
general assets 
of testatoi 01 
debtor 
Annuity 
under will 


Annuity 
under <leed. 


certain cases on construction the real and personal estates may 
be held raieably liable (q\ The rule of rateable liability may be 
applied where the real estate is not directed to be sold, but the 
testator has shown an intention of creating a mixed fund of realty 
and personalty (/). Again, on construction, the primary liability 
may bo thrown on the real estate, the general personal estate 
being secondaiily liable («) 

Sect. Interest on Auca'rs. 

991. First, as to an aiiiuiity aiising by will and constituting a 
voluntary gitt to the annuitant. Where such an annuity falls into 
arreai, and, the annuitant claiming the arrears against the gcneial 
assets of the testator, judgment is givc'ii for administration, interest 
is not as a general lule allowed on the arrears («). By way of 
exception, inteiest may be given wheie there is misconduct or 
improper delay on the part of those chargeable with the payment 
of the annuity (6). 

992. Secondly, as to an annuity arising by covenant and 
constituting a debt to the aniiuitant. Wheie, after the death of 
the debtor, such an annuity falls into airear, and, the annuitant 
claiming the ai rears against the general assets of the debtor, 
judgment is given foi administration, interest at 4 per cent, is 
allowed as to the arieais due at the judgment from the date of the 
judgment, and as to the instalments accruing after judgment from 
the dates when they acciue due (c) 

Itohnts (1843), 13 Siru 336, Re Oveq, Bxwdhent v Bmww (1886), 31 
CIj D 113 

(q) FnUnery (1861), 9 Hare, 280, 1*82 ; Howards DiulamJ (ISlI), 
38 L T 24 

(r) Allan v GoU (1872), 7 Ch App 439 ; Boughion v James (1844), 

1 Coll 26 

(«) Paget v Emsli (1863), 1 Hem & M 663, where the authoiities are 
olasBified at pp 668, 671 ; Manny Copland (1817), 2 Madd 223 

(a) Be Bmeoe, Ihscoe v Waite, [1002J W N 49 ; Wheatley v Davies 
(1876), 24 W R 818, Torre y. Bio wne {IS55), tiU, L Cas 665; Taylor y, 
Taylor (1849), 8 Hare, 120 , Booth v. Coulton (1861), 2 (5iflr 514 ; Batten v. 
Earny (1723), 2 P Wins 103 ; Greuze v llvnier (1793), 2 Ves 157 , Andei- 
son V. Dwyer (1804), 1 Seh & Lef 301 ; Aylmer y Aylmer (1828), 1 Moll. 
87 In the older cusps Iho rule was stated to be disci etionary (Morns v 
Dillmgham (1750), 2 Ves. IScn 170) ; and an exception was sometimes made 
in favour of the annuitant where the annuity was a provision for a wife oi 
child V. TjiUon (1719), 1 J?. Wins, 541 ; Drapers Co y. Davis (1741), 

2 Atk. 211). But this exception has ])een disapproved (Torre v. Browne, 
supra, ut p. 578) ; compare the rule that interest will not bo allowed on 
the arrears of a jointure, unless a special case be made (Anon, (1765), 
2 Ves. Sen, 662; Morgan v. Morgan cmd Jones (1784), 2 Dick. 643; 
O'Donnel y Brown (1810), 2 Moll. 519 , Knight v Maclean (1792), J Bro. 
C i) 496 ; Tew y Wtnterton (Earl), Forster v. Forster (1792), 1 Ves. 451 ; 
Mdhsh V. Mellish (1808), 14 Ves. 510, Power v Benms (1790). 2 Ridg. 
Pari Hop. 266) 

(h) Torre v. Browne, supra, at pp. 678, 679; Bloqg v. Johnson (1867), 
2 Ch. App, 226, 228, 229 ; see Stapleton v, Conway (1760), 1 Ves. Sen. 427 ; 
WiUcocks V. Butcher (1848), 16 Sim. 366. 

(e) Be Tallin, Worseley v. Marshall, [1912] 1 Ch. 332 ; compare title 
Mortgage, Vol XXI., p. 226. The statement in the text is the result of 
B. S. C„ Ord. 66, rr. 62, 63 ; see also Lamson v. Laxnson (No: 2) (1853), 18 
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993. The above rules govern the cases where the claim lor 
interest is made against the general assets of a testator or of a 
debtor. Where the claim is made against the land charged with an 
annuity, the rule has been stated thus : — 

Where an annuity which constitutes one of several incumbrances 
on land falls into arreai, and an action is commenced foi 
redemption or foreclosuie, tlien, as between mcuralirances and as 
against the land chaigod, no interest on tlie arrears is as a general 
rule allowed W). The allowance of interest on arreai s m such a 
case was not justified by the ordinary provisions of the old annuity 
deeds (e), but may be justified by a 8])ecitil covenant on the part of 
the grantor of an annuity to indemnify the annuitant against other 
incumbrances (/). 

994. A clause in an annuity deed which expressly gives interest 
on an ears of the annuity is not objectionable 

995 The statutory lemedies confenod on annuitants and 
1 eiitchargers (/<) do not apparently enable them to lecover interest 
oil ancais (i). 


Bcav 7 (wliere interest was allowed imdei the then exisluur lulea of court), 
Accoiding to jirovioiis decisions given when no such jul<*^ were in force, 
inteiest m aucii a eas(* was lelused (Booth v. Leycester (1838), 3 My & Cr, 
469; Jenlcins v Bnavl (1848), 16 Sun 272 ; see Oay v. Cox (1784), I 
liidg Pari Kep. 163 ; and sec Mansfield (Earl) v. Ogle (1869), 4 De G. & 
J, 38, per Knkjut Brikje, L .1 , at j) 40) As legards the Civil Proce- 
dure Act, 1833 (3 & 4 Will 4, c 42), s 28 (see title Money and Monet- 
Lenuino, Vol XXI , ]>. 38), it was said that the discietion previously 
exercised by the ('ouit of (''hiiuceiy as to allowing or not allowing inteiest 
was not altered by the discretion given in that statuto to juries (Re 
BoweWs Trust (1852), 10 Hare, 135; see Mansfield (Ead) v. Ogle supra„ 
at p 42) In the case of aiimiiLies secured by bonds, mteri'st was allowed, 
but not exceeding the penalty (Newinan v Auling (1747), 3 Atk 579 ; 
Mach worth v. Thomas (1800), 5 Ves 329, Crosse v Bed'iiigJieJd (1841), 
12 Sim 35 ; and see title Bo\d^, Vol III , p 93) In the case of 
annuities secured by judgments, mterebi on the pidgments was fomieily 
icfused (Bcdfoid v Coke (1743), 1 Dick. 178; Booth v. Leycester, supra \ 
see Beamish v Farmer (1867), 1 I K Eq 466) But since the 
Judgments Act, 1838 (1 & 2 Vict c 110), s. 17, such a judgment cariies 
lutoicst (Kmght v Bowijer (1859), 4 De G & J 619, C A ; see Hyde v. 
Price (1837), 8 Sun. 678); and see title Judgments and Ordees, 
Vol. XVIII., p 209 

(d) Mansfield (Earl) v Ogle, supra, explained in Re Salvin, Worseley v. 
Marshall, [1912] 1 Ch 332 ; see Mobinson v Cumming (1742), 2 Atk 409, 
411 (where it was said that if an annuitant entered, the court would not 
have obliged him to quit, unless he were paid interest on airears). As 
to interest on the arieais of a jointure, see the cases cited m note (a), 
p. 508. ante, 

(e) See Booth v. Leycester, supia, per Lord Cottenham, L.C., at 
pp. ^66, 466. 

(/) Mariyn v Blake (1842), 3 Dr. & War. 125, 140. 

(j) Tynte v. Hodge, Tynte v Beavan (1864), 2 Hem & M. 287, 312, 

(ft) I,e , by the Conveyancing and Law of Property Acts, 1881 (44 & 45 
Vict. c. 41), s 44, and 1911 (1 & 2 Geo, 6, c. 37), a. 6 ; see pp. 614 et seg,, 
post 

(i) Compaie Booth v, Leycester, supra, per Lord Cottenham, L C„ at 
pp 465, 466 
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and Annuities. 
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Sect. 1. — Extmgmshment of Rentcharges* 

Sub-Sect 1, — Extinguishment hy Act of the IfenUharger, 

996. The oAMier of a rentcharge may extinguish the rentcharge 
by releasing it to the owner or owners of the land out of which it 
issues (k). In order to effect a valid extinguishment as against all 
parties, all persons who are interested in the rentcharge must 
execute the release ; and ihe release must be to all parties who are 
interested m the land charged. Thus, if a man who is entitled 
absolutely and in his own light to a rentcharge issuing out of land 
grants the rentcharge to the absolute owner in his own right of 
the land, the rentcliaige is extinguished ; but if he giants it to the 
tenant for life of the land charged, the rentcliaige is suspended 
only (Z). 

997. A release of a portion of a rentcharge will operate as a release 
pro ianto (m), so that the owner of a rentcharge may release part of 
it without extinguishing the whole {n), 

998. If the owner of a rentcharge issuing out of land releases 
from the rentcharge pait of the land, such release only operates to 
bar the right to recover any part of the rentcharge out of the land 
released {o\ 


Sub-Sect. 2. — Eximgmslmmt hy Operation of Law, 

999. If a man is entitled absolutely and in his own right to a 
rentcharge issuing out of land, and the whole of the land is granted 
or devised to him absolutely and in his own right, the rentcharge 
is extinguished (a). So there is a complete extinguishment of the 
rentcharge if he becomes entitled absolutely and in his own right to 


(h) Shep Touch , 7th ed , p, ,340 ; Com Dig , tit Release (E 2) ; 18 
Vin. Abr , 323, tit. Release, (T) 

(1) Shep Touch., 7th ed., p 311 ; Freemm v. Fdwards (1848), 2 Exch. 
732, 741. 

(w) “ If a man hath a rentcharge of 20« , he may release to the tenant 
oi the land lOs or more or less, and reseive jiart ’* (Co. Litt 148 a). 

(n) 6 Bac. Abr , tit. Release, (C) 3. For lorm of release of rentcllarge, 
see Eiicyclopfledia of Forms and Precedents, Vol. I , p 669. 

(o) Law of Propeity Amendment Act, 1869 (22 & 23 Vict. c 35), s. 10. 
Beloro this Act the effect of such a release would have been to extinguish 
the wbolo rentcharge (6 Bac Abr., tit. Release, (C) 3 ; 18 Vin. Abr. 604, tit. 
Rent, (B a) ; Shep. Touch.. 7th ed., p. 345) As to the effect of a release 
of part ot l,he land charged, see p. 604, mUe, 

(a) Shep. Touch , 7th ed , p. 311 ; Freemcm v. Edwards, supra, at 
p. 737 ; Swinfen v. Swinfen (No. 3) (1860), 29 Beav. 199, 206. 
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part of the land either by purchase (ft) or by devise (c). If, however, Seot. i. ' 
part of the land descends upon the owner of the renicharge, there Eztmgidsh* 
is not an extinguishment, but the renteharge is apportioned {tl), Juent of 
The above rules depend upon merger. According to the present 
law there is no mej ger by operation of law only of any estate the 
beneficial interest in which w^ould not be deemed to be merged in Rules depcu- 
equity (e), dent on 

merger. 

1000 . In equity, the rules applicable to the merger of estates in Rules as to 
land and the merger of charges on land are, generally speakmg, the prebumptjon 
same(/), and they depend laigely on the intention of the 

parties (g) Thus, m equity, where a wife concurs with her husband 
in mortgaging lier propcity to secure money paid to the husband, 
the wife’s piojierty is jmnul fane a surety only (ft). AVliere a 
person is entitled to land in fee, and his wife, in the event of her 
surviving him, is entitled foi life to a renteharge issuing out of 
the land, and he and his wife mortgage the land by a deed which 
purports to extinguish her renteharge, her equity of ledemption 
in the renteharge is not released (i). Again, wheie there is no 
direct evidence of intention, courts of equity presume that merger 
was not intended, if it was to the interest of the jiarty that merger 
should not take place (ft). In accordance with this rule, where a 
tenant for life of land pays off a charge on the inheritance, primd 
facie theie is no merger, but the tenant for life is entitled to 
the charge for his own benefit (1). Even according to the old common 
law doctrine, where rent is granted m fee to the tenant for life of 
the land on which a rent is charged, the rent, it seems, is not 
extinguished, but is “put in suspense” during his life {m), 

1001 . Further, it is a condition of merger that the land and the Conditions 
charge should be held by ihe same person at the same time and in 

the same riglit (?i). Accoidingly, where the owner of land out of ^I'eratea, 
which a rent issues grants tliat land to the rentcharger by way of 

(6) Co Lilt. 147 b. If tljo rent is cliarged by way of further security 
on Whit Caere, and part oi VVliileaoie be gi anted to the rentcharger, there 
IS no extinguishment (Co Litt 147 a) 

(c) Dennett y Fahs (1834), 1 Bing (n c.) 388. 

(d) Littleton’s Tenures, s 224 Where a lontcharge in fee issuing out of 
Blackacre descends upon the absolute owner ot the whole oi Blackacre, 
there is, it seems, an extinguishment of the rent (Co Litt 374 b). 

(e) Judicatute Act, 1873 (36 & 37 Viet c. 66), s 25 (4) ; and see titles 
Equity, Vol XllI ,pp 146 ci seg. ,* Real Propektt and Chattels Real, 
p. 333, ante, 

(/) Capital a/nd Cou/nUes Bank, Lid, v Ehodes, [1903J 1 Ch. 631, 652, 653, 

C A ; Ingle v. Vaughan Jenkins, [1900] 2 Ch 368. 

(^ Capital and Counties Bank, Ltd. v. Ehodes, supra 
(ft) Hall V. Hall, [1911] 1 Ch. 487 ; and see, further, title Husband and 
Wife, Vol. XVT., pp 405, 406. 

(i) Be Bettow's Trust Estates (1871), L R. 12 Eq, 553. 

(ft) Capital a/nd Counties Bank, Ltd. v. Ehodcs, supra; compare Manks 
V. Whiteley, [1912J 1 Ch. 735, C. A. 

{1) Burrell v. Bgremont (Earl) (1843), 7 Beav 205 

(w) Littleton’s Tenures, s 660 ; Co Litt 313 a, 313 b (see ibid., 207 b) ; 

Freeman v. Edwards (1848), 2 Exoh, 732, 741. 

(») Be Eadelifje, Badcliffe v. Bewes, [1892] 1 Ch. 227) 231, C. A. 
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Sect 1 
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person 
interested. 


When statu- 
tory method 
mappliealilc 


Application 
of capital 
moneys in 
redemption 


mortgage, there is no extinguishment of the rent (o) ; and it seems 
that a rontcharge, held by a person in his own right and issuing 
out of land, would not merge in the fee of the land coming to the 
same person as poisonal repiesentiitive(p), 

1002. Where the owner of arentcharge dies intestate and without 
an heir, the law of escheat applies under a recent statute in the 
same manner as if the estate or interest of the deceased in the 
rentcharge were a legal estate in corporeal hereditaments (q). 

1003. Where a rentcharge remains unpaid for more than twelve 
years, and there is no acknowledgment of the rentcharger's title, 
the rentchaige is extinguished (^ ). 

Sub-Sect 3 — HUdvfory Ptovtsions ftyr the liedempUon or Discharge 
of Itentcharges 

1004. A perpetual rentchaige may be redeemed at the instance 
of the owner of the land or of any person interested therein (<) 
Where it is desired to redeem, a written rocpiisition to that effect 
must be made to the Board of Agriculture and Fisheries (a) by 
such owner or person intc^rested to certify the amount for w^hich 
the rentcharge may be redeemed (i). If the person entitled to the 
rentcharge is in tlie position to give a good discharge for its capital 
value, the person redeeming may, after a month’s notice in writing, 
pay or tender the amount certified by the Board (c). On proof of 
buch payment or tender the Board is directed to certify that the 
land IB discharged from the renter/). 

This statutoiy mode of redeeming a rentcharge is not applicable 
ill the case ol tithe rentcliarge, or where the rent was reserved on 
a sale or lease or was made payable under a grant or licence for 
building purposes, or to any payment issuing out of land not being 
perpetual (e). 

1005. Rentchaiges,whethei temporary or perpetual, created under 
statute to pay off advances for defraying the expenses of improve- 


(o) Elliot Y Huncoch (1690), 2 Vern. 143 ; compare Freeman v. Edwards 
(1848), 2 Exch 732 

(p) Chambers v. Kingham (1878), 10 Ch I) 743, 746 

(g) Intestates Estates Act, 1884 (47 & 48 Vict c 71), s 4; and see title 
Descent and Distribution, Vol XI , p. 24 Betoie the Act the rent- 
charge did not escheat but became extinct; see 3 Co Inst 21 The 
mteution of this statute seems ho have been that the rentcharge should 
escheat to the Crown, but this is not clear; see Challis, Law ol Real 
Properly, 3rd ed , pp. 39, 40 

(r) Shaw v Crompton, [1910] 2KB 370 ; see pp 523 ei seq , post; and 
see title Limitation op Actions, Vol XIX , p 155 

(s) Conveyancing and Law ot Piopeity Act, 1881 (44 & 45 Vict. c 41), 
8 45 (1), (6). 

(o) The functions of the Board in this respect weie formerly vested in 
the Land Commissioners for England, and pnor to that m the Copyhold 
Commissioners ; see title Agriculture, Vol I , pp. 297 et seq. 

{h) Conveyancing and Law of Propeity Act, 1881 (44 & 46 Vict c. 4J), 
B. 46 (1) 

[0] Ibid , s. 45 (2). 

(d) Ibid . R 46 (3). 

(e) Ibid., b 45 (6). 
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mentfl cnder the Settled Land Act, 1882 (/), may be redeemed by Sect i. 
capital moneys ansing under the Settled Land Acts (p). Extinguish* 

1006. Where land charged with an annual sum ih sold, the court ggnj;. 
may, if it thinks fit, on the application of any party to the sale, charges, 
direct or allow payment into court of (1) such an original amount — 
as when invested m Government securities the court considers will ^emptiou 
be sufficient by dividends to provide for the charge , and (2) such moneys into 
additional amount, not exceeding in ordinary cases one-tenth couit on 

of the original amount, as the court considers will iiiuet costs, charged*** 
expenses, interest, and any other contingency except depreciation of 
investments. Theieiipon the court may, if it thinks fit, and either 
alter or without notice to the incumbrancer, declare the land to be 
free from the chaige and make orders for conveyance or vesting to 
give effect to the sale(fe). This provision applies in the case of 
annuities chaiged on land(i), but not, it seems, in the case of 
statutory rentchaiges(fc\ In any case, the court ’does not under 
this provision compel the vendor to pay money into court for the 
purpose of discharging an incumbrance on land, when the result of 
so doing would be to inflict a great hardship upon him (Z). 

1007. Where land subject to a renteharge created under the Sale by 
Improvement of Land Act, 1864(77?), is sold by the tenant for life i>“nte(iownei 
under the powers of the Settled Land Acts(??), the vendor can, by 
charging the rentchaige on settled land remaining unsold, exonerate 

the land sold (o). 

Sect. 2. — Extinguukment of Annuities, 

1008. All annuity may be extinguished by release on the part By release, 
of the annuitant (p) 

As regards extinction by redemption, unless there is a special pro- By redemp- 
vision for redemption m the deed granting the annuity, an annuity 
is not redeemable (?/). 

(/) 46 & 46 Vici c. 38 

(g) Settled Land Acts (Amendment) Act, 1887 (50 & 61 Vict. c 30), 

B 1 , and see title Land Improvement, Vol XVIII , p 292 

{h) Conveyancing and Law of Property x\ct, 1881 (44 & 46 Vi‘l c 41), 
fi 5 Jhid , s 69, provided that, on an apphcation by a pun has * 1 , notice 
should be served in the hrst instance on the vendor, and that, on an 
application by a vendor, notice should be served m the first instance on the 
purchaser; but these notices may now be dispensed with (Conveyancing 
Act. 1911 (1 & 2 Geo 5, c 37), s. 1). 

(i) Be Evam ajtd Betters Contract, [1910| 2 Ch 438 

(k) Be Great Northern Bail Co. and Sanderson (1884), 26 Ch. D. 788 

(/) Ibid 

(m) 27 & 28 Vict c. 114 , and see title Land Improvement, Vol. XVIIL, 
p. 297. 

(n) See titles Sale of Land , Settlements 

(o) Settled Land Act, 1882 (45 & 46 Vict c. 38), a. 5; Be Straford {Batl) 

<md Maples, [1896] 1 Ch. 235, C. A 

( p) See Shep. Touch. 7th ed , pp. 322, 342 The release should, gene- 
rally peaking, be W deed ; see title Deeds and Other Instruments, 

VoL X., p. 363. For form of release of annuity, see Encyclopedia of 
Forms and Precedents, Vol I , p 639 

(q) Voverleyv Bwrrell {I82i)f 6 B 6c Aid. 267, per Abbott, C.J., at p 269 
(decided when the grant of annuities was an ordinary mode of raising 

XXIV, 
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Part VII. — Remedies for Recovering 
Rentcharges and Annuities. 

Sect. 1 . — In QcneraL 

1009. The remedies for recovering rentcharges and annuities are 
of various kinds, and either have been expressly given by the 
instrument creating the interest, or arise by statute (r), or result 
from the court’s action in enforcing payment. 

Sect, 2. — Remedies for Iteroi ennfi Rentcharges. 

Sub-Sect 1 — Tn General. 

1010. Eemedies for recovering rentcharges may be of the 
following kinds : — (1) distress; (2) an entry under a special power 
on the land charged; (3) the limitation under a sjiecial power 
of a term on trust to raise arrears; (4) an action of covenant; (5) an 
action of debt; (6) a sale or mortgage of the land charged; (7) the 
appointment of a receiver («). The owner of a rentcharge cannot 
obtain an injunction to restrain waste by the owner of the land out 
of which the rentcharge issues (t). 

1011. The owner of a rentcharge may be entitled to pursue 
several different remedies (w). In the case of a rentcharge secured 
by a right of entry and also by a term, the right of entry does not 
destroy the term, nor does the term defeat the right of entry (t;), 

Sub-Sect 2 — Dittim 

1012 . A power of distress is of the essence of a rentcharge. It 
may be given by express provision. Apart from express pro- 
vision, the Conveyancing and Law of l^roperty Act, 1881 (a), confers 
the power upon the owner of every annual sum payable out of 
land, whether by way of rentcharge or otherwise, and arising under 
an instrument coming into operation after the 31st December, 

money) ; see Imliam v Child (1781), 1 Bro C C, 92 Of course, where 
such provisions occurred, an annuity was redeemable under them (ibid.) ; 
and see Kvng v Chaplin (1863), 9 Jur. (n. 8.) 984. 

(r) See note (g), p 472, anU 
(«) See also title Charities, Vol IV , pp 201 et seg 
{t) 8andema/n v Eushton (1891), 61 L. J. (CH ) 136; seo Fairfield y. 
Weston (1824), 2 Sim & St 96. 

(tt) Seark v Cooke (1890), 43 Ch. D. 619, 633, C A 
(v) Doe d Butler y Kensington {Lord) (1846), 8 Q. B 429 
(a) 44 & 46 Vict. c 41, s 44 (2) ; and see title Distress, Vol. XL, p 120. 
The powers conferred by the Conveyancing and Law of Property Act, 
1881 (44 & 45 Vict c. 41), apply not only in the case of annual sums 
arising undei instruments coming mto opeiation since the Slst December, 
188L but also in the case of rentcharges created under the Copyhold Acts, 
1887 ( 50 & 61 Vict. c 73), s. 16, and 1894 (57 & 58 Vict o. 46), s. 27 (a) 
(see title Copyholds, Vol. VIIL, p. 120), or created under the Improvement 
of Land Act, 1899 (62 & 63 Vict. c 46), s 3 As to the recovery of a 
rentcharge in respect of a land improvement, see title Land Ikprovement, 
Vol. XVIIL, p. 298. 
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1881. In the case of rentcharges arising under earlier instru* Bbci 2 . 
ments, the power was conferred by the Landlord and Tenant Act, Remedies 
1780 (b). for Recover- 

In the case of rentcharges reserved on conveyances under the ing Rent- 
Lands Clauses Consolidation Act, 1845 (c), an express power is charges. 


given to the rentcharger of distraining on the goods and chattels of 
the promoters (d). 

1013. Where a rentcharge is held by several as tenants in Extent of 
common each owner may distrain (e), lemedy 

A single owner of a rentcharge cannot distrain for part of the rent 
on one piece of the land and for another part on the remainder (f). 

Where an annuity is charged on an undivided moiety of land, the 
distress may be limited to one half of the rents ((/). 

In the case of a rentcharge charged by will on land in the 
occupation of tenants and secured by a power of distress, the rent- 
charger must wait for paymoiit until the first rent day which occurs 
after an instalment acciues due (h). 

Sub-Sect. 3. — AJntr// under a Special Power on the Land Chanjed 

1014 The power of entry has taken two forms, namely, (1) a Dual nature 
power for the owner of the rentcharge in default of payment to of power 
enter and hold the land until satisfaction of the arrears ; and (2) a 

power for the owner of the rentcharge in default of payment to enter 
and hold the land as his own ; the power in the latter form being 
in effect a power of foifeiture (i). 

1015 In the case of rentcharges arising under instruments Power to 
coming into operation after the 31st December, 1881, a power in the 

first form is conferred on the rentcharger by the Conveyancing and until saUbfac- 
Law of Pioperty Act, 18810); and, m the case of rentcharges twn. 
arising under instruments which came into operation before 
the 1st January, 1882, a power of the same nature was frequently 


(b) 4 Geo 2, c 28, s 5 , see p 46G, ante The Law of Distress Amend- 
ment Act, 1908 (8 Kdw 7, c 63), only applies as between landlord and 
tenant ; see also title Distress, Vol. XI , pp 120, 121 

(c) 8 9 Vict c 18. 

(d) Ibid, 9 11; and see title Compulsory Purchase op Land and 
Compensation, Vol VI , p 59 

(fi) liivts V fFatson (1839), 5 M & W 255 ; Hainson v Barnby (1793), 
5 Term Rep 246 

(/) Owens V. Wynne (1885), 4 E & B J>79 

Ig) Ashwm v. Bullock (1899), 81 L T 48; compare Htlls v. Webber 
(1901), 17 T L R 613, C A 

(h) Easluck v Pedley (1874), L R. 19 Eq 271 

{%) See Encyclopaedia of Forms and Precedents, Vol. XII , pp 699, 
630, «38 

( j) 44 & 45 Viot c. 41, B 44 (1), (3). Where the instrument under which 
the rentcharge arises, and which comes mto operation after the Slst 
Decequber, 1881, m fact exercises a power of appointment, but such 
power of appointment was contained in an mstrument which came into 
operation before the Ist January, 1882, the power of entiy conferred by 
the Conveyancing and Law of Property Act, 1881 (44 & 45 Vict c 41), 
B. 44 (3), equally apphes ; see Conveyancing Act, 1911 (1 & 2 Geo. 6, 
c. 37), a. 6 (2). 
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conferred by the instrument itself (Jfc). The rule of law relating to 
perpetuities does not apply to a power of this nature, whether 
conferred by the Conveyancing and Law of Property Act, 1881 (Z), 
or by the instrument under which the rentcharge arises (w). 

Where a power in the form first above mentioned is limited by 
way of use, and tlie rentcharger enters under it, he has a gaa^i-con- 
ditional inheritance determmable upon payment of the rent, and 
may grant a lease, which is good until such payment (w). He 
may also, it seems, enforce the covenants in existing leases (o). 

1016 . A power in the form secondly above mentioned is, it 
seems, void unless limited in accordance with the rule against 
perpetuities (p). 

1017 - Sometimes the grantor of a rentcharge enteis into cove- 
nants with the grantee, either in the form of positive covenants for 
repairing or budding or doing other acts upon the land, or of nega- 
tive covenants restricting its user, and then secures the performance 
of these covenants by a power of re-entry. As regards the enforce- 
ment of these covenants apart from the power of re-entry, it is settled 
that the burden of such positive covenants does not run with the land 
either at law or in equity so as to be enforceable against subsequent 
owners {q). Negative covenants, however, aie enforceable in equity 

(fe) See the form m Encyclopiedia of Foinis and Precedents, Vol XII , 
p 638; Be Manchester amid Milford Bail VoyFotslerv Manchester and 
Milford Bail Co (1880), 49 L J (cii ) 454 It seems that such a power 
might have been imphed {Foster v Foster (1700), 2 Vein 386) 

(l) Sec note ( 7 ), p 472, ante 

(m) Conveyancing Act, 1911 (1 & 2 Geo 6 , c 37), b 6 ( 1 ) As to the 
doubts on this point expressed before the last-mentioned Act, see Levi is. 
Law of Perpetuity, p 618 , Gilbert on Kents, pp 139, 140 ; SVilliaras, 
Vendor and Purchaser, 2 nd ed , pp 435, 436 ; and see title Perpetuities, 
Vol XXII , pp 314, 315, 331 332 

(w) Havergiil v Hare (1618), Cro. Jac. 510; Jemot v Cooly (1666), 
T Kaym 135, 158 ; Co Litt 203 a, n. Burton, Compendium, art 867, 
refers to the estate of a person entering as a chattel inteiest As to 
whether the land can be charged by the peison entering with the 
expense oi repaiis, see Hooper v. Cooke (1855), 20 Beav 639; (1856) 2 
Jur (N 8 ) 527 

( 0 ) Conveyancing and Law of Property Act, 1881 (44 & 45 Vict c 41), 
B 10, Titmcr V. IVals/i, [1909J 2 K B 484 

(p) According to the law as it existed before the Conveyancing Act, 
1911 (1 & 2 Geo. 6 , c 37), such a power was void (Be HoUts' Hospital 
(Trustees) and Hague's Contract, [1899] 2 Ch 540, 555; see Be Da Costa 
V Church of Englamd Collegiate School of St Peter, [VJ12] 1 Ch 337), though 
the contrary opinion was maintained by some writers (Chalhs, Law of Keal 
Property, 3rd ed., p. 190 ; Law Quarterly Review, Vol XVII , p 32) ; see 
also the Real Pioperty Commissioners’ 3rd Report, p 37 ; compare 
Swdzer dt Co \ Bochford, [1906] 1 I R 399 ; A.-G y Cummins (1896), 
[190C| 1 I R 406. The words, however, of the Conveyancing Act, *1911 
(1 & 2 Geo. 5, c 37), s. 6 ( 1 ), raise considerable doubt whether according 
to the piesent law the rule against perpetuities applies at all to a power 
in Ibis form. In some cases powers in this form have been treated 
m equity as entitling the rentcharger to hold until the rent is paid, but 
no longer , see note to Peachy v Somerset (Duke) (1724), 2 White & Tud. 
L. C., 8 th b<l., p. 261 ; and see. further, title Perpetuities, Vol. XXII., 
pp 299, 314, 331, 332. 

(q) Haywood v Brunswick Building Society (1881), 8 Q. B.D,. 403, C A. ; 
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against ail subsequent owners, except bond fide purchasers for value 
of the legal estate without notice (r). As regards the power of 
re-entry, it is doubtful whether its exercise should be restricted 
within the period allowed by the rule against perpetuities («). 

1018 A rentcharger intending to re-enter must, lief ore doing so, 
serve the notices required by statute (t). 

1019. Where, in the case of a rentcharge granted b\ a life tenant, 
the rentcharger does not m fact enter during the hie, lie cannot 
claim arrears out of apportioned rent sulisequently accruing {u\ 

SuB-yECT 4 — Lmitatton under a Spec ted Poivet of a Teim vn J ini>t fo 
Bai^e Arreai^ 

1020 In the case of rentcliarges arising under instruments 
coming into operation before the 1st January, 1882, a power to 
limit a term on trust to raise airoais was frequently conleired by 
the instrument, and, in the case oi rentcharges arising under 
instruments coming into operation alter the 31st J>ecemhoi, 1881, 
this power is conferred on the owner by the Conve>ancing and Law 
of Pioperty Act, 1881 {x), so far as such a romedv might liave 
been conferred by the instrument under which tlie i eiitcharge arises, 
but not further (^). 

Neither to the statutory jiower so conferied noi to “ the same or 
alike poww” conferred by the instrument does the rule of law 
relating to perpetuities apply {z). 

Sub-Seci b — Aiiwit of Covenant, 

1021. The due payment of a rentcharge is frequently secured by 
the covenant of the landowner who cieates it («). The burden of 

Hall V Ewin (1887), 37 Ch D 74, C A ; and see title Equitt, 

Vol Xm,pp 100, 101 

(r) Be Nubei and PoUs^ Contract, [1905] I Ch 391 ; affirmed, [1906] 1 
Ch 386, C A ; and see titles Equity, Voi XIII , pp 100, 101 ; Landlord 
\ND Tenant, Vol XVIII , pp 590, 591 

(«) See, on the one hand, Real Property Commissioners* 3rd Report, p 37 ; 
see, on the other, Dunn v Flood (1883), 25 Ch. D. 629 , affirmed (1885), 
28 Ch D 586, 592, C A , Be Hollis* Hospital {Trustees) and Hague* s 
GonUact, [1899] 2 Ch 540 , compare Re Dobbs, Ex parte Ralph, Ex parte 
Hastings (1845), De G, 219; and see title Perpetuities, Vol. XXII., 
p 315, note (q) 

(<) Conveyancing and Law of Property Act, 1881 (44 & 46 Viet, c 41), 
R 14 (3) As to entry by the annuitant undei the old law, compare Doe 
d Biass V Horsley (1834), 1 Ad & El 766 

(m) Re Anglesey * s (Marquis) Estate, Paget v Anglesey (1874), L R. 17 
Eq 283 For the effect ol a want of entry, where a term was granted to 
secure an annuity, compaie Miller y Green (1831), 8 Bmg 92, Ex Ch, ; 
and, see QresleyY Adderleif, GresleyY Eeatheotc (1818), 1 Swan 573, 679 

(x) 44 & 46 Vict c. 41, s 44 (1), (4) 

(y) Ibid ,8 44 (1) The instrument creatmg the rentcharge frequently 
itself hmits a term to trustees upon trusts for securing payment ; as to 
which trusts, see Jenkins v Mdford (1820), 1 Jac & W. 629 ; Doe d. 
BuUer v Eensington (Lord) (1846), 8 Q B 429 

(jz) Conveyancing Act, 1911 (1 & 2 Geo. 6, c 37), s. 6 (1) ; and see title 
Perpetuities, Vol. XXII , p 299, note (d) 

(fl) See the forms in Encyclopaedia of Forms and Precedents, Vol I., 
pp 508 et seq The question as to what words amount to a covonant is 
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such a covenant does not run with the land so as io bind subse- 
quent owners of the land (b) ; nor, it seenas, does the benefit of the 
covenant i iin with the rentcharge so as to entitle subsequent owners 
of the rentcharge to sue (c). 

Wheie in a maruage settlement a jointure is secured on land, 
and is also secured by the settlor's covenant, the land is the primary 
source of payment (r?)* Wheie the remedy against the land is 
extinguished, the remedy on the covenant is extinguished also (c). 

Sub-Sect 6 . — Adtoti <>/ Debt 

1022. Since the abolition of real actions by the Pieal Property 
Limitation Act, 1838 (/), a rentchaige in fee may be lecovered in 
an action ot debt fiom the lerre tenant entitled to a freehold 
interest (//) (^ven where he is tene tenant of part only of the land 
charged with the rent {h). 

The tene tenant must be “pernor of the proliis” of the land(i); 
but he may be made liable whether he has or has not received 
profits equal to the rentchai ge claimed (L ) ; and if the freeholder has 

discussed m Norton on Deeds, pp 483 et seq ; and see title Deeds and 

Othee Insikuments, Vol X , pp 475 et seq An agreement to sell laud 

for an aounity to be cbaiged thereon m favour of the vendor lor his hte 
eniitJos him to the pinchasei’s peisonal covenaut for payment (Dower v. 
Cooper (1842), 2 Hare, 408) Where an annuity was gi anted to commence 
on the grantor’s death, and he charged it on land and covenanted 
that the annuitant might distrain for any arrears, and it turned oat that 
the grantoi was only a tenant for lile of the laud chaigod, the annuitant 
was allowed to leeovei arieais fiom the giantor’s estate by an action ot 
covenant (Monypenny v, Monypenny (1861), 9 H L Cas 114, see Digqoh 
V. St7aUon (1859), 1 De G F & J 33, 47, C A ), eomjiare Tea^dale & 

Teabdale(n2(\)f Cas temp Kmg, 59; Ford v Tynie (1865), 2 De G J v 

Sm 557, C A (wlicio a jointure was charged oii land m which the settlor 
had only a hte mteiest, and his life inteiest was not atlcctod by the 
charge); and see Knight v Bowyer (1857), 23 Bcav 609 

(b) Maywood v. Brunswick Building Society (1881), 8 Q. B. D 403, 410, 
C A ; Austerherjy v Oldham Corporation (1885), 29 Ch D 750, 785, C. A ; 
see Brcwsten v Kidgill (1698), 12 Mod Rep 166, 170 ; Butler v Archer 
(1860), 12 I CL. R. 104, Re Blackburn and District BcnelU Budding 
Society, Ex paitc Giaham (1889), 42 Ch D. 343, 350, C A 

(c) Mdim V Branch (1810), 5 M. & S. 411 ; Eandnll v Rufby (1838), 
4 M. & W. 130, 135; Kennedy's Exectiloisv. StewaU (1836), 7 1 L R 
421, u ; see 1 Wms Saund 303 

(d) Lanoy v. Athol (Duke and Duchess) (1742), 2 Atk 444, Loosemore 
V. Knapman (1853), Kay, 123 

(c) Shaw V Crompton, [1910] 2 K. B 370; and see title Limitation of 
Actions, Vol XIX , p 155 

(/) 3 & 4 Will. 4, c 27, s 36; and see title Action, Vol 1 , p 46 

(g) Va/iky v Leigh (1848), 2 Exch 446 (where the teire tenant had 
personally covenanted to pay the rentcharge) , Thomas v Sylvester (1873), 
L. R 8 Q. B 308 (a decision independent of covenant) , Bowman v Smith 
(1885), 2 T. L R 101; Searle v Cooke (1890), 43 Ch D 519, C A 
Beloie the Judicatuio Acts the rule did not apply where the laudVas 
situate outside England and Ireland (Whitaker y Forbes (ISD)), L. R. 10 
C. P 583 , afiumed, 1 C. P. D, 51, C. A ) 

(A) Chnshe v. Barker (1884), 53 L J. (q b.) 537.C.A In such a case 
the tene timant would he euntled to contributions from co-owners (ibid,). 

(i) Swijt ^ Kelly (1889), 24 L. R. Jr. 478. C. A 

(k) Peituie V. Townsend. 11896] 2 Q B. 129, where see the remarks ou 
the decision ot the Insh Yice-Chaucelloi* in Odium v. Thomvson (1893), 31 
L. R. b. 394. 
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an immediate right to take possession, he has sufficient “ pernancy Sect. i 
of the profits ” to render him liable (J). Accordingly, a mortgagee who Remedies 
has never entered may be liable (m), also a highway authonty(?i); for Recover- 
but a company which is being wound up is not liable after the Rent- 
liquidator has repudiated the land charged (o), nor is a tenant for charges, 
years liable in such an action (p). 

In the case of rentcharges reserved on conveyances under the Special sutu- 
Lands Clauses Consolidation Act, 1845 (< 7 ), an express power of remedy, 

recovering arreara by action of debt in a superior court is given to 
the rentcharger by statute (r). 

1023. Where an executor or administrator liable as such to the statutory 
rent or covenants contained in any conveyance on chief rent or protection 
rentcharge, whether any such rent is by limitation of use, grant, 

or resoivation, granted to the testator or intestate (1) has satisfied tiTcs. 
all such liabilities accrued due and claimed, and (2) has set apart a 
sufficient fund to answer claims in respect of fixed sums, if any, 
covenanted by the grantee to be laid out on the pioperty, and 
(3) has conveyed such property to a purchaser, he may disiribuLe 
the residuary personal estate of the deceased without apiuopriating 
any part thereof to meet future liability (s). JJut this provision 
does not prejudice the right of the grantor or those claiming under 
him to follow the assets («). 

Siru-SECT. 7 — Sale or Mortgage of the Land Charged 

1024. For the purpose of raising the arrears of a rentcharge, the By order of 
court may order a sale or mortgage of the land charged, lioth where court, 
the rentcharge is expressly charged on the fee simple (/) and also 

W'here it issues out of the rents and profits ( 1 /) But the exercise of 
the juiisdiction is disci’etionaiy (i and no order will bo made 

(?) Cundiff V. Fttsbimnions, [1911] 1KB. 513, 618. 

(m) Ibid, , and see title Mortgage, VoL XXI , p 109. 

(n) Folei/s Chanty Trustees \ Dudley Corporatio7iy \] ^ 10 ] 1 K B 317, 

C. A ; and see title Highways, Streets, and Bridges, Vol XVJ , 
pp 64, note {g), 58, note (?) 

(o) Be BhMurn and Dif>tncf Benefit Building Society, Ex ptnte Graham 
(1889), 42 Ch. D 343, C A , see Gmham v. Edge (1888), 20 Q B I) 683, 

688, C A (wliere the hqnuhitoi was licld not to bo personally Jiablo) 

(p) Be Eeihage Bents, Giceuwich, CJmnty Commissioners v Grmi, [189G] 

2 Ch 811 ; see title Charities, Vol. IV , p 202. 

(g) 8 & 9 Vict 0 . 18. 

(r) Ihvd ,8 11 ; and see title Compulsory Purchase op Land and 
(Compensation, Vol VI , p 69 

(«) Law of Property Amendment Act, 1859 (22 & 23 Vict c. 36), s. 28; 
and see title Executors am) Administrators, Vol XIV , p 256 

(t) Blaekhume v Ho'pe-hJdwards, [19011 1 Ch 419, 423 ; White v, 

Jarms (No 2) (1858), 26 Beav. 191 ; Scottish Widows' Fwnd v. Cnmg (1882), 

20 (Jh. D 208, 214 ; Picard v. Mitchell (1851), 14 Beav. 103 , Byam v. 

Sutton (1854), 19 Beav 556; CupitY Jaclson (1824), 13 Price, 721 ; and 
see Pettmger v Ambler (1865), 34 Beav 642 (where a reversion was sold). 

(w) HambioY ZTaw&ro, [1804] 2 Ch 564; contra, Philippa y, Philipps 
(1844), 8 Beav. 193. 

(x) Hambro v Hemhro, supra ; BUclcbume v. Hope-Edwards, supra ; 

Chfford V. Turrell (1841), 1 Y & Cl. Ch Oas 138; see Hamason v. Mason 
(1849), 12 1. Eq R. 246 (where question.s were raised between the tenant 
for hfe of the land and the remainderman). 
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where a sale is not necessary for any other purpose and it is 
advisable to wait (y), or where an immediate sale ought not to be 
imposed on the parties interested (z). If the rentcharge is secured 
by a term, the owner is not entitled to a sale of the fee simple (o). 

If the land has been sold compulsorily, arrears are paid out of the 
purchase-money (&). 

Sru-Sjsor. 8 — Appointment of a Receiver 

1025. The a})pointment of a receiver may be obtained from the 
High Court by the owner of a rentcharge where the rentw are not 
sufficient or ^vhere the rentcharge has been long in ariear(o*). The 
recovery of arrears of tithe rentcharge arising in England or 
Wales may be enforced by application to the county court for a 
receiver (t/). Eeceivers may also be appointed to enforce rent- 
charges which have been leserved on conveyances under the Lands 
Clauses Consolidation Act, 1845 (e), and by statute charged on the 
tolls or rates of the undertaking (/). 

1026. Out of court, the appointment of a receiver by deed under 
special powers is also adopted as a means of securing an annuity (g). 
Such an appointment may create an equitable charge (A). 

Sbot S.—liemedm fot Recovering Annuities, . 

Sub-Sect 1 — Admimstratwn Adton 

1027. The legatee of an annuity charged on residue is entitled to 
a judgment for tidiuinistration of the estate of the deceased (t). A 

iy) (harems v (1841), 11 Sim 636, 551 

W Be Taylot's Edate Act, Taylor v. Taylor (1874), L R. 17 Eq 324 . 
Eorlon Y Ball {ISl 4), L R 17 Eq 437 , Be Tudor, Tucker y Tuckei, 
11893] 2 rii 323 

(a) Hall Y Jluit (1861), 2 John & H 76; Blackbume v. Hope-Edwards, 
[1901] 1 Cli 419, 423 In a case where a rentcharge was secured by a 
trim and the laud was hcttled, arrears were paid out of capital moneys 
without piejudice to any question between the tenant for hfe and 
remaindciDiaii, see Be Manchestei's (Duke) Selikment, [1910] 1 Ch 106. 

(h) Be Tinkler's Truds (1852), 5 Do G & Sm 722 

(c) Kehey y Eehey (1874), L. R 17 Eq 496, 500; see Garfitt v Allen, 
Alien V Longdaffe (1887), 37 Ch. D 48, 60; Sollory y. Leaver (1869), 
L R. 9 Eq 22, and see the earlier decisions, PnLchard v Fleetwood 
(1815), 1 Mer 54; Davn v Marlborough (Duke) (1818), 1 Swan 74; 
(1819), 2 Swan. lOH, Biooks v Gtcaihed (1820), IJac & W 176, TanfieU 
V rule (1826), 2 Russ 149 (where the grantor of the rentchaige was 
abroad) ; and see title Receivers, pp 348 seq , 365 et seq , ante 

(d) lithe Act, 1891 (54 Ac 55 Vict c 8), s 2 (3); and see title 

Ecclesiastical Law, Vol. XI , p 749. As to the duties of such a 
receiver, see Saunderson v Stoney (1839), 2 1 Eq R 1.53 ; Madden y 
W'Uhon (1864), 6 Ir Jur 129 , 

(e) 8 & 9 Vict c 18, s. 11 ; and see title Compulsory Purchase op 
Land and Compensation, Vol. VI , p 59 

(f) E}fion\ Denbigh, Buthin, and Cojwen Bail Co,(1868),L R 6Eq 14; 
and see title Receivers, p 365, amte 

(g) Kniqht Y. Bowyer (1858), 2 Do G & J 421, C A ; Ford v Backham 
(1853), 17 Ucav. 485; and see title Receivers, p. 340, ante 

(h) Ciadod V. Scottish Viovudent Institution, [1893] W. N, 146 ; affirmed 
[1891] W N 8S, C A 

(i) WoUwfi^tn V, Wollaston (1877), 7 Ch. D 68 (wlieie the annuity was 
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person entitled to the payment of an annuity under a covenant by 
the deceased has, it seems, the same right where the annuity is m 
arrear. If there are no arrears, he cannot himself have such a 
judgment, but if a judgment has been obtained by some other 
person as a creditor he is allowed to prove (k). 

1028. According to the rules applied in an administration action, 
the legatee of a perpetual annuity is entitled to the best security to 
be obtained m Government stock (i), and, if ])ai(l iii cash, lie should 
receive such a sum as at the price of the dav will purchase per 
cent. Government stock sufficient to produce the annuity excluding 
brokerage (m). 

The legatee of a life annuity charged upon rntpus is not entitled 
as a matter of right to have the estate converted, but he is entitled 
to have such a security set apart to answer the aniiini} as will 
make it practically certain that the annuity will ho paid (v/); and, 
even against the opposition of the annuitant, the court, as a rule of 
practice, has jurisdiction to set apart such a security and pay the 
lemainder of the residue to the residuary legatees (u) Where a 
fund has been set apart, the annuitant, it seems, has the right to 
resort, if necessiuy, to the capital of the fund(p). Tlie appropriation 
of part of the assets does not in general release the rest of the 
estate (^), but frequently a will contama special directions for 
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also charged on real estate) As to administration by the coiiit, see, 
generally, title Kxecltoiis and Administratoks, Vol XIV , pp 333 
et seq 

{k) Be Hargi eaves, Dicks v Bare (1890), 44 Ch. D 236, 0 A ; see Bead 
V. Blunt (1832), 6 Sim 567; Norman v Johnson (1860), 29 Beav 77; 
Burrell Y DeJevanie (IS62}, 30 Beav 56Q, see also title Executors and 
Administrators, Vol XIV , p 338; and see p 499, ante 

(l) RiUy Eattfy (1862), 2 John &H 634,636, Fryei y Bultar (1837), 
8 Sun. 442; Charitable Donations and Bequests Commissionei s Y St 
Lawrence (1846), 3 Jo. & Lat 561 (wheie the mteiest on Goveinment 
stock had been reduced) , Blown v. Tntnall (1837), 6 L J (CH.) 371 

(m) Hicks V. Boss, [1891] 3 Ch 499; see Prendergast v Prendergasi 
(1860), 3 H L Cas 195; Eaqqai v Neatby (1854), Kay, 379. 

(n) Be Parry y Scott v Leak (1889), 42 Ch. I> 670, 584 ; see Be Potter^ 
Potter Y Potter (1883), 50 L T 8 , Webber v Webber (182.3), 1 Sim &; St. 
311 ; King v Malcott (1852), 9 Hare, 692, 695. Where a testatoi directs 
hiB trustees to set apart as an annuity fund a particular investment, it 
seems that the statutory provisions as to trustees* investments (Trustee 
Act, 1893 (56 & 67 Viet c 53), s 1) do not enable the trustees to set apart 
a different investment although it is *one authorised by the statute 
[Be Owthwaite, Owthwaite v Taylor, [1891] 3 Ch D 494). 

(o) Harbin v Masterman, [1896] 1 Ch 361, C A ; see Be Grant, 
Walker v. MarUneau (1883), 31 W. R 703 (where the court refused to 
direct the purchase of Government annmties so as to release the rest of 
the Estate for the benefit of the life tenant) 

(p) Harbin v. Masterman, supra, at p 362 ; see Swallow v. Swallow' 
(1831), 1 Beav 432, n Wheic the fund is m court and the income is insuffi- 
cient, a prospective order may be made for the sale from time to time of 
so much of the corpus as together with the income wiU be necessary to 
raise the successive instalments of the annuity [Hodge v Lewvn (1839), 
1 Beav. 431). 

(q) Be Evans amd BettdVs Contract, [1910] 2 Ch. 438 ; Be Parry, Scott v. 
Leak, supra , see Ha/rhim v Masterman, supra, at p. 357 ; Gordon v, 
Bowden (1822), Madd. & G. 342. 
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setting apart a fund, under which that fund and nothing else is 
liable to the annuity (r). 

The legatee of a life annuity charged on income only is entitled to 
have such a portion of the assets appropriated as will make it prac- 
tically certain that the annuity will be paid by means of the income 
of that portion (s) 

1029. A contingent annuity may be provided for (a). Where m 
annuity is charged by will on a newspaper publication, the strict 
riilos as to appiopriation cannot be followed (fc). 

1030. Where a fund set apart to meet an annuity is subsequently 
misappropriated by a trustee, the annuitant may be entitled to be 
reimbursed out of benefits given to the trustee by the will (c). 

, Sub^Sect. 2 — Other Rmedm 

1031. Where the annuity is secured by a covenant the annuitant 
may of course bring an action on the covenant (^/). He may also 
ill a proper case obtain the appointment of a receiver (e). When 
the annuity is charged on land the annuitant is also, as against 
the land, able to avail himself of the remedies given by the 
Conveyancing and Law of Property Act, 1881 (/). 


Part VIII. — Effect of the Statutes of 
Limitation upon the Rights of Rent- 
chargers and Annuitants. 

Shot. 1 . — Rentcharges and Annuities Not Seemed by an Express 

Trust 

Sub-Sect. 1. — Renithargei and Annuities Charged on Real Estate only or on 
Real and Fersonal Estate 

1032. The material Statutes of Limitation are the Real Property 
Limitation Act, 1833, and the Real Properly Limitation Act, 
1874 (fi), which aie to be construed together (/i). The Mord “ rent ” 

(r) Re Owijiwaite, Owiliwaiie v Taglou L18P1] 3 Ch 494, 497, 498 
{s) Harbin v. Mastemian, [1896] 1 (’h 351, 356, C. A ; and see title 
Executors and Administrators, Vol XIV., p 262. 

(а) Aaron v Aaioii (1852), 9 Hare, 821 

{h) Burton v JacUon (1856), 2 Jur (n s.), 224 , 

(r) if orrw V Line (1842), 1 Y & G Ch Gas. 380; Barnett y, Sheffleld 
(1852), 1 De 6 M & U 371 ; and see title Trusts and Trustees. 

(d) See the cahcs as to rentcharges cited m note (a), p 517, and 
note (e), p 518, ante 

(б) See titte Receivers, pp, 340, 365, 366, mte, and see p. 520, ante. 
If) 44A, 45Vicfc c 41, s 44, seepp 514, 515, 517, ante. 

(g) 3 & 4 Will 4, c. 27 , 37 38 Viol, c 67 ; and sec title Limitation of 

Actions^, Vel XIX , pp 104 et seq 

(h) Real Proputy Limitation Act, 1874 (37 & 38 Vict. c. 67), 8. 9. 
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in these statutes extends to all annuities and periodical buiub oI 
money charged upon or payable out of land (t), and the word “ land 
extends to all corporeal hereditaments (i). This definition of rent 
includes rentcharges granted by deed(/,); annuities charged on 
land by will(??i) or by deed (n) ; annuities charged on real and 
personal estate either by will (o) or by deed (p) ; and tithe rent- 
chaiges, as well, it would seem, where they belong to a spiritual 
corporation sole as where they belong to a lay person (q). 

1033. Annuities such as those above-mentioned fall accordingly 
within the code of rules set forth in the Eeal Propoity Limitation 
Act, 1833 (?), and the Real Property Limitation Act, 187-1 (i)), 
as governing the recovery of rent(i). Wheie such an annuity 
remains unpaid for twelve years from the point when time com- 
mences to run (rt), then, in the absence of acknowledgment, the title 
of the annuitant to the annuity, taken as a whole, is extinguished by 
the material provisions of the statutes (h\ Such an annuity is to 
be considered and dealt with as one “ rent ” within the provisions (r) 
referred to, not as a senes of ‘‘ sums of money charged upon or pay- 
able out of land or rent” within the Real Propeity Limitation 
Act, 1874 (</), s. 8 (e). The extinguishment occurs even where the 
annuity is also secured by a personal covenant (/ ). 

(i) Real Property Limitation Act, 1833 (3 & 4 Will. 4, c 27), s 3 ; and 
see title Limitation of Actions, Vol XIX , p 100 The old Statutes of 
Limitation did not bar a legal rentcliarge, and therofoie did not lu equity 
bar an equitable rentcliarge {StaMoube v. Barnsion (1805), 10 Ves 453, 
467 ; Okantahle Donations emd Bequests Commissioners v. Wybiants (1845), 
2 Jo & Lai 182, 195) 

(k) Real Property Limitation Act, 1833 (3 4 Will 4, c 27), s. 1; 

and see title Limitation op Actions, Vol XIX , p 106. 

{1) Jones v Withers (1896), 74 L T 572, C A 

(m) James v Salter (1837), 3 Bing (n c ) 544. 

(w) Hughes y Coles (3884), 27 Oh 1) 231 

(o) Dower y Dower (3885), 15 L R Ir 264. 

(p) Re Nuqenfs Trusts (1885), 19 L R Ii 140. 

Iq) Irish Jjand Commission v. Grant (1884), 30 App Oas. 14; luit a 
ppeml period of limitation is piovided m the case ol loul. belonging to a 
spiiitual corporation sole, see title Limitation op Actions, Vol, XIX, 
p 152 

(r) 3 & Will 4, 0. 27 

(s) 37 & 38 Vict 0 57 

(t) For a full statement of these rules, see title Limitation op Actions, 
Vol XIX , pp 104 et seq 

(a) See p. 524, post 

(h) Real Property Limitation Act, 1874 (37 & 38 Vict. c 67), s I ; Real 
Property Limitation Act, 3833 (3 & 4 Wil3. 4, e. 27), s 34; sea James 
V. Salter, supra, at p. 553 , approved m Irish Land Commission v. 
Grant, supra, at p. 27 ; Banks v. Palling (1856), 6 £. &; B 659 The 
stakites ao not apply in the case of an annuity charged on land m 
Jamaica {Pitt v. Dacre (Loid) (1876), 3 Ch D 295). 

(c) See note (6), supra. 

{d) 37 & 38 Vict. o. 57. 

(e) See Langton v. Langion (1854), 18 Jur. 928 ; Jones v. Withers, 
supra; Dower v. Dower, supra, at p. 275 ; Re NugenVs Tiusts, supra. Re 
Drake's Estate, [1909] 1 1 K. 136, 148, C A ; see Shemy. Crompton, [1910] 
2 K. B. 370, per Brat, J., at p. 379 ; and see title Limitation of Actions, 
Vol. XIX., pp. 82, 84, 98. 

(/) Shaw V. Crompton, supttk 
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Where the non-payment of such an annuity has not continued 
for the full period of twelve years, the title of the annuitant is not 
extinguished, but he cannot recover arrears for more than six 
years (jj) The same limit applies, it would seem, even where the 
annuity is also secured by a peisonal covenant (/t). 

1034. As regards the point when time commences to run against 
the annuitant, the rule is that, in the case of an annuity of winch no 
instalment has ever been paid, time runs from the date on which 
the right to recover the earliest instalment first accrued (i). But, m 
the case of an annuity of which an instalment has been paid and 
the receipt has been subsequently discontinued, time runs from the 
last payment (/t). 

Provisions dealing generally with the time when the right to 
recover the annuity shall be deemed to have accrued (0, acknowledg- 
ments (wij, disabilities (n), concurrent rights (o), estates tail (p), con- 
cealed fraud (</), and the rights of moi tgagor and mortgagee (? ), are 
contained m the Keal Property Limitation Acts, 1833 and 1874 (s). 

1035. A rentcharge is entire and issues out of every portion of 
the land charged , and, if a rent charged on Blackacre and White- 
acre IS for nioie than the statutory peiiod paid by the occupier of 
Blackacre, Whiteacie during the wdiole of tins period belonging to 
a sepaiate owner who never pays the rent, the nglit to distiain on 
Whiteacre is not barred (/). Again, where for a long series of years 
a rentcharge is paid, not by the owner of the land really charged 
hut by some otlior poison, the court in some cases presumes a 
lost grant or agreement having the effect of preserving the 
renteijarger's lights against the land really charged (a.). 

ig) Keal Propeity Limitation Act, 1833 (3 & 4 Will. 4, c 27), h 42 ; 
sec Francis v (Troi’er ( 1845), 6 Hare, 39 , Ferguson v Livingston 

9 1 Eq R 202 , Re Niigcnfs Trusts (1885), 19 L R. Ir. 140, and see title 
Limitatio\ of Actions, Vol XIX ,p 99 In the case ol tithe rentcharge 
in England, only two years’ ai rears can be recovered (Tithe Act, 1891 
(64 & 55 Vict c 8), s 10 (2) ) 

ih) Thompson v Uurly, fl905J 1 I R 588, 695 
(i) James v iinlier (1837), 3 Bmg. (n. c ) 544, 553 
(fc) Owen V. De Beamoir (1847), 16 M & W 547, 665 

il) See title Limitation of Actions, Vol XIX , pp llOefscgi. 

(m) See ibid , pp 131 ei seq , compare ibid , pp 58 et seq 

(n) See ibid , pp. 133 et seq 
{o) See ibid , pp 130, 131 

ip) See ibid , pp 135, 137 

iq) See ibid , pp 143, 144 
(r) See tbid , pp 145 et seq 

(«) 3 & 4 Will 4, 0 27 ; 37 & 38 Vict c 57 The statutory provisions 
apply to an annuity charged on land m favour of a charity ; see title 
Luhtation of Actions, Vol. XJX , p. 142, and the cases cited ikid , 
iK)tc(^), and see Re MontaWs (Earl) Estate, [19091 1 I R 390; title 
riiARiTiEs, Vol IV, pp 204 et seq 

(t) Woodcock V Titferton (1864), 12 W R 865; Dublin (Archbishop) 
V. TnmUsfon (Lord) (1849), 12 I Eq. R 251. 

(u) Adnam v. Scmdwich (Earl) (1877), 2 Q. B. D 485, 490 ; compare 
Bomford v Neville, [1904] 1 I. R 474 ; Folefs Chanty Trustees v, Dudley 
C^oratMn, [1 910J 1 K. B 317, C. A. In Adnam v Sandwich (Earl), supra, 
the piesj^ation of the rentcharger’s rights against the land was based 
alternatively .m his iterance, having regard to which i(. was skid that the 
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Sub-Seot. 2 . — AnnuiUet Charged upon or Payable out of Personal Estate only» 

1036. An annuity charged upon or payable out of personal estate 

only, where given by will, should, it seems, be treated as a senes of 
'‘legacies ” within the Eeal Property Limitation Act, 1874 (0, 8, 

payable de anno in annum {tv). In this view, non-})ayment of the 
annuity for twelve years does not extinguish the title of the 
annuitant (a) ; but each instalment must be considered separately, 
having regard to the time at winch a present right to receive the same 
accrued ; and, in the absence of acknowledgment or part payment, 
the right to recover such an instalment is liaired where twelve yeais 
have elapsed from the time at which such present right accrued (/?). 

1037. An annuity payable out of personal estate only is neither 
“rent” nor “inteiest in respect of a legacy” within the Keal 
Property Limitation Act, 1833(c), s. 42, which limits arrears to 
six years (d). It seems accordingly that, where the gift is by will, 
arrears for a period not exceeding twelve years can be recovered (e). 

1038. In the case of an annuity secured by covenant or other 
specialty and not charged on real estate, an instalment can bo 
lecovered within twenty }TarH after the cause of action arose (/) 
or after an acknowledgment or part payment (g). 

Sect. 2 . — Ilenkhaujes and Aunutties Secured by cm Ejupress 

Trust. 

1039 An annuity charged upon or payable out of leal estate 
only or out of real and personal estate, and secured by an express 
trust, should, it seems, be considered as a whole and dealt with as 
one rent within the Real Property Limitation Act, 1874 (ft), s 1, 
and the Real Pioperty Limitation Act, 1833 (i), s. 25 In this 

couit could not hold him guilty of aiiy default, see Irish Commtssum v 
White, [1896] 2 1 K 410, But this doctime seems doubtful, i^orancii not 
preventing the operation of the statute {Dawkins v Penrhyn (Lord) (1877), 
6 rh I) 318, 324, C A ; Eauis v Buxton (1880), 14 Ch, D. 537) 

(c) 37 & 38 Vict c. 57 

(w) Dower v. Dower (1885), 15 L R Ii 264, 273, compaic v. 

Warden (1874), 9 Ch App 495, 504 , (1876), 1 App Cas. 281 (an annuity 
payable uuder the legulations of a civil seivice iund) , and see titles 
Executors and AoMiMhiKATORS, Vol XIV , p 264 , Limitation oi 
Actions, Vol XIX , p 85 

(а) See, conita. Be AshweWs Will (1869), John 112, 117 

(б) lieal Property Limitation Act, 1874 (37 38 Vict v 57), s 8 

(c) 3&4WiU 4,0 27, and see title Limitation oi’ A ctions, Vol XIX., 
pp. 97 et seq 

(d) Eoch V Gallon (1848), 0 Hare, 531, 536; Ee AshweWs WiUj supra, 
at p. 116 

(e) Ibid , compare Edwards v. Warden (1874), 9 Oh App 495, 504; 
(1876) 1 App Cas 281 

(/) Civil Procedure Act, 1833 (3 & 4 Will 4, c 42), s 3, see 4mottv. 
Holden (1852), 18 Q B 50.3 , and see title Limitation op Actions, 
Vol XIX . pp 77, 99, note (0 

(g) Civil Procedure Act, 1833 (3 & 4 Will. 4, c 42), s. 5 

(h) 37 & 38 Vict c 57. 

(i) 3 & 4 Will. 4, c 27. 

(j) Dowe) V. Dower, supra, at p 273, Ee Nugenfs Trusts (1885), 
19 L. K. Ir. 140; Shaw v. Crompton, L1910] 2 K. B. 370, 379. 
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MMR'. 1 view, where the annnity remains unpaid, time does not commence 
Bent* to run, so far as the real estate is concerned, against the annuitant's 
diargeB and right to recover unless and until the trustee conveys to a purchaser 
Annuities for value (k). If there is such a conveyance, time thereupon com- 
Seoured mences to run, but only in favour of the purchaser for value and 
itfJu B T ^'t any person claiming through him {1 ) ; it will, however, so run even 
® ■ where the purchaser has notice of the trust (m). Time does not 

run in favour of a person who takes a conveyance not for value (n). 
The rule as to the running of time applies in the case of any annual 
payment which can be strictly described as a renlcbarge(()) 

Arrears. As regards arrears, the right of the annuitant is limited to sir 

years (p). 

Annuities on 1040. In the case of annuities charged upon or payable out of 
P*™”®' personal estate only, an express trust of the jiersonal estate prevents 
es a e on 7 barring the right to the annuity or limiting 

the arrears (q). 

Lacliea. 1041. Where an annuity is secured by an express trust, the 

annuitant is not precluded from recovering proper arrears merely 
by neglecting for a considerable time to enforce punctual pay- 
ments (r). 

Be Drake's Estate^ [1909] 1 L E 136, C A Tina view Bcems preferable 
to the other view suggested by Kay, J, m Hughes v Coles (1884) ,27 
Ch D 231, 235, that such an annuity should be considered as a series of 
sums of money charged upon oi payable out of land or rent within the 
Eeal Property Limitation Act, 1874 (37 & 38 Vici c 57), s 10; see also 
title Limitation of Actions, Vol XIX , p, 141, where the question as to 
what IS an express trust for this purpose is dealt with 

(k) Real Property Limitation Act, 1833 (3 & 4 Will 4, c 27), s 25; 
Knight y. Bowyer(\H5S), 2 DeC &J 421, C A After a number of yeai a the 
annuity may be presumed to have been satisfied {ShadboU v Vanderplank 
(1861), 29 Beav 405; see Carter y Anderson (1830), 3 Sun 370; Small* 
many ITawilton (1760), 2 Atk 71; Wynn y TTiWmms (1799), 6 Ves 130; 

V Dacre (Lord) (1876), 3 Oh D 295) 

(l) Real Property Limitation Act, 1833 (3 & 4 Will 4, c 27), s. 25 , see, 
fuithei, title Limitation of Actions, Vol XIX , pp 140, 141 , and, as to 
when the right of action against the trustee him sell is bairod, see ibid , j>. 161 . 

(m) St Mary Magdalen CoUege, Oxford (President €tc)y A *G. (1857), 
6 H. L. Cafl 189, 216. 

(n) Burroughs v. M*Oreight (1844), 1 Jo & Lat. 290, 304 

(o) See p. 523, mte. 

(p) See Real Property Limitation Act, 1833 (3 & 4 Will 4, c. 27), 
s 42 , Real Property Limitation Act, 1874 (37 & 38 Vict, c 57), s 10 ; title 
Limitation of Actions, Vol XIX , p 103 As to when the nght of 
action against the trustee is barred, see ibid , pp 161 et stg 

(q) Playfair y Cooper, Prince y Cooper (1853), 17 Beav 187 ; Judica- 
ture Act, 1873 (36 & 37 Vict c. 66), s. 26 (2) ; and see title Lt”"" * 

of Actions, Vol XIX , pp 86, 103 

(r) Be Btx, Bix y. Bix (1912), 66 Sol Jo. 673 
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Part I.— Authorities Controlling the 
Revenue. 

Sbct. 1. — The Crown. 

1042. The control over the public revenue exercised by the Crown 
owes its origin to the historic character of the revenue as being 
money at the disposal of th Sovereign, derived either from his 
possessions, prerogative rights privileges, or from aids granted 
by the Commons. 

1043. Kevenues of the former class are now customarily sur- 
rendered by the Sovereign on his accession (a), and such rights as 
are preserved to the Crown in respect of them have no appreciable 
effect upon the revenue (6). 

1044. On the other hand, in respect of the aids granted by the 
Commons and of expenditure from the public levenue, the lequire- 
inents of the Crown still provide the leason for, and so implicitly 
fix the limits of, the grant and the expendituie, and no petition 
for any sum relating to the public service, or motion for a grant or 
charge upon the public revenue, can be received in the House of 
Commons unless recommended by the Crown, or made by way of an 
address to the Ciowii (c). 

The necessary i ecommendation is conveyed by the constitutional 
advisers (^/) of the Crown, so that the control assured is in effect a 
control by the executive Government, and prevents the introduc- 
tion of independent proposals for increasing existing taxes, oi for 
creating new charges upon the revenue otherwise than by an 
addiess to the Ciown («). 

Finally, a Royal Order under the Sign Manual is necessary to 
authorise the Treasury to issue any sum out of the credits granted to 
it on the Exchequer accounts for the supply services ( /), 


(a) See Civil Liat Act, IlUO (10 Edw 7 1 Geo 6, r 2S) , and title Con- 

stitutional Law, Vol VI I , pp 108 et heq, 

(5) Ibid , pp. Ill, 128 (leiial light ol succeeding Sovcieign to resume the 
surrendered revenues) , p 130 (release of debts m respect of Crown lands 
under the Crown Lands Act, 18.53 (16 & 17 Vict c 56), s 6) ; and see 
Remission of Penalties Act, 1859 (22 Vict c 32), s 1 ; and Remission of 
Penalties Act, 1875 (38 & 39 Vict c. 80), s 1 

(c) Standing Orders of the House of Commons (Public Business), 1911, 

Kos. 66, 70 ; see title Parliament, Vol XXI , pp 766 et seq. As to the 
cTpeiiditure of the levenue, see pp 744 ct seq , 'post , 

(d) As to the relations between the Crown and the Ministry, see title 
CoivSTiTUTiONAL Law, Vol VI , pp 386, 387 ; Vol Vll., p. 5 

ic) See title Parliament, Vol XXI , p 766 ; Paihamentary Debates, 
3rd senes, Vol. 191, p 1878 (amendment varying incidence of taxation 
refused) , ihid , Vol. 174, p 1922 (addioss to the Ciown). 

(/) Exchequer and Audit Departments Act, 1866 (29 & 30 Vict. c, 39), 
B 14 ; see title Constitutional Law, Vol. VII, p. 9 As to the die* 
tinotioL between Consolidated Fund services and supply services, see 
note (q)t p. 538, post , a id see pp 744 et seq , 748 et seq , post: 



Part I,— Authorities Oontroli^g the Reventte. 

Sect. i.—Paniiament 

1045* Parliamentary control over the revenue is threefold in its 
nature. It is exercised in respect of (1) the raising of the revenue, 
(2) the expenditure, (8) the auditing of the accounts. 

1046. Of these forms of control, the first is the oldest {g) and the 
most effective. The greater part of the revenue, that raised by 
taxation, can be collected only as the result, or in anticipation (A), 
of specific enactments. As regards other sources, the powers of the 
various departments which contribute towards the revenue (i) are 
conferred upon them mainly by statutory authority, and exercised 
subject to the responsibility of the heads of the several dejiai tments 
to Parliament (A), Only a few miscellaneous souices of revenue aio 
by their inherent chaiacter independent of parliamentary control (1). 

1047. Except in the case of certain payments out of the gross 
receipts of the Post Office (m), Telegraph Service (a), and the Depart- 
ments of Woods, Eorests, and Land P\.evenues (o), parliamentary 
sanction is required to legalise any expenditure out of the public 
revenue ( p). 

ig) Sco title CoN.^TiTUTiONAL Law, VoJ. VI , p 377. 

(h) Ibid , pp 379, 380 As a necessary precaution af>aitist evasion, the 
collecUon ol many ot the tax(‘s and duties impobcd by tlic annual Finance 
Acts commonc/cs as soon as the necessaiy resolutions have boon passed by 
the House ol Commons The legality ot this anticipation ol statutory 
authoiity, which was the subject ot discussion in the House of Commons 
when the Finance Bill ot 1909 had been rejected by the House ol Lords 
(Pailiamcntai V Lebates, 6th series, Vol 14, pp 886 et seq ), has at length 
been raised in Bowks v Banh of Knqhmd (1912), 29 T. L. li 42, wliore it 
was held tliat the deduction by tlie Bank ol England ot income tax from 
a dividend on stock beioro the Act imposing such tax had been passed, 
although aftei the passing of a resolution ot the Committee of ^Vay8 and 
Means (see title Pauli vment, Vol. XXI , p 774), was unlawtul 

(>) The most impoitant of these departments aie the Commissioners of 
Woods, Forests and Land Revenues (see title Constitutional Law, 
Vol Vll , p 122) and the Post Oftiee (see title Post Office, Vol. XXIT., 
pp 625 H bcq ) Other departments, though not pnmarily productive of 
levenue, lece.ivo in tho eourso ol their general admimstiation considci- 
able sums, which are either paid into tho Exchequer accounts (sec Finance 
Recounts ot the United Kingdom, 1910-1911, Parliamentary (House of 
(‘ommons) Pajier No 201 ot 1911), or used as appropnations in aid ; see 
note (p), 'nifia 

(Jc) See title C.oxsiiTi tional Law, Vol VI , p 382 

(l) E q y conscience moiK'V 

(m) Payments to railway companies etc for parcel post, and payments 
of postage collected foi colonial and toreign countnes ; see Parliamentary 
(House of Commons) Papoi No 223 of 1905 ; and see title Post Office, 
Vol. XXII., p 633 

(n) Parliamentary (House of Commons) Paper, No 223 of 1 94)5 
(payments to cable companies) 

(o) b Ibid (charges foi collei tion and payments for surveys, repairs etc.) , 
see also title Constitutional Law, Vol VII , p 130 

(p) See pp 538 — 640, pobt , and see title Parliament, Vol. XXL, p. 766. 
The system of “ appropriations m aid ” by which miscellaneous receipts of 
various departments are directly spent by them appears at first sight to be 
an exception to the proposition iii the text, supra. Since, however, Hie 
whole expenditure of any department is set out in the estimates upon 
which Parliament votes the supplies, and the amount of receipts to be 
appropriated is fixed b v the Aiipropiiatioii Act, the only effect of the system 
18 to diramish tan to the gr^ntn out ot the Exchequer the control 
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*• This sanction is given by Acts of Parliament, which are either 
'ftiManieiit- permanent or annual (j^). The latter consist ol several Gonsoli* 
Statutory (^)* ' one Appropriation Act (s), 

wootion. embodying the resolntions of the House of Commons passed after 
consideration of the expenditure in detail, the different items being 
grouped together into a number of “ votes ” (t). 

Adjustment With the consent of the Treasury, supplies granted under 
ofsnppiy, one sub-head of a vote may be utilised for expenditure under 
another sub-head of the same vote, and, in the case of the ^.rmy and 
Navy, transfer from one vote to another is temporarily allowed in 
anticipation of the sanction to be given by a subsequent Appropriation 
Act (a). 

Supervision 1048. To enable the House of Commons to ascertain whether its 
directions as to how the revenue is to be raised and spent are 

])y Parliament remains unimpaired ; see Public Accounts and Charpjes Act, 
1891 (54 & 55 Vict c 24), s 2 ; Appropriation Act, 1911 (1 & 2 Geo 6, 
e. 15); and Parliamentary (House of Commons) Paper No. 387 of 1902, 
pp 58, 223 ; and see title Parliament, Vol XXI , pp 768, 769. 

(q) Although, in either case, the expeiidituie is met principally out of the 
Consolidated Fund, the services are distinguished, accoiding as the pro- 
vision is permanent or annual, by tbe titles “ Consolidated Fund Services ’* 
and ‘‘ Supply Services ” The security that the charges in respect of the 
former class will bo met unless Parhament actively intervenes is recog- 
nised as conferring a certain independence. For example, the provision lor 
the charges for the National Debt (see pp. 753 et seq , poet) and the salaiies 
of the 3 udges and the Comptroller and Auditoi -General is permanent , see 
preamble to the Public Revenue and Consolidated Fund Charges Act, 1 854 
(17 & 18 Vict c. 94) ; and see title Parliament, Vol. XXL, p 768. 

(r) As any balance in the hands of a department must be surrendered at 
the end of the financi^ year (3l8t March), by which time consideration 
of the estimates is never concluded, such Acts are passed from time to 
time to make provision for cunent expenditure ; see title Parliament, 
Vol. XXL, pp 769,775. 

(«) See Appropnation Act, 1911 (1 & 2 Geo. 5, c. 15) ; and see title 
Parliament, Vol. XXL, p 775. 

(t) The control over expenditure is of comparatively recent origin. 
Prior to the Revolution of 1688 the ordinary revenues of the Crown were 
left at the absolute disposal of the Sovereign, and only m a few cases was 
any attempt made to secure that even extraordinary grants should bo 
expended upon the objects for which they were voted. After the revolu- 
tion, annual votes for the Army, Navy, and Ordnance services, and occa- 
sional votes for civil purposes were introduced, but the restiictions so 
imposed were evaded bv the piactico of spending large sums on Army and 
Navy “ Extraordinancs,*’ for which sanction was not obtained until the 
next session. Further, as the whole expenditure on the Army was divided 
into only two or three votes, while that of the Navy was, until 1798, 
included iu a single vote, the freedom left to the departments to appropriate 
the grant to any purposes within the vote went far to impair the efficiency 
of the control ; see Parljarnentaiy (House of Commons) Paper No. 387 of 
1902, p. 228. As to parliamentary control of pubhc money generaHy, see 
title Parliament, Vol. XXL, pp. 792 et seq 

(a) Such transfer is authorised annually by the Appropnation Act ; see 
Appro^mation Act, 1 91 1 ( 1 & 2 Geo. 5, c. 15). In accordance with a resolution 
of the House of Commons (4th and 5th March, 1879), a statement of each 
case wheie such a transfer is sanctioned, and of the representations made 
by the Department to the Treasury, must be laid before Parliament within 
three weeks after the sanction has ]^en given or, if Parhament is not then 
sitting, withm three weeks of its next meeting ; and see, further, title 
PARbUMBNT, Vol. XXL, p. 770, 
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carried out, statutory provision is made for presenting, by specified 2 . 
dates, accounts of the receipts and issues from the Exchequer, and Parliament* 
also audited accounts, showing the appropriation of the supplies 
granted, together with reports by the Comptroller and Auditor- 
General thereon (6). 

These accounts and reports are referred to, and considered 
by, a committee of the House of Commons (c), which leports to the 
House from time to time, and recommends, when necessary, that 
expenditure which has been incurred in excess of that voted should 
be sanctioned by excess grants, and comments upon any transfer 
from one vote to another in the case of the Army and Navy (d). 

Sect, 3. — The Treanmy. 

1049. The control exercised by the Treasury (e) derives its sanction ongin of 
partly from the fact that the Treasury is the department thiough ‘ ontxoi. 
which the executive Government acts in relation to questions 
affecting the revenue, and partly from specific enactment. 

Thus, the Treasury is the department charged with the pre- 
paration of the annual budget, and its authority is secured by the 


(6) It IS important to distmguisli between the control which consists in 
determining m anticipation how the levoriuo is to bo spent, and therefore 
ends with tho act ot voting, and that wluch is exercised over those who 
actually expend tho grants, by the knowledge that accounts will have to be 
subniiited and will be careiully bcrutinihed It is only m recent times that 
Paih ament has sought to obtain this latter form of control. Accounts ol 
loceipts fiom certain sources were required by ceitain taxing Acts at an 
eaily stage (e g , stat. (1688) 1 Will & Mar c. 20, s 38), statemenis oi the 
gloss and net produce of the revenue in 1787 fstat (1787) 27 Geo 3, e 13, 
s 72), and ol the issues from tho Exeh(*quci m 1801 (stat (1802) 42 (ieo, 3, 
c 70, s. 4) ; and for provisions now in foico, see Public Revenue and Con- 
solidated Fund Charges Act, 1854 (17 & 18 Vict. c. 94), s 2 ; Exchequer 
and Audit Departments Act, 1866 (29 & 30Vict.c. 39), b lA But no accounts 
showing audited expendituie were presented to Parliament until 1831, 
\\lien appTopiiation accounts of the naval expenditure were required by 
the Admiralty Act, 1832 (2 & 3 Will 4, c 40), b 30. The system was 
extended to the Army m 1847 (stat. (1846) 9 & 10 Vict, c. 92, s. 7), to tho 
votes for tho revenue departments in 1861 (stat. (1861) 24 & 25 Vict e 
93), and, finally, to every head ol public expenditure by the Exchequer and 
Audit Departments Act, 1866 (29 & 30 Vict. c. 39), bs. 21 — 31 ; see p 641, 
post ; and see Return of Public Income and Expenditure, Parliamentary 
Paper, No. 366 of 1869, pp 326 et seq 

(c) /.e., the Committee of Public Accounts, Standing Orders of the House 
of Commons (Public Business), 1911 (No. 75), and see title Pakliament, 
Vol XXL, pp 684, 777. A day is usuedly provided for consideration by 
tho House of tho reports of the GommiUee and tho recommendations 
embodied therein An insight mto the work and value of the Committee 
may be obtained from the leport and evidence given before a select com- 
mittee which sat in 1902 and 1903, in which it is stated that ** as a check 
not merely upon extravagant or unauthorised expenditure, but also upon 
unwise methods of management tho Committee is probably more effectual 
than the House of Commons itself ” ; see Parliamentary (House of Commons) 
Papers, Nos. 387 of 1902 and 242 of 1903. 

(d) See, for example, First and Second Reports of the Committee for 
1910, Parliamentary (House of Commons) Papers, Nos. 71 and 126 of 1910. 

(e) For a description of the Treasury, see title Consdittitioeal Law, 
Vol. VII., pp. 100 et seq. 
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necesBity for the recommendation of the Crown before the intro* 
duction of financial proposals into the House of Commons (/). In 
the case of all departments charged with the expenditure of public 
moneys, details of the estimates, the approximate totals of which 
have previously been determined by the Chancellor of the Exchequer 
in consultation with the heads of the departments and the Cabinet, 
are drawn up in the departments concerned. For the Civil Service 
estimates the Treasury is directly responsible ; the otlicr estimates 
must be submitted to the Treasury, where they are closely examined 
before their introduction to the House of Commons is sanctioned. 
The power of refusing this sanction enables the Treasury to impose 
upon the departments iiiles as to the practice to be followed, 
particularly with reference to the submission to the Treasury of 
proposals involving financial liability (^). 

1050. On the other hand, the control ovet the actual receipt and 
issue of public money is secured by Act of Parliament. The Royal 
Order directing issues for the supply services must be countersigned 
by the Treasury, and the requisitions upon the Comptroller and 
Auditor-General, and orders to the banks for issues from the Con- 
solidated Fund are made by the Treasury (/O. The management of 
the Customs and Excise and Inland Revenue departments and cei tain 
powers in respect of other departments contributing to or spending 
from the revenue are also conferred upon the Treasury (i), and, in 
general, when Parliament entrusts to some other aiithouty sulisidiary 
IJOwerSjthe exercise of which will aitect the revenue, it is customary 
to insert provisions requiring the sanction of tlie Treasury (/r). 


if) See p 536, ante As to the budget, see title Parliament, Vol XXL, 
pp 774, 776 

{g) E g , the creation of new civil situations, the commencement of new 
woiks, the purchase of lands or premises, services executed jointly with 
the colonies, contributions towards the cost of works executed by public 
bodies or private individuals, the discharge ol a loss, deficiency or ovei- 
issue beyond certain limits, the granting of an incieased price under a 
formal contiact, compensation to a con ti actor for departure from the terms 
of a contiact, abandonment of claims in respect ol purchases in default, 
icwards to inventors, gifts of public property etc , see, generally. Par- 
liamentary (House of Commons) Paper, No 387 of 1902, pp 103, 121, 
136, 197 ; and, as to the control of the Treasury with regard to estimates, 
see, further, title Parliament, Vol. XXI , pp 768, 769. As to the 
expenditure of the revenue, see pp 744 et seq , post 
(h) Exchequer and Audit Departments Act, 1866 (29 & 30 Vict c. 39), 
SB 13, 14, 15 For forms of the Royal Order, Treasuiy requisitions and 
orders on the banks, see Anson, Law and Custom of the Constitution, 
3rd ed., Part II , Appendix 3 As to the Comptroller and Auditor- 
General, see p 541, post 

(0 Eg, Oonsohdated Fund Act, 1816 (66 Geo 3, c 98), s. 2; Public 
Revenue (Scotland) Act, 1833 (3 & 4 Will. 4, c. 13), s 1, and Acts fherem 
recited ; Inland Revenue Regulation Act, 1890 (63 & 64 Vict c 21), s. 1 
(as to Customs and Excise, and Inland Revenue) ; Crown Lands Act, 1861 
(14 & 15 Vict. 0 42), BS. 32 ei seq (as to Commissioners of Woods and 
Commissioners of Works) ; Post Office Act, 1908 (8 Edw. 7, c. 48) (as to 
the Post Office). 

(k) E g , Appropriation Act, 1911 (1 & 2 Geo. 5, c 16), s 4 (in respect of 
the transfer from one vote to another of money voted for the Army and 
Navy) ; Judicature Act, 1876 (38 & 39 Vict c 77), ss. 24, ^ 26 (as to rules 
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Finally, when the money has been received and the expenses met, 
the preparation of the accounts and their submission to the 
Comptroller and Auditor-General are made subject to Treasury 
direction, and to the Treasury is entrusted the final decision as 
to the passing of accounts of the accounting officers and the 
collection and recovery of unexpended balances (T). 

Sect. 4. — The Ej chequer and Audit Dfpartment, 

1061. The function of the Exchequer and Audit Department is 
two-fold. It includes, firstly, the superintendence of the receipts 
and issues of public moneys, and, secondly, the examination on 
behalf of Parliament of various accounts, and especially the 
accounts of all supply grants, for the purpose of reporting thereon 
to the House of Commons. In the perfoimance of the latter duty 
it IS independent of all public departments, including the Treasury. 

1052. The head of the department, the Comptroller and Auditoi*- 
General, and also the Assistant Compti oiler and Auditor-General, 
aie appointed bv letters patent under the Great Seal, m which 
provision is made for their salaries and pensions to be charged uiion 
the Consolidated Fund. They hold office during good behaviour, 
subject to removal by the Crown on an address by both Houses of 
Parliament (m). The staff of the department is appointed and 
regulated by the Tieasury, but the power to promote, suspend, or 
remove is vested in the Comptroller and Auditor-General (a). 

1053 All public moneys payable into the Exchequer, that is to 
say, the whole of the receipts of public revenue, with the exception 
of certain drawbacks, refunds, repayments, sums intercepted m the 
hands of the dopartmenth wdnch receive them, and the proceeds of 
certain local taxation licences, are paid into the Exchequer account 
at the Banks of England and Ireland, to form a single fund (o). Out 


and lefnila-tions foi the practice of the High Court, deahng with moneys 
paid into court, fixing and collection of fees etc ) 

(l) Exchequer and Audit Departments Act, 1866 (29 & 30 Vict. c 39) ; 
and see pp 543, 765, post 

(m) Exchequer and Audit Departments Act, 1866 (29 & 30 Vict. o 39), 
BS 3 — 7 Tenure of these ofiices debars the holders from accept-ing olTices 
held dunng pleasure under the Crown or an officer of the Ciown, and from 
membeiship of either House of Parhament ; and see title Pakli ament, 
VoL XXI , p 661, note (m) 

(n) Exchequer and Audit Departments Act, 1866 (20 & 30 Vict c 39), 

B3 8 

(o) Consolidated Fund Act, 1816 (56 Geo 3, c 98), s 1 (as to all public 
moneys directed to be earned to or form part of the Consohdated Funds of 
Gieat Britain and Ireland respectively pnor to 1817); Exchequer and 
AudA Departments Act, 1866 (29 & 30 Vict c. 39), ss 10, 11 (as to Customs, 
Inland Revenue and Post Office) ; Finance Act, 1907 (7 Edw 7, c 13), s. 17, 
as amended by Fmance Act, 1908 (8 Edw. 7, c. 16), s. 6, and Finance (1909- 
10) Aet, 1910 (10 Edw. 7, c. 8), ss 87 — 89 (as to receipts from local taxa- 
tion) ; Cm^ List Act, 1910 (10 Edw. 7 & 1 Geo. 5,c. 28) ; Crown Revenues 
(Colonies) Act, 1862 (16 & 16 Vict c. 39); Crown Lands Act, 1829 (10 
Geo. 4 c. 60), ss. 113, 114 ; Crown Lands Act, 1861 (14 & 16 Vict. c. 42), 
B. 25 ; Crown Lands Act, 1866 (29 & 30 Vict. o. 62), s 12 ; Crown Lands 
(Scotland) Act, 1833 (3 & 4 Will. 4, c. 69), s. 16 ; and Treasury Solicitor Act, 
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of this fund, upon requisition by the Treasury, the Comptroller and 
Auditor-General, if satisfied with the correctness of the requisition, 
grants credits to the Treasury, and the Treasury makes issues 
therefrom to meet the public expenditure (p). 

Daily accounts of the receipts and issues are furuisbed to the 
Comptroller and Auditor-General, and quarterly accounts of the 
income and charges on the Consolidated Fund, and of the public 
income and expenditure. If the income is insufficient to meet the 
charges, the Comptroller and Auditor-General authorises the Banks 
of England and Ireland to make advances of the necessary 
amounts (q). 

1054. It is the duty of the Comptroller and Auditor-General to 
examine, and report to the House of Commons upon,(l) all appro- 
priation accounts, that is, accounts of supply grants, which are 
prepared by certain dates (r) and in a prescribed form (6*) by such 
departments or officers charged with the expendituie of those grants 
as the Treasury may appoint (i); (2) the account of the Consolidated 
Fund services prepared by the Treasury (a); and (3) certain other 
accounts in respect of which such examination is prescribed by 
special enactment (b), 

1055. By means of such examination, it is the duty of the 
Comptroller and Auditor-General to ascertain and call attuntion to 
every case in which it appears to him that (1) a grant has been 
exceeded ; (2) money received by a department from other sources 
than the grants for the year to which the account relates has not been 
applied or accounted for according to the directions of Parliament ; 
(3) a sum charged against a grant is not supported by proof of pay- 
ment ; or (4) a payment so charged did not occur within the period 
of the account or was for any other reason not properly chargeable 


187q (39 & 40 Yict. c. 18), s 4 (as to hereditary and land rovenues ot the 
Crown) , Coinage Act, 1870 (33 & 34 Vict c. 10), 8 10 (as to sums received 
by the Mint) , Public Kevenue and Consolidated Fund Charges Act, 1864 
(17 & 18 Vict c. 94), s. 7 ; Exchequer Extra Receipts Act, 1868 (31 & 32 
Vict c 9) ; Finance Act, 1894 (67 & 68 Vict c 30), b 41 ; Merchant 
Shipping (Mercantile Manne Fund) Act, 1898 (61 & 62 Vict c. 44), ss. 1, 3 ; 
Queen’s Pnson Act, 1842 (5 & 6 Vict. c 22), s 6 ; and Court of Chancery 
(Ireland) Act, 1823 (4 Geo. 4, c 61), s 59 (as to ceitain tees and casual 
leceipts) ; Treasury Bills Act, 1877 (40 & 41 Vict c 2), s 6 (as to money 
raised by Treasury bills). 

(p) Exchequer and Audit Departments Act, 1866 (29 & 30 Vict c. 39), 
88. 13, 16 , and see p. 747, fost. 

(q) Exchequer and Audit Departments Act, 1866 (29 & 30 Vict. c. 39), 

B. 12. 

(r) Ibid., Sched. A. 

(«) Ibid., SB 23, 24 ; Order in Council, 16th January, 1873. ^ 

it) Exchequer and Audit Departments Act, 1866 (29 & 30 Vict. c. 39), 
8 22 

(a) Ibid , 8. 21. 

(b) Chelsea Hospital Act, 1876 (39 & 40 Vict. c 14), s. 1 ; Sinking Fund 
Act, 1875 (38 & 39 Vict, o. 45), ss. 4, 7 (accounts of the National Debt Com- 
missioneia) ; Anny and Navy Audit Act, 1889 (52 & 63 Vict. o. 31), s. 1 
(shipbuilding and manufacturing services of the Army and Navy) ; 
Development and Road Improvement Funds Act, 1909 (9 Edw 7, c. 47), 
B. 2 (accounts of the Commissioners). 
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matters, although the detection o/eitraVa^sM 
unauthorised, expenditure is not one of the duties wbieb be IS 
enjoined by statute to perform (d). With reference to certain 
accounts, the Treasury can require the Comptroller and Auditor- 
General to make such a detailed examination of the vouchers as 
the Treasury may prescribe (c). 

For the purposes of his examinations, the Comptroller and Powers with 
Auditor-General has access to all books of accounts and other 
documents relating to the accounts, and may require the depart- 
ments to furnish him with balance sheets and periodical returns of 
all cash transactions (jT). 


1056. In addition to the accounts above mentioned, the exami- other 
nation of which is obligatory, the Comptroller and Auditor-General 
may be required by the Treasury to examine other accounts, namely, ^ “xaSmed. 
those of principal accountants, receivers of money payable to the 
Exchequer, store and other accounts, and to report upon them to 
the Treasury {g)» 


Part II.— Authorities Collecting the 
Revenue. 

Sect. 1.— /n General. 

1057. The greater part (h) of the revenue is collected by the 
Commissioners of Inland Be venue {%) and the Commissioners of 

(c) Exchequer and Audit Dopaitmouts Act, 1866 (29 & 30 Vict. c. 39), 
B8. 27, 32 

(d) Evidence of Mr. Richmond, C B., Parliamentary (House of Commons) 
Paper No. 387 of 1902, p 50 Decisions of the Treasury upon objec- 
tions by the Compti oiler under the Exchequer and Audit Departments 
Acts, 1866 (29 & 30 Yict c. 39), s. 31, are matters to which he may call 
attention. 

(«) Exchequer and Audit Departments Act, 1866 (29 &; 30 Vict. c 39), 
R. 29, Sched? B. In addition to the accounts specifically mentioned m 
ibid , Sched B, namely, tbe Army and Navy, the appropnatiou accounts 
of the Customs, Inland Revenue and Post Office have boon added by 
Treasury Minute dated 27th March, 1899, laid before both Houses of 
Parliament. • 

if) Exchequer and Audit Departments Act, 1866 (29 & 30 Vict. c. 39), 

BS. 26 28. 

{g) *lh%d , ss. 33—34 ; and see, e.g,, title Post Office, Vol. XXII., p. 634. 
As to accounts of principal accountants, see p. 766, post 

(h) The dividends paid upon the shares held by the Bntish Government 
in the Sues Canal Company (as to which see p. 647, post) are paid direct 
into the Exchequer Account at the Bank of England (Finance Act, 1894 
(57 & 68 Vict. c 30), s. 40 (1) ). This applies also to tbe revenue derived 
from the miscellaneous souices (see p. 647, post), the net proceeds of which 
are paid in to the Bank of England afto provision has been made for 
payment, out of the gross sums collected, of any moneys charged on them 
by Parliament (Exchequer and Audit Departments Act» 1866 (29 & 30 
Viot. c. 39), B. 10). 

(i) See p. 644, poit 
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Customs and Excise (j), and most of the remainder by the 
Postmaster-General {k\ the Land Tax Commissioners (/), and the 
Commissioners of Woods and Forests (m). 

Sect. 2. — The Gommismners of Inland Revenue, 

1058 . The Commissioners of Inland Revenue are a body 
appointed by letters patent to collect and cause to be collected 
all duties of inland revenue, and have their chief office at Somerset 
House, London They hold their appointments at the mil of the 
Crown, and are entrusted with all the powers necessary to carry 
into execution every Act relating to inland revenue, but in the 
exercise of these powers they are subject to the authority, direction, 
and control of the Treasury (n). All minutes, orders, and notices 
made by them can be proved by a copy purporting to be signed by 
a secretary or assistant secretary by their order (o). 

1069 . Legal proceedings against any person for the recovery of 
any fine, penalty, or forfeiture under any Act relating to inland 
revenue can only be commenced by the order of the Commissioners 
and in the name of an officer, or in the name of the Attorney- 
General ( p) They may mitigate fines or penalties incurred under 
any Act relating to inland revenue, and stay proceedings for such 
fines or penalties, and may after judgment remit any fine, or order 
any person imprisoned for any offence against inland revenue to be 
discharged before his term of imprisonraGiit has expired {q\ Any 
fine, penalty, or forfeiture which is incurred under any Act relating 
to inland revenue, and which is not otherwise legally appropriated, 
is payable to the Commissioners to the use of His Majesty (r). 

Sect. 3.— The Comvmsionen of Customs and Excise, 

1060 . The Commissioners of Customs and Excise («) are a body 
appointed by letters patent for the purpose of the collection and 
management of the duties of customs and excise, and of all 


(}) See the text, mint 

{k) See titles Constitutional Law, Vol Vfl , p. 105, Post Oifice, 
Vol. XXII , pp. 628 et seq 

(1) See title Land Tax, Vol XVHI , pp 813 et seq 

(w) See title Constitutional Law, Vol VII , p 122 

(w) Inland Ilcvenuo Regulation Act, 1890 (63 & 54 Vict c 21), h 1. 
As to the general poweis vested m the Treasury of ordeiiiig and con- 
trolling all officers and other persons concerned or employed in the 
collection or management of the levenue see Consolidated Fund Act, 
1816 (66 Geo 3, c 98), s. 2 As to the penalty foi furnishing false 
btatements and returns, see pp 646, 647, post 

(o) Inland Revenue Regulation Act, 1890 (53 k 64 Vict. c 21), s. 24 

(p) Ibid., B. 21 As to the penalty for unlawfully assumml the 
character of an Inland Revenue officer, see p 647, post 

(q) Inland Revenue Regulation Act, 1890 (53 k 54 Vict. o. 21), b. 35 (I). 

(r) A -G V. Exeter Oorporatum, [19111 1 K. B. 1092 

{s) By Order m Council dated 16th Februaiy, 1909 (see Lmdon Gazette, 
1909, 16th February, p 1212), made pursuant to the Finance Act, 1908 
(8 £dw. 7, c. 16), s. 4, tbe management of the Excise department of Inland 
Revenue was transferred to the Commissioner^ of Customs, now known as 
the “ Commissioners of CuBtoms and Excise,” 
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drawbacks and allowances (0 payable upon dutiable goods, and have ^ 

their chief office at the Custom House, Lower Thames Street, The Com- 
London (w). mifeioners 

They hold their appointmeiiis at the will ^^f the Ciown, and per-* of Customs 
form tlioir functions siiljject to the direction and control ol tbo ^Jidtoise. 
Tieasuiy(.0 They a])poiiit officers for the collection of the diiti(*s Appointment, 
of customs and excise {a) All minutes, onlers, and notices made 
by them can lie piovcd bv a copy piirpoitnig to be signed by a 
secietaiy or assistant secn'Luv by their oider(/)). 

1061. The Coinuiissiomns liave all tin* powers necessaiy for rouersoftho- 
putting in force any Act of Pailiament i(‘l.iljng to the duties under c^ommis- 
their cimlrol The> may make legulations loi the pioveiition of 
smuggling, may older jnoceedings loi tbe lecovery of any ]Kmiilty statutory pi o- 
incuned m connection with any A( t imposing a duty of customs or visions 
excise, may remit oi mitigale nuy fiiu* or pella]^^.o^ restore any 

goods seized, and may lewaid any poison instiumental in detaining 
smugglers, secuung the conviction ol ofiendeis, or making 
seizin es(c). Tliey have powei to hold inquiries upon oath into ' 
any matters of disnuto which may aiise in lespect of Ihe duties 
managed by them, and they may com] xd the attendance oi witnesses 
from any part of the United Kingdom to give evidence at such 
inquiries (d) 

By the oiiginal constitution of the Board their jurisdiction extends Junsdiotioii. 
to all the British dominions, but tlieir powers and authorities as to 
British possessions abroad are extended to the governor or other 
administrator ol the colony (c). 

1062. No Commissioner of Customs and Excise can be compelled pjiMieges. 
to serve on a jtiiy or to (ill any other juiblic office ( t ). 

Officers of customs and excise are ajipomted by tlie Com- offiucraof 
imssioners of Customs and Excise (<7) for the performance of all instomsana 
duties connected with the man,igement and collection of customs 
and excise duti('s(/o 

Tliey liold office duniig the ]>lensure of the Commission eis, or of orticpanci 

salaries 


(0 Mjcse, M'C ])[) (>‘.)7 H hpq , i)o4 

(u) (/iisiouis <\)ii&oliil.ih(»u Act, 187(> (80 A’ 40 Vict c 36), sa J, 2 
(r) Ibid , SB 1,2 

la) Ibid , s 3 As to th(si5 officoiB. wi* ilie text, mfia 
{b) Evcit^e Tiausler Order, 1909 (Stat K &O,1909. p 239), r 15, apply- 
ing Inland liovomio Rcgidahon Act, 1890 (53 & 54 Yn*t c 21), s 24 (I) 

(a) ('nstonis Consolidation Act, 1876 (39 & 40 Vict c 36), ss 169, 197, 
208. 209. 211, 212, 213; Excise Transfer Order, 1909, rr 23, 24, applying 
Inland Reveiuie Regulation Act, J890 (53 & 54 Vict c 21), ss 32, 35 
(d) Customs Consolidation Act, 1876 (30 & 40 Ymt c 36), bs 32, 
33. 57 

(c) Ibid,B 149; and see title llEPENniiiNCiBb .ind Colonies, Vol X, 
p 529 

(/) Customs Consolidation Act, 1876 (39 & 40 Vict c 36), s 9 , Juries 
Act, 1870 (33 & 34 Vict c 71), s 9; see title Juries, Vol XVIII ,p 232; 
Be Dutton, [1892] IQ B 486 ; and see title Local GtOvernment.’VoI. XIX , 
pp 297, 298 

(^) As to the Commissioners of Customs and Excise, see the text, supra. 
{%) Customs Consobdation Act, 1876 (39 & 40 Vict c 36), b. 3 , Excise 
Transfer Order, 1909, r. 10. 
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the Treasury '(t), and are paid such salancs ns the Commissionors 
may &(/). These salaries may not be seized or taiion under 
process of court until they have been paid to or for tlie use of the 
officials to whom they are assigned (A). 

The officers are exempt from service on juries (i), and cannot bo 
compelled to undertake any local public office (m). 

1063. The officers have a right of access to Jiarboiirs, docks, and 
piei.s(n); they may go upon and search any shipb (o), (jpcn 
packjiges (p), and search persons suspected of h.iving sinuf^gled 
goods upon tlieni ( 7 ). Where a person is summoned for olibti uctitig 
an officer in the execution of liis duty m searching a ship, i.ho court 
has no power to inqniie into the reasonableness or unieasonable- 
ness of the search, unless it was 8 meie pretence lor the puipose of 
juslihing an interlereiico or annoyance by the officer They 
may seize any ships, boats, carts or conveyance'^ used for running ” 
prohibited goods («), or spirits unlawfuhy removed 

arrest persons engaged in the removal(?/). 

If, on proceedings for the lecovery of goods so seized, a verdict 
is found for the claimant and an action for damages lor Mrongful 
seizure is afterwards brought by him against the ofii(*ers, he may 
not recover more than 2 rf. damages without costs, it the judge 
at the original trial has found that there was reasonable and 
probable cause for the seizure (a). 

Under the order and direction of the Comniii-sioners, officers may 
conduct proceedings in customs and excise cases (/i). 

1064. All officers concerned in tlio collection, receipt, disburse- 
ment or expenditure of public revenue are liable to line and 
imprisonm(3nt at the discretion of tlio court if tlioy knowingly 


(z) Worthington v Hohnson (1890), 75 L T. 4‘JC, (J A 

{ji See note (d), p 719, ante 

(k) Revenue, Friendly Societies, and National I)el>t Act, I8R2 (45 «S: 46 
Vict c 72l, 8 .3 

(0 See title .luRiES, Vol XYITT . p 232 

(m) Customs Conpolidalioii Act. 1K76 (39 lOVict c 3r>), s 9 ; and see 
title Local Coveunment, Vol \IX , pp 297, 208' 

(n) Harbours, Dock*?, and Pieip Cldus« s Act, 1S47 (10 1 Vi< t e 27) 

s. 28 

( 0 ) Customs Corsolidation Act, 1876 (39 & 40 Viet c 30), 47. 134, 

147, 182. 

(p) Jftid , ss. 54, 102 

(q) Customs and Inland Revenue Act, 1881 (44 & 45 Vicl e 12), s 12. 

(r) Anderson Y (1902), 86 L T 713 

(«) Customs Consolidation Act, 1870 (39 & 40 I'lcf c . 30 ), ? 202 

(f) Excise Manasfcment Act, 1827 (7 & 8 (tco 4, c 53), s .38, Spirits 
Art, 1880 (43 & 44 Yict. c 24), s 154; and see Evans v M'Longlilnn 
llHOl), 4Maeq 89, TI. L 

(’0 Fxci=ic Mtinagenient Act, 1827 (7 & 8 Geo 4, c 53), r 38 

00 < 'iibtoida CoDbohdation Act, 1870 (39 & 40 Vict c 30), ss, 202, 207 ; 
and ser' ffa^ohsohn v. iUalv (1844), 6 Man & G 919 As to when an a‘*tion 
lor nonte'iKance will lie acamflt on officer for rofupinsr lo do his duty, see 
Barry Y (1839), 10 Ad & El 046; and see title PuEiir AiiTnoai- 

TlES,Vol XXII I, pp metseq. 

{h) CuRtomw Consolidation Act, 1876 (39 & 40 Vict e 36), s. 273 , and 
see B. V. Turner (1894), 58 J. P. 320. 
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furnish false statements or returns of moneys collected by them or 
entrusted to their care, or of the balances of money on their hands, 
and, on conviction, they become permanently incapable of holding 
any oliice under the Crown (<.)• 

1065. Any person, not being an oflScer of inland revenue or an 
ofticer of customs and excise, who unlawfully assumes the charactei 
of such officer, is guilty of a misdemeanour and liable on summary 
conviction to not exceeding tliroe months’ imprisoniueut with or 
witliout hard labour (f/) 


Part III.- Sources of Revenue. 

Sect. 1. — Pt'imaneiif SotincB. 

1066. Tlie peiuiaiient sources of the Revenue are — (1) so much 
of the hereditary revenues of the Crown as have been suriendered 
to the nation ((’), including the revenue derived fiom the Post 
Oflicul/), (J) revenue derived from taxation, which includes 
iiic'HDo t!ix(//), death duties (/i), customs duties (i), excise duties 
and licences (4), stamp duties (4), land tax (w), duties on land 
values (/?), inhabited house duty (o), and corporation duty (p); and 
(3) cm tain miscellaneous sources of revenue ((f), the principal items 
in winch aie the dividends upon 176,602 Suez Canal shares bought 
by tliG Covoinmeiit iii 1875. 

Srct. 2, — Temporary Sourcca, 

1 \ - -'Tiedsnrij IJills 

1067. The issue of Tre.isiiiy bills is a means of raising money 
when the loceipts on the Pjxclicquer account are at any time 
insuihcient to meet th(i expenditure sanctioned by Parliament. 
Such bills can only be iSbUed on the authority of an Act of Parlia- 
ment (/), and it IS usual in ConsoluhiU d Fundoi Apjiropnation Acts 

{c) Embezzleiiioiit by Collociois Ait, 1810 (50 (ico 3, c 50), s 2; ami 
s(‘(‘ Revenue Act, 1880 (52 53 Viit c 42), k 14 (2); lulaud Kevoniio 

Kti;ulati(mAct, 1890 (53iV54 Yict c 21),s 14(2) 

(d) Inland Kevouue Re.i-.h.'(ion Act, 1800 (53 51 Vul e 21), s 12, 

exi* mled to officers ol tusunna and excLse b^ Stat R Al U 1000, No 197, 
1. 17 

(e) See title Constitutiuvvl Law, Vol VII , pp 108—217 

(/) See ilnd , p Ibl , title I’usr O'.’mce, Vol XXII , pp t>33, C34. 

{(/) See title IxooME Tax, Vol Xv'i , pj) 007 t}' mui 

(ii) See title Instate and 0 niER De \ lii 1>l- ties, Vul XIll , pp 17 i d '^eq 

(i) Sec i>p 587 et seq , posl 

(K) See pp 010 el aeq , 'pout, 

(?) See PI) 700 et seq , pod 

(m) Sec title Land Tax, Vol XVIll , pp 307 et seq, 

(a) See pp. 549 et seq , pod 

(o) See title Inhabited ILm se Duty, Vol XV 1 1 , pp 181 et iieq 

(p) See title CoRPORATiox.s, Vol Vlll , pp 377, 3<8, anu .see pp 731, 
735, pod, 

(q) As to these, see title Paemament, Vol. XXI , p 771, note (i) , ami 
see Finance Accounts, 1911 — 12, p 27 

(r) Treasury BiUfl Act, 1877 (40 41 Vict. c. 2), s. 3. 
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to give authority to borrow up to the whole amount of the issues 
from the Consolidated Fund sanctioned by such Acts (a). 

1068 The latest date for payment of the bills is generally fixed 
by the Act which authorises the issue and is not more than twelve 
months from the date of the bills {t\ Subject to such express limita- 
tion, the date of each bill is determined by the Treasury (a), 
which has power, unless provision to the contrary is made, to issue, 
during any financial yeai and a period of three months after its 
expiration, new bills to laibe money to meet those which fall due 
and are paid o\[{h) The interest is also fixed by the Treasury (c). 

1069. 'riie bills aie issued by the Bank of England on the 
authority of a warrant from the Treasury countersigned by the 
Comptroller and Auditor-Geneial for amounts directed by 
the Treasury (d!). The Higiiature of one of the secietaries to the 
Treasury is neccssaiy («) ; m other respects tlie foimis settled by 
Tieasury regulations (/). The Bank of England receives, as 
remuneration for management, £200 for every million pounds of 
the maximum amount outstanding during the financial year (<7). 

1070. All money raised by Treasury bills must be paid into the 
Exchequer account (/i), and is then generally made available foi any 
purpose for winch that fund is available («). The piincipal and 
interest are a chaige on the Consolidated Fuiid(,; ), and may be 
repaid out of the old or new sinking fuiid(fc) 

8ub-Se(’1. 2 —Fr(he(p(pr fUlh 

1071. Resort is made to the issue of Exchequei bills or bonds 
when an advance, which it is not desired to add to the funded 
debt(/), is required for a period for which the issue of short term 
Treasury bills is inconvenient (///) 

1072. Unless express provision is made in the Act authorising 
the issue of such bills or bonds, the term of cuirency must not 
exceed six years (w), wid the interest mnst not exceed jC 5 J per 

{8) See Consolidated Fund (No 1) Act, 1912 (2 Geo 5, c 1), s 3; 
Appropriation Act, 1912 (2 Geo 5, c 7). k 2 
(t) Treasury Bills Act, 1877 (40 & 41 Vict 0 2), s 4 

(a) Ibid , 8. 4 

(b) Ibid , B 6, as extended by the Revenue Act, 1906 (6 Kdw 7, c 20), 
s 10(1) 

(c) Treasuiy Bills Act, 1877 (4 n 1 & 41 Vict c 2), s 4 

(d) Ibid , 8 8 

{e) National Debt Act, 1889 (52 & 53 Vict c 6), s 5 
(/) Treasury Bills Act, 1877 (40 & 41 Vict. c 2), s 9 
iq) Revenue Act, 1906 (6 Edw 7, c 20), s 10 (2) As to the Bank of 
t^nglaud, see title Bankers and Banking, Vol I , pp 570 et seq » 

(ft) Treasury Bills Act, 1877 (40 & 41 Vict c 2), s 5 

G) E g., Consolidated Fund (No 1) Act, 1912 (2 Geo 5, c 1), s 3(4). 

( i ) Treasury Bills Act, 1877 (40 & 41 Vict c. 2), s 5 
(/' ) s 7 ; applying the Sinking Fund Act, 1875 (38 & 39 Vict. c 46), 
ss 3, 5 

(/) As to the funded debt, see p 755 poi^l 

(w) See, for example, Supplemental War Loan Act, 1900 (63 & 64 Vict. 
0 . 61), bl(l) 

(n) Exchequt ‘1 BiUs aud Bonds Act, 1866 (29 iSi 30 Vict. c. '25), s. 26. 
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cent. (o). Subject to these limitations, the dale and inteiost are 
fixed by the Treasury (jo), and the Treasury may during any 
financial year and a period of three months after its expiiation 
issue new Exchequer bills to raise money to meet those which are 
paid off or paid in as currency for duties ( 7 ). 

In other respects the regulations as to the issue and management 
of Exchequer bills or bonds are similar to those in respect of 
Tieasury bills (r). 


Part IV.— Duties on Land Values. 

Sect. 1 . — Introductory and Df/iintmis. 

1073. The duties on land values, le, iricreiueiit value duty, 
reversion duty, undeveloped land duty and mineral, lights duty(.<f), 
are all imposed by the Finance (1909-10) Act, 1910(0, Part I. 
With the exceptions of mineral iigbt^^ duly and the iiicroTnent 
value duty chargeable annually on mineials loahiul oi \\oiked(fO. 
the taxes on land values are taxes on capital valu(‘s 

1074 For the puiposes of the asbessmrnt of increment value 
duty(/), the taxable increniont is taken as that acrining since the 
.‘lOth Apiil, 1901), and the value of all the laud (/r) m tlie Fnitad 
Kingdom as on that date is ascertained <ind lecorded under the 
heads ol total value and site value (i) These aie the “ oiiginal 
total value ’ and the “ ouginal sit(‘ value” of the landli/) 

(0) Exchequer Fills and Fends Act, 1800 (2‘) 30 Vict c 2r)), a 6 

(р) Jhul 

((/) "I leaHuiy Fills Act, 1877 (40 ^ 41 Vict c 2), b 0, ad exIiMided by 
the lievi'iiue Act. 1900(0 Ldw 7 e I’d) k 10(1) 

(r) See the E\chequeT Fills and Fends Act, 1800 (29 VjcI u 2;“)); and, 
as to Trt*asuiy hills, see pp 547, 518 nnfc 

(a) Fot dehiutions ol those dulns nspectivelv, M'e pp 557,571,575, 
579 'po^t 

(1) 10 Kdvv 7, c 8 

(u) i^ee pp 509, 579, post 

(с) 111 the case of inclement value duty oliaigcable as an annual tax on 
mmeials leased or woikc'd, this does nut a])])Iv , see ^h9, post 

{w) Ineliidiiii^ mineials, t \( Ctit i^old and silver mines and e\( ejd iniuoi ils 
leased or woiKod at the dde ol the \aluatioii, and whelhei tlie l.nid is 
exempted from the taxes or not (Firianee M909-10) Act, I'HO (10 Kdv\ 7, 
e 8), fid 23 (2), (3), 26 (1)) Foi dcfiniuons ot “land,” see title Fk\l 
Pkocekty and Chattels Real, pp 1 50 1 57, ante In the rmaiiee (1909- lU) 
Act, 1910 (10 Edw 7, c 8), Part I (Duties on Land Values), the tcuu 
“ land” does not, as a rule, include any incorporeal hcieditament ls^uHlg 
Ol granted out of laud (ihuJ , s 4 1 ) “ Land ’* does not include mines ol gold 

and sihei (2 Co Inst 677, The Case of j/wics (1508) 1 Plowd 310 336 ; 
^4 -G V Morgan, [1891J 1 Ch 432, 4.55, C A , and see slat (1088) 
1 Wll. & M c 30, b 3, and (1093) 5 Will & M c. 6 , and see titles 
Constitutional Law, Vol VII , pp 116 — 118, Mines, Minerals, and 
Quarries, Vol KX , ]> 507 

(a;) As Lo tins valuation, sec pp 653 et seq , post 

(a) As to the values ^^hlcll may be substituted for these under ihid , 
8 2 (3), as amended by the Revenue Act, 1911 (I 2 Geo 5, c 2), 
8 2, and the Finance Act, 1912 (2 & 3 Geo 5, c 8), s 10, seep 658, post. 
In the case of land held by a statutory company, the cost to the ooriii>any 
of the land is to be taken as the ongmal site value (Finance (1909-19) Act, 
1910 (10 Edw 7, c 8), R 38 (C) see pp 553, 554, post The assessable 
Bite value cannot be a mims quantity. It the charges tailing to be deducted 
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1075. The “ total value ** is the amount which the fee simple (6) of 
the land, if sold at the time in the open market by a willing seller 
in its then condition (c) free from incumbrances (d) and from any 
burden, charge, or restriction (other than rates or taxes), might be 
expected to realise (t^), less the amount by which that value would be 
diminished if the land weie sold subject to any fixed charges {/■) 
and to any public rights of way (g) or any public rights of user, and 
to any right of common (h) and to any easements (i) atfiictmg the 
land, and to any covenant or agreement restricting the use of the 
land entered into or made befoie the 30th April, 1909, or, lE entered 
into or made since that date, provided the restraint was in the 
opinion of the Commissioners of Inland Revenue desirable in the 
interests of the iiublic when imposed, or in view of the charactei 
and surroundings of the noighhourhoocl {j). 

1076 The “ Bij.e value ” is what remains aftei the following fiiitlier 
deductions have been made from the total value as thus found . — 

flora ilic total value to anive at the silo value would, if sublractod, make 
the latter a mathomatically minus quanuity, the silo valao is to ho taken 
fLunil {Llerbert*s TiUhteef* v Inland Mevenue (1912), 49 Sc L H (599). 

(h) “ Feo simple” raeans the tee simple in possession not suliject to any 
lease, but does not include an undivided shaie m a fee simple m possession 
(Finance (1909-10) Act, 1910 (10 Edw 7. c 8), s 41) As to the ordinaiy 
meaning of the term, see title Real Peopekty and Chattels Real, p 104, 
ante In the case of copyholds of inheritance, oopylioldb held for a life or 
lives, 01 for years wheio tlra tenant has a nghfc of leiiewal, and ot cnstoraaiy 
fieoliokls, the teim “fee simple” means the whole copyhold oi customary 
mlcTCst or estate (Fmanee (1909-10) Act, 1910 (10 Ed\^ 7, c 8), s 40 (1) ) 
An undivided bhaie m a fee simple is an ” interest in land ” {ihul , s 41); 
and see note (&), p 558, vos! By the statutory luleb made by the (!oni- 
misaioiitrs under Ihuaucc (1909-10) ^ct, 1910 (10 Edw 7, e 8), s 3 (2) (3), 
a leiise for a term of which mncty-nine yeais or more remain iinexpired is 
treated as a fee simple 

(c) I c , m its condition as at the time when the valuation is made, 
whether lor oiigiiial bite value oi on the occasion ol a charge. As to such 
occasions, bee pp 500, 501, 'post 

(d) “ Inrumbiauco ” includes a mortgage m fee or for a less estate and a 
tins! for scuiiing money, and a hen, and a charge of a portion, annuity, or 
any capitiil oi annual sum , but it does not inrhide any “ fixed chaigo ” as 
defined by the Finance (1909-10) Act, 1910 flO Edw 7, c 8),s 41, namely, 
any tithe or tithe lenlchaige or other periodical payment m hciiot oi in the 
nai.ure of tithe, or any fee larm rent, rent seek, quit rent, chief rent, rent 
of asbizc, or any otliei perpetual rent or annuity granted out ot land ; nor 
d(»e8 It include any burden or charge (other than rates or taxes) arising by 
operation of law or imposed by, any Act ot Parliament, or imposed in 
pursuance of the exercise of any powers or the performance of any duties 
under such Act, otherwise than by a person inteTCbled m the land, or in 
consideiation of an advance to any person interested in the land (Finance 
(1909-10) Act, 1910 (10 Edw. 7, c 8), s 41). 

(c) This is the “ gross value of land ” ; see Finance (1909-10) Act, 1910 
(10 Edw 7,0 8), 8 25 (1) * 

(j) For the meaning of “fixed charge,” see note (d), supra 

i ' j ) As to pubhc lights of way, see title Uiuiiwats, Stkeeis, and 
Bridges, Vol. XVI , pp 1 et seq 

(h) As to* rights of common, see title Commons and Bights of Common, 
Vol IV, pp 441 etseq. 

(i) As t«» casements, see title Easements and Profits a Prendre, 
Vol XI , pp 233 et seq 

fj) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8). s. S6. As to 
restrictive coveuajits, see titles Eqoitt, Vol. XIII , pp 100 et seq ; 
Landlord AND Tenant, Vol XVIII., pp 615 et wg. ; Sale of Land. An 
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(]) The difference between tlie value of the bare site(/.) and 
the value of the land if sold in its present condition (0 free from 
incumbrances and from all burdens or charges other than rates or 
taxes {m ). 

(2) Any part of the total value directly attri])uLable to works 
executed (w) or expenditure oE a capital nature (o) incurred hand 
fide by or on behalf of or solely in the interests of any person 
interested in the land for tlie purpose of iiieroasing its value as 
building land, or foi tlie purpose of any business (p), trade, or 
industry other than agriciiltuiet^); or to thn aj)propriation of any 
land or the gitt of any land by any person inten-Bted in the laud for 
the purpose of stieets, roads, paths, squa-ies, gardens, or otlier open 
spaces for the use of the pul)]]c(r),* or to the exj)e}Klitiiro of money 
on the redemption of land tax(s), or any fixed charge (0, or on tlie 
enfranchiscmont of copyhold land or customary freeholds (</d, or on 
releasing the land from restrictive covenants (a) ; or to goodwill (h) 
or any other mattei personal to the owner, occupier, or otlier peisoii 
interested for the time lieing m the land 

(3) Any sums which in the opinion of the Commissionois would 

appeal lies to iLe reh'ieo fn»m the decision of the Com mission eis ; see 
p 682, pop^t 

{k) This expression does not occur m the Finance (1909-10) Act, 1910 
(10 Edw 7, c 8) It la nsod here to denote the value of the land if 
divested of any buildings and ot any other slruclurcs (including fixed or 
attached machinery) on, m, oi undci tlm surface, which are appurtenant to 
or used m connection with the bnildings, and of all gi owing timber, fruit 
trees, fruit bushes, and other things gi o\^ ing on the laud , see ibid , s 25 (2) ; 
and see NerberVs Tiut^tees v Inland Revenue (1932), 49 »S(* L 11 699, per 
Loid Johnston, at p 705 

(l) See note (e), ]> 560, an/c. 

(m) This difference is the “full site value” of the land (Fiuanco 
(1909-10) Act, 1910 (JO Edw 7, c 8), s 26 (2) ) 

(n) Other than buildings for which a deduction is made ; see note (A), 
Bup^a 

(o) Including expeneea of advertisement (ibid ). 

(p) “Business” includes “everything which occupies the time and 
attention and laboui of a man for the purpose of proht ” {Smith v A ndeuon 
(1880), 15 Ch D. 247, 258, C A , pei Jessel, M R ) 

(q) “ Agriculture ” mcludos the use of laud as meadow or pasture land, 
or orchard or osier or woodland, or ior market gardens, nuisery grounds, 
or allotments (Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s 41) It 
probably does not include the use of land for glasshouses or greenhouses ; 
see ibid,, s 16 (2), where this use is expressly included for the purposes of 
the charge of undeveloped land duty ; and see Smith v Richmond (1899), 
81 L T 269, II L \Vliero the works executed or expenditure inciiTTed 
for the purpose of improving the value of the land lor agriculture have 
actually improved the value ot the land for any of the other purposes 
reforrod to, the works or expenditure are to be legarded as having been 
executed or incurred for tiio other puipose also (Finance (1909-10) Act, 
1911/(10 Edw 7,c 8), 8 25 (4) ) 

(r) As to sucli purposes, see titles Highways, Streets, and Bridges, 
Vol. XVI , pp. 33 et seq ; Open Spaces and Recreation Grounds, Vol. 
XXI , pp 677 et seq 

(fi) See title Land Tax, Vol XVIII , pp 321 et seq • 

(t) For definition of “ fixed charge,” see note (d), p. 560, ante, 

(tt) See title Copyholds, Vol VIII , pp 111 et seq 

(а) This IS limited to the restrictive covenants referred to as those to be 
taken account of in ascertaining the total value ol land , see p, 650, ante. 

(б) As to the nature of gooawill, see titles Partnership, Vol XXII.; 
pp. 104 et «e/, / Trade and Trade Ui^jons. 
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require to be expended in order to clear the land of buildings, 
timber, trees, or other things of which it would be necessary to 
divest tlie land in order to arrive at the bare site value (c). 

1077. For the purpose of assessing the increment value duty on 
minerals (ti) two analogous values of the minerals are taken and 
recoided, the increment value subsequently accruing on the values 
thus found being that upon which the duty is leviable (e) — 

(1) The “ total value ” : this is the amount which the fee simple of 
the minerals, if sold in the open market by a willing seller in their 
condition at the time the valuation is made, might be expected to 
realise (/■); and 

(2) The “ capital value ” : tliis is the total value after deducting 
any sums which may be allovaldet^?) for any works executed, or 
expenditure of a capital natuie(//,) incurred, Jidr hy ox on behalf 
of any person i'aierested in tlie minerals for the purpose of bunging 
them into working, or, where they have been partly worked, such 
propoition of these sunis as corresponds to the amount of the 
minerals still unwoiked(i). 

1078. The original total value and the original capital value of 
mineials which were not on tlie 30th April, 1009. the subject of a 
mining lease i /) or being worked (fc) are the values as on that date. 

(c) Finance (1909-10) Act, 1910 (10 Kdw 7, c 8), s 25 (4) 

{d) As to the gencial valuation, soo pp 553 et seq , po«f/ 

(e) Finance (I'OnO-lO) Act, 1910(10 Kdw 7, c 8), s 23 (2), (4) The 
term “ minerals ” hero includes land comprising mineialR For definition 
ot minerals, see noie (c), p 579, post; Hamillon (Duke) v Graham (1871), 
L R 2Sc &Div 106 

if) Finance (1009-10) Act, 1010 (10 Edw 7, c. 8), s 22 (7) This would 
include tlie value of the machmciy attached to and necessary lor the 
working of the mine; see Addie df Sons v Inland Mevenue Solicitor 
(1875), 12 So L. R 274 [282] 

(9) The sums to bo allowed and the proportion of any sums expended 
which may ho allowed are fixed by the Cominissioneis subject lo appeal 
(Fiuance|1909.10) Act, 1910(10Edw 7, c 8h hs 23 (1), 33(1)) 

{h) This 'VNould include the cost of and incidenlal to opening the mine 
as distinct from the c\'pouse of working it , sec CoUness Iron Co v. Black 
(1881), 6 App Fas 315, pej Lord Pki^zance, at p 326 
(0 Finance (1909-10) Act. 1910 (10 Kdw 7, c 8), s 23 (1) 

{] ) A “ mining lease ” hero me.*»ns a lease lor mining purposes, that is, for 
searching foi, winning, working, getting, making merchantable, carrying 
away, or disposing of, mines and mineral?, or purposes conned cd there- 
with, and includes an agiccment for such a )ea«e and any tenancy or 
hcence, whether by deed, paroJ,or othei wise, lor mining jmrposes (Finance 
(1909-10) Act, 1910 (10 Edw 7. c 8). s 24); compaie title Mines, 
Minerals, and Quarries. Vol XX , p 531, note {h) A grant to lessees 
ot minerals of the right to let down the surface is a mining lease (Sitwell v. 
Tjondesborouqh (Earl), [1905] 1 Ch 4G0, 464) The lease may include the 
Hsc of contiguous lands necessary for woikiug the minerals (Be Eeheley^s 
Sealed Estates (1863), 11 W R 744), Jn such cases the land included m 
the lease would be regarded as mineials tor the purposes of the assessment 
and cohecjion of the duties (Finance (1909-10) Act, 1910 (10 Edw 7, c 8), 
fi. 23 (4) ) As to mining leases gcnei ally, see title Mikes, Minerals, and 
QUARRTE^ Yol. XX , pp 628 et seq 

(k) Minerals which aie being won for the purpose of being immediately 
worked are deemed to be minerals which are being worked, and mineraU 
are deemed be comprised m a mining lease if the right to work them ii 
the subject of a mining lease, or if ihey are being worked under the term s 
of such 0 although it has SKpired (Finance (1909-10) Act, 1910 0 
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But if the proprietor of the minerals has not speciiied the nature ul 
the minerals, and given an estimate of their capital value in his 
return made to the Commissioners for the purposes of the general 
valuation (Z), they are regarded as having no original value, and 
any value subsequently found on an occasion of charge is assessed 
as increment value (?«). 

In the case of minerals which on the SOtli April, 1909, were the 
subject of a mining lease or were being worked, the oiiginal values 
are those found after the minerals have ceased for a peiiod of not 
less than two years to be comprised in a mining lease or to be 
worked (n). 

107 9 A tenant for life(o), or a peison having the powers of a 
tenant for life, oi a trustee, who is liable to pay any sums in respect of 
increment value duty or reversion duty assessed on settled land( 2 >) 
of which he is tenant or trustee, or to pay anv sums reasonably 
incuired in connection with a valuation made of the land for the 
purposes of the duti( 3 S, may chaige by deed upon the land any 
amount bo paid by him {q) A moitgagee of land, who is liable to 
pay any sum on account of either of these duties assessed on the 
land, may add to his secuuty the sum for which he is so halde, as 
well as any sum by A\ay of costs and expenses pioiierly incuned by 
him in connection with the payment (/). 

Sect. 2 — The Gene'ial Valuation. 

1080. In order to ascertain the value of all the land in the 
United Kingdom on the 30th x\pril, 1909, ageneial valuation is 
being carried out in the following way 

TheCommisBioneiB aie loqiined to make this valuation (ij), showing 
sejiaiatelv tlie lotal \alue and the site value of the land, and in the 
case ot agiicultuiiil land its value also for agricultural pin poses (f). 


Edw 7, (• 8), s 21) “ Winnintj” means leaclung the mineral and putting 

it 111 such A (‘oiulilioii that it can be woiked in the oidinary way (Lewis v. 
Fotherqill Vh App 103 106, n ) 

(L) As to the gcneial valuation, sec the text, tnfia 

ini) Fiiiaiiee (1909-10) Act, 1910 HO Edw 7, c 8), s 23 (2), (3). 

(n) 22 (7), 23 (1), (3) 

(o) See title Settlemia'is 

ip) See title Settlements 

(q) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 39 (1) In the case 
of settled land, notice of the charge must be given to the tiustees of the 
settlement (ihtd , s 39 (2) ) As to suclf notice, see title Settlements 
The charge thus cieate<l luav be tiausferred like a mortgage (Fmance 
(1909-10) Act, 1910 (10 Edw*'?, c 8), s 39 (1)) By ibid, s 39 (3), the 
Settled Land Act, 1882 (4r) &: 46 Vict c 38), ss 59, 60, 62 (see titles 
Infants and Children, Vol XVII, p 94; Lunatics and Persons op 
UnS9UN1) Mind, Vol XIX , p 444), apply to the exeicise of the power 
nndei the Finance (1909-10) Act, 1910(10 Edw 7, c 8), a 39, in the 
same manner as they apply to the statutory powers of a tenant for life 

(r) Fmance (1909-10) Act, 1910 (10 Edw 7, c 8), s 39 (4) 

(s) ‘ As soon as may be ” after the passing of the Finance (1909-10) 
Act, 1910 ( 10 Edw 7, c 8) , see ibid , s 26 There is no date mentioned m 
the Act toi its commencement , it received the Koyal Assent on the 
29th April, 1910 

(t) Fmance (1909-10) Act, 1910 (10 Edw. 7, o. 8), s 26. This provision 
includes Crown lands (see ibid,, s 10 (1), which grants exemption to lands 
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sbot. 2 . In the case of mineral parcels of land, the values to be ascertained 
The General are the total value and the capital total value of the minerals (w), 
Valnatfon. The values to be taken aie in all cases the values as on the 30th 
April, 1909 (i;). 

Pieces of 1081. Each piece of land in separate occupation, and, if the owner 
heparSe requiies it, any part of any land in separate occupation, is to be 

occupation, separately vahi 0 (i(a). But, on the request of the owner of any 
pieces of contiguous land not exceeding 100 acres in extent, the 
value of the pieces may bo taken together although undei separate 
occupation, sliould the Commissioners in the special circumstances 
think it proper that they should be so valued (6). 

Beturns by 1082. To enable the necessary particulars to be olitained, the Coiii- 
ownere, missioners are authoiised to call upon any owner of land (c), or any 
person receiving rent in respect of land, to send in to them a return 
containing suclr information as to the ownership, tenure, or area of 
the land, or such othei matters as may properly bo lequiicd for the 
purpose of the valuation of the lalld(^Z), as it is in his power to give. 

belonging +o the Ciown from increment value duty, from which it is to be 
infencd that, but ioi tlic expiees exemption in this respect, the Act would 
have made the duty ihargcable on such lands), and it also includes 
minerals For dehnition of “ land,” sec note (mj), p. 549, ante , and, as to 
the mineials affected, see note (7c), p 552, ante , and see note (n), p. 553, 
ante But minerals which on the 30th April, 1909, were comprised m a 
mining lease, or being worked by the pioprietor, are not to be valued until 
the lease or the working ceases, and mineials which woie not so compiised 
or woiked on that date aio regarded as having no value as minerals, unless 
the piopnctor of the mineials m the return sent in by him has specified the 
nature of the minerals and given his estimate of their capital value (Finance 
(190940) Act, 1910 (10 Edw 7, c 8), s 23 (2) ) In the case of land held 
by a statutoiy company, the cost of th(i laud to the company is to be taken 
as the oiiginal site value of the land , see note (a), p 549, ante For 
definitions of “ total value ” and '' site value,’* see p 550, ante 

(u) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 23 For dofiiutions 
of ” total value ” and “ capital value ” of minerals, see p 552, ante 

(v) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 26 (1) 

(a) Ibid Separate occupation means rateable occupation, sec A.-C7. 
V Mutual TonUne Westminster CTiambers AsboeiatwUf (1876), 1 Ex D 
469, C. A , ver Jesskl, M B , at p 478 ; for the elements to con- 
stitute rateable occupation, see title Rates and Rating, pp 4 et seq , 
am,te 

(b) Revenue Act, 1911 (1 & 2 Geo c. 2), s 6. The powers of the Com- 
missioners under this piovision to adopt the larger umt of valuation are 
exercised chiefly lu the case of building plots of land npe lor development, 
where boundaiies of the areas ot*occuj)ation are frequently of a transitory 
nature. In the case ol land abutting on a highway there is a presumption 
that the land abutting on the highway usque ad medium filum is included in 
the tenement ; see title Highways, Streets, and Bridges, Vol XVL, 
p 61 ; Central London "Raikoay v Ciltj of London Land Tax Commissioneis, 
[1911] 2 Ch, 467, C. A. (a case of land tax ) ; see also title Bound abi^s* 
Fences, and Party Walls, Vol. Ill , pp. 120 et seq. , compare titles 
Fisheries, Vol. XIV , p 583 ; Waters and Watercourses. 

(o) The “ ownei ” is defined as the person entitled in possession to the 
rents and profits ot the land in virtue of any estate of freehold, but, if the 
land 18 lot on a lease tor a term of which more than fifty years are unexpired, 
thd lessee under the lease, or, if there are two or more such lessees, the 
lessee under the last created underlease, is deemed to be the ” owner ” 
(Finance (1909-10) Act. 1910 (10 Edw. 7, c. 8), s. 41) 

(d) “ Other mattew ” which might properly be required for the purpose 
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They may also require any person paying rent, or vho as agent pkct 2 . 
receives rent in respect of land, to fiiiuish them with the name and The General 
address of tho person to whom the rent is paid or on behalf of Wuatiou 
whom the rent is received, as the case may be (r). Any owner 
of land and any porsoii loceiving rent in respect of land who fails 
to furnish these particulars when called upon to do so by tlie 
Commissioners is liable to a penalty not exceeding X-OO recoverable 
in tho Iligli Court {J ). 

1083. The ineoine tax parish ( 17 ) is taken as the unit of area for -Area nnu 
the pui poses of the valuation, and an ohicer has been iijipointed for Valuation 
each parish throughout England and Wales (//), for the jiuipose of 
making application on belialf of the Commissioners to owneis of 
land for the information 1 equii ed in connection with the valuation (i). 

This officer is supplied with a valuation book for the parish, into A'aiuation 
which are entered from the rate-book (A;) the particulars of the 
ownership, occupation, extent and ratcaldo value of the jiropeity. 

Each separate hereditament is entered and numbered consecutively 

for each parish, the number thus given, together with the name of Tdeniification 

tho palish, foiming the “ identiiication number” by which the 

unit of valuation is to be officially known. These identili cation 

numbers, togothei with the particulars of the rating, are inserted piior 

to th(‘ir issue on all forms of return issued to the owners by the 

valuation officer (A). On receipt of the returns from owneis and 

()f the valuaiion do not include an esliinate oi the animal \aluc ot the land 
by an owner who also the ocx'upior [Dyson v A -G , 11012] 1 Oh. 158, 

{] K , 'per (lozENS-llAitDY, M 11 at p 10"), and per >Vuwell, L J , at 
p 171) Tlie owner in*iv, il ho thinks Jit, lurmsh an estimato of the total 
value or site value, or both, ol tho land, and, m making their valuation, the 
Coniiuissiouers must consider such ostmiatcs (Finance (1009-10) Act, 1910 
(lOKdw. 7,c 8) s 26(3) ) 

(r) Finance (1009-10) Act, 1010 (10 Edw 7, c 8), s 31 (1). 

(/) Ibid , s 26 (2) But if the notice calling for the TCtnrn specifies a 
shoitei period within which it is 1o be made than the tlnii-y days allo'v^ed by 
tlie statute, oi il any infonnaiiou in excess of that anlhoiised is asked for, 
tho notne c.alhng tor the letinn may he disregarded and no penalty is 
inclined [Dyt^on v A -G' , |]912J 1 Ch 168, C A , Burghes v A -G , [1912) 

1 C/h 173, F A ). Tho foim must speeily the parcels of land in resiiect of 
which the names and addi esses arc to bo furnished, and must not leijuire 
the person t.o whom it is addressed to give the descriptions and pieciso 
situations ot the parcels of land m respect oi which the rent was paid or 
received {BmgJies v. A -G , supra). As to the recovery of penalties, see 
pp. 737 et seq , post 

(g) This may consist of several poor .law panshes (Taxes Management 
Act, 1880 (43 & 44 Vict. e 19), s 37 : and see titles Income Tax, Vol XVI , 
p. 617 ; Poor Law, Vol XXII. , pp 574, 592) In such case tho name ol 
the first palish in the group is taken m forming tho identification number 
(see the text, infta) of the hereditament 

(h) The officers appoinied m England and Wales were in almost every 
casfi those holding the offices of assessors of income tax for the respective 
parishes. As to these, see litle Income Tax, Vol. XVI. , pp 615, 616. 

(i) The power given to the Commissionois by the Finance (1909-10) 

Act, 1910 (10 Edw 7, c 8). ss. 26 (2), 31 (1), to call lor returns has 
been held to be properly exercised by thoir calling for tlicsS to be sent 
to their appointed officers (Burghes v. A.-G,, 8up7a , Dyson v, A.-G., 
supra), 

(Jc) See title Hates and Rating, pp 53, 56, ante 

(2) Afl to the necessity for the insertion of these particulars prior to tho 



556 


Revbnitii. 


Shot. 2. 
The General 
Yaluatibn. 

Valuers. 

Field book. 


Keivice of 

provisional 

valuation 

Settlement 
of values • 


others interested in the land the information received is copied into 
the valuation book for use by tlic official district valuer. 

1084 . The work of valuation is done by valuers, one of whom is 
ajipointed for eacli of the districts into wliich the country has been 
mapped out(?;/) Each valuer is supplied with an ofiicial “field 
book/ and these books, when completed, form the diaft of the 
General Valuation Hook for the United Kingdom. They contain, 
by loference to each unit of valuation, the particulais fuinished by 
the owners’ returns, the various steps taken by the valuer in making 
his valuations, the deductions allowed by him in each case, and 
the gross value (?0, full site value, total value, and assessable site 
value {o) of the land. 

1086 . A copy of the valuation thus made, that is, tlie “ pro- 
visional valuation,” is then served upon the owner of the laud and 
uiion any person interested m the land who applies for a copy (p). 

1086 Vvhore no objection (q) is made by any person entitled to 
object (i) \Mtlnn the period allowed (s'), the provisional valuation 
liecomes linal, .ind, subject to the lif^ht of an owiuu in certain 
eases (U to ha\e substituted value taken, the tf)tal value and the 
assess, ible site value thus found are the oiiginal total value and 
the original site value (a). Where objection has heen dulv made (h) 

issue ot the foini, set* v A -0 , [ 1912] 1 Ch 173, (’ A , pet Fij/hmier 

Moulton, L .1 , ,it p J87 

(wj) (IkmI Itiitaiu wart lor the ])iii|K)se of valuation dnided into 111 
\alu,dioii distiicts lii Iielaiul the woik was eiitiusted to tlit* (hiveinment 
Valuation Depaitmoiit, winch had been in exirtteiuM* piun to I9lt) 

(a) Tor dehmtion oi 'giObS value,'’ see Finanee (1909-10) Act, 1910 
(10 Edw 7, (5 8), rt 25 (1) , and see nolt* (e), p 550, anie 

(o) Foi definitions ol “full Mte value,” “total \alne, ’ and ‘ as-^essablo 
bite value,” see ])p 549 et beq , ante 

(p) Finance (1909-10) Act, 1910 (10 Edw 7, e 8), k 27 (1), (5) 

Iq) Objeetioii to the provisional valuation mubt be made uitlnn sixty 
d.iTrt* after seiviot*, sueh objeetion statini; the grounds of objection and tin* 
cunendinents dc-iied (ibid , s 27 (2) ) 

(r) That i^, by any peison entitled as owiiei oi a.s ha\itig an iiilereht in 
the laud to be seiv(*d with a copy of the jirovjsional valuiition {ibid . s 27 
(1), (5) ) Wlieie th(5 tenant, toi life and the liustees exeidse tlieii dis- 
uetion as to wliethei they will accept a provisional valuation (d settled 
laud, the couit ^^lll not interfere at tlie irirttaiice of the tenant loi lit(‘. 
{Re Rnolh/b' Tiustb, i^^aundets v Ilnslaw, [1912] 2 (fii 357, C A) 
The Finance (190C-10) Act, 1910 (10 Edw' 7, c 8), s 27, does not impose 
upon trustees a general duty to check pioviRional valuations, and the 
court will not direct trustees to check such valuations, unless it is shown 
that seiions injury to the trust <‘state will olheiwise lesult (ibid ) ; but 
the court may iii a particular case give leave to trustees to take such steps 
as may be advisable to test piovisional valuations {Re Hmith-Boemiqu^' s 
mied Estates (1912), 107 L T 191) 

(s) See note (ty), supra * 

\i) See note (ff), p 549, ante , and see note (Z), p 558, pobi 

[a) Ah to the meaning of “ total value,” “ assessable site value,” 
“ongmal lotal value,’ and “original site value,” see pp 549, 650, ante. 
Even wIkmI* no objection has been made, the Commissioneis may amend 
the provisional valuation, whereupon the amended valuation becomes the 
provisional valuation of which copies aie served and may be objected to 
(Finance OQOO-JO) Act, 1910 (10 Edw 7, c 8), s 27 (3) ) 

{b) If, on notice of objection, the Commissioners amend the provisional 
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and the provisional valuations appealed against («;), the values as 
fixed on appeal are to be taken as the original total value and the 
original site value of the land (d). 

1087. Upon the completion of any valuations (r) the full details 
aio bent from the ofifice of the district valuer to the head oflice at 
Bomorset House, Loudon, in the case of land in hlngland and 
Wales, and to the head ollice at Edinburgh in the case of land in 
Scotland, where they are recorded {J ). 

1088. Comijiissioners are required to keep recoids of the 
particulars of all valuations, apjiorlioninents, reapportioniuents, 
and assessments made by them and of any deductions allowed in 
dotermming any value, and ol the amount of any increment value 
duty, reveision duty, undeveloped land duty, or mineral rights duty 
paid in respect ot any land (</j. 

1089. The Comnnssionois must furnish to any ]K‘ison interested 
in any land (//), and to any peison autliorised by any person so 
interi^sted, on his application, and on pa 3 ^mentof a fee not exceeding 
26* b</., copies of any pmticulars recorded by them m reference to 
the land (/). 

Sect. 8 . — Jiurement Value Dutit* 

HI'L-Sect 1 — As a Uharye on Land Othei than Muifials, 

(i.) Befinihon. 

1090. Increment value duty is a duty (A) charged on the amount, 
if any, l)y wliicli the site value of the laud, on the occasion on 

valuation so as to l)c satis fact or 3' to tlie objc< tois, tlio total value and Mto 
value so am<‘ii<lc(l aie adoptfd a> the onguial total value ” and '' original 
site value ” (Pmaiue (1900-10) Aet, 1910 (10 Edw. 7, c 8), s 27 (2) ) It 
tlie juovisioiial valuation is not anidulc'ii so as to be satislactoiy to th(i 
ohioctors, the objcctois may give iiotioo of appeal, but, it no notice of 
appeal is given, the total value and site value stated in the piovisional 
valuation, subject to any amendments made by the (Vnumissioiieis m 
Older Lo meet objections, aie adopted as the “ oiiginiil total value ” and 
“ oiiginal site value ’’ (ihul , s 27 (4) ) 

(r) As to tJje pjoccdure on a]»peals, see pp 582 et seq , post 

(d) As to the meaning ot '‘oiiginal total value” and “ original site 
value,” see p 549, afUe 

(e) The bomidanos of each unit of valuation (see p 555, nnfe) 111 a dis- 
trict are also permanently lecoided on a set of ordnance jilaiis which art 
kept at eacli district othce 

(/) The full details sent to Somerset House and to Edinburgh are 
entered on caids specially prcpaied loi the purpose Each ot the cards w 
appropriated to a particulai unit of valuation (see p 655, ante), and is dis- 
tmemshed by tlie identilication number (see p 655, a?ile) of the unit to 
which it relates. The caids are made up into paiishes, those for each 
parish bemg filed m numerical order. The parliculais of any subsequent 
occjisional valuations of the land to which they icfcr, and any apportion- 
ments and payments of dut v, are also entered on the cards These cards 
and particulars thus constitute the record which the CommissionerB are 
required to keep 

( 0 ) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 30 (1). • 

(a) As to such persons, see note (6), p 558, post, note (t), p. 666, ants, 
(t) Fmance (1909-10) Act, 1910 (10 Edw 7, c 8), s 30 (2). 

(fc) Increment value duty, as between tenant for life and remainderman, 
is apparently payable out of capital (Be Smiih-BosanqneV $ Settled E$tate$ 
(1912), 107 L. T 191). 


Sect 2. 

The General 
VSlnation. 

Bciarns to 
bead i.ilua» 
tion office. 


Rei’ordfl to 
be kepi by 
Commis- 
sioueib. 


I)uty of Com. 
inisaioneTS 
to furnish 
paiticulars 


Nature of 
the duty. 



558 


Bbvenpe. 


AaOT.S. 

Increment 
Valne IXitr. 

Occasions on 
which duty is 
chargeaWe. 


which the charge ip made, exceeds the original site value of the 
land ( 1 ). 

(u ) (}c(abions of Charge 

1091. The duty is chargeable on the occasion of 

(1) Any transfer on sale (a) of the fee simple of the land, or of 
any interest (6) in the land, or the grant of any lease (c) of the 
land for a term of fourteen yeais or more (d ) ; 

(2) The death of any peison, where tlie lee simple of the land 
or any interest in the land is propeity passing on the death of 

{!] Tmaiico (1900-10) Act, 1910 (10 Edw. 7, c 8), s 2(1) Eor the 
meaning ol “site value ” and. “oiiginal site value,” s(‘e p .VIO. anie An 
oiigiiial Bite Y.ihio calculated on the consideration lor a iiaiistei on sale 
Ol moitgage of the land or an intoiciit in the laud which tool: plav.o at any 
date witluu twenty yeais piioi to the 30fch A])iil, 1900, or at aov" date 
b( tween tlio 29th April, 1909, and the passing ol the Finance (lOOO-lO) 
Act, 1910 (29th Apnl, 1910), or at any date buhsciiuent to the pushing oi 
iliat Act if in puisuance of a contiact made betoic the coniineinenjeiit of 
the Act or on the consideiation loi a Inuisfcr on sale made, at any tnne 
pievious, to the peison who was ownci at the time aiipluMtion is raadt^ to 
iiavo the value substituted, may bo substituted loi tlic sil.e value as fixed 
at the general valuation oi the land {ifnd , s 2 (3), as amended bv the 
Revenue Act, 1911 (1 A: 2 Geo 6, c 2), s. 2), and by the Finance Act, 
1912 (2 & 3 Geo 5, c 8), b 10). 

(a) the transfer on sale of any separate tenement, flat, or dwelling in a 
bmldmg used loi the purpose ol separate tenemeiil-s, flats, or dwellings is 
not an “ occasioii ” (Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 11) 
As ineremoiit value duty is a stamp duty (Finance (1909-10) Act, 1010 
(10 Edw, 7, 0 . 8), s 3 (6) ), it is bubinittod that this cxjuession bears the 
same meamug as m the Stamp Acts, as to which see pp 700 H seq,, pod 
(h) An “interest*' in relation to land is detiiicd as including any 
undivided share m a fee simple m possession and a levmMou c\pootaiif on 
the doteimmation of a leaso, but as not including any olhor mteiest in 
expectancy, or an mcumbiance, or a fixed chaige, oi any purely iiicorpoieal 
hereditament, or any leasehold mteiest under a ]ear.o foi a term of years 
not exceeding fourteen (Finance (1909-10) Act, 1910 (10 Edw 7, c 8), 
s. 41). The grant of a lease of any such sopaiate touoineiit, flat, or 
dwelling as is referiod to in note («), vipia, is not an “occasion ” {thid , 
s 11). In legal understanding it “ extendeth to estates, lights and lilies 
that a man hath ol, in, to, or out ol lands ” (Co. Litt 345 b) , and see titles 
liA^DLOJEiD AND Tknant, Vol XYIIT , p 372, note {d ) , Salf oi' Eand 
A n interest m land must he such as to afi'ect the land dnoetly ( v. 
Bnwe (1878), 9 Ch. D, 337, 0. A ). A leATision evpi'tiant on the del ei min a- 
tion ol a lease of which ninety -Time yeai.s are unexpued is not an interest 
for the purposes of the cliaigo of inciemcnt value duty ((bminissioneis* 
Rules under the Finance (1909-10) Act, 1010 (10 Edw. 7, c 8), s 3 (2), (3) , 
I. 1 (6) (Stat. R. & 0., 1910, p 395) ) For dofimtions of “ inciimbiaiice ** 
and “ fixed charge,** see note (d), p. 550, ante 
(c) A lease includes an undei lease and an agreement for a lease* or un<lei- 
loase, but does not include a term of ycais created solely for the ])urpose ol 
socunng money until the term becomes vested in some person fiee from an 
equity of redemption (Finance (1909-10) Act, J9I0 (10 Edw. 7, c, 8), 41) 

lu the case of copyhold land held for a life or lives, or for years whejo the 
i enaut haa not a right of renewal, the copyholder’s interost is regarded as a 
leasehold interest (tbid , s 40 (2) ). As to leases geueially, see title Land- 
LOBD and^T^ikant, Vol, XVIII., pp, 331 et seq, 

{d) The term of a lease includes any period for which it may be renewed 
m pursuance of an enforceable covenant for renewal contained m the lease 
Itself (Finance (lfl09-10) Act, 1910 (10 Edw. 7, c, 8), s. 41). As to what 
covenants for renewal are enforceable, see title Landlord ani> Tknant, 
Vol. XVm., pp. 461 d 
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the deceased within the meaning of the statutes imposing estate bbot.s. 
duties (e) ; and Increment 

(3) ^ere the fee simple of the land, or an interest in the Yalne Dnty. 
land, is held by any body corporate or unmcorporate (/) in such a 
manner or on such permanent trusts that the land or interest is 
not liable to death duties, on the 5th April, 1914, and in every 
subsequent fifteenth year (y). 

(m.) Asaesament and Oolleciton of the Duty. 

1092. On the occasion of a transfer on sale of land or of a Presenution 
statutory interest in land (h), or on the grant of a lease (i) for a particuiais 
term of fourteen years or more, the transferor or lessor (/.), as the 
case may be, or the secretary or other accountable officer (/) of the 
body, wheie the land is held by a body corporate or unincoiporate, 
must present to the Commissioners of Inland Revenue the instru- 
ment or reasonable particulars of the instrunieut by which the 
transfer or lease is effected or agreed to be effected (rn). 

(c) See title Estatw AND Other Death Duties, Vol XIII., pp 183ctscg, 

The passing on death of a lease of any such separate tenement, flat, or 
dwelling as is referred to m note (a), p. 558, ante, is not an “ occasion ” 

(Finance (1900-10) Act, 1910 (10 Edw. 7, c 8), s. 11) 

(/) The expression “ body unmcorporate ** is defined by the Customs and 
Inland Revenue Act, 1885 (48 & 49 Vict c. 51), s 12 ; see note (A?), p. 734, 
post). The definition is adopted for the purposes of the charge of the duties 
on land values by the Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 0 

(a) Fmance (1909-10) Act, 1910 (10 Edw. 7, c 8), ss. 1, 6 Duty on any 
Buon periodical occasion (see %hd , s. 6) is not payable by such a body 
where the mterest held by it is only a leasehold interest in any buch 
separate tenement, flat, oi dwelling (t5td , s. II) 

(h) See definition of “ mterest,” note f5), p 558, ante 

(i) Including an agreement lor a lease or an underlease, see note (o), 
p 558, ante In the case of an agreement for a transfer to be followed 
shortly by a conveyance, the statutory regulations do not require the 
agreement to bo presented, but they do require it in the ease of an agree- 
ment for a lease (Commis&ionevb’ Rules under the Fmance (1909-10) Act, 

1910(10 Edw 7. c. 8), B 4 ;t 7; (Stat. R &0 1910, p 389)). 

(k) “ Lessor ” includes an uiiderlessor and the person entitled tor the 
time being to the reversion, whether treeliold tir leasehold, expectant on 
the determination of the lease , hut it does not include any person who 
joins m the execution of the instrument by which the lease is effected for 
the puipose of conveying an estate vested m him as a trustee or an 
mcumbrancer, or of acknowledging the receipt of the con&ideration money, 
or of giving consent The expression “ transferor ” docs not include a 
person who joins m the execution of an instrument of transfer for a similar 
purpose (Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s. 41) 

(l) ” Accountable officer ” means every chambeilajii, treasuter, bursar, 
receiver, secretary or other officer, trustee or member ol a body corporate 
or umneorporate, by whom the annual income or profits of propcity m 
lespect whereof corporation duty is chari,eable is received, or in whose 
posi^ssion, or under whose control, the same may be (Customs and Inland 
Revenue Act, 1885 (48 & 49 Vict, c. 61), s 12 ; which appears to be incor- 
porated by the Finance (1909-10) Act, 1910 (10 Edw. 1; c. 8), s. 6 (2), (3) ). 

As to ‘‘ corporation duty,” see pp. 734 et seq., post. 

(m) Fmance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 4 (2). fut presen- 
tation IS not required where the property leased is a soT>arate tenement, 
flat, or dwelling in a building used for such flats, sepaiate tenements, or 
dwellings, or on the transfer on sale of any such lease, or where the Com- 
missioners have made arrangements for obtamiug the necessary pai ticulars 
through any registry of lands, deeds, or title (%bid., ss. 4 (6), 11). 
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The CommissioDers may make regulations as to the mode in 
which any instrument or particulars are to be presented to them (ii), 
and if a transferor, lessor, or accountable officer, as the case may 
be, fails to present the instrument or particulars in accordance with 
such regulations, he is liable on summary conviction to a fine not 
exceeding £ 10 , and to pay interest at the rate of £5 per cent, 
per annum on any duty ultimately found payable by him as from 
the date on whicli the instrument has been executed (o). 

1093. Where the occasion is the transfer of the fee simple of the 
land, the site value of the land on the occasion is to be calculated 
from the consideiation for the transfer taken as the total value of 
the land(;;). 

Where the occasion is the grant of any lease of the land or 
the tiansfer on sale of any interest less than the fee simple in 
the land, the value of the fee simple is first to be ascertained on 
the basis of the consideration for the grant or transfer, and the 
value thus found is taken as the total value ( 7 ; 

If on any sale or grant of a lease the consideration foi the 
transfer or lease is a jienodical money ])ayment, the Coimnissionera 
may assess the consideration at such sum as appears to them to 
be the capital value of the payment (?*); and, where part of the 

(?i) "riicse liavv been ma-de m No 665 of Stat R & 0 , 1010, jr 589 

( 0 ) Finance (1909-10) Act. 1910 (10 Edw 7, c 8), s 4 (2) An appeal 
lies to qiiaitci sesHoiis affaiiist a (‘<»n\ic1i(>u nndcj ihiN piovisioii Aa 
to appeals to quailci M'hsion^., see title Mai.istk \ I'ES, Vol XIX , pp 642 
H heq M’Jift fuinij^liins of any false sf atemeiit Nvifli ideionci^ t,o any duty 
undei the Fmaiice (1900-10) Act. 1910 (10 Edw 7, c 8), is luadc an otieiice 
jMiijLshable on summaiv convietioii with hi\ moiitlis’ impii^onnient undei 
ibid , R 94 As to pioceedin^s jii couits ol siimniary juiisdietion, aee title 
Maoistkates, Vol XIX , pp 5S9 ef ^eq As to liabilif y whei(‘ the particulars 
luinished die iiMC( mate thiougli eaielesfeness or neglect without hand, see 
A -6r V Till, [19101 A (’ 50 Pioceediiigs tor the lecoveiy of the pc'iialty 
i ,111 only be coiniiieneed by order ot the CoiunnsHioiieis, and iinist be 
takeii ni the name oi an othcial or in ilie name ot the Attoi riev-Ucueral 
(Inland Uevenue Regiilaf 1011 Act. 1890 (-■>:{ iV r>t Vicl e 21), s 21(1)) Xo 
time 18 fixed eitliei by fhe Fiiiduce (1900-10) Act, 1910 (JO Edw 7, 0 8), 
o] by the stalutoiy legiilaiions, on tlie exfniation of whieli lailino to 
pieseut the iiistimiieiit on the paiticulais would lendei the translcaor or 
lessor liable to tin* ]><mi dfy 

(p) Finanoo (1900-10) Act, 1910 (10 Edw 7, o 8), s 2 (2) (a) Foi the 
deductions to be made lioin total valu<‘ lu oidei to aiiive at Uic site value. 
Bee pp 550. 551, ante 

{q) Fnidiice (1909-10) Act, 1910 (10 Edw 7, o 8), s 2 (2) (b) No claim 
to be allowed a deduction tor J.he imiposi* id iscertaimng the site value 
can bo adrmtt(*d if it is one W’^hich might Jiave been, but was not, made 
w hen the oiigmal site value of the land was being aseertainisl (ibid , s 14) 
Foi the deductions to be made from total value to arrive at the site value, 
Mepp .550, 551, a-nte 

I?) The following decisions under the Stamp Art, 1891 (.54 & 55 yiel 
c .19) (hoe pp 70(» et seq, po^l), seem to be applicable Jum(‘ — ^Thc con- 
Ki'h‘iatiou for th(» sale may be m whole or in ]>ait a debt duo to the 
piiM liaser (l^coUislt Jiqif liable Life Society v. Inland Revenue ('onimiftsioners 
(1894), :V2 {jc L K 77) , and, even if the debt is a bad debt, the whole is 
to be iiK hided in tlie consideration (Inland Ilcvenve Commissioners v North 
British Itod Co (1901), 4 P (Ct. of Scss ) 27) The lent payable on an 
assignment of leaseholds is not ordinarily consideration foi the sale (Swayne 
v. Inland Jfnenne Commtfisioners, [19001 1 Q B 172, C. A.); but wheie 
land subjeci tithe was sold m consideration of a lump sum and an annual 
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consideration consists of a covenant or undertaking to discharge Sbot. 3. 
any incumbrance, or a lease has been granted at a nominal rent Increment 
subject to any covenant to erect bmldings or to expend any sums Valoe Duty, 
on the property, they may add to the consideration for the transfer 
or grant such sum in respect of the covenant or undertaking as 
they think just (a). 

1094 Where the occasion is a death, the increment duty then Assessment 
chaigeable is collected as if it were estate duty(^), l)ut where oni^eath. 
any land or an interest m land is property passing to the personal 
representative by virtue of Ins office (a), such representative must 
deliver an account setting forth the particulars of the increment 
value in respect of the property (a). On the occasion ot a death 
and when the fee simple is property passing on such d(‘ath, the site 
value is to be calculated from the principal value of tho laud as 
ascertained for the purposes of estate duty, such princip«al value 
being the iiiaiket price of the land at the death oT the deceas(jd, 
subject to a special deduction on ae(*ount any depi eeiation in 
value arising by reason of the death (h ) , and, wliete aiiv iiitorebt m 
the land is pioperty passing on the death, the site \alue is to be 
calculated from the value of the fee simple of the land on the basis 
of llie principal value of the inteiesi as so ascertained (c) 

1095 . In the case of inclement value duty chargeable in respect Increment 
of land or an interest in land held by a body corpoiate or unin- 
corporate, tho site valium in this case being calculated with reference corporate or 
to the sl.itutoiy “total value ” of the land(d), the duty is assessed umncor- 
upon tho account delivered nndoi the Customs and Inland Revenue poratebodiw. 
Act, lH85(e), in the year 1914 and 111 eveiy subsequent fifteenth 
j^eai. The account sent m lor the purposes of the charge of 
coiporation duty in tlieae years must contain paiticulars of the 
inclement value of the land as on the preceding 5th April (/). 

]>.l^ iiioul to vondois aud then a^si^iis who undeilook to j)ay the tithe, the 
.nuinal was hold to he pait ol the ( oiisi deration (Mnrlhu v Inland 

Hectnnir {llt04), SI 1 j T 453) The coiisidoiatioii may eou- 

hif^t ol, inln aha (be amount (d tho debts, liabilities and e\|ieiises ol Ihe 
vendoi {Lo}d Advocoia ^ lirbnc Wafei Bon'td (1905), 13 Seots Law 'J'lines, 

582) It may include money payable (ontingently li the snni payable is 
ascei tamable (I udejqiound Ihfibvaqs v Inland J\evennv CWtwufi- 

itoucrs, [1900j A C 21) 

(.s) Finance (1900-10) Act, 1910 (10 Fdw 7, c 8), p 32 For the 
analogous piovision lor the ascmtaiiiment. of the total \ .iliio ol land at the 
time ol the grant ol a lease foi the jimpose^s ol the (*haigc oi icMusion duly, 

SCO p 572, The deteimmation oi the FommisMom is ni<iy be appealed 

against , see p 582, pobi 

(1) Finance (1909-10) Act 1 910 (10 Edw 7, c 8), s 5 As to estate duty, 
see title Estate Otuki? Leatii Doties, Vol AlH , pp 183 et seq* 

(u) Fe Uodhif (1908). 25 T L R. 44, r A 

(4 Fmance (1909-10) Act, 1910 (10 Edw 7,o 8),s 5. 

(h) Ih'bd , hs 2 (2) (c), (iO (2) 

(c) Ibhd , s 2 (2) (o). Koi the deductions to bo made from total value 
to arrive at the site value, see pp, 550, 551, ante, 

(d) Finance (1909-10) Act, 1910 (10 Edw 7, e 8), s. 2 (2) (d). For the 
dedindions to be made from total value to aiiivo at the site value, see 
pp 550, 551, ante. 

(e) 48 & 49 Vict. c 51, a. 16 ; see p. 562, port. 

(/) Finance (1909-10) Act, 1910 (10 Edw. 7, r 8), a. 6 (2). Aa 
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Where such an account is due» the body and the accountable 
officer wilfully neglecting to send it in are liable to a penalty equal to 
10 per cent, upon the amount of the duty payable on the pioperty (g). 

When it is sent m, the Commissioners are required to assess 
the duty on it, but they may before doing so call for the 
production of any books or documents necessary to enable them to 
verify the accounts (g), 

1096. When the increment value of the land has been ascertained, 
deductions are allowed from the total amount of (1) a sum equal to 
10 per cent, of the site value of the land on the last preceding 
occasion for the collection of increment value duty, or equal to 
10 per cent, of the original site value of the land if no occasion 
for collection of the duty has previously arisen (ft) ; and (2) any 
sum or sums paid to a rating authority (i) in respect of any 
increase in the value of the land due to any improvements made 
or any other action taken by the authority (j). 

1097. The charge for increment value duty is raised on the net 
increment value thus arrived at, and from this charge all suras 
paid or deemed to have been paid for duty on previous occasions 
are deducted. This net charge is the duty payable on the occasion 
of the transfer on sale or passing on death of the fee simple of any 
land, or on any jieriodical occasion in the case of the fee simple of 
land held by a body corporate or unmeorporate (k) 

1098. In the case of the grant of a lease or the transfer on sale 
or passing on death of an interest loss than the fco simple, or on 

account must be seut m lor increment value dni v even whf'ro no account 
IS required from the body corporate or umncorpoiate in Ihobc^ years becan.se 
of its exemption fiom corporation duty (Finance (10('9-10) Act, JMK) 
(10 Edw 7, c 8), 8 G (2)) For exemptions from corp(.ia.tiou duty, see 
pp. 735, 73b, But no account foi i.ncrement value duty need be sent 

in on any penodical occasion on which no duty falls to be collected (Finance 
(1909-10) Act, 1910 (10 Edw 7, c 8), s 6(5)) For the bodies exempted 
frora'increment value duty, see pp 567, 6Gb, fost 
(q) Customs and Inland Bevenue Act, 1885 (48 & 49 Vict. c 51), s 18 , 
Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s. 6 (3) The inoicment 
value duty cannot be assessed unless the account is sent in (Ee New 
University Club's Estate Dufy (1887), 18 Q B D 720); but the Commis- 
sioners may compel the delivery of an account by the defaulting olTicial or 
body; see Crown Suits, etc Act, 1865 (28 A 29 Viet c. 104), s 55 
(i) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 3 (5) But no 
remission is made under this head which would make the inclement value 
on which duty was remitted during the preceding period of five years 
exceed 26 per cent, of the site value on which the dlowance is calculated 
(ibid,). 

(t) “ Eating authority ” means any body whioli has power to raise a 
lat-e or administer money raised by a rate the proceeds of which aie 
apphcable to public local purposes, and which is leviable on the basis of an 
atsessraent m respect of the yearly value of propeity (ibid , s 35 (2) ) 

(?) Ibul,, s 36 The luciement value duty on the amounts allowed 
under both these heads is, for the purpose of the collection ot the duty on 
snbsequt nt occasions, deemed to have been paid {ihid , ss 3 *(5), 36) 

(k) Jbni^B 3 (1),(2). Where the occasion is the passing on death of 
settled land in which the deceased or any other person had an interest 
ceasing on the death of the deceased, increment v^uo duty is collected as 
for an inteio.st corresponding to that which is the subiect ot the settlement 
(ffttU.e. 3(4)). 
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any periodical occasion in the case of siicli an interest held by a 
body c(»rporate or unincorpoiato, snch a proportion of the duty is 
payaWe as the interest winch is the subject of the charge hears to 
the whole fee simple of tli'‘ lan(l(Z). 

The CoiiiniisKioners m.iv make rules to detemino this pro- 
poition (???)» they may m charging IIkj duly on any occabion 
m.ike sucli allowancf^s as they think just in respect of any payment 
of revel siou duty, '^heie the beuelit on which rovcihion duty was 
paid IS sliown to tlieni to 1)0 identical with the increnu'nt value on 
which increment value duty is charged (?i). 

1099 Increment value duty is collected ih a stamp duty at the 
rale of A1 for every complete 115 of ujcremeut value chargi'ildo (o). 

(iv ) Rfuivtiy of the Duly 

1100 Where the occasion of charge is tlie transfer on sale of 
land or the grant of a lease of land, the duty is* payable l»y I be 
transferoi or grantoi as tiie case may be, and any contiact 
for the payment by tbe transferee or lessee of the duly, or of any 
expenses incurred m connection witli the payment or assessment of 
dut}, IS void(jo). 

The duty is assessed on the presentation of the instrument of 
transier or lease and becomes a debt due to the Crown from 
the transferor or lessor (5) Anv duly so assessed is, for the 

(0 Fuianre (1009-10) Act, 1910 {10 Edw 7, e 8), s 3 (3). The 
amount ot iiunracnt v*alue duty to be collected on the occasion of 
the fiirant ol a lease or transfer on sale or pasbing on death, of 
miy interest in land, or on any periodical occasion m tbo case of 
an* interest 111 land held by a body coipoiate or iimncorporate, is one-filth 
ol llio inclement value ol tho land attei dedudmg from tliai. one-fifth 
one-filth of llie im leincnt value on the lad, occasion (if any) on which duty 
^\di^ i)aid in lespect of the interest under icvicw (Commissioners'' Rules 
iindei tho Fmance (1909-10) Act, 1910 (10 Edw 7, c 8), s. 3, r 3(1) 
(Slat R & 0 , 1910, p 395)) 

(m) Fmance (1909-10) Act, 1910 (10 Edw 7, c 8), s. 3 (3), By these 
rules tho piopoition is dotincMl as “tho lalio of the present value of an 
annuity for the teira oi the irifeicst under leviow to tlio proi,ent value of the 
same annuity m periietuity ” (Commissioners’ Rules under the Fuianoe 
(1909-10) Act, 1910 (10 Edw 7, c 8), s 3, r. 1 (1) (Stat R. A, 0 , 19J0, 
p 395) ) Tho “ term of the interest” means; (a) Where the interest is an 
iiitciost in possession, a term equal to the residue ot the interest lor tbo 
lime being outstanding , and (b) where it is a reversion expectant on the 
ileteimination of a lease, a toim equal to tho term of the reveision 
dcienod lor the peiiod ot the outstahding term of the lease (ibid , 
r. 1 (3) ) The calculations for the purpose ol as^ei taming the propoition 
are based on the 4 per cent tables for the pui chase of leases, estates, and 
annuities (ibid ,1 1 (4) ) 

(n) Fmance (1909-10) Act, 1910 (10 Edw 7, c 8), s, 14 (4) A corre- 
sponding allowance is made on the assessment ol levoision duty in respect 
ol any part of the value ot the benefit chaigcablo which was already 
charged with inclement value duty , see p 572, post 

(o) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), ss I, 3 ffi), 

(p) Ibid , 8 4 (1), as amended by the Revenue Act, 1911 (1,& 2 Geo, 6, 
c 2), R, 1 

(g) Finance (1909-10) Act, 1910 (10 Edw 7, c, 8), s 4 (4), The Commis- 
sioners may require security to be mven lor th<? payment of the duty, and, 
where such security is required and not furnished, the instrument wiU not 
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purposes of future collection of the duty, deemed to have been 
paid (r), 

UOl. An instrument which is required to be stamped with the 
increment duty stamp is not regarded as duly stamped within the 
meaning of the Stamp Act, 1891 (t#), unless it bears the appropriate 
duty stamp indicating that it has been presented tor assessment uf 
the duly (0- 

1102. The Commissiontrs may make i egiilai ions for tlie payment 
by instalments of the duty payable in the case of any lease or 
transfei on sale, where tlie consideration is m the term of a 
periodical payment, and these legiilations must provide for the 
remission of any instalment whicli has not fallen due at the time 
the lease is determined (a). 

1103 VVheie any duty has been paid, and the transaction in 
iesj)G(*t of which it was paid has suhhequeutly not been carried 

be stamped with the inciorneiit value duty stamp (Finance (100{)-]()) Act, 
1910 (10 Edw 7, c S), s t (3) , (’ommishjoricis’ Jiiilcs under the Finance 
(1909-10) Act, 1910 (10 Edw 7, c 8), s 1, ir 14, 10 (Stat R k. 0 , 1910, 
p 389)) 

(?) Finance (1909 10) Vet, 1910 (10 Edw 7, c 8), s 4 (4) Eiit this does 
not apply wlicic dnfy juiid has been repaid because ol the transaction m 
respect of which it had been paid not haviiii? been earned into <‘xeoution, 
or wheie the duty benift payable by instdhnents on the f?iant of a lease the 
lease is determined bet ore all the mstalineuts have i alien due {ibid , 
s. 4 (5), (6) ) 

(s) r)4&;5r)Viot c 39,8 14, see pp 700 et t,eq , post 

it) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 4 (.3) 

{a) Ibid , B 4 (5) The regulations (see Comnnssioners’ Rules under 
ibid , 8 4 (iStat R \ 0 , 1910, p 389), r 16) provide that in such a case 
the Commissioners may, if they think fit, allow payment of the duty 
assessed to he made by instalments m accordance wnth the following 
lules . — 

1 Where the consideration consists wholly of a periodical payment, 
the duty is payable by five equal annual instalments, and the hist instal- 
ment' falls due one year aftei the date of the grant of the lease or the 
transfer of the interest, and the subsequent instalments on the same date 
in each succe^slve yeai 

2 Where the coiisiddations consist partly of a lump sum payment and 
partly of a periodical payment : 

(1) At the date of the grant or transfer an amount is payable bearing to 
the whole duty to bo collected the same propoition as the lump sum beais 
to the present total value of the consideration calculated on the 4 per cent, 
tables 

(2) The balance is payable by, instalments of the same amounts and at 
the same times as if the periodical payment constituted the whole of the 
consideration, and the balance were the whole of the duty to be collected. 

3. In any case in which the peison liable to the payment of the duty 
may and does elect to pay it by instalments, he must furnish security to the 
satisfaction of the CommiBSioners for the payment of the whole amouijlt of 
the duty payable. 

4 If any person, on bemg required by the Commissioners to furnish such 
security, fails to do so within two months, he forfeits his nght to pay the 
duty by instalments and the whole of the duty is deemed to be due on the 
expiration vif two months from the date on which notice was given by the 
Commissioners of their requirement. 

5, If any instalment remains unpaid for a period of thirty days after it 
falls due, or if the person liable to the payment dies or becomes bankrupt, 
the whole balance of the duty becomes forthwith due and payable. 
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into execution, the transferor or lessor may within two years after 
j)ayment apply to have the duty repaid (b ). ' 

1104 Where the occasion of charge is the passing on death of the 
land, and it passes to the personal reprcsoiitati^ e as such (c\ the 
duty IS payable out of the interest in the laud in exoneration of the 
rest of the deceased’s estate {d). In the case of land not so passing, 
the duty is payable by the person or persons beneficially entitled (e). 
Except as against tlio land on which the duty is assessed, the 
(h’owji’s claim for the duty ranks pan pami with the claims of the 
other creditors of the deceased (y ) 

1105. The duty assessed poiiodically in lospectof land held by 
a body corpoiate or uiiincoiporahi is payable by the body or by the 
accountable olfjcer(</), and the lattei may retain any duty paid bv 
Inm from any ])ropcrty of the body which comes into his hands, 
l^h'oiv body and evciy accomitahle oflicet of a body who wilfully 
neglects, for the space ot twenty-one days alter it becomes payable, 
to ])ay any duty is liaWe to a penalty of 10 per cent on the amount 
of th(‘ unpaid duty and a like penalty for every month thereatter 
tliJit the neglect continues (//). The dutv is payable immediately 
after assessment, but, it the body corporate or unincorporato so 
desire, it may be paid by filieon equal yearly instalments (i). 

(v ) KxAmptwn^ 

1106 The, duty is not charged on the following classes of land : — 

(1) Jjand or any mteiest in land held by or in trust for His 
Ma]('sty 01 any department of Government, and including any 
pan of the increment value of any land which a statutory company is 
re({uired under the provisions of any lease or agreement to pay over 
to Ills Majesty or io any person on behalf of His Majesty or of any 
deparinnmL of Goveniment (A) ; 

(h) Finance (1909-10) Act, 1910 (10 Kdw. 7, c, 8), s 4 (6). The apphea- 
ijon in Uhl be in wilting .and accompanied by a statutory declaration setting 
forth the circuiiist.iiices under winch the repayment is claimed In case 
ot payment by instalments, the two yeans begin to run from the date on 
which the lust instalment was paid (Commissioners’ Rules, naide under 
ibid , s 4 (Slat R & 0 , 1910, p 389), r 17) 

(c) That 18 , in his character as executor ; see title Estate and Otder 
Death Duties, Vol XIIJ , pp 219, 220 

(d) And not, as m the case of leaseholds passing to the executor, out of 
the residual y personal estate, see He (Jalverhouse^ Cook v. Cidverhouse, 
fl896J 2 Ch 251 ; and see title EsTAffE and Other Death Duties, 
Vol Xlll., p 219 

(e) Berry v Gaukroger, \m3] 2 (‘h 116, C A ; and see title Estate 
AND Other Death Duties, Vol XIII , p 221 

if) Finance (1909-10) Ait, 1910 (10 Edw 7, c 8), p 5 

(9i [bid , s 6 (3), embodying the Customs and Inland Revenue Act, 1886 
(48 & 49 Vict c 51), as 16, 18 The duty ib a first charge on all the pro- 
perty of the body m respect whereof it is payable (Finance (1909-10) Act, 
1910(10 Edw 7, c 8), a 6 (3) ), embodying the Customs and Inland 
Revenue Act, 1885 (48 & 49 Vict c 51, s 14) 

{h) Customs and Inland Revenue Act, 1885 (48 & 49 Vict c 6l), s. 17 (2). 

(t) And notwithstanding that the assessment may be appealed against 
(Customs and Inland Revenue Act, 1886 (48 & 49 Vict. c 61), s 18 (3) ; 
Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 6 (3) ). 

{1c) See Fmance (1909-10) Act, 1910 (10 Edw. 7, o. 8), s 10 (1); 
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(2) Land or my intpresl in land hold by or on behalf of a rating 
authority, or any statutory combination representative of two or 
• more local or rating authorities (0 ; 

(8) Agricultural land, so long as the land has no higher value 
than its value for agricultural purposes only, hut treating as value 
for agricultural purposes any value of the land for sporting 
pm poses or other purposes dependent on its use as agricultural 
land, except where the value for these other purposes exceeds the 
agricultural value {m); 

(4) Any agricultural land wliich immediately before the occasion 
for charge and for twelve months previously lias been occupied 
and cultivated liy the owner (i/'l, and the total extent of which, 
together witJi any other land beloriging to the same owner, does 
not exceed tifty acres, and where the average total value (o) of 
the wliole land owned does not exceed JL75 per acre, but this 
exemption does not extend to land which is occi. Died with a dwelling- 
house assessed to income tax under Schedule A at moie than 
^30(p); 

(5) Land whicdi is the site(( 7 ') of a dwelling-liouse, and which 
immediately liefore the occasion for cliaige and for twelve months 

IJevcime Act, 1911 (1 Ooo 5, c 2), R 6; Coomherv. Bnlcs Justtce<t (1883), 
9App Cas. G1 , Brown Y (1901), 39 Sc L R 20 The duty winch 

would have been chargeable li the land were held by a juivate individual 
IS, for the purposes oi the collection of duty on future occasionR, deemed 
1o have been paid (Finance (1909*10) Act, 1910 (10 Edw. 7, c 8), s 10 (1) ; 
Revenue Act, 1911 (1 & 2 (leo 5, c 2), s 6) The exemption does not 
extend to the piivalo estate^ of the Sovereign (Crown Private Estates Act, 
1802 (25 & 26 Vict c 37), s 8 , (Vown Piivato Estates Act, 1873 (36 & 37 
Vict c, 61), s 1), and see title Constitutional Law, Vol VII , pp 276, 
277 

(Z) Finance (1909-10) Act, 1910 (10 Edw 7,c 8),r 35(1) Fordefinition 
of “ lating authority,” see note (i), p 562, ante The inclement value duty 
'which, but for the exemption, would have been payable, is, lor the purposes 
ol the collection of the duty on future occasions, deemed to liave been 
paid (Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 35 (1)) Notwith- 
slaiidiiig the exemption granted to land held by a rating authority, the 
regulations of the Commissioners require that, on any conveyance on sale 
or lease for a term oxceedmg fourteen years ot the land, the mstrument 
of transfer or grant Rhall be presented for stamping , see p. 560, ante, 

[m) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 7 ; and for a definition 
of " agriculture,” see note (q), p 551, ante The other purposes referred to 
would, it IB submitted, cover any cultivation of tlie land otherwise than 
for a profit in the ordinary course of husbandry ; see Meux v. CobUy, 
[18921 2 Cb. 253 ; Bruce v. Burfon (1900), 4 Tax Cas 399; see, further, 
note (f), p 567, post 

(«) For Ihe definition of “owner,” see Finance (1909-10) Act, 1910 
(10 Edw, 7, c, 8), B 41 ; and see note (c), p 564, ante. In the application of 
the Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 8, “owner ” includes 
a person holding land under a lease which was originally granted for 
fifty years or more. But where exemption is granted to an owner 'as so 
defined, this does not extend to prevent the collection of the duty so far as 
it w payable in respect of any other mterest in the land {ibid,, s 8 (4) (a) ). 

(o) For definition of " total value,” see p. 660, ante, 

(p) Fiuince (1909-10) Act, 1910 (10 Edw, 7, o. 8), s. 8 (2) ; and see title 
Income 3’ax, Vol. XVI , pp. 619 et seg. ; see, lurther, note (<), p. 667, post 

{g) The ‘‘site” includes any offices, courts and yards, and gardens not 
exceeding one acre in extent occupied together with the dwelhng-house 
(Finance (1909*10) Act, 1910 (10 Edw. 7, c. 8), s 8 (4) (b) ). 



Pabt IV.— DtTTiBS ON Land Valdbs. 

previously has been occupied by the owner (r) as his residence, and Sisct. 3. 

S rovided the annual value of the house as assessed to income tax {$) Increment 
oes not exceed in the case of a house— (a) situated in the Adminis- Value Buty. 
tratiye County of London, ^640 ; (b) situated in a borough or urban 
district with a population according to the last published census 
of 60,000 or upwards, £26 , (c) situated elsewhere, £16 (i); 

(6) Land held by a statutory company (a) for the purposes of statutory 
its undertaking, which cannot be appropriated by the company 
except to these purposes (h ) ; but the duty which might but for this 
exemption have been charged is not deemed to have been paid (c). 

If the company is under its lease or agreement required to 
pay over any part of the increment value to His Majesty or any 
Government department, tlie increment value is regarded as 
arising in respect of land held by the Crown (d) ; 

(7) Land, or any interest in land, held by or on behalf of Chanties, 
any governing body constituted for charitable purposes (c), in 

(r) For defiuition of owner,” see note (c), p 554, ante, wliicii m Ilua ease 
also includes a person holding under a lease ongnially granted lor a teirii ol 
fifty years or more ; but here, too, if exemption is gi anted to a person 
holdiug under such a lease, a person liable on account of any other mteiest 
held in the laud contiuuos liable to pay the duty coiiesj»onding to his 
mteiest (Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s 8 (4) ) A 
revoision expectant on the determination of a lease of which nmety-nme 
yeais are unexpirod it. tieated by the regulations ol the (’ominisdioiK'rs as 
not having an interest chargeable with duty (Fomnnssioneis' Uulow uudci 
the Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 3 (2), (3) (^tat R & 0 
1910, p 395), r 1 (6) ) 

(«) See title Income Tax, Vol XVI , pp 619 ei seq 
(i) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 8 (1) Any duty 
remitted under eithei of the heads of exemption (3), (4), or (5) (see p 556, 
ante, and the text, supra) is, for the purpose of the collection ol the 
duty on future occjasions, deemed to have been paid NotwitliKtandmg the 
exemptions granted, the Commissioners require any instrument ot transfer 
of an inteiest m the land, or ol a grunt of a lease for a term exceeding 
fourteen years, to be presented to them for stamping (Commissioners’ 

Rules under the Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s. 4 CStat. 

R. &0. 1910, p 389), r. 10) 

(a) A “statutory company” means any railway company, canal com- 
pany, dock company, water company, or other company lor the time 
being authorised under any special Act to construct, work, or carry on 
any i ail way, canal, dock, water, or other public undertaking, and mcliMles 
any person or body of persons so aiithonsed (Finance (1909-10) Act, 1910 
(10 Edw. 7,c 8),s 38(4)). 

(&) But the exemption covers land which is intended to bo ultimately 
appropriated for the purposes ot the company, although tomporarily used 
for other purposes (ibid., s 38 (1) ) As to*lands falling within this category, 
see Hooper v. Bourne (1880), 5 App. Cas. 1 ; Bayley v. Qieat Western Hail. 

Oo. (1884),26Ch.D 434, C. A. 

(c) It cannot, therefore, be claimed as a deduction when an occasion for 
charge of the duty anses ^ter the land has been sold or coases to be held by 
the company. 

(d) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 38 ; Revenue Act>, 

1911(1 A 2 Geo. 6, o. 2), s 6 

(e) ftmh a body includes any person or body of persons who have the 
nght of holding, or any power of government of, or managejnent over, 
any property appropriated for charitable purposes (including property 
appropnated for the purpose of any of the military or naval forces of the 
Crown), and. includes any corporation sole and all imiversitios, colleges, 
schools, and other institutions for the promotion of literature, science, or 
art (Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s, 37 (1) ). For the 
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respect of the periodical charges of duty which would be payable by 
it every fifteenth year as a body corporate or unincorporate. The 
exemption applies only while the land is occupied and used for the 
purposes for which the body was constituted (/). It extends also 
to land, or any interest in land, held by a registered society (jf), or 
by an incorporated company iiE the company is by .ts memo- 
randum or Act precluded from dividing any profit amongst its 
members (fe); or 

(8) Land, or any interest in land, held by a body corporate 
or unincorporate is exempt fiom liability to the periodic^d charge 
for increment value duty, \\heie the land is hand Jide used lor the 
puiposes of grimes or other recreations and without any view to the 
payment of a dividend or profit out of the revenue derived from 
it(t). 

Sub-Sfct 2 —Js a Capital Charge m MineraU. 

(x) Definition 

1107. Where minerals are liable to increment value duty as a 
capital charge, the assessable increment value is the amount, if any, 
by which the capital value of the minerals at the time when the 
occasion for charge arises exceeds the original capital value of the 
minei a]s(ft) 


iiuMiiintr of “ charitable purposes,” see titles (yHARixiES, Vol IV , p 209, 
iioU‘(h), lN('OMr Tax, Vol XVI, pp 629, 030, Donald, Moore v. 
)So/K</.sf/, 1 19O0| 2 ('ll 410; Ji v Special Commibsi 07 ieib of Income Tax, 
Dx parte Ebsei Hall (1911), 27 T L R 460, A ; and see titles J^tterart 
ANB ^Scientific Institutions, Vol XIX , pp 204 et seq , Rates and 
Rating, pp 21, 22, ante For the meaning of “ appropnated for the 
promotion of science,” see title (’ftarittes, Vol IV , p 208 
if) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s, 37 (1) 

( 9 ) The teim “registered Bociely” mtans any society oi body of persons 
which IS registered, or whoso rules are certified or registered by a legistrar 
of {ncndly societies in pursuance of any Act of Parh.imeiit, and who by its 
rules makes provision for the benehts sot out m the Fiiendly Societies Act, 
189b (59 & 60 Vict. c 25), s 8(1), and where the contract between the 
society and the member is of a permanent character (Finance (1909-10) 
Act, 1910 (10 Edw 7, c 8), s 37 (2) ) As to such registeied siMueties, see 
titles RniLDiNG So('iL’j'iEs, Vol III , pp 321 et hcq , Friendlx Societies, 
Vol XV, pp 119 et spq , iNDUsruiAL, Provident, and Similar 
Societies, Vol XV5J , pp \ etbtq , Work and Ijabocr 
(A) Finance (1909-10) Act, 1910 (10 Edw 7, o. 8), b 37 (2) 

(t) Ibul , B 9 In this case the Commissioners must be satisfied that the 
land IS used for games or other recreations under some agieenient with the 
owner which ns onginaliy made could not be determined for a period of at 
least five yoais, or under othei circumstances which render it probable that 
the land will continue to be so used 'J'lie duty i emitted is not, for the 
purposes ot the future collection of duty, deemed to have been paid (tbvd ). 

(fc) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 23(1) For defini- 
tions of “ capital value ” and “ onginal capital value,” see p 652* ante. 
The assessable capital value may be the full value of the minerals where the 
proprietor of tlie minerals in his return made for the purposes of their 
valuation d^d not specify the nature of the minerals and give an estimate 
of their capital value {ibid , s 23 (2) ). The duty is not chargeable upon 
minerals which are the subject of a mimiig lease or are being worked {tbid., 
B. 23 (2) (3) ) For definition of “ mineials,” see note (e), p 579, post. 
As to tiie beveranoe of minerals from the ownership of the surface, see 
title Minas, Minerals, and Quarries, Vol. XX., pp. 506, 560. 
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(li ) Occamn$ of Ghargt. Sbct 3. 

• 1108. The duty is to be collected on the same occasions as in the wS?* D*t* 

case of ordinary land (t), except that the grant of a mining lease is * 1 ® 

not an occasion on which the duty is to be charged (m). OecMions. 

(ill) Assessment and Collection of the Duty 

1109. The duty 13 assessed and collected at the same rate as in Assessment 
the case of the corresponding charge on land, and sulijeet to the 

same provisions as to deductions, allowances, abatements and 
exemptions («)• 

Sub-Sfct 3 — As an Annual Charge on Minerals {o) 

( 1 ) Defhntion 

1110. Annual increment value duty is the charge levied on tho Nature of 
amount, if any, ))y which the rental value of the right to work the charge, 
inineralfl and of the mineial wayleaves m ‘ the preceding 
w^oiking year exceeds two twenty-fifth parts of the original cajutal 

value of the minerals, or, wheie inciomeni value duty as a capital 
hum has been collected on the niineials, exceeds two iweniy-litth 
])arts of the capital value of the minerals on the last occasion on 
which tlie duty was so collected (p) 

It IS not chargeable on minerals which, on the 30th Apiil, Exemptions 
1909, wcie the subject of a niinirig lease or were being worked by 
the piopiietor, or on minerals which are not the subject of a mining 
lease or being worked {q) 

(l) Fiiunue (1000-10) Acl, 1910 (10 Edw 7, c 8), ss 1, 23 (2) , and see 
pu 5«58, r).*)!!, anil 

(m) Fiiiau('(‘ (lOOQ-lO) Act, 1910 (10 Edw 7, c 8), s 22 (1) 

(ff) Ihid ss 1, 2:1 (2) , aud see pp CM et seq , ante 

(ol Fmam-e (1009-10) Act, 1910 (10 Edw. 7, c 8), s. 23 f4) 

(p) Ibid , s 22 (3) Where tho mmeials are the subject of a mining lease, 
the iviiliil value is the amount of rent paid by the working loshce m respeei 
of Ihe light to woik the inmeialN or m respect ol the wayleave, m the last 
woikiiig yedi {ibid , s 20 (2) , and see Beaufort (Duke) v Inland Revenue 

[1012) 2KB 281) But jf the lessor is liable under any 
Act to pay any sum m respect of lates, the rental value is to be taken as 
ivhat thc/ieiit would he if the lessee weie hablo for the lates mstead of 
the lessoi (Fiiidnce Act, 1912 (2 A 3 Cleo 5, c 8), s 11 (1) ) Whoie the 
mineials aio woikcd by the piopuetoi, the lentaJ value is the sum which 
would have been obtained by him in the last working year if the light to 
woik the mmeials had been leased to a working lessee for a teim and at a 
lent and on conditions customary m the distiict, and they had been worked 
to the same extent and m the same manner as they weio woiked in the year 
by the projinetoi (Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), s 20 
(2) ) The lent IS to be taken on the basis of the lessee paying all rates 
in lespect of the minerals, notwithstanding that tho propiieior would 
have been liable to pav the rates or some part theieof (Finance Act, 

19M (2 & 3 Geo. 5, c 8), s 11 (2) ). If the rent paid exceeds the rent 
customary in the district, and partly represents a return on expenditure 
incuircd by the piopnctoi which would oidinanly be borne by the leasee, 
the Conimissioners may, in assessing the duty, make an allowance for thw 
(Finance (1909-10) Act, 1910 (10 Edw 7, c 8). s 20 (2) ) Jhe working 
year means the year ending the 30th September {tbid , s 24), For 
definition of “ capital value,” see p 552, ante 

(q) Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), ss 22 (2), (3) But 
the exemption granted to minerals leased or worked on the 30th April, 

1909, does not apply where the minerals have amce that date ceased 
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(ii ) AssessDiefit and CoUeHion of iht T)vfy 

mi. The assessment is made on a return which is required th 
he furnished to the Commissioners by every proprietor (r) of 
minerals and by every person to whom any rent is paid in respect 
of the minerals, setting forth the rent paid by the working lessee («), 
or, here the proprietor himself works the minerals, the rate of rent 
and royalty customary in the district (C- 

Before the charge for duty is assessed on the rental value 
returned, a deduction is mnde of any pait of this value which can 
be shown to represent a reiiiin for money expended witiiin iifteon 
years by a lessor in boring or otherwise proving the minerals (u). 

1112 - The duty is charged at tlie rate of for every complete 
£5 of increment value lemaimng after this deduction has been 
made, and is payable at any time after the tst of January in the 
year for which it is charged (6). 

(m ) Recovenj oj the Duty. 

m3. As soon as assessed, the duty becomes a debt due to the 
Crown from the propnetor of tho minerals if the minerals are 
worked by the proprietor, and in any other case from the immediate 
lessor of the working lessee (c). But if tho lessor who pays the 
duty is himself only a lessee of the right to work the minerals or 
of tho wayleave, he is entitled to deduct from tho rent paid by him 

for a period exceeding two ycaiw to be the subject of a mining lease or to be 
worked (Fmance (1909-10) Act, 1910 (10 Edw 7, c 8), ss 22 (2), (3) ) 

(?) “ Proprit*1 or ” means the person for the time being entitled in 
possession to the minerals, or to the rents and profits thereof, or any pait of 
these rents and profits, but it does not include a person entitled as les'^eo 
other than a person entitled to the possession of land coinpiiscd in a leavse 
for any long term of years to which the Conveyancmg and Law ot Propoity 
Act, 1881 (44 & 45 Viet. c. 41), s 65 (as to which see title Real Pkopertv 
AND*C iiATTKLS Real, p 268, ante), applies (Finance (1909-10) Act, 1910 
(10 Edw 7, c 8), 8 24). No deduction may be made in respect of super- 
tax {Beavfojt (Duhe)Y Inland Eevenuc Cojarmsswncrft, [1912] 2 K B 281) 

(s) The “ workmg lessee is the person who is actually working tho 
minerals, or who would have the right actually to work the minerals if tho 
minerals weie worked. As respects wayleaves the term means the person 
who 18 in actual enjoyment of tlie wayleave (Finance (1909-10) Act, 1910 
(10 Edw. 7, 0 . 8), e, 24) ; for definition ot “ wayleave,” see note (I), p. 680, 
post 

(t) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 20 (3), and form of 
notice and return issued by the Commissioners. Failure to furnish the 
return when called upon to do so involves habihty to a penalty not exceed- 
ing £60, recoverable in the High Court (ibid ). Knowingly making a 
false return under the Act involves liability on summary conviction to 
SIX months’ imprisonment with hard labour {ibid , s 94) As to liability 
when the return furnished is incorrect owing to neglect or carelesstess, 
see A -r; V. Till, [1910] A. C. 60. 

(a) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 22 (4) ; and see 
nolo (;>,, p 669, ffnte 

{b) Finance (1909-10) Acc, 1910 (10 Edw. 7, o. 8), ss. 1, 20 (4). That is, 
the financial year ending the 31st March (Interpretation Act, 1889 (62 & 
63 Vict c 63), 8. 22 

(c) Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), ss 20 (4), 22 (6). As 
betw^n the lessor and the lessee, the duty must bo paid by the former, 
notwithstanding any contract to the contrary {ibid,). 



Paet IV --D0TIES ON Land VAiiUBS, 


671 


to hifl lessor an amount equal to the duty calculated on the rent 
payable by him (d)- 

Sect. 4 . — Reversion Duty. 

Sub-Spct 1, — Definition, 

1114. Eeversion duly is a duty chargeable on the value of the 
benefit deemed to accrue to a lessor by reason of the determina- 
tion of a lease (<^). 

Sub-Slct 2. — Assei'biiient and Colledwn of the Duty 

1115. On the determination of a lease on the determniiilion of 
which reversion duly is i)ayable, an account of the l)cnelit act'i uing 
to him from the detcimination must be sent to the Comniissionei s 
by tlio person in whom the lessor’s interest was \ebfced immediately 
before the expiration of the term for which the lease was gMiited, 
or, if the lease had determined before that time, imiuediately befoie 
the traiibaetioii or event in conhetpience of which the lease hud 
determined (,/ ) If any person who is undoi an obligation to send 
in such an account knowingly (r/) fails to do so within a period of 
tin eo mouths of the determination of the lease, he becomes liable 
to pay to the Crown a sum not exceeding 10 per cent, upon the 
amount of duty payable, and a like penalty for every thioo months 
after the liist month during winch tho failure continues (li). If an 
account is not sent in, the Oommissioneis may cause one to be 

(d) Fiuance (1909-10) Act, 1910 (10 Edw 7. c 8), s 21 (1) A 
contract that the rent shall he paid without allowing such a 
deduction is void so far as respocis tue proM^ion dealing with the 
deduction {ibid , a 21 (2) , QabLell v Kin(f (1809). 11 East, 105 , Timller v 
Picuticc (1812). 4 Taunt 549; see title Landlord -and Tenant, VoJ 
XVI 11 , p 476) A lessor refusing to allow a dodnclioii on acc,ount of 
duty paid is liable to a ])enalty not oxcee^lmg £50, lecovorable iii the High 
(^oun (Einance (]9()9-10) Act, 1010 (10 Edw 7, c 8), s 21 (3) ) It the 
immediate lessor has paid duty on a leduced assessment he is only entitled 
to claim a deduction from tho lent payable by him to Ins lessor adjusted 
to coiipspond to the pioportion borne by the lent ho pays to the sudi on 
which lie was assessed (ibid . s 21 (1), (4) ) 

(6) Finance (1009-10) Act, 1910 (10 Edw 7, c 8), s 13 ; and for defini- 
tion of “lease,” see note (c), p 558, ante It the determinatjon ot the 
lease is brought about with a view to renewal and in pursuance of a 
covenant to renew contained in the lease, so that the term of the lease 
includes the peiiod for which it may be renewed, the onginal lease on its 
renewal is not regarded as having been determined (Finance (1909-10) Act, 
1910 (10 Edw 7, c 8), s 41) 

(/) Ibid , s 15 (*2), as amended by tlie Bjovenue Act, 1911 (1 & 2 Geo. 5. 
c 2), s 3(1) This IS the person who, for the purposes of tho charge of 
the duty, is regarded as the lessor. For a delimlmn of “ lessor ” tor the 
geucial purposes of Fait I ot the Finance (J 909-10) Act, 1910 (10 Edw. 7, 
c. 8), imposing the duties, see note (/c), p 559, ank. 

(^l^That iB, with knowledge ot the facts upon which contravention 
depends {Burton v. Bevan, [1908] 2 Ch 240) As to guilty knowledge 
generally, see title Criminal Law and Procedure, Vol IX., pp. 233 
et seq 

{1i) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s 15 (3) These 
penalties may be recovered in the High ('’ourt by order ot th<S Commis- 
sioners, or by suit m the name ot the Attorney-General (Inland Revenue 
Regulation Act, 1890 (63 & 54 Vict c 21), s. 22), The court has no power 
to modify or remit the penalties {Lord Advocate v. McLaren (1905), 42 
Sc. L. R. 762). 
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taken by any person or person appointed by themselves for that 
purpose (i). 

me. When the account has been obtained, an assessment is 
made of the benefit accruing to the lessor. This is taken as the 
amount, if any, by which the total value of the land at the time the 
lease determined exceeds the total value of the land at the time of 
the original grant of the lease (/r). 

The value at the time of the grant is ascertained on the basis 
of the rent (/} reserved and payments made in consideration of the 
lease, mcliuhng, where a nominal rent only has been reserved, 
the value of any covenant or undertaking to erect buildings or 
to expend any sums on the property (m). 

The total value at the time I, he lease determined is the total 
value as defined for the purpose of the charge of the laud values 
duties (?z)» subject to deductions for any part of the value attributable 
to any works executed, or exiienditurc of a capital natuie incurred, 
by the lessor during the term of the lease, and any sums payable 
by the lessor as compensation on the deteimmation of the lease (o). 

1117 . The duty is assessed on the value of the benefit acct uiiig at 
the rate of i!! for every complete £10 ot that value (p) 

1118 . The sum to he collected on any occasion of charge is 
subject to the following deductions and allowances 

(1) Any part of the duty which can he shown to the Com- 
missioners to have been assessed on a benefit which is identical 
with an increase in value on winch increment Vtiliu* dut} has 
already been paid((/). 

(2) Where a lease of any land determines on the vesting of the 

(i) Finance (1900-10) Act, 1010 (10 Edw 7, e 8), s 15 (4), a])])lyini> tho 
I’uHtoms and Inland Revenue Act, 1885 (48 & 40 Vict c 51), s i? (1) 
Wlieie the duty as assessed on the account taken by tlu^ ])cison aj)- 
pomted by the Oommissioneis excec^ds the duty asscssabic ou the account 
icndercd, they may charge as pait ot the duty any pait ot the oxjioijsch 
incurred ])y them lu having the acxouiiL taken , s J T (2) ) 

(fc) rmanco (1900-10) Act, 1910 (10 Edw 7, c. 8), s 13 (2) 

{/) ‘ Rent ’ IS defined as mcludmg anv yearly or other rent, toll, duty, 
loyalty, oi othoi reservation by the aci(‘„ tlie ton, oi otherwise, but not any 
tithe or tithe rentiharge, or other periodical payment oi londeiing in lieu 
of or m the natuie ol tithe, or any fee faun rent, lent seek, (piit iciil, cliiei 
rent, lent of assize oi any other per])Otual rent oi ainimty gi anted out of 
land (ibid , s 41, embodying the Conveyamiiig and Law ot Ihopeity Act, 
1881 (44&; 45 Vict c 41) s 2(ix.),) Fertile special definition ol ‘‘iciil’Mor 
the purposes ol the chaige of the duty on muieials, see note (m), p. 580, 
post 

(m) This IS interpreted m practice as meaning any condition tliat the 
lessee shall lay out money in budding, lebuildmg, or improvements on the 
deimsed land« ^ 

(a) For delinition of “ total value,” see p 660, ante 

(o) Finance (1909-10) Act, 1910 (10 Edw 7,c 8),s 13(2). 

(p) fM,s. 13(1) 

((/) lbi (] , 8. 14 (4) The amount of the allowance to be granted in this 
/ase 18 lived by the Commissioners (%h\d,), subject to an appeal in the usual 
way (ibid s 33) As to appeals, see pp 582 et seq , post A coiiespond- 
ing allowance is granted wheie inciemcnt value duty is chargeable in 
lespect of an lucreasc in value on which reversion duty has already beeu 
paid ; see p 503, ante. 
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lessor’s interest and the lessee^s interest in the same person (r) 
before the expiration of the term for which the lease was granted, 
*such an amount as represents tlie difference between the full duty 
and the sum which, with compound inteiest at the rate of 4 per 
cent, per annum for the residue of the tei in for which the lease 
was granted, would produce the amount of the full duty (s). 

(3) Where a reversion was mortgaged before the ‘30th April, 
1909, and the mortgagee has foreclosed before the lease on which 
the reversion is expectant determines, the reversion duty payable 
is not to exceed the amount, if any, by whiclr the total value of the 
land at the deteiinination of the lease exceeds the amount payable 
under the moi tgage at the date of the forecdosure (0- 

(4) Any sum or sums paid m pursuance of any public general 
or local Act to any rating authority in respect of the inci cased 
or enlianced value of the land due to any improvements made or 
other action taken by the authority (a). 

Sua-SFAT { -fifriircrif of the Duti/ 

1119. Tlie duty wlien assessed becomes a debt due to the Crowm 
from the lessor to whom the henelit acciues, but ranks pan passu 
with debts duo to his other cr editors 

1120. Whore the lessor is himself entitled to only a leasehold 
interest, the duty payable by him is such a sum as lie would be 
liable to jray if the value of the beneiit on which duty is calculated 
were reduced in proportion to the amount by which the value of 
his interest is less than the fee simple (c). 


(r) It 18 iiumalerial m what way, whetliei by agreement between the 
parties or bv oi)oration of law, the unioil ol interests is bi ought about 
(8) Revenue Aft, 1911 (KNc2Geo 5,c.2),s :i(2) The “full duty” iRtlie 
duty, if any, which would have becmne payable if the lease had not deter- 
mined until the expiration of the term for which it was granted, and li tho 
total value of tlie land were at that time the same as it is when the lease 
actually determines If the lease contains an obhgation to renew, the 
term of the lease is regarded as including the period for which it may he 
renewed In the case of a lease for a life or lives, the term is deemed to he 
a number of years equal to the mean expectation of life of tlje person for 
whose life it was granted, or, in ihe case of a lease for lives, of the youngest 
of the persons for Avhose lives the lease was gianted (Finance ( 1909-10) Act, 
1910(10Edw 7,c 8), 8 41) 

(() Ihid ,8 14 (5) \s to the amount so payable under the mortgage, 
see title Moktc.age, Vol XXI , p 287 • 

(a) Finance (1909-10) Act, 1910 (10 Edw 7, o 8), s 36; and, for the 
defimtionof “rating authoiity,’ see note (i), p 562, ante 
[h) Fmance (1909-10) Act, 1910(10 Edw 7,c 8), s 15(1) The “lessor” 
IS defined, for the purposes of the charge of reversion duty, as the person m 
wlicgn the lessor’s inteicKf was vested immediately before the expiration of 
the term for which the lease was granted, or, if tho lease had detemimed 
before that time, immodialely before the transaction or event in con- 
sequence of which the lease iiad determined (Revenue Act, 1911(1 & 2 
Ueo 6, c 2), B 3), and see p 571, ante As to the prionty of tho 
Crown m competition w ith other creditors of an insolvent debtor’s estate, 
see title Executors and Administrators, Vol XIV . pp 247, 248 As 
to the recovery ol Chown debts, see title Crown Practice, Vol. X , pp. 1 
(t seq, 

(c) Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), s 13 (2). 
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SuB-SfiCi'. 

1121. lloversion duty is not chargeable on the determination oi 
a lease of land where 

(1) Tlie land at the date of the determination was agricultural 
land {d)\ 

(2) The original term of the lease did not exceed twenty-one 
years, or the lessor's interest is a leasehold interest not exceeding 
that number of years (e) ; 

(8) The revel Sion having been purcliased piior to Die IlOth April, 
1909, the lease determined witliiii forty years of the puichase 
otherwise tli.ui by an agreement, express or implied, between the 
lessor and lessee not contained in the lease itself (./ ) ; 

(4) The lease w\aa determined m pursuance of an agreement 
between the lessor and the lessee for the acquisition by the lessee 
of the lecsor’s irteiest, irrovidod that, at the time of the detei- 
mination, the lease had at least fifty years of its teim to run and 
the total value of tlio land did not exceed Jt500(//) ; 

(5) The land being held upon trust for any body of peisoiis, 
the lease was determined before the expiration of the term by its 
surrender to the lessor upon the teiins that he should giant to 
those' 2 )oi£,ons sove tally leisc's of vaiioiis plots of land K'piesi'nting 
in the aggregate the whole of the laud comjinsed ni the oiiginai 
lease for a term in each case equal to the iinexiuied term (/t) of 
the icskIuo of the original lease, and at rent, amounting m the 
aggicgate to, but not exceeding, the lent reser\ 0 (l by the original 
lease (i) . 

(6) Ijiiiid, or any interest in land, is held by oi on behalf of a 
rating autli('rity, or an} statutory combination representative of two 
or more rating authorities, so lai as res])octs the land oi mteriot (k ) ; 

(7) Land, oi any interest in land, is hold and used for chaiiiable 
piiriioses by or on behalf of any goYeining body constituted ior 
such pnrjioscs in rosjiect of the land or interest so Jield and used, 
and including land held l*y any registered society or by any incoi- 
poratod body wlieie such body by its iiieiuuLandum or Act is 
piecluded liom dividing any j^rolitb amongst its luembois (1 ) , or 


(cl) Finance (1900-10) Aet, 1910 (10 Edw 7, c 8), a 14 (2) TJiat is, 
land uKod m agncultuic , and, for definition of agiicaJture, see note ((/), 
p 551, ante, 

(c) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 14 (2) 

(f) !hul , M 14 (!) Where the agieonient under which the lease deter- 
mined was not, contained m the lease itself, the exeniption is slill allowed 
if the lease wviuld, Lpart from such agrocmenl, have detcimined within the 
pejiod of forty yiMirt {thid ) 

{(/) Revenue Act, 1911 (I dc 2 Creo 6, c. 2), s 3 (3). 

(//) For what is included m the term of a lease, see note (d), p 558, ante. 

Revenue Act. 1911 (1 & 2 Geo 5. c 2), s 3 (4) In a case coming 
undv'i tills head of exemption, such return must be sent m to the Gom- 
18 required to be sent when rovernion duty is payable on thv 
delcntii-ir\1i^)ri of a lease (ibid,) 

(L) 4 uijiicc (19U9-10) Act, 1910 (10 Edw. 7, c 8), s 35(1), and, tor 
dehmtion i.i “ratmg authority." see note (G, p 6C2, anfe 
(1) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s fJi For delinitions 
ot "goV'JiDing body eonstituted lor charitable pu^po^es " nnd ol “legis- 
tered society," see pp. 567, 568, ante. 
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(8) Land is held by a statutory company for the purposes of 
its undertaking and cannot be appropriated except for these pur- 
poses, although it may be temporarily used for other purposes (?//). 

Sect. 5. — Undei eloped Land Duty, 

Sub-Sect. 1 — Definition, 

1322. Undeveloped land duty is a duty on the value of 
undev<dop(^d land. 

(Indevel(/pod land is land which has not been developed by 
the erection on it of dweJlmg-houses, or of buildings (// ) tor tlie 
jmrposes of any business (o), trade, or industry other than agii- 
culture [})) (luit including glasshouses or greenhouses), or is not 
otherwise u.-'O*! hond fide ioi any business, trade, or industry other 
than agiiculturotrjj). It includes land which after having hvm 
developed has loveited to the condition of undeveloped land and 
continued in that condition for the space of a year (r). 

gUB-SwCT \l au^t Collohon of the Duty 

1123. The duly is assessed on the site value of the land. Up 
to the yoar 191 1 this is the original site value as found on the 
genoial valuation (s). 

From that year inclusive, the charge will be raised upon tlie site 
value found on the quinqueiuual valuation to be made of iindevoloped 
land in that year, and this will continue to bo the basis of charge 
until the next following quinquennial valuation takes place, when 
the novT site value then found will be substituted and will foim 
the basis until it is superseded by the site value found when the 
next succeeding qiiniquenmal valuation takes place (i). 

(/jj) I’manoti (lOdU-lO) Ad, (10 ‘^'Iw 7, c 8), s 38; see definition 
of Hlalutoiv coin]Mny,” note (a), p ante 

(i») For the of tlio tcim '‘biuldingR” in other connections, seo 

Flectjom.s, Vol ZsIJ . p ]8.\ note (0, Hhuiways, Streets, and 
Dei DOES, Vol XVT , p 244 , JMEiTwOroLis, Vol X\ , n 477, note (w^. It 
docs not nec( {Jisiii d V bear lliu same meaning lu ie 

(0) “ Business ” means everything ivbicb occupies the time and attention 
and laboui of a man foi the }>uiposo of profit {Smith v. Ande'^^on (1880), 
15 Ch J) 217, C A , ye, Jessel, M R , at p. 258) 

(p) For dcinntioii of “ ai^iiculturc,” sco note (q), p. 551, ante The use 
of land for .n<n]cultural pui poses does not include use as th(‘ site of glass- 
houses (N' in? /// v Ahe/wnone/ (1809), 4 Tax (/UvS 131, H L.) 

(</) Finance (1900-10) Act, 1910 (10 Rdw 7, c 8), s 16 (1). (2). 

(1) Ibid , s 16 (2) (a) The liability ceases as soon as the land is again 
developed or used (ibid,). 

(.9) Ibid , 8. 16 (3). For original site value, see p. 549, ante. For the 
purpose of the assessment of land to undeveloped land duty, the land does 
not include mineials (Fnianco(1909-10) Act, 1910(10Edw. 7, c 8),s 16(4)]), 
This exemption extends, it is submitted, beyond the exemption granted 
to cf‘itain muieial substances fiom mineral lights duty, as to which see 
p 579, post It excludes from the assessment for undeveloped laud duty all 
substances forming part of the crust of the earth other than the layer 
of sod which contains vegetable life, see Glasgow (Loid Provost and 
Magistrate^) v. Fane (1888), 13 App Gas 657 ; Gieat Western^Eailwag v. 
Carpalla United China Claij Co , Ltd , [1910] A. C, 83). 

(t) Finance (1909-10) Act, 1910 (10 Kdw 7, c 8), ss 10 (3), 28. Where 
the periodical valuation has been begun but not completed m the year of 
valuatton, the Commissioners may complete it after the expiration of that 
year {ihd,^ s. 28). 
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1124. Botore the charge for duty is raised, the site value assessed 
is subject to the following deductions • — 

(1) If increment value duty has been paid in respect of 
the increment value of the land, a deduction is made fioni the 
value assessed of live times the amount paid for increment value 
duty (a), 

(2) In the case of land included in any scheme of land 
development, a remission is allow tid of the land assessed to the 
extent of one acre for every complete JEIOO expended by the 
owner or by his picdecessois in title wnth a view to the hind being 
developed (/>) under the scheme, provided that the expenditure has 
been lucuued within twenty years and the land has not since the 
dct(j of tli(j expenditure reveited from the condition of developed 
to that of imdevolojied laud(c). If the expenditure does not cover 
the whol(‘ of the land included in th(> scheme of land development, 
the Commissioiu'is may fix upon the pait of the land to which 
the expendituie shall be attiibuted so as to take it out of the 
category or undeveloped land liable to the dnty(J). 

(3) Any sum may be deducted which has been paid to a laiing 
authoiity in lespect of an increase in the value of the land due 
to any impioveinents made or action taken by the authority (c). 

1125. The duty is levied annually for the year ending the 31st 
March and is payable at any time after the 1st January of the 
year for winch it is charged The charge is at tlie rate of for 
eveiy 20;?. of the net site value (/). 

Sttb-Sect. 3- Jleuwe>y of the Duty 

1126. When assessed, the duty becomes a debt due to the 
Crow'n fioin the ownei of the land for the time being, and must 


(a) Finance (lOOlMO) Act, 1910 (10 Edw 7, c 8), s 16 (3) This 
inclades incienient value duty deemed to have been paid {ibid ) 

(h) Jhid , 8 16, provides foi the expenditure being mt uired on roads 
(including paving, curbing, inetaUing, and other works m connection with 
roads) oi seweis, hut it is submitted that any expenditure meurred with a 
view to taking the land out of the categoiy of undeveloped laud liable to 
the duty would be piopeily taken into account; and where an uiban 
authority under the Private Street Works Act, 1892 (55 56 Vict. c 57), 

B. 6 (see title Highways, Streets, and Bridges, Vol XVI , p. 228), 
expends money m Bewoimg, lovelhng, paving, mctallmg, or flagging, and 
charges the cost of so doing on the piemises fiontmg, adjoining, oi abutting, 
the expenditure incurred in resp'jct of this charge on those piemiees would 
bo propeily taken into account m the assessment of the duty upon an area 
embraced in a scheme of laud development which includes the premises 
upon which the charge is made. 

(c) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 16, (2) (b), as 
amended by the Revenue Act, 1911 (I A 2 Geo 5, c 2), s 4 Thi8„it is 
Riibmitted, will not apply unless the land has continued in the condition of 
undeveloped land for the space of a year, as it is only in such an event that 
the change in its character would be officially recognised ; see the text, 
p 575, xmte 

id) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8). s 16 (2) (b) But an 
appeal lies from the determmation of the Commissioners ; see p 582. post. 

(e) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 36 ; see definition of 
^ rating authority,” note (t), p. 562, ante ^ 

(/) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), ss. 16 (1), 19, 
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be boruG by that owner notwithstanding any contract to the Shot, 5 
contrary. If the assessment is for any reason not made within the Un- 
fbar for which tlie duty is charged, the duty becomes payalile at developed 
the expiration of two months from the date of the assessment; Land Duty, 
but no duty may ho assessed more than three yeais after the 
expiration of the year foi winch it is charged 

Suu-Skct. 4 . — Exempitous 

1127. Undeveloped land duty is not charged in the following Evemptions 

cases UtTeircd 

(1) On land, or an interest in land, held by or on behnlt of the brulduiy. 
Crown or of any Goveniinent department (/O, 

(t2) On any hind the site value of which does not exceed £50 
an acie (?) ; 

(3) On any parks, gardens, or open spaces which aie open to the 
public as ol riglit (L ) ; 

(1) On any woodlands (i), parks, gaidoiis, or’ open spaces 
reasonable access to which is enjoyed by the public or by the 
inhabitants of the locality, including access legularly onjo 3 ’cd by 
any of the naval or military foieos of the Ciown lor the purpose 
of tr.iining or exorcise, where in the opinion of the Cominissjoneis 
the access is of public benefit (?7i) ; 

(5) On land kej)t free from buildings in pursuance of a biuhling 
3chmne(u), wheie it is shown to the Commissioners to be reasonably 
necessary in the interests of the public, or 111 view of the cliaiactor 
of the sill roundings or noighhourliood, that the land should be 
kept unbuilt upon (o) ; 

(g) finance 10) Act, 10lO(l()Edw 7, c 8), s 10 The jH'ar here 
refeiied to is the fniuuci.il year emliUfr the 3I^t Maich (InteipTetalion 
Act, 1889 (52 Sc 5‘] Vict e G3), s ^22; Fuiauce (1909-10) Act, 1910 
(lOEdw. 7, c 8), 8 16(1) ). 

{h) See title Constitutional Lvw, V(»1 VII , pp. 118 et t>cq, 

(i) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 17 (1) 

(1) Ibid , s, 17 (3) For the meaning of the tenn “ open spaces *’ in alher 
Btatutes, SCO title Open Spaces ami Kecuuation CjIkounos, Vol X\\ , 
pp. 681, note (p), 684 

(l) As the use of land as woodbind is a use for agiicultuial pin poses, 
woodlands would also bo entitled to exemption or abatement as land so 
used , see pp 551, ante, 578, pofit. 

(m) Finance (1909-10) Act, 1910 (10 Edw, 7, o 8), b 17 (3) It is 
doubtful whether access allowed to a limited number of the inhabitants, 

6 q , the tenants ot the houses built around the open space, would satisfy 
this condition 

(n) A building scheme should be sufficiently definite to give contiactual 
nghts withm the area for which it is operative I 0 tlio poisons who .uo 
parties to it {Reid v. Bickeniaff, [1909] 2 (^h 305, C A ; WilU v. St John, 

[1910] 1 Ch 325, C. A.) l^ut it the scheme is coinjilete this will be suffi- 
cient, notwithstanding that the vendors of the land may have reserved a 
pow<iir to dispense with some of the roslnctions ot the scheme {EUiston v. 

Reacher, [1908] 2 Ch 665, C. A , applying Osborne v. Bradley, [1903] 2 Ch. 

446, and Formhy v. Barker, [1903] 2 Ch 639, C A.). 

( 0 ) Finance (1909.10) Act, 1910 (10 Edw 7, c. 8, s. 17 (3) (c). When 
exemption from the duty has been granted m respect df land^nder this 
head, the land cannot afterwards be budt over without the consent of 
the Local Government Board, who may attach to its consent such 
conditions as it thinks desiiable in the ciroumstances (ibid,). As to 
the ponrer of parties interested in a building scheme to abandon the 
scheme, see Whitehotiee v. Hugh, [1906] 2 Ch. 283, C. A. 

H.L. — XXIV. 
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SKOT. 6. (6) On land hand fide used for the pin poses of games or other 

Un- recreation under an agreonieni with th(« owner \shich as originally 
developed jnixde could not be determined for a period of at It ast live years, or 
Land Duty ^yhore the cireuinstances are such that the Commissioners are of 
opinion that the land will contimio to bo used for tliesv3 purposes (p) ; 

( 7 ) On land not exceeding one acre in extent occuiiiod together 
■\\itli a dwelling-house, or on land not exct‘eding live anes occupied 
with the dwelliMg-liouse and used as gai Jons or ]>loasiiie grounds, 
provided that tlio site value of the gardens and pleasure giounds 
together witli the site value of the dwellmg-liouse does not exceed 
twenty times the annual value of the gardens, pleasure grounds, and 
dwclhng-liouse as assessed to income tax under Schedule A ( 7 ) ; 

(H) On any agricultuial land ocLiijiied and cullnated by the 
owner, wliere the total value of the laud togiiihei willi any other 
land Ixdonging to the same o^vnoi dotis not exceed i‘r>00 ; 

(li) On any land bcM by or 011 behalf of a latiiig aullioiitv, or any 
statutory comlimation representative of two or more local or lating 
authorities (s) ; 

(10) On any land, or an inteiest in laud, ludd by or on behalf 
of any governing body constituted lor chautalile pin poses while 
the land is used loi the pin poses foi which the body was constituted, 
and including any land held by a registered society, or by a 
coniiiauy incoriiorated in sucli ciicumstances as to be pucluded 
by its Act or cliaiter fiom dividing any piolUs amongst its 
meml)eis(f), and 

(11) On land held by a statutory (*om 2 >any for the piiiiioses ol its 
undertaking, which cannot he aj)piopriiiied by the conipanv except 
to those purposes, including land winch is intended to ho ultimately 
used for woiks in connection with the undei taking, althougji 
pending the cany mg out ot these woiks it is used for other 
purposes (a). 


(p) FiDJTico (1909-10) Act, 1910 (10 Edw 7, c 8), a 17 {l\) (d) The 
o]U!iion ol the (k)mrnissioiiera in icgard I 0 the TnaUcT.s which tluw aie Icit 
to (Icteiiiiine uiidor heads (4), (5) and (0) (soc p 577, aulc, and the text, 
sup a) IS linal and not subject to any app(‘al (ibid ) 

(q) Ihtd , s 17 (4). li tlie land o<»ciipicd with tJie dwclhnir-lionse exceeds 
five acres m extent, the Commissumeis may appoition to the gaidens and 
pleasure grounds, so as to exempt them from the duly, those live acies 
which in their opinion aie most adapted lor this use 9'hey may also make 
any appoitionment of the im'oine tax assessment {ibid , and see title 
Inoome Tax, Vol XVI , pp hy\ietseq) 

(r) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 18 “ Owner ” hero 

includes a person who holds land under a lease which was (origin ally granted 
loi a term ol lilty years or more {%bid ) For general dehmtion of ‘‘ owner,” 
see noie(c), p 654, ante. For detinition ot “ total value,” see p 550, ante 

(s) Finance (1009-10) Act, 1910 (10 Edw. 7, 0 . 8), s. 35 (1). For (lofini- 
uon of “ rating authonty,” see note (?), p. 562, ante 

it) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8). s. 37. The exemption 
iR allowed whether the land is used by the body itself or not (ibid ). For 
definition of ** governing body constituted for oliantable p'ui poses ” and 
of “legistcied society,” scepp. 567, 568, ante, 

(a) Finance (1909-10) Act, 1910(10 Edw. 7, 0 . 8), s 38(1); and, for 
definition of “ statutory company,” see note (u), p. 667, ante The efleot of 
this exempUoji is that all the lands of the company other than ” superfluous 
lauds ” witlun the Lands Clauses Consolidation Act, 1846 (8 & 9 Vict c. 18), 



Part IV.— DuItbs on Land Valdes, 

Sub-Sect. 5 — Abatements and Allowances 

^ 1128 Abatetneiits and allowances are granted as follows. — 

* (1) Where agiicaltnral land was, on the SOth April, 1910, hold 
under a lease or agreement entered into before the 00th Apiil, 
1900, and the landlord has no power to dcitermme th(‘ tenancy of 
the whole or of any pait of the laud, cxeiiiption from the duty is 
granted during the oiiginal term while the tenancy continues 
thereunder. It, liowriver, such a power exists, the exemption of 
that part of the land to which it applies ceases as from the earliest 
date after the 90th April, 1010 (/>), at which the power might have 
been exeicisi'd (c). 

(2) In the case of any agricultural land the site value ot winch 
exceeds ir>0 an acre, the duty is chargeable only on the amount 
by which the site value of the land exceeds tlio value of tlie land 
for agricultural purposes (d). 

Q --]\Iinnal Biijlits Dufy, 

Sub-Skct 1. — Defhniinn 

U29. ]\[inc'ral rights duty is a charge laised annually in respect 
of minerals ir) whudi aie the subject of a mining lease (/) ui 
which aie being woiked by the proprietor (//). 

SuB“S1(T 2 — and CoHedwn of tht DiiUf 

1130 The assessment is made upon tlio rental value of the 
right to wuik the mineials, and of the inineial wayloaves (/i). 
Wheui tb(j right to woik the minerals is ihe subiect of a mining 
lease, tins is tlu^ amount of lent paid in the last working year liy 
the working lesK(e, excejit wliero the lessor is liable under any Act 
to pay any sum on a(*(‘ounL of rates, m which case tho rental value 
IS the sum which vould b^^ ])ayabl()’as rent if the lessee were liable 
for these rates instead of the lessor (i;. Wheie the propuetor 


s 127 (,is lo wliuOi bee title Compulsout PuurmsB of Land and f'oM- 
FENSATioN, ^'ol VI , pp 2G el seq ), aic not chargeable to undeveloped land 
duty 

(h) Tho date of the passing of the Finance (1009-10) Act. 1910 (10 
Edw. 7,c S), imposing tho duty Tlic charge would, it raised, be subject 
in any event to an abateinoiit under the next head ot allowance, see the 
text, sum a 

(e) Fmnnoo (1009 10) Act, 1010 (10 Edw 7, c 8), s 17 (5) 

{d) IhuL, s 17(2) Whore the site value and the value tor agricultural 
purposes dittor, piovi&iou is made for the.keoping of an oil! ciaJ record o£ 
each , see p 507, ante 

(c) As to the g(jneral moaning of the term “ minerals,” see title Minks, 
Miner M. s, and (.Ujafries, Vol XX , pp 502 — 504 Exemption from tho 
duty IS alknved to common clay, common buck clay, common brick 
eaith, or sand, chalk limestone or giavel (Finance (1909-10) Act, 1010 (10 
Edw. 7, e 8), B 20 (6) ) 

(/) For the meaning of the terra “ mining lease,” Bee note (j), p 552, (mfe 
(^) Foi definition of “ propiiotor,” see note (r), p 670, ante, 

{h) Finance (1909-10) Act, 1910 (lO Edw 7, c. 8), 8 20 (1) 

(i) Ibul , s 20 (2) (a), as amended by tho Finance Act, 19f2 (2 3 

Geo 5, c. 8), R 11 (ij For definition of “working lessee,” aee note {s), 
p 670, ante Where it is shown to the Commissioners that the rent paid 
by a working lessee exceeds tho leut customary in the district, and 
partly represents a return loi expenditure on the part of the proprietor 

u 2 
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Sbot.6 himself works the minerals, the rental value is the sum which 
Mineral would have been received as rent by him in the last working year if 

Eights the right to work the minerals had been leased to a working lessee 

Duty. for a term and at a rent and on conditions customary in the 
district and on Ihe basis of the leasee paying all rates in respect of 
the minerals (fc). The rental value of a wayleave (i) is the amount 
of ront(?n) paid by the working lessee in lespectof the wayleave (7i). 

Ucturnsto 1131 . To enable the duty to be assessed, every pro])rietor of 
Commis- minerals, and every person who receives rent in respect of the right 
sioncra. to work luirieials or of any mineral wayleave, must furnish the 
Commissioneis when called upon to do so with a return showing 
the rent leceived by him or, in the case of a proprietor wlio himself 
works the mineials, the pai'ticulais of the mineials worked (o). 
Penalty foT Any proprietor and any peison receiving rent who makes default 

detault m 

making wliich would ordinarily have boon borne by tbe lo«isoo, tho roniinH- 

retum, Rioners must sunstitute as the lontal value of the light to woik the 

mmerals, or the mineral wayloavos as the case may be, the leut winch 
they dcteimme would have been the lent customaiy in tbc district had 
the oxpendituie been borne by the Iosmoo (Finance (1909-10) Act, 1910 
(10 Edw 7. c 8), s. 20 (2)) Tlioio is a light ot appeal by any ]>o[soii 
aggiioved by tbc detoimination of the Commissioneis {ihtd , s 33 (1) ) 

(A) Finanoo (1909 10) Act. 1910 (10 Edw 7, c 8). s 20 (2) (a), (b), as 
amended by the Finance Act, 1912(2 & 3 (Jeo 5, c 8), s 11 (2) The 
(/ommissionera may fix what this rent would be {ibid ) Whoie t^e enouin- 
stances of a district are such that the rent customaiy m the district 
cannot be satisfactorily anivod at, the rental value adopted is tlie rent 
which would be pavable under similar conditions elsewhere (Finance 
(1909*10) Act, 1910 (10 Edw 7. c 8), s 24) 

(/) “ Mmci a I wayleave ” means any wayleave, aiiloave, w^ateileave, or 
right to use a shaft, granted to or enjoyed by a woiking les>ee, wliethei 
above or under gioiuid, for the purpose ot access to oi for tno conveyance of 
the minerals, or the ventilation or drainage of the mine, orothoiwisein con- 
nection v/ith the w^orking of the minerals (Finance (1909-10) Act, 1910 (10 
Edw 7, c 8), 8. 24) As to wayleaves geneially, see title Mines, AIinerals, 
AND Qr aeries, Vol XX , pp 586, 587 
(w) For tho geueial definition of “ rent,” sec note (/), p 572, ante In 
addition to the meaning there given, it includes for the puiposes of the 
charge of duty on mineral rights any tine, premium, or foregilt, or any pay- 
ment m the naiuie of a fine, premium, or loregift , and whoie any rent p. id 
is not m money or money’s w'oitli tlio Commissioneis may fix its value 
(Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 24). For consuleialion 
paid other than in money’s worth, see title Estate and Other Death 
Duties, Vol. XIJT , pp 277, 27S; Woheifon {Baion) v A.-G., [1898] A C. 
535 , Holwell Iron (o , Lid v Midland Railway, [1910] 1 K B. 296, C A 
For the purpose of tho charge of mineral rights duty, rent includes aiTeara 
of rent paid during the working year (Beatifoit (T)uie) v Inhnd Revenue 
Comrmmoneis^ [1912] 2KB 281), 

{n) Finance (1900-10) Act, 1910 (10 Edw. 7, c 8), s 20. 

(o) Ihtd, 8 20(3). Minerals which are being won lor the purpose of being 
immediately worked, that is, which are being put m such a condition that 
they can be continuously worked in tho ordinary way, are deemed myierals 
winch are being worked (Finance ( 1 909- 1 0) Act, 1910(10 Edw 7, c 8), s 24 ; 
Leu i«v. Fotherqtll (1809), 6Fh App 103). And minerals which are being 
woiked are deemed to include all which would in the ordinary course of 
eventa he worked by the same colliery, mine, quairy, or open working 
(Finance V 1909- 10) Act, 1910 (10 Edw. 7, o 8), s 24), provided tliat, in 
the case of leased minerals, the lessee has the right to work all the minerals 
under the leaao ; see UodQfton v. Field (1806), 7 East, 613, 620 But it is 
submitted that this would not apply to two sections of a coaKiold between 
which a stiip of land intervened, where, but for the strip, the whole of the 
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in furnishing this return is liable to a penalty not exceeding £50, 
recoverable in the High Court ( p). 

SuB-Si:cT. 3 — lletovery of thr Duty, 

1132. irmerals which are exempt from increment value duty, 
and are liable only to mineral rights duty, as being, on tljo 30th April, 
1909, the subject of a mining lease or being worked by the pro- 
prietor, become liable also to increment value duty if at any time 
subsequently they cease for a period exceeding two years to bo 
the subject of a mining lease or to be worked, as the case may 
be (q). 

1133. The duty is charged (r) at the rate of 1.9. for every 20s 
of the net rental value, and when assessed becomes payable 
at any time alter the Ist Januaiy in the jear for which it is 
chaiged (.s*) 

Ihity unpaid is lecovorablo as a debt due to the Crowui fiom the 
proprietor of the minerals where the minerals are worked by him, 
and m any other case from the immediate lessor of the working 
lessee, and a contract madej between the immediate lessor and the 
woikmg^loHsee that the lattei shall 2 ^ay the duty is void(/). 

1134. Any piopriolor or any lessor of minerals who is liable to pay 
mineral rights duty in rosiiect of the minerals is entitled to deduct 
fiom the sum payable by him any amount jiaid by Inm in the same 
year in respect of annual increment value duty on the mmeial8(a). 

coal in one of ilie soctions could have been worked from the shaft sunk for 
the other Portion , see Be ^laynard's Settled Estates, [ J899] 2 Uh. 347. 

(p) Finance (1909-10) Act, iOlO (10 Edw. 7, c 8), b 20 (3) Thirty days 
are allowed within which to make the letum The rent to be letuined is 
tlic gross lent, including dead rent, royalty, ovei gettings, and all paymonts 
of a similar nature , sco forms of notice and leturn issued by tho Coin- 
in spioiioro Tlic notice requiring a letiirn to be made may be sent by post 
{ibid , p 31 (4) ) It must speedy with sufficient particularity the mineral 
pared of land for whic,h the leturn is required , aud it must not call upon 
the person to wdiom it is addios^ed to send iii the particulars within less 
than the tliirty days allowed by the Act , tliepeison to w'hoin it is addiessed 
may be called upon to fnrnibh the particulais to some person nominated 
for the puipose by the Commissioners as w^ell as to the Commissioners 
themselves {fhfson v. A -(7,, [1912J 1 Cli ].>8, C A. , Bwghes v A -G , 
[1912] 1 Cli 173, C A ) 

((/) Finance (190P-10) Act, 19 10 (10 Edw 7, o 8), s 22 (2) ; see pp. 568, 
669, ante 

(r) Tho duty is chargeable on the rent actually received within the 
working year, including arrears due on acebunt of woj king in a previous 
year, but only on the net amount of such arrears less income tax (Beaufoit 
(Duke) v Inland Bevenve Commisstoneis, [1912] 2 K 11 281). Super- 
tax IS not to be deducted from the gioss assessment lor mineral nghts 
duty {ibid ) 

(/i) f’inance (1909-10) Act, 1910 (10 Edw 7, c 8), s 20 (1), (4) The year 
is the financial year ending the 3 Ist March. 

(() Jbtd , B 20 (4). But a lease which provided that the duty should be 
paid by the lessee would not on that account be wholly void, but only as 
regards the payment of tho duty ; see title Landlord and eTenant, 
Vol XVIIL, p. 476, note (b) For recovery of debts due to the Crown, 
see title Crown Practice, Vol X , pp let seq, ; and see pp. 737 seq , post, 

(a) Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), s. 22 (6): aud see 
p. 569, ante. 
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Sect 6 U35. Tf an immediate lessoi, who has paid the duty, is himself 

Mineral a leasee of the riftht to work the minerals or of the mineral way- 

EigfHts leave in respect oP which the duty w^as ])aid, he may deduct froiti 

D^ity. the rent ])ayal)le by him a sum equal to tlio duty cliai^eable on a 
Righri^ rental value of th(3 same amount as the rent 'which he pays (h). 

interraecJiaie In th(‘ same wnv, anyone fiom the rent payable to whom such 

lessor to ^ deduction Iris ))oen made may himself make a couesponding 
dec net duty. jgjjt pa\nl)lo by lain m respect of t.iio light to 

wojk the mineials, or ot the mineial wayles-vetc) Any person 
refusing to allow a deduction piopeily claimed for duty so paid is 
liable to a penalty not exceeding £50 recoveiahle in tiie High 
Court (d). 

Sect. 7. — Appeals to a Jteferee, 

Sub-Sl(T. 1 -CiKunnh of Appeal 

Grounds of 1136. Except in ciiscH where ilie decision of the Coninuhsioners 
appeal jg expressly declared to be final (c), any person aggneved may 
appeal against • — 

(1) Their determination of the total value or the site value of 
any land yf) , 

(2) The amount of their ash(‘ssment of any duty (g ) , 

(8) A refusal by them to make the allowance claimed whme they 
are competent to make the allow.mce ; 

(4) Any appoitioninent of the value of the land or of duty or any 
assessinmit or aiqioilioimiont made by them of the considei ation for 
a iiansfer on sale oi a lease (//), or 


(6) Finaiioo (1000-10) Act, 1910 (10 Fdw 7, o 8), b 21 Where the 
rental value ui)oii wliitli the duly was astoC'^sed is a reduced rent sub- 
stituted for that actually paid by the woiking losRce, a conespouding 
i eduction must bo made in the sum which the immc^dialo lessoi is entitled 
to deduct liom tlie lent payable by liim to his lessor {ihul , s 21 (4) ). 
The. deduction must be made on the lost ona'-ion ot the payment of rent 
ncit alter the dale when the duty was paid , see title JjANdlokd and 
Tenant, Vol XVJlI,p 477 

(e) Finauce (1009-10) Act, J910 (10 Edw 7, c 8), s 21 (1). 

id) Ibid , a 21(3) Pioceediiigs lor recoveiy of tlie penalty can only be 
taken in tlie name of the Attfuuey-tjlencjal (Inland Tteveuue Regulation 
Act, 1890 (63 & 64 >"ict c 21), s 21 (I) ) 'They should be commoiiced 
witliin two years nei»t alter the penalty was incuiied {ihid , s 22 (2) ) As 
to the light to a peiuilty so recovered, see A -G, v JUetet Corporation, 
[19111 1 K. B 1092 

(c) This 18 BO as regal ds their«deteninnation of the question whether an 
access allowed the public, or a section ol the imblic, to open spaces is of 
public benefit (seep 677, un/e), or whether it is in the interest of the 
public that ceitam land should bo kept fice from buildings under a scheme 
of land development, or whether laud sot apait ior games or other 
recreation is hotid fide devoted to that use (Finance (1909-10) Act, 1910 
(10 Edw 7, c 8), s 17 (3) ; and see p 678, ante) ^ 

(f) For dehmtions ot “ total value ” and “ site value,” see p 650, ante, 

(g) On an apiieal undci this head the appellant cannot raise the question 
whetlier the onginal total oroiiginal site value was conectly fixed (ibid., 
«.33(lhh)). 

(k) The ('‘ommissionora have power to apportion any original site value 
or other site value wheie a part only of the paicel of laud as oiiginally 
valued is the subject of the chaige of duty (t/ad , s 29) The unit for 
valuation purposes is normally eacli pieoo of land in sepaiate occupation 
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(5) Thoir dotormiiiatioti of any other matter wl’icli by the Act 
ijupoBiug the duties they are autliorised to determine (i). 

ISUB-Sm’ 2 -(Mitiims of Appeal 


Sfct 7. 

Appeals to 
a Referee 


U37. An appeal against a valuation can only be brought by a Who may 
person wlio has toiinally given notice of objection and who is an 
owner of the land or a person having a sLitutory iiitiuest in the 
land ; but, vliiao a lessee is the owner, the jioison entitled to the fee 
simple reveiMoii, oi to a leasehold revfjnion for a tcun of inoie 
than twenty-one yeais, may also appeal (A) If tlie teiuiiit for life 
and the tiiisteea of settled land exercise a discretion as to ^^heiher 
tljoy ^vlll accejit a jiiovisional valuation, the court will not interfere 
at the iiibtaiiee of the leversioner (/). 


1138. The appellant must give notice in wilting of his intention Notirpof 
to ajipeal, setting foitli the groniuls of the ajipeiiUand he is not 
entitled to ivly at the lieaiing upon any giounds otlna Ihin those 

thus set out (m), 

Suii-SioT 3 — Con^iiioiwti <>J 

1139. The ap])cal is to a refoieo who is selected from a pamd of Referee 
refeieos appoinleil liy a Pieference Committee consisting of the Loid 
Chief Justice of England, tlie l^Iaster of the Jiolls,aiid tlio Presidimt 

of the Surveyors’ InstituiioiHa)* 


(sec p 535, anU), or, on the request of an ownei of eouliguoiia pieces of 
land, <iny iiuinbei ot bucli pieces the a^urc^ate ana ol whuh does not 

exccf'd 100 acres (Ihnaiue (1000-10) A< 1, 1010 (10 Kdw 7, o 8), s 20 (1), as 

amended by the llevcMine Ac(, 1011 (i 2 (Jeo 5, e 2), s 5) VVheie a 
pait only ot the fee simple ot llie land is Ihe hubjeet ot a tiausfer or lease, 
an ay)])oitionineiir ol the uhole mneinent value duty payable ou the tee 
feiniple value iiiiist bo made , see Fmaiiee (1000-10) Act. tOlO (10 Edw 7, 
c. 8), BS 20 (2), 32 (3) , Slat U A: O , 1010, p 305, ir 2, 3. 

{t) Finance (1000-10) Act, 1010 (10 Edw 7, c 8), s 33. 

(Y) For delimtions ol see note (c), p 551, ante, and, for 

dcfiiiitioii of “ Intel est,” sec nolo [h), p 558, ante 

{Ic) Finance (1000-10) Act, 1010 (10 Ed\^ 7, c 8), ss 27, 33. But the 
rclcreo may, sJiould he sei* nt, allow any thud jierson who appeirs to him to 
be interodted m the land, or m the iiuttei ol the appeal, to put his case 
befoie him in wutm^', oi to take ]>ait in any consiillation with reitaeiice to 
the appeal (Land Values (lieiaee) Rules, 1910 (Stat. K & 0 , 1010, p 398), 
r. 11) 

(1) Be KnolUfs^ Tnisls, i^tiumhre v lladam, [1912] 2 Fh 357, C A 
{m) This may, howevci, be done with the leave ot the lelcree (Laud 
Values (Koieioc) ILiles, 1010, i 8) hi the case ot an appeal against a 
valuation, the notice of ajipeal must not he given heloie IJio exjuiation ol 
thirty dav^s altei notice ol objection to the valuation has been given 
by the appellant, .nid, it the Oommissioiieis h.lve eu him notice that 
they do not intend to amend their valuation, the notice ol apiical must 
be gwn within thiity days .itter such notice 11 the appeal is against 
an assessment, apportionimuit, lefiisal to giant an allowance, or other 
determination of the Fommissioncrs, the notice to appeal must be given 
within thirty days after the doteiiuination ol the Com mission cis has been 
notified to the appellant [ibid , r 4) 

(w) Finance (1909-10) Act, 1910 (10 Edw 7. c 8), ss. 33 (2), (5), 34. In 
the case of the death or incapacity of the reteroo oiigimilly soleotod, or if 
it IS shown to the Refeieiice Committee in any other case that it is expedient 
to do so, they may, at any time before he has given his decision, revoke 
the reference to the selected xcicree and select another referee to try 
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Sub-Sect, i,-— Procedure on AppeaL 

U40. Either party may appear before the referee by a represen- 
tative (o). 

The referee must, without delay, arrange with the Commissioners 
and the appellant as to tho time and place of hearing, and both 
parties must furnish him on his request with any documents or 
other information which it is m their power to give, and which he 
may lequire for the purposes of the appeal {j)). 

1141. The decision of the referee must be in the form contained 
in the Schedule to the Statutory lUiles or to the like effect, and 
copies of it mubfc bo furnished by liim to the Reference Comuiitteo, 
the Commissioneis, and the appellant (. 7 ). 

Wlion tlie Conujiissioneis have rcceivi'd nidice of tlie decision of 
a referee, tiny uiu&t without delay make such alterations in their 
lecords and other documents as maybe nectssaiyto give effect 
to it(0« 

Sect. 8 — Appeals to the High Couit. 

SrB-8EiT 1. — (\mdiUon8 of Apptah 

1142. Any person aggrieved (s) by the decision of a referee may 
ap])eal against tliat decision to the High Couit, subject to the con- 
ditions laid down in tlie Uulesof Court governing such appeals, and 
to certain provisions of the Finance Act, 1894(f). 

Slb-Seup 2,— The (Wrt 

1143. The appeal is to be set down for hearing upon the l^evenue 
side of the King’s Eencli Division ot tlio High Court, but it may by 
ordei of the court or a judge be heard before a judge of the 
Chancery Division, or at assizes (?/) 

ilie appeal (Laud Values (Rclciec) Rules, 1910, r. 10) Any referee 
a]>point.ed must be a jieisou who is a inomber of the Surveyois’ Institution 
01 bas expel leiiee m tho valuation of land (Finance (1909-10) Act, 1910 
(1(1 Edw 7, c 8), 8 34) 

(0) Ibid , 8 33 (3) Wlien the CommiBsioncis have received notice of an 
appeal against total 01 site value on a provisional valuation made by them, 
they must give notice ot the appeal to any peison from whom they have 
lequiied a return ol the land or who is entitled to ap]»ly to thorn tor a copy 
ol the piovifeional valuation (Land Values (Referee) Rules, 1910, r 11(2)) 

(p) Finance (1909-10) Act, 1910(10 Edw 7, c 8), s 33 (5) ; Land Values 
(Refoiee) Rules, 1910, r 7 Tho conduct of the proceedmgs is in the 
diseiction of tho leleiee, subject to any special directions given by the 
Reteieiice Committee (thul ) • 

(7) See Land Values (Kcfoiee) Rules, 1910, Sched II. 

(r) Ibid , 1 12. 

(a) ** Poison aggneved ” includes the Commissioners (Revenue Act, 1911 
(1 & 2 Geo 5, c 2), s 7) 

(1) 57 & 58 Viet 0. 30, s 10 (2), (3), (4); see Finance (19P9-10) 
Art, 1910 (10 Edu 7, c. 8), s. 33 (4) The appeal may, in the case of 
sill all opiates, be to tlie county court ; see p. 586, post. The Rules of 
(’oiirt governing the procedure on appeal are embodied in R S C. 
(I'hnancc^iOOO-lO) Act), 1911 ; Yeaily Practice of the Supreme Court, 1913, 
pp. l.>73, 1.574 For the provisions of the Finance Act, 1894 (57 & 68 Viet, 
c. 30), leb rred to, fiee title Estate and Other Death Duties, Vol XIII., 
pp. 226, 227 , and see Yearly Practice of the Supieme Court, 1913, pp. 1673 
et seq, 

(m) K. 6 C (Finance {1909*10) Act), 1911, rr 6, 6 (1). If the petition 
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Sttb-Sbct. S.--->Frocedure on Appeal* Sact. 8. 

«1144. Proceedings are commenced by petition filed T^'ithin one 
month of the date of the referee’s decision and setting forth the 

facts and the contentions of law upon which the appellant alleges * 

the decision was erroneous (t?). Petition, 

A copy of this petition must be served on the Commissioners of Service. 
Inland Kevenue within seven days of the date of filing {a\ 

Within ten dajs of such service the respondent must serve a liespondent’s 
notice oil the apjiellant stating how far, if at all, he admits the facts 
and contentions stated in the petition (a). mission. 

Within twenty-eight days of service of the petition, the rospon Respondent’s 
dent must seive upon the appellant a furthei notice stating the 
facts and contentions of law upon which ho intends to rel’^ at the 
hearing, and he may call upon the appellant to state whetiiei and 
to what extent he admits the facts and contentions of law lelied 
upon by the lespondont (/>). 

Within seventeen days after sei vice of this notice either of the Setting down, 
parties may set the petition dowm foi h(‘aiing (c) 

1145. On an apiioal where the Comnnssioiieis allege that any Security for 
sum iH due from an appellant by way of duty, they may apjily by claimed 
suinnums before a judge m chambers to have the proceedings 

staged until the appellant has paid or given security for tlio duty 
claimed, and upon such summons the judge may make such order 
as seems reasonable m the ciicumstances (d) 

1146. FATopt bv consent or unless it is otheiwise ordeied, only Evidence 
oral evidence is admissible at the hearing of the appeal (c), 

Sub-?!kct A—Fmther Appeal 

1147. The decision of the coin t is final, except by leave of the (’ourt of 
couit or of the Court of AppeaK/). An appeal lies witliout leave Apjuui 

IS heard at assizes, the appellant is in the position of a plaintiff wtJbhm 
li S. C, Ord 36, rr 22 b and 28 (K S C (Finance (19U9-1U) Act), 1911, 

1 6 ( 2 )) 

(v) K S C (Finance (1009-10) Act), 1911, rr 1,2. Excei‘t with the 
leave of the court, the appellant is not entitled to rely on any facts or 
coiitenhonb of law other than those set forth m the petition, and the 
respondent is not entitled to rely upon any facts or contentions ol law other 
than those stated bv him m his notice served on the appellant (ibid , r 8) 

(rt) Ihtd., r. 4 (2) ' 

(&) Ibid, r 4 (1); and see ibid , r 8, note (v), supra The parties to 
the appeal must also exchange hsts of ail documents in their possession 
relating to the matter in issue, and give inspection at all reasonable times 
of any of those documents not protected by pnvilege, and provide copies 
of them on the usual terms (R S C (Finance (1909-10) Act), 1911, 
r. 9). The petition may be amended at any st«ige oi the proceeding by 
having any matter struck out by order of the judge on the apphcalion of 
the respondent (ibid., r. 13, applying 11 S. C , Old 19, r. 27) , and the 
court may allow the amendment of the petition by the appellant on terms 
(R S. C (Finance(1909-10) Act), 1911, r 12) 

(c) Ibid , r 6 , 

(d) Ibid., T. 14 An order so made may be subsequently varied or dis- 
charged on the apphcation of either of the parties (ibid ) 

(e) Ibid , r 7. ' 

(/) Finance (1009-10) Act, 1910 (10 Edw 7, o 8), s 33 (4), applymg 

the Finance Act, 1894 (57 & 58 Vict. c. 30), s. 10 (2). 
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from tho decision of the Court of Appeal to the House of 
Lords {g\ 

Sect 9.^ Appeals to the Connfy Court. 

Sub-Rkot. 1 --Conditions of Apptal. 

1148- Whore tho total value or the site value as fr [ d hy tho 
Commissioners of the property in respect of whieli the dispute has 
aiisen does not exceed ii500, the appeal against the d^‘^'l8lon ol tho 
refeiee may ho to tho county court of the county or place in 
which the apjiollant resides or the property is situated (/o. 

Sob-Sect 2 — Prwedure on Jppml 

1149. The appellant must, within one month from the date of 
the decision of the referee, file a petition sotting fortli specilically 
the facts and contentions of law upon which ho alleges that the 
decision was oironcouB(i). 

1150 The rules as to admissibility of evidence, discovery and 
inspection of documents, and notict'S to (nthor side to admit facts 
lelied upon hy tluj oIIh*!, are the samo as in tlio case of an appeal to 
the High Couit, and tlio county couit judge lias the same power as 
a judge of the High Oomt as to making or vaiying an order on an 
apiilication of tho Oommibsioiiers tliat tho action may be stayed 
until the duty alleged to he due shall bo paid or secured (/> ) 

1151 Tho date to he fixed for hi^anng must not ))e loss than 
sixty (lays from the da> of tho filing of the petition (/) 

SijB-Si\r o —furthf) J/yieal. 

1152. Either paity aggrieved with the decision of the county couit 
judge may appe.il theiohom to the Couit of Appeal (m). 

(0] Appellate Juiisdiction Aci, 1870 (.*>9 & 40 Viet c TiO), s 3 As to 
appeals to the House of Jjoiils, see title Pauliamunt, Vol XXI , pp 643 
d seq 

(h) Fmanio (1909-10) Act, 1910 (10 Edw 7, c 8), s 33 (4), as amended 
by the Revenue Act, 1911(1 A 2 Geo 5, c 2), s 7 An appeal by the Com- 
inissioiicrs against the cU'cisiou ot a leteieo would, it is submitted, fie to 
tlie county com! ot the place wficre tfio valuei who made the valuation 
ri'sides oi the land js situate The i evidence of the Commissioners lor the 
puipose of liiiiig juiivsd let lull is Somerset House, Strand, Loudon, see 
Taylor v. Crou land Gas and CoLe Go (1855), II Exefi 1 ; Keynsham Blue 
jAUf, Lime Co v. BaLej (1863,\ 2 H & (' 729. As to county courts, 
geneiaJly, see title Couity ('’ouuts, Vol VTIJ , pp 405 ei seq. 

(1) County Court EulOvS (Stat K &0,1911,p 35), rr. 33, 34. At the 
tiial of the petition the appellant oanuoL rely upon any facts or oonten- 
tions of laAv not stated in tlie petition uiile&s hy leave of the j'udge (tbui , 
I 40) The judge may extend tfio tunc for tiling the ])e1ition or for scjrving 
any petition or notice upon such tcims (if any) as the justice of the case 
may leqiure {ilnd , r 43) 

Counly Couil Rules (Stat R & 0 , 1911, p 35), rr 36, 37, 38 ; see 
p 585, auit > , and see title Giscoveby, Inspection, and Inieriiogayoiubs, 
Vol XI , pp 35 ct seq 

(1) Lbui r 35 (2) Atloi fifing the petition, a sealed copy is given to the 
appellan i )>y l fie registrar lor service on the respondent 'L’his service must 
be effe'ded within seven days of the dale of fifing (ibid , r 35 (3) ). 

(w) Einanee (1909-10) Act, 1910 (10 Edw. 7, c 8), s 33 (4). 
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Part V.— Customs Duties. 

a 

Sect. 1. — Introductoi y. 
yUB-SECJ 1 — In Ut‘}i€}al 

1153. “Duties of customs” or “custoiiis duties” aio duties or 
tolls pii.yal)le u])oii commodities exported fiom or irapui ted into this 
countiv, as ojijiosed to “excise duties,” \^h]ch are payable upon 
articles produced find consumed at bomo(/i) 

1154. (ioods lial)l(' 10 a customs duty may l»o mijioited into 
the liniied Kingdom only by such legal quay, wharf, or other 
place (o), and subject to such rcouhitions, as the Commihsioners 
of Customs and K\ciso ( p) may hom time to time proscribe. Goods 
landed otheiwise aie liable to forfeituio((/) 

1155. Upon the iimval m any Diitish poit ot a vessel from 
beyond the seas, the master or other losjxmsible ofticer must, 
witlnn twenU-lour houis and befoie hicakiiig bulk, makii report 
in the piesciibed form to the piopei ofticer ot custmiis ot the 
particul.iis of Die cargo (r). Failine to make due riquiit mvolyes a 
penalty of JLIOO, and the goods not leported may he detained («). 

1156 If the caigo includes dutiable goods, the impoitei (/) must 
make due “ entry” (//) ol such goods on the pj escribed foim within 
fourteen days (exclusiye ot Sun(bi3s and holidays) after the anival 


Sect. 1, 

Introduc- 

tory. 

Duties on 
cxpoits and 
impoits 


Place f)f 
impoitat ion 


Keport on 
anival at 
poi t 




(n) See Stioet’s hiuv Dictionary , ^YhartolPsLaw T.oxicoii ; Munay’a New 
liuglisli DietioniiTy In modern limes enstorns duUeH have seldom been 
iinpoB(d iiixm expoited commodities 

(o) Loir.il quays foi the ladim^ and unlading of goods are appointed by 
Tieasuiy Wauiint (llaibouts, J)o(ks and Pjcis Clauses Act, 1847 (10 & II 
Vict c 27), s 24, DusD'ms Doiisolidalion Act, 1870 (30 & 40 Yu*t c .30), 
b 11), see title Conshti'TJOk \.l Daw, \ol VI , ]» 159 Tlio importation 
ol some classes ol goods, such as baicbaun, tobacio and wine m cask, is 
lostricted tob])Ccaa] ports, see])p 599, noto(c), bU7, note (/>), 009, note (h), 
post As to the right ol public user of poits, and as to the limitation ot 
importation and cxjioitatioii in lime ol war, see title (^ojnsthutional 
Lxw, Vol VI , pp 4f)0, 401 As to qua>>and harbours geneialJy, bee title 
Watehs and \Vateiicoi'USEs 

(p) As to the Coinimssionejs ol Customs and Excise, see pp 644, 545, 
(mte 

{q) Cuhtoms and Inland I'cveiiuo Act, 1881 (44 45 Yict c 12), 8 13 

This restiiction is not limited to goods liable to a customs did y 

(r) Customs Consohdalion Act, 1876 (39 & 40 Vut c 30), s 50 A 
vessel IS considered to ha\c aiiived when she comes within the limits of tlu 
port (i/)id , 8 40 ; and see Alqoma Central Kailway v li , [1903] A C 478, 
P C ). It IS pait ot the pieiogative of the Oiowii as incident to the duty ol 
customs to ap])oint officers to gauge all gaug.iblo ai holes impelled into the 
kingdom (London Vorpoiatwn v Long (18(»7), 1 Camp 22). As to olficcrs 
of customs and excise, see pp 545 et seq , ante 

(8\ thistoms Consolidation Act, 1876 (39 40 Vict. o 36), s. 51 As to 

the recovery ot customs penalties, see ]>p 737 et seq,, post 

(t) “Importer” means, includes, and applies to any owner or other 

person for the tune being ])ossessed ot, oi bonelicially mtciosied in, any 
goods at and fiom the time ot the impoitation thereof until the same are 
duly deliveied out of the charge ot the officers of customs' (Customs 
Consolidation Act, 1876 (39 40 Viot c 36), s 284) 

(u) A customs “ entry ” ot goods is a desoiiplion of the goods, their 
origin and destination, given in one of the forms set out m the Customs 
Consolidation Act, 1876 (39 & 40 Vict c 36), Sohed. B, 
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of the vessel and before unshipment of the goods. This may be 
done eililier by peifect entry or by entry by bill of sight (v). 

Perfect entry may be either for goods to be immediately cleared fbr 
home use on payment of the duty found to be chargoa])le thereon {a) 
or it may be for goods to be deposited in a duty-free warehouse (h). 

The entry by bill of sight is a provisional entry of the goods made 
when tlieimpoiter or his agent is unable for want of full mfoimatiou 
to make a perfect entry of the goods (c). Where goods liave been 
landed on a hill of sight, full and perfect entry must be made within 
three days after the landing (rf). 

All entries are made in duplicate, and delivered to the collector 
or other pioper officer of customs at the port (r). 

1157. Entry having been made, the iinpoitei is required within 
fourteen! days of the ai rival of the vessel, or such fuither time as 
the Ce>mniiHSJOijera may allow, to land the goe)ds(/), but unless by 
special permission of the Commissioners they must not he lauded 
or put on shoie on Sundays or holidays, noi on any other da}S 
except between the houis of 8 a.m. and 4 ixm fiom the 1st March 
to the 3lst October, both inclusive, nor except between the hours of 
1) a.m. and 4 p.m. duung the remainder of the year(^/). 

1158. All dutiable goods imported must be produced to the 
pioper officer of customs for the purpose of examination and 
account (/i). If it is found that goods of one denomination are 
concealed in a package of goods of another denomination, or 
it any package docs not coiiespond with the entry, or if any 
package contains other goods or goods subject to a higher late or 

(i») Customs (\)iisoJidation Act. 1876 (39 &; 40 Vu't c 36), s 73 
If not entered, the goods may be com eyed to the King’s w'ai chouse, 
and, it all duties and chaiges on them aie not paid witlim three months, 
they may be sold {ibid ) This apphes to imported goods m general, 
but neither entry nor report is required of diamonds or bullion, or 
of lobsters or fresh fish of British takiiig imported in British ships ; the 
Commissioners may, however, roquiie an account to be rendered ol gold, 
bulbon and diamonds (Customs and Inland Kovenue Act, 1881 (44 & 45 
Vict c 12), b 13 ; Kevenue Act, 1898 (61 & 62 Viet c 40), s 3) 

(a) Customs (’onsolidatiou Act, 1876 (39 & 40 Vict c 36), s 55. 

(b) Ibid , F. 57. 

(c) Ibid , s 58 

(d) Ibid , s 61 If the peifect entry is not duly made and the duty paid 
on the goods, they are regarded as goods unlawfully shipped (A. -6? v. 
Ilawkcfi (1830), 1 Cr & J 121 ; A -(?. v Iluiel (1843), 11 M & W. 585) 

(e) Customs Consolidation Ac<:, 1876 (39 & 40 Vict c 36), s. 65 Entry 
IS not required lor the le-importation ot British goods of a kind which, had 
they been loreigii, would have been liable to a duty of customs, provided 
they are brought back witlun five years from the date of exportation, that 
then Kiciiuty is ostabhshod to the satisfaction ol the Commissioners, and 
that the drauliack, if any, paid upon them is repaid (Customs and Inland 
Uevcime Act, 1879 (42 & 43 Vict. c, 21), s, 6) In the case of British spuits 
e'^pwited, the excise aUowaiice paid on exportation must also be repaid 
when they axe brought back (Spirits Act, 1880 (43 & 44 Vict c 24), s. 69) ; 
and, as to^diawbacks and excise allowances, see pp. 697 et seq , post. 

(Jf) Customs Consohdation Act, 1876 (39 & 40 Vict c 36), s 73 The 
period allowed lor landing has been extended to twenty-one days by 
Minute of the Commissioners dated 4th August, 1881. 

(o) C’ustoms and Inland Kevenue Act, 1881 (44 & 45 Vict o. 12), a, 9. 

(h) Customs Consohdation Act, 1876 (39 & 40 Viet. o. 36), s. 77. 



Part V.-— Customs Dutijbs. 


other amount of duty than those of the denomination by which 
such package or goods were entered, such package and goods 
*are forfeited, and the person who has impoited the goods or caused 
‘them to be imported is liable to a penalty of £100 or treble tlie 
value (0 of the goods at the option of the Coinuiissjoneis (j). 

Any person making a false declaration, or signing or using a false 
document, or untruly answering questions put to him by any officer 
of customs as to matters under the diioction of the Ccuiimissiouers 
is liable to a penalty of £100 (/c) 

1159. Uj)Ou completed entry and examination of tlio goods, the 
duty found chargeable thereon may bo jiaid, and they may be 
cleared for home use(Z), oi tlioy may be deposited in a duty-free 
warehouse appioved for the custody ol goods of that kind, i»i winch 
case payment of the duty is postponed until their delivery for home 
consumption {m) 

Sub-Sect ‘2 ~~ W a) chousing 

1160. When warehoused, the goods are required to b(^ kept so 
as to be readily accessible, and the warchouse-keep.T must luoduce 
them when required to do so by an officer of customs and evcise(?0. 

The warehouse-keeper is alone rebponsiblo to the jiropiiotor of 
tho goods for their safe keeping while m warelious(3, but should goods 
wareliousod be destroyed or embezzled by an oilb or of customs and 
excise not acting in the execution of Ins duty (o)or by the aid or 
assistance of such officer, the Commissioners may, with the consent 
of the Tieasury, make good the damage sulfeied by the importer or 
consign(30, ])ruvided that the guilty official has been piosecutcd to 
conviction hy the importer, consignee, or warehouse-keepor (jw). 

(i) 'I'ho vmIuc to be talion is to be estimated according to the rate and 
price fc*i Avliicb the best goods of the bke soit oi kmd and denoniiriation for 
wbicli the duty oi duties thereon have been paid wore sold in London at 

01 about tho tiiuc ot the comriussiou of tho oflence (Excise Management Act, 
1827 (7 & 8 Geo 4, o 53), s 69 ; Customs Consolidation Act, 1876 (39 & 40 
Vict c 30), 8 214) 

{j) Ibid , & 67 The lustices have no power to mitigate the penalty 
{Bond V Jacl’son (1869), 20 L T 327) A person ordcimg tht goods would 
be liable under this piovision {Buderibeiq v Itoherls (1866), L R 1 C P 
575) For special piovisions as to penalties on the importation of tobacco, 
sec p 608, poai On a suit for tho penalty the pity hud tho single value 
{A G V (1824), M‘Clo 214, A -G \ Goldstein Times, 2Qih 

July) As to the lecovcry of customs penalties, see pp 737 et seq , post 

(1) Customs Consolidatioii Act, 1876 (39 & 40 Vict c 36), s 168. As 
to the reoovciy of customs penalties, sce^pp 737 et seq , post 

{1) The duty chargeable is at the rate m torce at the time when tho entry 
of the goods was delivered (finance Act, 1901 (I Edw 7, c 7), s 7 (2) ) 

(?a) Customs Consolidation Act, 1876 (39 & 40 Vict c 36), s 77 The 
liability ol the importer lor the duty on the goods is not done away with by 
they being warehoused {A -G. v. Ansted (1844), 12 M. & W 520) If 
delivered out ot warehouse without being duly entered the goods are for- 
feited {A -G V Vondiere (1834), 1 Cr M. & R 570 ; Lowe v. A -G (1836), 

2 Cr. M & R 644, Ex Ch ) 

(n) Customs Consolidation Act, 1876 (39 & 40 Vict c 36),, ss 81, 82 ; 
Spirits Act, 1880 (43 & 44 A'lct o. 24), s. 60. Failure to do so involves 
habihty to a penalty of £5 (ilnd ) 

(o) As to the position of the waiehouse proprietor tv here tho officer con- 
mves at a fiaudulent inteiforence with the goods warehoused, see A,-0. v. 
Brewster (1795), 2 Anst. 560. 

( p) Customs Consohdation Act, 1876 (39 & 40 Vict. c. 36), s. 86 ; Spints 
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Sect 1. The duty charjijaible on the goods is also remitted in such a case; 

Introduc- and the CoimnisHioners may remit or leturn any duties due oy 
tory. paid on goods wardioiised or to be warehoused, which are lost or 
iioni^ion of destroyed by unavoidable accident, either on board ship or m 
dui}' wareliouse, or in course of loinoval thereto or receijit theiein ( 7 ). 

Duty on 1161. While the goods lue in the bonded waiehousevO, the duty 
t'oudfa ]n bon<l secured by IkjikI or such oiliei securily us tlio Ticuhiu} or the 
Comniissioncis may a^iproviM^) 

DjscLusp The liability to jiay tlio duty is dihcliarged if the goods are 

flora pay- exported Under the regulations, or aie so dealt >vitb \Yhilo in waie- 
raento ( uty house as to cease to be dutiable (/), 01 if they aie rmnoved under 
l)ond to anotlier warehou'-o 

8uii-Sicr 3 — iJelmrif f tom Wauhovt^e 

OaJouIatJon U62 Tlie duty payable on goods upo)i then deliveiv flora 

of duty. waiolioiibo for home consumption is tluit cliaigeable acc )iding to 
the account taken on iiiipoitation, exce])t in tlu' case f)( tobacco, 

M% ('o. IMI ^ 

TiUitlre (1889), 19 K ((% ol ) 479 , {(Uniiitutitj cl (k)'s 

Tnislco) V Uobcitt^oii andlknU'i (I89J), 28 So L D 44*9 

(q) Customs (Wolidalioii Ad, 1876 (99 cV 40 Viot c 3(‘.), ss 87, 116 
Should tlio ('oniiiii^sioncrfi uot bo satislioil lliat tli(‘ cm ninsl.mcos weio such 
as to justify then lopaymg 01 leiuitliug tlio duty, an aciion will not lie to 
cuinpcl tlioia to remit ur lopay it (9/ucj</>/u/fc v Inland llewnue Cvnimib- 
Hionerfi (1879), 22 Duiil (Ct ol Scss ) 20G , and sec Leakey and Haig v 
Dunghn^o) (1891), 05 1. T 152) 

(r) A bonded yai chouse isasocuio ])lacf appiovodb\ the (’om mission ors 
of (Customs and Excise, tor the soivic'c oi tlio public, loi the dc‘posit of 
dululde goods upon which the duty has not bcim paid ((Wo, Pai Id) 

(,s) (^ustoms (.'onsohdiitioii Act, 1870 (99 \ 40 \ a t c 96), s Id All 
bonds and otliox sc*(*uiiti<‘s iclating to customs an' taken to the use of IJis 
Majesty Such bonds may be given by inmoj^c, but it the piaetice of 
the ComiiJLssioneis in the case ol a bond given by a iniuoj to icciuiic tlut 
the sureties shall be ol full ago All bonds, excc'pt sue h as aie given lor 
secuiing the due exportation ol, or the paymtnt of duty upon, vvaieliousod 
goodie, may, alter llie oxpuatioii of thicv vc'ais ficun the date* tluui'ol, or 
iiom the time, il any, Jimitcd Ibciein loi the poifoimanee ol the condition 
thereof, be cum c'lled by older of llie (knnmissioneis (Vust 0111 s Voiisohdation 
Act, 1876 (99 4:() Viet c 36), s 105) A suiety to tiie bond is entitled to 

the Clown’s pnoiily inliarikiuptcv (??cC/nnr/n»7(/'andj, Muni^^ti/v ChuicJnlJ 
(1888), 39 Ch D 174) Stamp duty is x>ay able upon ciustoms and excise 


bonds at the following lates — £ s d 

Where the penalty dot*s not exceed £10 . . 0 0 3 

£ £ 

Exceeds 10 but not 25 0 0 8 

„ 25 „ 50 0 13 

„ 50 „ 100 ... . 0 2 6 

„ 100 „ 160 . , 0 3 9 

In any other cavso . .050 


(Stamp Act, 1S91 (54 55 Viet c 39), Sched I , t<nh i oce) But this does not 

apply to bonds given for the pur^mse ot obtaining iliawback upon dutiable 
goods exported {ibid ), 01 given m lesjicct of tlu' lemoval, tianslupment, 
expeitution, caiiiagc loastwise, or sbijimeut as stoics, of any goods 
Th<‘hC bonds aie ^^xeiujit fiom stamp duly (Einaiiee Act, 1905 (5 Edw 7, 
0* 4), s r.; * Ab to bonds gojieially, see title Bonds Vol 111 , ]>p. 79 et Reg, 

{t) As m the case of spints used m bond to foitily wine or lime or lemon 
juice* or sjunts methylated m bond, or tobacco denatuicd , see pp 608, 
609, 624, 627. 039, post 

{u) Customs (\>usolidafion Act, 1876 (39 & 40 Vict. c 36), ss. 88, 89 No 
duty 48 chaigeablo on spints remoyed under bond to the premises of an 
authorised methyjator; and where snirits, other than methyhc alcohol, 
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spirits, wine, figs, currants and raisins, sugar and sugar goods, 
and molasses, upon ^^hlch duty is chaigod upon tho account taken 
*011 delivery (?)• 

All duties aie caloulMtcd according to impeual weight and 
measiire (a), 

1163. In the case of goods cleared for lionie consumption or 
iinpoiUtion, tho rate of cliitv applicalde is that in foice at the time 
Mhen the entiy ^^aR inissed (/>y Where goods are wwolioused and 
suhsoqiieiitly deliveied for homo consumj)lion, the lat^^ of duty 
applical'Je is that charg(‘ahle at tliodate of tho actual removal of tho 
goods from warehouse (r ) 11 tho goods have been deliven'd under 

bond lor removal to anothei waiehouse to l)n lo-warehoused, and 
the duty is paid on thorn prior to le-w iroiiousing, tho rate of 
dut\ a])plical)le is that in foice at the time tho duty actually 
paid {ih 

1164 In tlio ease of u-strich'd goods subject t(» a (luty of customs, 
which aie found or sew.ed witlnn tho liinted Kingdom!^), and in 

aio ronioviMl to be used iii an ait or inaimlactuio under iho l^ri.iiu*o Act, 
11)02 (11 rdw 7 c 7),s 8, tlic ordy da<\ cliargtMblo JS tho dilU‘iiMic<‘ biM ween 
the cusiojin duty on tJic s]uii<s and tho o\cise duty would bo 

jiayablf on bomo-mado spirits of the same kind , see note (e), j) 624, post 
Ah to delneiy trom waiehouse, sco the text, uifm 

(r) riistonis ('oiisolidation Act, ]S7(> (1)^) A 40 Vn I e 30), s 98, Revenue 
Act, 1903 (3 Kdw 7, c 4b), s 3 If, however, the ollieer m oliarge of the 
waiehousc has icasoji.ible gTounds lor supposing that auv deliciency 
shown on tho dcliveiv account of the excepted goods is due to fiaud, cluty 
may be charged on such defi-'iencv or any ]»ait of it (<histotns Consolidation 
Act, IS7G (39 tfe 40 \ ict e 36), s 99) , and when an\ deficiency not due to 
natural waste in such ^cjods wdiile in bond is discovered, the Cornniissionois 
iiiav call upon the waicdioiisc* piopiicloi Joithwith to p<iv the duly on such 
dc.hcjcricv (RcAemn^ Ac t, ]900 (9 I^dw 7, c 43), s 2) In taking accounts, 
the othcoT has some il not absolute* discietion, pio\idcd lie does not 
exercise il inipioiUMly {H v Spdipi (1847), 1 Exeh 40J) 

(n) (hi^toiriH ronsolidation Aet, 1876 (39 As 40 Viet c 36), fl 17, and 
see title WiuGiiis and Mi^ vst’ijk.*' , 

(b) ('‘iistoms Consolidation Act, 1876 (39 & 4t) Vict c 36), s 19; and 
as to when dulicis pay.iblcon luijiort itioii aieehaigoalde, see Canada Sugar 
Uefinwg Co v l,\ |1S‘)S| A C 733, I* C t)n a legacy of wines which 
anivc'd at tlie poit lieloic* tho death ol the testatoi, where the report was 
made In hue, but the entT\ was not made until aftei, the death, the executor 
W’as held bound to pay the duties out oi the asset" (Slewarl v Denton (1780), 
4 Doug (k b) 219) Asto‘ entry ” of the goods, see note (m)» P 587, on /c 
(e) hhiiancc Act, 1900 (63 k 64 Vict o 7), ^ 9 Whcifi a sale of goods m 
bond lias taken place, and, prior to the delivery, an increase has taken 
place 111 the latc^ of duty, the seller may, ki the abseiiLO of agi cement to the 
contrary, add to the cmitract price a sum equal to any amount paid by 
him in ics])ect of the iiicicaso of duty (Conway B) others and Savage y 
Mvlhern & Co, Ltd (1901), 17 T L II 730); and see title Sale 
OF Goods As to a conditional sale where tho duty on the article 
soli has been increased, see Newbridge Flwndda Brewerif Go v Bvans 
(1902), 86 L T 453 If any duty has been reduced or repealed under 
like circumstances, tho buyc^i is entitled to deduct from the contract 
price a sum equal to tho amount of the decrease In case of a dispute 
arising between the parties as to the sum to be added or deducted, the 
CoinrniSRionera may determine the pioper amount (Finance* Act, 1901 
(1 Edw. 7, c 7). B 10 : Finance Act, 1902 (2 Edw. 7, c 7), s. 7). 

(d) Finance Act, 1911 (1 & 2 Geo 5, c 48), 8. 3 

(e) Such as extracts or essences of coffee, chicory and tea, sacchiinne, 
epiiits, tobacco, and wine ; sic pp 696, 697, 699, 001, 606, 607, 609, post. 
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the case of any proceedings taken to enforce a forfeiture or recover 
a penalty for smuggling under the Customs or Excise Acts, it rests 
with the defendant or claimant of the goods to prove that they have 
been pioperly unsliipped and the duties paid thereon (/). 

Suij-Srrr i.- hle of Man 

1166. The Isle of Man is part of the United Kingdom for the 
pui poses of the Acts relating to customs duties (//), Lut not for 
excise purpo.se^ {h), 

1166. Goods the growth or produce of the Isle of Man may be 
imported into Great Britain or Iieland on a certificate lieing fur- 
nished of tlien origin, and on the payment of such a duty as may 
countervail the duty of excise payable on the same class of goods in 
the United Kingdom, legaid being had to aiiyinsulai duties ah eady 
paid on them (i). 

1167. Goods imported from abroad into the Isle of Man, which 
are liable to a. higher late of duty in Groat Biitain or Ireland than 
m the Isle, may not be brought into Great Ihitam or Ireland, if 
they have been cleaiod for coiisiimptioii in the Isle, or dehveied 
from the custod} of the customs oilicers there (4) 

Si’n-ShCT b — MtsuWtntoun Duties of the Commissions s 

1168. In addition to the functions foi which the Comnhssioneis 
of Customs and Excise aie primarily constituted (/), the department 
undertakes admin istiative duties at the ports in connection with 
postal letters and stami)s (m), merchant ships (a), infectious 
diseases of human beings (o), animals ( p) and plants ((/), the assay- 
ing and marking of plate (r), and the iinpoitation of cr']\yiight 

{]) Excise Management Act, 1827 (7 & 8 Geo 4. c 53), s 76 , Customs 
Consolidation Act, 1876 (30 Si 40 Ahct c 36), bs 179. 259 A uidgment of 
the llevenue side of tlio High Com I declaiing goods to bo ioiicited is eon- 
rlusiVe, and the question of th^ir forloituie cannot bo laised again {iScoU 
V (1775), 2 Wm Jil 977; and sco p 737, 7 >os/) 

(g) Customs Consolidation Act, 1876 (39 & 40 Vict c 36), s 277 The 
Treasury have power to limit the importation of goods into the Isle of 
Mail {ibid , s 283) ; and see title Dependencies and Colonies, Vol. X , 
p 577. 

(/i) Onffin V Weatheihg (1868), L R 3 Q B 753 
(i) Customs Consolidation Act, 1876 (39 & 40 Viet c 36), ss 146, 279 
The duties are the same as tho'jo ehaiged in the United Kingdom except 
in the case ot bcoi, spuits, and c^ucoiy Part of the duties ou beer aud 
spirits w a temporary tax whirh is ienoi\ed aiinu.illy (Isleof Miin Customs 
Act, 1900 (63 iV 64 Vict c 31) ), and see note (d), p 600, 

(K) CustoiuH aud Inland Revei^ue Acl, 1879 (42 & 43 Vhet c 21), s 13. 
If not deJivcied out of official custody, tliey may be foi warded to Great 
Bntam or Ireland under the regulations, proper seeuuty having first been 
gn cn for their due delivery at the port to which they arc forw aided. ' 

(1) As to these, see ]»p 544 et seq , ante 

(w) See title Post Office, Vol. XXI T , pp 855, 666. 

{ n ) Sc'* title Shipping and Navigation 

(o) SeotKles Public IIealiii and Local Administration, Vol XXIIL, 
pp 432 et sf^q ; Shipping and Navigation 

(p) See (itle Animals, Vol I., pp 403, 432. 

((/) See title Agrtcttlture, Vol. J , p. 280. 

(r) See tlie text, infra. 
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works (a), explosives (rt, various articles of food and drugs («), and 
goods bearing fraudulent or niisloading niaik8(fi). 

U69 All gold and silver plate impoited into ilio United King- 
dom (e) must be entered tn be warehoused nnd must not be deli\(Tod 
except for piivate use until it has been assayed, stamped or 
marked (d). The Commissioneis may make regulations for the 
removal of plate from ^Miiebouse in cliaigo of an ollieor to the 
nearest assay olhce to be assayed (r) It upon assay it is found to 
be of Blandaid quality, it may be stamped and dolivoieil for home 
use. If it is found not to be of standaid quality it must bo leiurned 
to warehouse in charge of an oliher, and iiiav, witlim one month 
from the date of such lelum, be exported undtT bond ; and it it is 
not expoiled ^\ithm this peiiod, or at an eailier date sin old the 
impel ter so cleriie, any pait not exported must be cue, broken, 
and defaced by the jeoper otlicer of customs aud^ dohveieJ fiom 
warehouse upon payment of all juopiT charges (/). 

1170. Oiiicois of customs also enforce the laus restucting the 
expoitahon of unclean salmon or salmon caught at unseasonable 
times (f/), assist in cairying out certain duties m conneetjon with 
foreign enhstment (//), and collect pilotage dues on behalf of the 
Trinity House (i). 

(8) See title CovYRTOur and Literary Pi'OrEcrY Vol VllJ , pp ICO, 
170, 200, Copyiiglit A<;t, 101] (I 2 (ico 5, c 40), ss 14 cl hcq 
{t) See litlc Lmtosimus, A ol \iV , p ^82 

(\r) See title Food and Drugs, Vol X\ , pp 5, 37, 43—4.5, 55, 65, 
Co, C8, 09 

( h ) See title Trade Marks, Trade Names, and Designs 
(V) ThiH docfl not mclmlo mnainc'ntal plate ot toieign njaiiufrietuio made 
prior to 1800 (Customs (Anioii'lmexit) A(it, 1842 (5 & 0 Vict c 50), s 0), 
nor battered plate (Customs Act, 1812 (5 aV 6 Vict c 47), s 59) , noi small 
wares, such as iings, cham?, or lockets (/6nlf , s 5!b embodying tlio Plato 
(Oflonces) Act, 1738 (12 (Ico 2, c 2<»), 2, 0, and the Silver .Plate 

Act, 1790 (30 Oco. 3, c 31), fis 3, 4, r») , noi ai tides ot plate exempted 
fiom assay m the United [villi' dom (Uevcuue Act, 1883 (46 & 47 Vict 
c 55), s 10 (11) ); 1101 ai tides of foreign plate winch, in tlio opinion ot the 
CoraniiSMonois, may bopio]»erly <l(*seiihe(l as band-chased, inlaid, bion/ed 
or filigree work of onental patiein (Kevenuo Act, 1884 (47 A 48 Ahd c 62), 
s. 4 , Customs and Inland IIcAemie Ad, 1890 (53 & 54 Vict c 8), s 17 
(1) ) Ihit it does iiicludo wall li cases forming part ol fonMgn-ni.ido limdied 
watches ((7a/d^ 771 U/ii’ Co v II ?/«//,[ 1907) T K B 95, O’ A ) and articles 
inlaid AMth enamel or set AAith piecious stones on a foundation of gold or 
silver {FnheujS v Goldsmith^' Co,[19]ij 1 Ch 280, following Gold^nnthb' 
Co V Wyatt, supra) 

{d) KeAnmue Aet. 1883 (46 & 47 Vict c 55), s 10 (1) ; Ilall-maiking of 
Foreign Plato Act, 1904 (4 Kdw 7, c 6), s 1. A statutory declaration that 
the plate is not intended foi sale or exchange niiisl be made iii tlio case of 
plate <^xcinpt beeause intended for private use {ibul ). 

(e) Revenue Act, 1883 (46 iV 47 Vict c 65), s 10(2) The importer must 
bear all expenses connected Avilh the assay Any peison bringing a watch 
case whetliei imported or not, to any assay otfioe to be assayed, stamped, 
Ol marked, must make a de. li'iation setting forth in what country or place 
the ease was made (Meichand>se Marks Act, 1887 (50 & 61 Vhct.'o, 28), s 8). 
if) Revenue Act, 1883 (46 tV 47 Vict c 55), s 10 

(g) See title Fisheries, Vol XIV , p 618 

[h] See title Criminal Law and Pr-apicdure, Vol IX , pp 528 et seq^ 

(t) See title Shipping and Navigaiion. 
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Sect 2. — The Duties. 

Sub* Sep r. 1 --Becr[j) • 

1171. For the purposes of the charge of a duty of customs, all 
beer iiupoited is classified as either (1) mum, spruce or black 
beer, Beilin white beer and other prepaiations, whether fermented 
or unfermentod, of a chaiacter similar to mum, spruce or black 
beer, or (2) beers of any othei description (/.), 

1172. Duty is charged on mum, spruce or black beer, Berlin 
wliite beer and other beois of that character, according as the 
original gravity of the prepaiation exceeded or did not exceed 
1,215 degrees (Z) In the case of lieers of any other description, the 
charge is raised by reference to the quantity and the original 
gravity of the beer (???). 

1173. The importer of beer is required to deliver to the proper 
officer of customs of the poi t a declawiLioii in tlie piosciibed form 
of the original gravity of the beer to he impoi tod (/O- Samples of 
the beer landed are taken to ho officially iosted hv distillation for 
original giavity, and the cliarge for duty is raised on the giavity 
stated by the iniptmter or that found on testing, wliichevei is the 
highest (e). If the giavity as ascertained on testing eici'eds by 

(j) For the excise duties on beer, boo pp 013 eZ seq , post Foi tlio Ifiw 
relating to licensing, gcueially, boo title iNroxiCAiiNO Liquors, Yol 
XVIIt , pp 1 ei seq 

(7c) The importer is required to specify in Ins entry to winch description 
any beer imported belongs (Tnipoit Code, pai 45) , see the text, infra 
{1) A degree of giavity is taken as equal to the one-thonsandth part of 
the giavity of distilled nater at 60° Falnoiiheit (Inland Kevcuue Act, 
18S0 (43 & 44 A^ict c 20), b 14) For derinilion of beer, see note (g), 
p 030, posf , and see v Price, [1012] 1 K B 404 

(m) The rates at present in force are — £ s. d. 

Where the oiigiiial giavity ot beers ol 
claSs (1) did hot exceed 1,215 degrees . For eveiy 30 gallons 113 0 
W^here the ongiual gravity exceeded 

1,215 degrees „ 1 18 8 

For beers of class (2) where the original 
gravity was 1,055 degrees ,, „ 0 8 3 

And so in ])rop<»Ttioii lor any diOeieiu'O in gravity (Customs and Tulaiid 
Revenue Act, 1881 (44 & 45 Vict e 12), s 3 , Customs and Inland Revenue 
Act, 1889 (52&i53 Vict c 7),s 3; Fin.uico Act, 1806 (59 & 60 Vict c. 28), 
Bs. 2, 3 , Finance Act, 1900 (03 & 64 Viet c 7), ss 3, 4 , Finance Act, 1902 
(2 Edw. 7, c. 7), 6 3 , Finance (1909.10) Aet, 1910 (10 Edw. 7, c 8), p 82 
(1), (2) ) “ Oiigmal gravity ” is the gravity as indicated by the official 

saccharometer bciore leniientation has taken place in the beer (Customs 
and Inland Revenue Act, 18S5 (48 & 49 Vict o 51), s 6) 

(w) Cuatorns and Inland Revenue Act, 1881 (44 & 45 Vict c 12), s 5 (1) 
Tlie beer may be delivered fiom official custody after it has been gauged 
and sampled, but before the etiength is tested, if the impoiter malfts a 
deposit to cover the duty and hands in a ** request note,*’ as m the case 
of iierislhible goods, and makes peifect entry and pays the duty ohaige- 
abJe when asceitained It may also be deliveied on payment ol duty on 
an assumeeJ giavity of 1.055 degiees, fin adjustment being made when the 
tost of the sample has been completed (Impoit Code, par 55) 

(o) Cuatcins and Inland Revenue Act, 1881 (44 & 45 Vict c 12), 
a. 5 (2). 'I'ho original giavity is obt-amed by distillation of a sample 
in the maimer pntsenbed m the Inland Revenue Act, 1880 (43 & 44 



Part V.— Customs Duties. 

2 per cent, that declared by the importer, the beer is forfeited, and 
the fj[ravity so ascertained exceeds the ^Tavity declared by more 
than 5 per cent., the nnjioiter or person bunding tlie beer in and 
the person declaring are liable to a penalty of i^lOO (p). 

1174. The quantity of beer to be cliaiged is cnlciilated to the 
gallon, and the duty is assessed and paid before deliveiy of the lieer 
from ofiicial custody, except Adhere entry has been made by bill of 
sight and a deposit made to cover the duty which might be found 
to bo due ^^lle^ the testing is completed (q), 

1175. When beer winch has been imported into Great Britain or 
Ireland is subsequently expoitod as mercliandise or shipped tor use 
as ships’ stores or removed to tlio Fsle of Man, a lopaymeiit of the 
duty paid on impoit is made by way of drawback (i). 

Sun - S I c r 2 — Oh itory, 

1176. Imported chicory is cba^'gealdo with a customs duty, 
which vanes according as the chicory is raw\ or kiln-diied only, or 
is loastod to such a degieo as to be lit lor giindmg (s). 

AVhen impoited, cliicoiy may be Avarehoused in a bonded ware- 
house, either lor exiKiriation as iiierchandiso or as slap s stoies or 
to 1)0 Bubsoquently delivered for home consumption (a); whenever 
delueied tor home consumption, duty must be pard on the account 
taken at the landing (6) 

Vict c 20), B 15 It IS the [nactico to take icpicsentative samples Irom 
Boiiie of the packages only of beers of the same mark , and wheie spiiice 
beer is entered by Uie inipoilei at tho liigher rate of duty, and the ofluer is 
salisfied that the liquid really is spnico beer, no sample is taken (Inipoit 
(''ode, pai to) 

(p) Customs and Tnl ind Revenne Act, 1881 (44 & 45 Vict c 12), s 5 (3) 
This might apply to a factoi toi a loieign merchant (i v IVerls (172()), 
Bunb 223; Boe Budenberq t Uohert^ (1866), L. R 1C Ik 675) As to 
the recoveiy ot iienaities, see \»p 737 et u'q , po^i 

{q) Customs Consolidation Act, 1876 (30 & 40 Vict c 30), a. 58 In sucli 
a case it is the piaetico to icquire a deposit to be made to cover the duty 
calculated on an original gi avily of 1,1 10 degrees The importer does not 
cease to be liable for tho lull duty (A -O v //irrel (1843), 11 M & \V 585). 
The rate of drawback at pie^ent in lorce is — 

£ 8 d 

For every 36 gallons of an original gravity of 

1,066 degiees 0 8 0 

And so in propoition for any diilorence in gravity (Finance (1900-10) Act, 
19]0(10Edw 7, c 8), s. 82) , and see p* 613. post 

(r) ('lustoms and Inland lleveime Act, 1881 (44 & 45 Vict c 12), a 0. 
As to drawbacks, see pp 607 et bcq , post 

(s) The rates at present in force aie . — ^ i s d 

For raw or kiln-dnod chicory . . . tiiecwt 0 13 3 

* „ roasted or ground „ , . the lb 0 0 2 

(Customs Tariff Act, 1876 (39 & 40 Vict c 35), Pched ) Chn.ory is con- 
sidered to bo “dried” AAheu it has been diied by any means and not 
completely roasted to such a degree as lo bo fit for gniidmg to powder. 

‘‘ Roasted ” chicory means chicory so completely roasted as ^o bo fit for 
grinding to powder, whether it has been giound or reduced to powder or 
not (Excise Act, 1860 (23 & 24 Vict c 113), s 21) 

(а) Customs Consolidation Act, 1876 (39 & 40 Vict c 36), fi. 91. Chicory 
m bond is allowed to be roasted under special conditions for exportation. 

(б) Customs Consohdation Act, 1876 (39 ds 40 Viot. o. 36), b. 98. 
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1178. Impoited cocoa ia cliar^^^eable with customs duty under the 
heads of cocoa, luisks and Bholla, cocoa butter, and preparations of 
cocoa or chocolate (d). 


Waiehousjng imniodiatolv cleared for home consumption on import, it 

and naymciit may bo waroiiniihod, and \\hile in bond may be mixed, bulked, and 
oldiifcy. repacked for exportation or tor home consumption. A dc'ficiency 
in the quantity due to loss in the operation is allowed m the case 
of cocoa foi exportation, but, wheio cocoa is cleared from warehouse 
for homo coiisuiuption, duty is charged on the account taken at the 
landing O’). 


Scu-Scui 4 — Coffee 


How 1179. Coffee imported is liable to customs duty either as raw 

chaige^iblc. coflee, kiln-dried, loastod or ground coffee, or as unxtuies ot cofTeo 
and chicory, or of either of them with any otlier vegetable sub- 
stance, roasted and giuiind (/ j. 


(r) (JiisioiuH Consolidation Aft, 1870 (39 «Sl 40 Ahct c 30), s 42 Tins 
piolubitioa IS not logmded as applying to chicory paste made iioni roasted 
and Clashed eUitoiy For mixtures oi coffee and clncojy, see pp Cl 7, 
618, post 

(d) The rates of duty in loico are . — 

£ 8 d 

Cocoa . the lb 0 0 1 

Husks and shells .... the cwt 020 

Cocoa buitci , . . . 1 ho lb 0 0 1 

Picpaiations of c(»C()a . tlu* cwl 0 0 4 

(Custoiiid 'laiiil Act, 1870 (30 40 Vu'i c 35), Sclicd Finance Act, LsOO 

(59 & 60 \'ict c 28), s 7 , Finance Act, 1911 (1 & 2 Geo 5, c 48), s 2, 
applying the Finance Act, 1001 (1 Edu 7, c 7), s 7) In the case of con- 
fectioiieiy containing chocolate a charge is laiscd for duty at the lato of: — 
. & s d 

AVheii the chocolate exceeds 50 per cent of 
the total net weight t lie lb 0 0 IJ 

When the chocolate does not exceed 50 per 
cent of the total net weight . . . 0 0 IJ 

An a'lditional hi pci lb is chaiged wLeie spiiits liave been used in the 
manulacture ot the cliocelatc, and this may he increased it the result ot the 
analysis ot a sample shows that it does not cover the rate of duty on the 
quantity of spirits used 

(e) Customs Consolidation Act, 1876 (39 & 40 Vict c 30), ss 95, 97, 98. 
The opeiatious roferrf'd to may idso be performed on the cocoa before the 
landing account is taken {ibid ) 

(/) The lates now in force aie — 

£ 8 d 

Coflee, raw . ... the cwt 0 14 0 

„ kiln -dned, roasted or ground . . the lb 0 0 2 

Coffee and chicory (or other vegetable sub- 
stances) loasted and ground ; mixed . „ 0 0 2 

(Cu^tenns Tanff Act, 1876 (39 & 40 Vict e 35), Sched ). In addition to the 
impoit dut^y on cofloe mixtures, the excise label duty of Jd the i lb (see 
note (d), p 617, po,<i} must be paid upon any mixture containing coflee 
or ohiooiy and any aiiicle or substance inteudod as a substitute for or 
imitation of coffee or chicory, wdiich is sold or kept for sale in the United 
Kingdom (Customs and Inland Revenue Act, 1882 (45 46 Vict c 41). 

s. 5) ; and see p, 017, post. 



Paet V.— Cpstoms Dptibs. 


697 


U 80 . The importation of coffee in the form of an extract or Swt. 8. 
essence of coffee is })rohibited, except m tiansit or to be warehoused The Duties 
* for Bul)sequent exportation (j). 

U 81 . If coffeG is warc'lionscd on impoitation it may be liuskod 
and an allowance made foi loss of woight m the opeiation. Other- am/ p-iyratm 
wise the duty cliarf^eal)le on subsequent delivery I'lom warehouse of duty, 
for lionio consuinpLioii is calculated on the account taken at 
landing (A). 

1182. Wlion roasted collee upon which duty has been paid on DkiwCricIx 
importation is subaeqiuiatly expoiiod, diawback of tlio duty is 
allowed at the cuiiont late, provided the coffee is not mixed with 
chicoiy or any other substance (\), 

Sl B-yL(’T 5 -Dmd Fruit (A) 

1183. A customs duty is cliai gt'alde on the importation of iTow 
currants, figs and lig-cake, plums (including gieengagos), damsons, 
mirabelles, and dried, crystallised or glace apiicots, prunellas, 
prunes and raisins as prosoived fruit (Z). 

Si'ii-iSErj 0 “ Motor HintiL 

1184. Motor spjiit imported is liable to a customs duty of 8r?. Rate of duty 
per gallon (m) 

The full duty is, howt'vei, 1 emitted or repaid when tlie spirit is Kcmisfeionof 
used foi any purpose otliei than supplying motive power lor motor 

(^/) Ciiaioiiis ('ousolidution Act, 1876 (39 & 40 Vjot o 36), s 42 

(//) IbiJ , 80, 98 C’oKcc may bo loaslod in bond lor oxpoitalion or 

ship’s at 010 ?, and any in weight not exceeding 30 pei cent, allowed fioo 
of diii.y (ibid ) 

(i) The rate ol dr.nwbaolv at pioscnt m force is — 

£ 8 d 

For cveiy 100 lbs . . . 0 14.0 

(Finance Acl, 1897 (60 wS:; Gl Viet c 21), s 2) As to drawbacks, sco 
pp 6ii7 (t , post 

(A) Tins only <i]»plit\^ to fiuit picricived without sugar Dried fiuit pie- 
served witli sugai ih cluiigeable with duty on the Iruit, and sugar duty is 
also lc\ led on the added syiu]> (ITuanco Act, lOol (1 Edw. 7, o. 7), 

8 2 (2) ) , SCO pp 004 ct se>i , post 

(l) I'll© duty on ciinaiits is 2^ the cwt ((^lustoins and Inland Revenue 
Act, 1890 (53 & .54 Viol c 8), s 3) ; on the other enumerated fimts, 7« the 
cwt (Customs I’arifi Ait, 1876 (39 & 40 Viot c 35), Finance Act, 1901 
(1 Pldw 7, c 7) ) Tniiied and botth^ apneots in syiu}> or water and 
apricot pulp arc not liable as ]»resc*ived Irmfc ; but sugar duty is chargeable 
on any sugar which is pieseiit (i6nZ , s 1) Plums and piunes w^hen dehvcied 
from warehouse for home consumption are chargeable with duty calculated 
on the weight found on laiuling ; raisins, cunanl;R, figs and fig-cake may be 
deiivered at the option oi the merchant upon payment either ot the duty 
calculated on the lauding account or on the delivery account (Customs 
Consolidation Act, 1876 (39 & 40 Vict c 36), s 98) 

(m) Finance (1909-10) Act. 1910 (10 Edw. 7, c 8), s 84 (1). “Motor 
spirit ’* means any inflammable hydrocarbon (including any mixture of 
hy^ocarbons and any liquid containing hydrocarbon) which is capable of 
being used for providing reasonably efficient motive power for a motor car 
{Md , s. 86 (7) ). Apparently, ordinary paraffin oil will become liable to 
this duty as soon as an ellicicnt carbuiottor has been invented for using 
it in motor cais. 
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duty 


Imporled 

caids 


Uulavsful sale 
of caids 


How charge- 
able 


cars (w), or for supplying motive power to any motor fire engine 
kept by a local authority while it is kept by them for the purposes^ 
of their fire brigade service (o). 

Half the duty is remitted or repaid when llio spirit is used for 
supplying motive power (1) to a motor car duly inscribed witli the 
name and addiess of the owner and which is constructed or adapted 
for use, and is used solely, for the conveyance of any goods oi 
burden in the coiuse of trade or husbandly; (2) to a liackney 
carnage within the meaning of tlie (histoiiis and Inland Revenue 
Act, 1888 (p), s. 4, while it is slanding or plying for hire in a 
public j)lace, (11) to a motoi car used paitJy as a tiade cart and 
paitly as a hackney carriage, and (4) to a motor car kept by a 
duly (jualibed medical practitioner while it is being used by him 
for the piiiposes of his piofessioii {q), 

1185 The duty is }>ayal)le on delivery fiom the boiKb^I ware- 
house, but the Coiumissioneis may make regulations providing foi 
its delivery duty fiee or on payment of duty at half the late {j ) 

Sub-Slot 7 — Vlmiitu] Ctmh 

1186 Inipoited i)bi}ing caids arc detained in the custody of the 
customs autlioiilies until the duty payable on each pa^ k has been 
paid, and tbia ib indicated by their being enclosed ly excise 
wiapiiers (.s*). 

Any such cards, if offered, kept, or exposed foi sale witliout lieing 
enclosed in wiappers, aie iorleitcd and may bo seazed, and the 
poison so offering, keeping, or oxjiosing is lialile, if not a licensed 
maker of playing caids, to a penalty of ilO, and if a licensed 
maker to a penalty of X20(/). 

SuB-Sjrj 8 ’—Satchanne 

1187. Saccharine and any mixture containing saccharine, and any 

(n) Vmaiu-e (1900-10) Act, 1910 (10 Edw 7, c 8), s 85 (1) 

(o) yiiLiiKc Act, 1911 (1 & 2 (h*u 5, c 48), s 12 As lo fiio biigades, 
see titles Metropolis, Vol XX, pp 417, 418; Public Hkvltji A>iT> 
Local Aominisiration, Vol XXIJI , pp 518 et ncq 

(p) 51 & 52 Vicl c 8, see title SiitEET am> Aeuml Trafug 

(^) Fiuaiice (1909-10) Act, 1910 (10 Edw 7, c 8), 8(‘li(‘d V , Part I 

(r) lhid,B 85(2) The legulations provide for 1 he delivoiy of the spirit 
from warehouse, duty free oi at the half lalc of duty, in quantities of not 
less than 100 gallons to reiiucrs, and not less than 8 gallons lo an auiho- 
ribcd dealer or user (Stat P & 0 , 1910, p 679, r 14) For the excise 
duties, see p 620, post 

(i?) Customs Consobdation Act, 1853 (16 &. 17 Vict c 107), s 115 The 
duty payable is 3« 9d. on eveiy dozen packs iiupoited (Customs Tariff Act, 
1876 (39 40 Vict c. 35) ) A “ pack of cards ” means any quantity or 

number of cards not exceeding nfty-two (Uevenne Act, 1862 (25 ^20 
Vict c 22), a 28) For the excise duties, see p. 621, post 

(t) Customs Consolidation Act, 1853 (16 & 17 Vict c 107), a. H4; 
Customs Oon^^olidatiou Act, 1876 (39 & 40 Vict c 36), s 286. This does 
not apply to bond fide toy caids not exceeding in length If Inches, or in 
width Ij iiiHies (Revenue Act, 1862 (25 & 26 Vict c 22), a 36). The 

E ossessiou of forged or counterfeit wiappers is an offence under the Stamp 
►uties Management Act, 1891 (64 & 65 Vict c 38), s 13 (Customs Con- 
solidation Af t, 1863 (18 & 17 Vict c 107), a. 116) ; and aee p 703, post 
As to the recovery ot penalties, see pp 737 et seq , post 
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substance of a like nature or use, is liable on importation to a 
customs duty at a fixed rate (»-)• 

1188. The Commissioners may make regulations as to the 
importation, labelling, wiap])ing and sale of any saccharine, 
including substances of a like nature or use, and may by these 
regiihitions apply to the labels any of the laws relating to stamps {i ). 
Any person importing saccharine contrary to such legiilations, or 
selling, ex])osing for sale, offering or keeping for sale, saccharine so 
imported, is liable to a penalty of i!50, and the saccharine in respect 
of which the offence is committed is forfeited (i)- 

Where an offence is committed in respect of a qiinntity of 
sacclianne wluch does not exceed 5 lbs , ]nstic{‘,s may li y the case 
summarily 'VMthout any information or diieclion of the (’ommis- 
sionors, and, on conviction, may impose a penalty of not less tlian 
the Singhs noi mote than the tieble, value of the goods, including 
the dut\ , and if the oftence is m n^sjiect of more than 5 lbs tlio 
offendei is liable to a pcuialty of tieble the duty-paid value of the 
goods or of i'lOO at the ojjtioii of the CommissiomTs. If in(W(‘ than 
^Olbs of sacclianne are in question the justices have no power to 
mitigate the jienalty (a). 

1189 Where goods, other than beer, in which any duty-jjaid 
sacclianne has lieen used are exported or deposited in a bonded 
waiidiouse for use as ship’s stores or are removed to the Isle of 
klan, a diawl'ack e(iual to the duty paid on the saccharine used is 
paid to the person expoiting or depositing (b). 

Sub Sect 9 - 

1190. A customs duty at varying rates, depending on the 
denomination of the spiiits and upon whether they aie imported in 
cask 01 in bottles ((), is chargeable upon all sjurits, including 

{u) TJjo I ale at pioscMit m force w Id per ounce (Finance Act, 1901 
(1 Kdw 7,0 7) , Finance Act, 1908 (8 Edw 7,c 16) ) Whcie saccbaiinc is 
used as a ])r(sci\ alive in, or lor sweetemiiir, coinposilo goods, such as 
caim(‘d fniiTs, duly is charged on the quantity found by analysis to have 
been used, piovided it does not exceed 1 per tent , see p 004, post 

(v) Finance Art, 1901 (1 Edw 7, c 7), s 8. By legulations of the 
CoTinnissioiieis dated 20th .lainiaiv, 1903, sacehanne must bo specuilly 
lepoited, and may be impuited only at the ports of Dover, Folkestone, 
Qoole, Giaiigemouth, Giimshy, Harwich, Hull. Leith, TiOiidori, Newhaven, 
Southamiitoii, and West Haitlepool (Import Code, ]>ar 111) It must bn 
in packages containing not less than 1 IJbs , and may not be packed wiih 
goods of any other desciiption All saechaiine mubt bo waioboused on 
imjiortation, and, if afteiwaids deliveied out of bond for homo consump- 
tion, duty must be paid on the landing account But it may be sent 
from waieliouse for exportation, and foi this purpose it may be repacked 
in bond into packages of 1 lb net weight each For the excise duties, see 
p *622, poftt 

(ar) Finance Act, 1901 (1 Edw. 7, c. 7), s 8 As to the ivcovery of 
penalties, see pp 737 et seq , post 

(a) Revenue Act, 1906 (G Edw 7, o 20), s 5, applying Customs Con- 
solidation Act. 1876 (39 &40 Vict c 36), a 233 • 

(b) Finance Act, 1901 (1 Edw 7, c 7), Sched III As to drawbacks, 
see pp 607 el ^eq , post 

(c) SpuilB are regarded as imported in bottles when they are 
Imported in bottles of any size, or in any other vessels (moludmg kegs) of 
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S£OT. 2. 
The Duties. 


Basis of 
charge. 


mixtures and preparations containing spirits, and including naphtha 
or methylic alcohol purified so as to be potable, on thejr importation 
into the United Kingdom (d). * 

Except in the case of perfumed and other untested spirits, the 
charge for duty is raised upon the cpiantity of spmts calculated at 
proof stiength (^). 


a (npaoity not eTceeding two gallons As to customs duty on substances 
prepared with spirits, seep 602, post 

(d) The lalea ot duty at present m foieo are for . — 


Brandy . 


• 

. the proof gallon 

£ s fl 

In nislv 

0 15 1 

£ 8 d 

Tn bottles 
0 10 1 

Rum 

, 

■ 

• ft ft 

0 15 1 

0 10 1 

Imitation rum . 



• ff ft 

0 15 2 

0 10 2 

Geneva 

. 


. „ „ 

0 15 2 

0 10 2 


Additional in respect of sug.aT used in sweetening 
anj of the above tested for st length, if 
sweeteufd to sucli an extent lliai the spirit 
thereby ceases to bo an enumerated spiut. 



the juool gallon 

0 

0 

1 

0 0 

1 

Unonnmeraied spirits • — 






Sweetened 

. . the proof gallon 

0 

15 

3 

0 16 

3 

(Including hqmnrs, 

cordials, mix lines and 






other picjiarations 
tested) 

containing spmts ; i( 






Not sweetened 

. . the proof gallon 

0 

15 

o 

0 15 

2 


(Including liqueurs, cordiiils, mixtures, and 
other preparations coiitjiinmg spiiiib, pro- 
vided sueh spmts can be shown to be both 
uncnumciated and not sweetened , it 
tested) 

Liqueurs, cordials, mixtures and other pieparations 
contanung spirits, not sweetened, piovnlod such 
spmts are not sliown to be uuenunieiated ; it 

tested the prool gallon 0 15 2 0 16 3 

LiqueairSj coi dials, mixtures, and other pi opai aliens 
oonVuning spirits m bottle, eiiteied in such a 
manner as to indicate that the siiength is not to 
be tested .... the liquid galkm — 116 

Perfumed spirits . . . the liquid gallon 14 1 16 1 

Any importations of naphtha or metliylie alcohol 
puiified 80 as to be potable are taken uridei the 
heading of uncnumciated spirits 

(Customs and Inland itovenue Act, 1881 (44 & 45 Vict c 12), a. 7 ; Customs 
and Inland Revenue Act, 1890 (53 & 51 Viet o 8), s 4 ; Finance Act, 1899 
(62 & 63 Viot. 0 9), s. 3 , Finance Act, 1900 (03 & 64 Viet c 7), a 6 , 
Finance Act, 1902 (2 Edw. 7, o 7), a 6 , Finance (1909-10) Act, 1910 
(10 Edw 7, c 8), 8, 81) The additional customs duty on spiiits removed 
or imported into the Isle of Man (ace p 602, ante), iiiiposed by the Isle of 
Man Customs Act, 1900 (63 & 64 Vict. c 31), is continued to the 1st 
August, 1913, bv the Isle ol Man (Customs) Act, 1012 (2 & 3 Geo, 5, c. 9), 
B. 1. ^ 

(«) “ Proof ’ strength means the strength of proof as ascertained oy 
Sykes*B hydrometer, oi by any means described m regulations published by 
the Corumiasionera of Customs and Excise (Spmts Ae,t, 1880 (43 & 44 Vict. 
c 24), s 3 ; Finance Act, 1907 (7 Edw 7, c 13), a 4 ; see Nevjhy v Stms, 
flB94] 1 Q ‘B. 478, per Pay, J , at p. 481). 'i'he apparent strength of 
foreign spiiits is increased by a percentage called “ obscuration which 
corresponds 1 0 the strength-obscuring mattci found to be present wdion the 
6])lrit8 ajr© touted For excise duties on suiiils, see pp 023 et seq , post If 
pel fumed spiulB are, on being tested, found to bo of a strongili less than 
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1191. Spirits, other than cordials or perfumed or medicinal 
spirits, may not be imported unless in slnps of 40 tons burden at 
* least, and in casks or other vessels capable of containing 9 gallons 
at least, or in glass or stone bottles which are pioperly packed in 
cases (/). 

1192 Upon iinpoitation, the spirits maybe at once cleared for 
homo consumption on payment of the duty, or they may be waio- 
housed in an ai)])roved l)onde(l w'aiebouse duty fiee(a) Spirits 
waiehonsed may be used in bond without payment ot duty in forti- 
fying wine or lime oi lemon juice (/t). They may also lie methylated 
duty free nndnr the regulations (i), oi may be sent without piiyment 
of duty uiidei bond lor expoitation as meicbandise or foi ship’s 
stores (/>) They may he removed foi use in an art or manutacture 
under the Finance Act, 19012 (/), s. 8, or for methylalion at the 
]ueinises of a licensed methylator (?»); but m the case of spirits 
delivered for use in tins way, or for methylation, pavincnt is requiied 
to he made heioie delivery of the difluence l>et\^eon the customs 
duty on the spirits at the time ot dolivei y and the duty ot excise 
which would 1)0 cliuigeable upon spirits ol the same Lindt^/i) 

1193. Spiiits inav be operated upon in bond under the legula- 
lions, and tlie duty remitted upon any spiiits lost in the couise of 
the opeiatioii wli(‘io the loss does not exceed 1 per cent in t)u‘ case 
of spirits racked oi blended and 2 per cent, in the case of spirits 
bottled (e), and the Commissionois may, on the reiiuest ot the 

pioot. tlioy aie admitted at tJie latc of duty appiopnate to a spnit inixtiire 
tested Wheio loiei^n spiius w'lueli have bceu bottled in bond aie subse- 
quently deliNCicd loi liome consumption, an additional duty of 3d for 
e\ery one dozen <juait bottles, oi two dozen pint bottles, is le\iod on them 
(Ciistoiiis aii<l Inland Uevenue Act, 1880 (43 Viot c 14), s 3) As to 
customs duties on wine, see note (7), p 6li9, poAi 

(/) Customs Coiibolidutioii Act, 1870 (39 & 40 Vict c. 36), s 42 , finance 
Act, 1896 (69 & 60 \"i<;t c 28), s 4 Absolute alcohol is ic^aided as 
medicinal spiiiU, and is not rebtneted as to tho size of the package in which 
nnpoited It is chaigcd to duty, without testing, at 74 0 ovet pioof 
(Import Code, par 146) 

(9) Cut^lomsOonsolid.iUon Act, 1876(39&40 Vict. c 30), s 57; Customs 
and Inland Jlevemie Act, 1881 t44 & 45 Vict c 12), s 18 ; llevenuo Act, 
1903 (3 Edw 7, c 46), s 4 Spiiits of any kind directlv impoited for use 
dutj' fieo in some ait or manufacture under tJie Finance Act, 1902 
(2 Edw 7, c 7), s 8, muM- bo in all cases warehoused (Impoi t ( ’ode, par 169) 

(h) CiisloniR Coiiholulatifm Act, 1876 (39 & 40 Vict e 30), s 95 

(i) Only unsweetened spirits oi a strength not less than 60 over pioof, 
or lum or iinitalion rum ot a sirength not less than 20 over piooi, may 
bo methylated (Spnits Act, 1880 (43 & 44 Vict c 24), s 123 (1). (6); 
Customs and hdand hcMMiue Act, 1890 (53 & 54 Vict c 8), s. 31) 

{k) Customs Consolidation Act, 1870 (39 & 40 Vict c. 36), s 97 If 
exported in cask, each cask must contain not loss than 9 gallons (Eevenue 
Ayt, 1883 (46 & 47 Vict c 56), s 3) 

(l) 2 Edw 7, c. 7. Spuits leraovcd for this purpose must not be less 

than 9 bulk gallons ; but this does not apply to absolute alcohol or to 
methyl alcohol purified so as to be potable, which may be removed from 
warehouse m the orinnial packages as imported (Kegulations of the 
Commissioneis, August, 1906). • 

(m) See pp 639 et beg., post. 

(n) Finance Act, 1902 (2 Edw. 7, c. 7), s. 8 (1) This does not apply to 
foreign methylic alcohol, which may be delivered for use in arts or manu- 
factures duty fiee (Eevenue Act, 1906 (6 Edw. 7, 0 20) s. 1 (2) ). 

( 0 ) Spirits Act, 1880 (43 & 44 Vict. 0. 24), ss. 64, 65, 66, 67, 69. 
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Revunitb. 


Sbot. 2 , importer or owner, allow the destruction in bond of any spirits not 
The Dat iea. considered to be worth the duty, and they may remit the duty 
‘ which would be chaigeable upon such spirits on delivery (p). ‘ 

accouw?^ 1194 . Upon delivery of spirits from warelioiise for any purpose, 
account account of them must be taken, and w’here the delivery is for 

borne consumption the charge for duty is to be raised on the 
quantity at proof then found, unless it should appear that any 
dcficioncy betwi'on the delivery account and the account taken on 
landing was caused by illegal or improper means Oj) In the case of 
delivery for exportation, no such d('ficiency nor any part thereof is 
to be charged with duty, unless the officers of customs have reason- 
able ground to suppose that it arose from illegal abstraction (/). 

iwmpoS British spirits re-impoitod are tieated as foreign, and duty 

18 charged on them at the appropnate late accordingly, unless they 
are brought m (ui the issue of a “ hill of stoie,' and on lepayment 
of the excise allowance granted on the exportation 

SuB-Scor 10 -—SiMauf PS VipjHnpi^ ividi Sj'iuts 

How charge- U96. A customs duty at lixcd rates is chargealde upon ceitain 
ai tides Hi the manufacture or prepaiatioii of which spii its have 
been used, and such duty js eliargeabJe whether any spiiits remain 
111 the liiial pioduct or not (t). 


(p) Cuslonifl ConBolidalion Act, 1876 (3‘) & 40 \ict c 36), s 95 For 
remififiion ol duty on goods acoidontally lost, rco p 590, ante 
iq) Customs (Consolidation Act, 1876 (39 iV io Vjct c 30), s 98 Allow- 
ances aie in pi<ictice granted on all spirits oxcejil hottlod spirits on delivery 
from waidiouse accoiduig to a fixed scale The allowed depends 
partly upon the content ot the Ciusk containing the spiiila, and partly upon 
the tunc that has elapsed since tho landing account upon wdiich the spiiits 
were warelioused was taken All dchcicncios in excess ot the scale are 
charged with duty Where s])ints have been radvod, vat ted, or blended 
while in w^archouse, the account taken at tlio completroii of the o])eiation 
is buhditiited for tho Uuding account Where any deliueacy found in 
warehoused goods cannot be accouiitfd for by natural waste or othci 
legitimate cause, the occupier of the warehouse may bo called upon to pay 
the duty forthwith upon iL (Uevemre Act, 1000 (O Edw 7, c 13), s 2) 

(r) Customs Consolidation Act, 1876 (39 40 Vict c 30), s 99. 

(fi) Customs and Inland Kevemie Act, 1879 (42 & 43 Vict c 21), g 6- 
Spirits Act, 1880 (43 k 44 \ict c 24), s. 59 Tho siuiils brought iiI 
must be warehoused on re-imjrortatron A bill of store (Form No 39, 
sale) 18 required m all cases of, dutiable Biitish goods expoiled and 
brought back into the United Kingdom if they aic not to be regarded as 
foreign goods and liable to duties of customs accoidingly. It is issued m 
the manner and term directed by the Commissioners, who must bo satisfied 
that tho goods arc of British manufacture It may bo either for goods 
on which duty has been paid prior to cxpoitatioii and on which no draw- 
back has been received, or for goods on which diawback might have been 
reoeued In the case of goods of the latter class icpavineiit of the draw- 
back rnupfc be made bcfoie the bill is issued Tho goods must in all cases 
have been brought back withm five years from tho time of exportation 
(Customs and Inland Revenue Act, 1879 (42 & 43 Vict c. 21), s 6). 

{i) These are ; — 

^ £ «. d 

Trai^sparent soap the lb. 0 0 3 

(CustomsTaiifEAct, 1876(39 & 40 Viot.c. 9*^' pee Act. 1901 (1 Ed w 7 

0. 7). i. 7 (1) )* r • ^ 
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SuB-SErr 11.— /Stfjiar 

. U97. A customs duty is oliargcd on mgar under Ihe heads of 
(1) sugar, including sugar candy, whoie tlio rate dejioiids u]K)n the 
degiees of polansation , (2) molasses, invert sugar and sugar 
extracts, where the late is fixed according to the B^\eeteumg matter 
in the goods ; and (3) glucose, where the nte depends upon whether 
the sugar is solid or liquid (//) 






£ 

8 

d. 

('’hloral hydrate 



. the lb 

0 

1 

9 

GhloKdoiiii 



• • 99 

0 

4 

4 

(^ollodion , 



. . tbe gall 

1 

14 

11 

Ether, arctic 



. the lb 

0 

o 

7 

„ biityTic . 



. . the gall 

1 

1 

10 

„ Rulphuiic 



■ • n 

1 

16 

6 

Ethyl, iodide of 



• • 99 

0 

19 

0 

„ bromide 



the 11) 

0 

1 

5 

„ chloTidc 



. the yall 

1 

1 

10 

(Finance Act, 1900 (63 

Vici 

« 7), B 

5; Fmaiico (1909* 

10) 

Act, 1 

(10 Edw 7, c 8), Sch(‘d 

HI, 

Part 1 1 ) 





(m) The rales of duty at piesoiii in lone aie, foi . — 

£ 8 d 

GIucoro, Rolid theewt 0 12 

„ liquid .... . „ 0 0 10 

MolaRRCR and iiivoit Rug.ir and all other sugar and 
exti.u'ts from Rugai \Nhieh cannot be eomplelely 
toRied by flic fwil.iiiRcope and on which duty is not 
others ise ch.irgcd — 

It (oi'taniiiig 70 pei cent or moic of sweetomug 


in lUei 

, , 

, 


ft 

0 

1 

2 

If containing Icrr than 70 p(‘r cent aud more 





than bO ])ci 

cent ol Rweeteniiig matter 


ft 

0 

0 

10 

If containing not nioie than 

50 per cent 

ot 





Rw^cetemiig mattci 

. 

. 

ft 

0 

0 

5 

Sugar — 








Kot exceeding 7 

6 dciiKO) of riolaiisation 


ft 

0 

0 

10 

Exceeding 76 and not exceeding 77 


ft 

0 

0 

10 9 

M 77 

»» »» 

78 . 


tf 

0 

0 

11 2 

„ 78 

tj » 

79 . 


ft 

0 

-0 

11 6 

» 79 
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Sect 3. 
The Duties. 

How charge- 
aljle. 


(Finance Act, 1901 (1 Edw 7, c 7), R 2 , Finance Act, 1908 (8 Edw. 7, 
c 16), ScJicd ) Duty is not cliargeablc on molasses cleared for use by a 



604 


RvVSNtTB. 


Srot.S. 
The Duties. 

Prohibition of 
importation. 

Clearance and 
warehousing 


Charge on 
ileliTcry foi 
home coii- 
Biimption. 


Drawlnclc on 
molasses. 


Drawback on 
expoits, 
deposits foi 
ship’s stores 
etc. 


ITow cliarge- 
able 


1198. The King in Council may by order prohibit the importa- 
tion ol sugar from certain countries, subject to any jirovision which 
may be made by Pailuiment to impose a special duty on such sugar ' 
in lieu of prohibition (v). 

U99. On importation sugar may either be cleared for home 
consumption on payment of duty, or it may he waielioiised for 
expoitation or for home consumption. Wliile in bond, various 
operations may lie performed on the sngai, and the duty charge- 
able on any loss thercliy oceasioned is renuttod unless' fraud is 
suspected («) 

1200. On (b.livery from the bonded wai ehouso for home consump- 
tion, duty IS chiugealile according to iho (juantiiyascei tamed cither 
at tlie time of landing or of actual deliv(‘ry (&). Where the sugar 
is removed under liond duty free fioui a warehouse to a sugar 
lelincr}^ or factory, it is liable on dehveiy for home consumption 
fiom the rchneiy or factory to duty at the same rate as that which 
would be payable on impoitation{(). 

1201. Repayment of duty by way of diavback is made upon 
molasses produced by a refiner of sugar in (Ireat Jhitain or Ireland 
from sugar on wljieli duty Las been paid on impiutation, and 
delivered by him to be used solelv for puijioses of food for stoclf(rf), 
and in respect of molasses produced by a refiner otherwise than from 
non-duty paid sugar m a bonded refinery (c) and delivered by him 
to a licensed distiller for use in the manufiicture of sjurits (/). 

Adra'^liack equal to the duty on sugar ot tlie like polaiisalion 
IS also payable upon sugar which has j^assed a retineiy m Great 
Britain or Ireland, and on winch tlie ])ropor impoit duties luivo 
been paid, vhen it is expoitod, deixisited in warehouse for ship's 
stores, or removed to the Isle of Man (if). 

Sub-Sect. 12 — Comimite Sugar Goo<ls. 

1202. Composite sugar goods are liable on importation to customs 
duties at various rates fixed by the Treasury to cover the duty 
which would bo payable on the sugar used m the manufacture or 


licensed distiller, or foi use solely for feeding stock (Finance Act, 1901 
(1 Edw 7, c. 7), 8 2 (!) . Devenuo \et, 1903 (3 Edw 7, c 40), s 1(1)) 

(v) Sugai Convention Act, 1903 p3 Ed^^ 7. c 21), s 1 fl). This does not 
apply to molasses, I'oi, unless expressly mentioned in the older, to sugar ot 
any kind in transit {ihid ,8 1 (i) ) Notjc<» to withdraw Jroin the Sugar 
Convention has been given by the Biitish (iovcinmeut 
(a) Customs Consolidation Act, 1876 (3!) & 40 Vict c 36), s 95. 

(h) Revenue Act, 1903 (3 Edw 7, c 46), s 3, apxdving the Customs Con- 
solidation Act, 1870 (39 & 40 Vict c 36), s. 98. 

(c) Sugar Convention Act, 1903 (3 Edw 7, c 21), s 2 
id) Revenue Act, 1903 (3 Edw 7, c 16). si As to drawbacks, See 
PI> 607 et seq., post 

(e) Under the provisions of the Sugar (Convention Act, 1903 (3 Edw. 7, 
C. 21), B ? 

^*5 0 Edw 7,0. 7), Sciied II In the case of molasses 

used either for stock feeding or by a distiller in the manulacture of spirits, 
the rate oi drawback at present allowed is 5d the cwt. (Finance Act, 1908 
(S Edw. 7. 0 16). Sched ) ^ 

(g) Finance Act. 1901 (1 Edw. 7, c 7), Sched II, 
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preparation of the goods; and articles liable to duly in this my 2 

may be further chargeable with a duty because of the use m their The Duties, 
preparation of more than one dutiable conslituent (h). • 

(Ii) Finance Act, 1901 (1 FAw 7), s 7 (1) ; and see Customs Tanff Act, 

1876 (39 & 40 Vict c 35), Setu^d. Where j^oods iniport-cd aio composed of 
any article liable to duty as a pare or ingredient, tlieioof, they are cLargeablo 
with the lull duty payable on such article, and il composed ol more tlian 
one article liable to duty, thou with the full duty payable on the article 
charged with the highest rate of duty The latcs lu lorce for composite 
goods aie as follows — 

i 8 d 

Blacking, stilid. eoiitaiiiing sugar or any other sweeten- 
ing mailer . . . tliecwt (» 0 6 

„ iKpud, containing sugar or any other sw oof on - 

ing matter " .,,005 

(Together with tlie duty on any proof spirit (see 
not.(‘ (c) p ()0(), (mti) contained theicin) 

Candied or diauicd ])oel . . . . • „ 0 14 

Caramel, solid 0 I 10 

„ luiuid . „ 0 14 

Cherries, diained , . ... ,,010 

Chutney . . . . . 0 0 10 

t.Voa nut, Rugaied . „ 0 0 10 

Confectionery made Irom sugar and containing no other 
ingiedicnts except flavoiiiing . . . „ 0 1 10 

As to Clioeolate, soe note (r/), p 596, ante 
Contectionciy, liaid Rue.h as — 

Sugared almonds (exeejit as below), caraway seeds, 
etc . . .... „ 0 1 n 

Sugared almonds, on the entry for which the im- 
poiter has de( Jared t hat the sugar coating does not 
eveoed 72 i>er cent ol the total net weight , . „ 0 J 4 

Confectionery, soft, namely — 

A Jl gums imported in bulk in barrels or oases, on 
the entry tor wJiieli the iniportex has declared that 
duty on the eombmed nuanlity ol sugar and 
glucose used in tlie rnaiiiilaeture of the goods did 
not cKceed the rate of lOd the cwt. . . . ,, 0 0 10 

Other A B gums. 

('laraincls . 

Chewing gums . • „ 0 1 4 

Jelly beans 
Turkish delight etc 

Floweis, as violets and rose petals etc , in ciystalliscd 

Buga-r, as crystallised inut 0 110 

Fruit, canned and bottled, other than fiuit liable to 
duty as such (see p 597, ante), piescrved in thin 
syrup, if the importer has declared on the entry that 
it does not contain moio than 12 pci cent of added 
sugar . ..... „ 0 0 3 

In other eases in thin syrup ... * » 005 

Fruits, mixed, such as “ Metz Fruits AssortedJ' and 
^bottled “Assorted Fruits in Syrup,” containing 
ai tides hablei to two or iiioie distinct lates of duty, 
the duty on the whole to be levied at the highest 
rate, but if the various kinds ot goods arc packed 
separately, or in such manner that an account can 
he taken of each kind, the goods are assessed for • 
duty accordingly 

Confectionery, fig (subject to occasional sampling and 

Cost) 0 2 6 

Ginger, preserved m syrup or sugar . , . . 0 14 
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BBVBVtriD. 


Sw». 8. 

Th« Dnties. 

BuiBOf ‘ 
charge 

Di a whack on 

duty-paid 

sugar, 

glucose and 
molasses. 


How charge- 
able. 


The duty is chargeable upon the net weight as found at the time 
of delivery of the goods from official custody or upon the landing 
account weight, at the option of the proprietor (i). ^ 

1203. Where duty-paid sugar, glucose, or molasses Lave been 
used in the manufacture of composite goods which are subsequently 
exported or deposited m warehouse for use as ship’s stoies, or sent 
to the Tale of Man, a drawback is paid equal to the duty m respect 
of the quantity of sugar, glucose, nr molasses used in tlie manu- 
facture (/i). 

Suu-Sect. 13 — Tccr. 

1204. Tea on importation (Z) is liable to duty at a rate fixed by 
an Act w'lnch is passed for one yeai only (/?i) ; and if warc'housed on 


£ 8 d 

Licorice, if declared by tlie importer not to contain more 
than 30 pei cent ol added sugar or othei sweetfnmg 
matter, subject to oecasioiial sampling and lest . tbo fwfc 007 
Marmalade, jams, and truit jellifs, it not made from 

tniit (see p 507, ante) li.iblo to duty as smdi . „ 0 14 

Maizipan . .... „ 0 1 I 

Milk, condensed, aliglilly sweetened, whether whole, 
sepal ated, or skiinmod, if declared by the im- 
porter not t.o contain moie llian 18 per cent of 
added sugar, subject to occasional sampling 
and test . ... „ 0 0 4 

„ condensed, sweetened, whole . . • », 0 0 0 

„ „ „ separated or sLi mined „ 0 0 10 

(As to the law governing the impoitation ot adnl- 
t ex a ted, eoiidensed, or sepaiated milk, see title Food 
AND Drugs, VoI XV , pp. 65, 66.) 

Milk powder . — 

If declared by the importer not to contain any added 
sugar . . . . . . Free 

If declared by tlie importer not to contain more than 
36 per cent of added sugar . . . „ 0 0 8 

In all other iiistances, and in eases in which the im- 
pOiter wishes to dispense with samidiiig and iest „ 0 16 

Impoiiations entcKHi as fiee .are debveied on a 
deposit being made ot the duty at the late of Sd 
the ewt pending the result of an analysis ol a 
sample 

Nestis’s Milk Food „ 007 

Soy, when containing molasses or other sweetening 
malter . ....,,005 

Tamarinds, preserved in syrup . . . . „ 0 0 5 

(i) Kovonue Act, 1903 (3 Rdw .7, c 46), s 3 

(A) Finance Act, 1901 (1 Kdw. 7, c 7), iSched II As to drawbacks, see 
pp 697 et seq , post 

(?) For the restnclions upon the importalion of tea extracts, and adul- 
terated or exhausted tea, see title Food and Drugs, Vol XV , pp 68, 69 
(m) In the ease of tea imported after the lapse of the period for which 
the annual rate was fixed and before tbo passing of the Act mteudo8 to 
apxdv to the next following year, duty is chargeable at the old rate, 
8ubj«s‘| to repayment or leadiustmeiit ((Customs Consolidation Act, 1876 
(39 Vict 0 36), s. 18 The duty at piesent payable on* tea is at the 
rate of Cvi lahe lb (Finance Act, 1912 (2 & 3 Geo 5. c 8), s 1). 

'rhe additional customs duty on tea removed or imported into the Isle 
of Man (se<‘ p 692, ank) imposed by the Isle of Man (Customs) Act, 1906 
(6 Edw. 7, c 18), a 1, is ooiitiaued until the 1st August, 1913, by the Isle 
of Man (Customs) Act, 1912 (2 & 3 Geo. 6, o 9), s. 1. 
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importation, and subgequently delivered for home consumption on 
payment of duty, it is chargeable with duty on the account taken 
on landing (?i). 

Sub-Sect. 14.— Marco 


Sbot 2. 
The Duties. 


1205. Tobacco imported into the Uiutod Kingdom is liable to How 
customs duties at vaiioua lates, depending upon the description 
and condition of tlie article (r;). 

1206. Tobacco may only be impoitod through ceitaui ports Restne^ions 
approved (p) for tlm j>iiij) 0 'jo by the Coimmssioners, and in sliips on impoita- 
of not less tliaii 120 tons registered tonnage, but smaller ships may 

be specially licensed for tlie pur])oso 0/). Kach package must 
contain no other goods than tobacco, and must bo of a gross weight 
of not less than 80 llis. (r). Tobacco out and compiessed by 
mechanical or other means ( s’ snult work, stalks, extracts, essences, 
or other concentiations of tobacco, may not bo imported except in 


(n) Customs Con soli (Lition Act. 1876 (30 & 40 Vitt c 8G). s 98 

(o) Tbo latea at piescnt lu loioe aic . — 


£ &. d. 


pel 11) 


0 

4 

8 

8 

8 


0 4 


0 


0 3 RJ 
0 4 11 


0 3 8 


'J'obaeco, nianiilarturt‘(l, namely . — 

CigaTS . , 

(!avemhsli or negroliead 

(\aveiulisli or uegiohead, mamifactuied m bond • 

Othei manuidctuied tobacco, namely , — 

Cigaietles . .... 

Other sorts 

Smiti eont.'iinmg more than 13 lbs of moist me m 
evcMylOOlbs weii^lit thoreot 
kSimU not containing cioio than 13 lbs ol luoislme m 
cveiylOOlbs wnt'ht ibrieof 
Tobacco, mimanulaciuied, if stiipjied oi stomined — 

Conliiining 10 ll)s or inoic oi inoisuiie in cveiy 
100 lbs weight thereof ... 

Containing less than 10 lbs of inoistiiie in every 
lOU lbs weight tlieieof 

Tobacco, unman utactuied, il unstii]>ped oi unstemmed : — 

Containing 10 lbs or more ot moist ure in every 
100 lbs weight theieot . . . . 

Containing less tlian 10 lbs of moistuie m every 
100 lbs weight thereof ..... 

(Finance (1009-10) Act, lOlO (10 Edw 7, c 8), b 83, Sched 
additional customs duty on tobacco reiDovinl or impoited into the Isle ot 
Man (see p 592, ayite) imposed by the.Jsle ol Man (Customs) Aet, 1000 
(63 A: 64 Vict c 31), a 1, is ooutinued until the Jst Au;pist, 1913, by 
the Isle of Man (Customs) Act, 1912 (2 &'» 3 Geo 6, c 9), s 1 

(p) The approved ports aie - 'Abetdoon, Barrow'-ia-Furness, Belfast, 
Bristol, Cardiff, Cork, Donpi, Dublin Folkestone, Glasgow, Goole, 
(riivigumouth, Granton, Greenock, Grimsby, Hartlepool (West), Harwich, 
Hull, Leith, Liverpool, London, Lynn, Manchester. Nowcaslle, Newhaven, 
Newport (Mon ), Plymouth, Portsmouth, Southampton, Sunderland, 
Swansea 

(g) Customs Consolidation Act, 1876 (39 & 40 Viot. c 36), SB 42, 171. 
The Commissioners may attach any conditions they tlunk lit*to a hceuce 
granted by them to a small vessel (t>htd ) 

(r) Ibid , s 42 ; Finance Act, 1896 (59 & 60 Vict c 28), s. 6. Tobacco 
of various lands may be taken together to make up the legal weight (tbtd,). 

(s) llevenue Act, 1889 (52 & 63 Viot c. 42), s. 1. 


0 4 


1 

The 
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S«3T. 9 . 

The Saties. 


Clestanco 
and waie- 
hou&ing 


Delivery, 


Kcraission on 

aljanJoncd 

tobacco 


HaBis of 
charge. 


ITovs cljtigc- 
eble. 


Bbvbnuii. 

transit or to be warebousod for exportation only (t). Cavendish or 
negrohead tobacco may not be imported if it has mixed \iitb it the 
leaves of trees or plants other than the tobacco plant, and aii.^ 
person importing or concerned in importing, and anv dealer having 
in his possession such tobacco, is liable to a penalty ( f treble the 
value theioof, or JKIOO, at the election of the Comnnssionoi s (m). 

1207. Tobacco on importation may either be clcaied for homo 
consiiiiiption on p.'iyineut of duty, or be waiehousod in an approved 
bonded narohmiBO, except in the case of cavendish or negrobead, 
winch must in all cases lie WMiehonsed when impoited (a) 

1208. Tolmcco ill a boiulod waieliouso may bo operated upon 
under tho rcyiilations, and the lesulting packages dolivoiod either 
duty free for cxpoiLation or on payment of duty for home con- 
sumption (M. A package for home conKum])tiou must not be of 
less weiglit tluifi 80 lbs, gross; and cavendibii or uegiohead can 
only be ddiveied for home consumption in packets not exceeding 
1 lb. and not less than 1 oz. in ^\oight tacli, and duly wiapped and 
labelled (c-). 

1209. Tobacco may bo abandoned m warehouse by tlie importer , 
when this takes place the duty is i emitted, and the tolnicco is 
ib'stioyed within such time and m such manner as the Com- 
luissioiicrs may direct (dj. 

1210. Tobacco ileaied lor home consumption is cliaigcable witlj^ 
duty on the account triluii on deliveiy from warehouse unless the 
ruorcliaiit elects to pay on the landing account (c). 


Sub-Sfct 15 -- Wint 

1211. Customs duties are charged on imported w'ine according to 
the number of degiees of proof spiiit it is found to contain (/)- 
An addiiumal duty is levied on xviiie imported in bottles of 


(/) Customs CoiisoljduUon Act, 1870 (30 & 40 Vict c 36), s 42 Put 
the Coium)S''ion< is irmy leUx or icmovo the leslnctions on the importatiou 
ol Ruufl. woik and stalks (Pinance Act, 1800 (50 & oO Vict c 28), s 6) 

(v) Maimfactuied Tobacco Act, 1803 (20 & 27 Vict c 7), s 9 
Cavendish or nc^Toliead containing the piohibited ingiedieiits must be 
enclosed m labelled wrappers piioi to sale or exposure lor sale (tl/ifl, s G) , 
Bee nolo (p), p 070, pof>t , and sQe nole (d), p. 040, 

(rt) Customs Consolidation Act, 1870 (30 40 Vict c. 36), s 12 ; Customs 

and Inland Kc\euue Act, 1881 (44 A 45 Vict. c. 12), s 18 , Manufactiirod 
Tobacco Act, 18G3 (20 & 27 Vict. c, 7), a. 9. All sweetened or flavoured 
tobacco is regarded as cavendish 

{!)) Customs Consolidation Act, 1876 (39 & 40 Vict. c 36), s. 95. The 
exportation of tobacco may only take ]dace from a port or place approved 
fox the importation of tobacco (Manulaotured Tobacco Act, 1863 (26 & 27 
Vict c 7 ), B 1). As to the approved poits, Bee note (p), p 607, ante 

(c) M inutactured Tobacco Act, 1803 (26 & 27 Vict. c. 7), B 4 , and see 
p, 615. posf 

(d) CuslomR ConBolidation Act, 1876 (39 & 40 Vict. c. 36), ss 94, 96 
(^) Ihul , B 98. In practice, the mei chant may, if he elects to do so, 

pav duty on the account as taken on landing or removal of the tobacco. 
(f) For definition of “ proof gpints,” see p. note (i), p 623, post 
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any size, or in other vessels of a capacity not exceeding two Sect 2 
gallons (g). The Duties. 

1212. AVine may be impoited only into such ports as are liestnctions 
approved by the Commissioners for the purpose (h). 

1213. Upon importation it maybe cleaicd for home consumption Clearance 
on payment of duty, or it may be warehoused in a duty free ware- 'ware- 
house (0- AVhile it is in waiehouse it may be racked, or it may be 
fortified witli not nioie than 10 per cent, of approved spirits for 

home consumption, provided that the wine when fortified is not 
laisod to a gieator degiee of stiengtli tlian 40 per cent of proof 
spirit. It may also be liottled, or it may be fortified to a strength 
beyond 40 pei cent , but only for the purpose of being exported {k). 

1214 AVlien delivered fiom w’arebouse for liome consiimjition 011 How duty 
payment of duty, the duty is charged on the account taken on cimiged 
delivery (Z). 

1215. The Commissioners may make regulations })roliibiting or JiebtiK'tious 
rostneting the mixture tor sale of any Jbitisli wines with any on mixtuies 
foieign wine, or the exiiosure for sale ot any such mixture (?a). 

{g) The itites at present in foioe aic * — 

£ 8 d 

Wine — 

exeeodinfif 30 dcjiiees of proof spiiit . the gallon 0 13 

ExeoediTii; 30 degices but not exceeding 42 degiees 

ol i>iooi spirit ... „ 030 

^ And tor every dcgioc 01 pait of a dcgiee be- 
yond t.he highest above charged, an addi- 
tional duty . . . . , „ 0 0 3 

The woid “degree” docs not include 
li actions of the next higlier degree. 

Wine includes Ices ol wine. 

Additional — 

On still w’lno imported in bottles , , „ 0 10 

On 8]»aiklini> wine imported m bottles . „ 0 .2 6 

(Finance Aet, ISOO (02 & 63 Viet e 9), s 2) When still wine has*been 
made spaikhng in bond, it becomes bable on deliveiy out of waiehouse loi 
home eoiisumjilion to duty at the same rate as imjioited sparkling win(‘ 

(Customs and Inland Revenue Act, 1890 (53 & 54 Vict c 8), s 8) 

(h) Customs Consolidation Act, 1876 (39 & 40 Vict c. 30), s 42 In 
practice, no iCKtiietion is placed upon the ports at which wino in bottle 
may be impoitcd Tlio lollowing poits have been approved for the 
impoiiation of wme m ea^k Bairow-in-Furnosa, Beiwick-on-Tweed, 

Blyth, Bridgwater, Biistol, Caidifl, Carnarvon, Chester, Cowles, Dartmouth, 

DoAer, Exeter, Falmoutli, Folkestone^ Gloucester, Gople, Grimsby, 

Harwich, Ilaylo, Hull, Ipswich, Littleliampton, Livcipool, Londoli, 

Lowestoit, Lynii, Manche^tci , Middlesbrough, Newcastle -on-Tyne, New- 
haven, Newpoit (Mon ), Noith Shields, Penzance, Plymouth, Poole, 

Poitsiuouth, Poit Talbot, Rochester, Buncoin, Rye, Shoieham, South- 
ampton, South Shields, Stockton, Sunderland, Swansea, Tiuro, West 
Hartlepool, Weymouth, Whitehaven, Yarmouth ; Aberdeen, Dundee, 

Glasgow, (Srangemouth, Gi<‘enock, Leith; Beltast, Cork, Dublin, Galway, 

Limenek, Newiy, Waterford 

(v) Ciistoins Consolidation Act, 1876 (39 & 40 Vict c. 36), s. 77. 

(k) Ibid , B. 95 

(l) Ibid , s 98 If wuiie while in bond has been converted into vinegar 
by the addition to it of acetic acid or commercial vinegar under the 
regulations, it is deli vexed for home consumption duty free. 

(ni) Finance Act, 1911 (1 & 2 Geo. 5, c. 48), s. 10. By regulations of 

H.L.-XXIV. X 
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Part VI.— Excise Duties («). 

S»OT.‘l. 

Introduc- ^—Introductory, 

Scb-Seot. 1,— Excise Enines. 


1216. A licensed excise trader is generally required to deliver an 
entiv of his business premises to the proper surveying officer of 
customs and excise; and any person carrying on a trade or 
business for the carrying on of which an excise entiy is required 
without having made an entry is liable to a penalty of £200(0) 
Not more than one entry is to be in force for the same premises 
at the same time (p). 

Definition of 1217. An ‘‘ entry is a statement in a prescribed form of the 
’‘entry” premises and plant to be used in the business, distinguishing in 
each case, by reference to a mark or nniiil)er, each place, room, 
vessel or utensil, and defining the use to which each is to be put (q). 

By whom 1218. The entry must be made in the name of the real owner or 
rnaxle. owneis of the business (r). In the case of a coiporation, the entry is 
to be under the seal of the corporation and signed by the chauman 
or a director, or by tho secretary or other principal officer (s). 


Duty to 
make an 
entry. 


tho Commissioners, dated 8th March, 1912, a raaniifacturcr for sale of 
Biitish wines may not (a) mix any Biitish \Mne with any foieigii wine 
ex^’epf. in tho couise of mannfacture ; oi (b) in the couise of manulactnre, 
mix any foreign wine with any Biitish wine m any quantity extending tho 
pioportion of 15 gallons of toieign wine to 100 gallons of Ihitish wine ; 
01 (c) mix any ‘i])ints with any B’ntush wine except for the solo puiposo of 
foititying the wmo (as to foitiJEyiiig the wine, see the text, t^vpia) Any 
Bptisli wiUG manufactuied m confoimity with the icgulatjons may not by 
reason of the admixture with it of foicign wine be exposed foi sale, sold, or 
sent out othoiwise than under the designation of a Bntish wine As to 
piovisions affecting makeis of sweets, see p 643, post , wmo dcaleis and 
retailors, pp 680 et seq , post , rectifieis and compoundeis, p 641,po«£, 
and dealers m and retaileis of apiiitB,,pp. 667 et heq , post 

{71) For the meaning of the term “ excise duties,” see note (?i), p 687, 
ante 

( 0 ) Excise Management Act, 1827 (7 & 8 Geo 4, c 53), s 33 ; Excise 
Management Act, 1834 (4 & 5 WiU 4, c 61), s. 6 All vessels and utensils 
not duljr entered and all goods found m unentered vessels or premises 
are forfeited (Excise Managemtnt Act, 1841 (4 & 5 Vict c 20), s 6) As 
to officers of customs and excise, see pp 645 ef seq , ante 

( p) Excise Management Aci, .1834 (4 & 6 Will 4, c 61), s 8 If a trader 
absconds without having withdrawn his entry of the piemises, the Com- 
missioners of Customs and Excise may permit another person to make 
entry [ibid,, s 0) 

(q) Excise Management Act, 1827 (7 & 8 Geo. 4, c. 63), s. 21 ; Excise 
Management Act, 1834 (4 & 5 Will 4 , 0 61), s 6. In the case of a distillery, 
no place or vessel may be entered or used for more than one purpo8e*i see 
p. 638, post, 

(r) Ilut the ostensible owner is liable io the revenue authorities as if he 

were the real owner A minor cannot make a legal entry (Excise Manage- 
ment Act, *1827 (7 & 8 Geo. 4, c. 63), s 20) The Commissioners may 
allow a married woman to make entry (Excise Management Act, 1841 
(4 & 6 Viot c. 20), B. 7), ^ 

(<) Revenue Act, 1898 (61 & 62 Vict. c 46), s 16 Both the person or 
persons siguiug and the corporation are bound by the entry (ibid.). 
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1219. An officer of customs and excise is authorised to go upon t 

J nd examino any entered premises and to take account of any Intoduc- 
utiable commodities he may find there (t). The places and wry. 
utensils entered must not be used for any other purpose than that ingpe^n 
specified m the entry (a). A trader making entiy is lesponsible for and use 
the proper conduct of the business carried on under his licence (h\ entered 

premiBes. 

1220. The Commissioners of Customs and Excise may cause the Avoidance of 
entry of any piemises to become void by fouiteen days’ wntten notice 
to the person who signed (^c). ** 

SuB-Si:cr 2 — Official i^urvey Books 

1221 The survey books in which surveying ollicers of customs Evidence of 
and excise recoid particulais of accounts taken by them on their ^^^tenta 
visits to the piemises of traders are evidence of their contents m 
any case concerning the business of the tiader which is the subject 
of the lecords contained in tlie books (d) 

Rub-Selt 3 — Recover If Bail of Ihii if Vu%d 

1222. Wlien duties which are not properly exigible are paid to Only recover 
the levouue they cannot, in the absence of express statutory 
provision, be afterwards recovoied back as money not due and paid ^ 
under a mistake {e) ; nor can they be recovered from the individual 
ofliceis to whom they wore paid (/). 

(t) Exoiso Management Actj 1827 (7 8 Geo 4, c 53), s 22 

{a) Excise Management Act, 1834 (4 & 5 Will 4, c 51), s 7. In the case 
of an entry made since August, 1867, the contents of the entry may be 
pioved by production oi tJio otlicial entiy book (Revenue Act, 1867 
(30 & 31 Yiet c 90), s 12) 

{b) A -Q V SMoii (1830), 1 Cr & J. 220; A -0 y Riddle (1832), 2 
Ci & J 403 , Advocate-General v Oninf (1853), 15 Dunl (Ct of Sees ) 980 , 
and he would not escape tlie lesponsibility to which he is liable as an 
excise trader by neglecting to make entiy (A ~G v //ayfer (1816), Manning, 

Exchequer Practice, 226), 

(c) Kevoimo Act, 1898 (61 & 62 Vict. c 46), s. 15 The notice must be 
delivci ed at the entered premises 

(d) E V. Gumwood (1815), 1 Puce, 369 But this is confined to what 
are propoily matters of survey {Stioilier v Wtllan (1814), 4 Camp 21) 

(e) National Bank of Scotland y Lord Advocate (1802), 30 kSc L K 579. 

It makes no difference that the money had been paid under protest, 
where it was not extorted colove officn {Whiieley, Ltd. v. R (1909), 26 
T. L E 19) But it IB the practice to repay the duty on the unexpired 
portion of a licence when duimg the ciinertcy of the licence another is taken 
out which confers privileges in excess of and including those gianted by the 
licence already m force. And where an excise licence ceases to be m force 
owing to the justices’ licence on which it was m anted havmg expired, 
repayment is made of a proportional part of tiie licence duty, except 
whose the justices’ hcence was forfeited on a conviction of the holder 
(Excise Licences Act, 1825 (6 Geo 4, c 81), s 22; Finance Act, 1911 
(1 & 2 Goo 5, c 48), B. 7). Special provision is made for the lepayment of 
the duty paid on beer, spirits , glucose and saccharine in certain oases ; see 
pp 615, 618, 622, 625, post) As to drawbacks and excise allowances, 
see pp 697 et seg , post As to the recovery of money paid under mistake, 
see title Mistake, Vol. XXI , pp 20 et seq. 

if) Whitbread v Brooksbank (1774), 1 Cowp 66, 69 ; Qreenucay v. Hurd 
(1792), 4 Term Rep 653 , and see title Public Authorities akd Public 
Officers, Vol XXIII , p. 315 

X 2 
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Sub-Sect. 4 — Signboards, 

1223. Sellers of tobacco, retailers of sweets, and all excise traderr 
who make entry of their premises, with the exception of methylated 
spirit retailers, are required to put up signboards over the premises 
occupied by them for the purposes of their respective liades. The 
signboard must set out in legible letters at least one inch long the 
full name of the trader and that he is licensed to carry ou the trade 
to which his licence applies {g). 

Sub-Sect 5 — Grant of Licenres, 

1224. Excise licences, with the excojition of those transfened to 
the county councils in England and Wales under the Finance Act, 
1008 (/i), s. 6, are granted by the Commissioneis of Customs and 
Excise or by such persons as aie appointed by them for that 
pui2)ose 0). 

Sub-Sect 6 — Cimpensation Fund Chaiges 

1225. In the case of an intoxicating liquor licence for consinnp- 
tion on the premises, granted for the hist time since tlio 15th 
August, 1904, othei than a licence for the sale of wine alone or of 
sweets alone, the comiiensation fund charge at the appropriate rale 
niusti be paid in full together with and as part of the duty payable 
on the giant of the excise licence 0). 

SuB-SEcr. 7 — Effect on Coniiads of ViohUon of Eevcnve Sfuiides, 

1226. In considering the effect on tlie validity of a contiact of 
failure to comply with a revenue statute, regard must be had to the 
intention of the legislature in making the statute. If the object 
of the statute was the lienefit of the revenue only, the contract is 
not voided by failure to comply with its provisions. If, on the 
other hand, the statute has in view the advancement of some matter 
of social or public interest, a contiact entered into in contravention 
of its provisions cannot he sued u^ion (A). 


(q) Excise Licences Act, 1825 (6 Geo 4, c 81), s 25, Revemio Act, 1807 
(30 & 31 Vict c 90), B 9 ; Licensing (Oonsolidation) Act, 1910 (10 Edw 7 
& 1 Geo. 6, c. 24), s 74 The penalty for tailing to put up a siguboaid is 
£20 (Excise Licences Act, 1825 (6 Geo 4, c 81), s 25) 

(h) 8 Edw 7, c 16 As to those, see pp 684 et seq , pod. 

(i) Excise Licences Act, 1825 (6 Geo 4, c 81), s 6 , Beerhouse Act, 1830 
(llGeo 4&l\Vill.4,c 64), s 3| Inland Revenue Board Act, 1840 (12 & 13 
Vict. c 1), s 16. Private biewor’s licences arc also granted by money older 
lit post offices ; see, further, title Intoxicating Liquors, Vol XVIII , 
pp. 17 ef seq 

(j ) Licensing (Consolidation) Act, 1910 (10 Edw 7 & 1 Goo. 6, o. 24), 
« 21 (2); and see title Intoxicating Liquors, Vol XVIII ,p. 73 

{1) Smith V. Mawhood (1845), 14 M & W 452, per Parke, B., at p 463. 
IJiihcensed trading — In Ritchie y. 5wd/i(1848), 6 C B 462, a contiact 
fjniered into for tie purpose of enabling a person to use a room to sell 
excisable liquors without a licence was held void. In Talk V Force (1848), 
12 Q B. 666, au unUcensed appraiser could not recover for woik and labour 
done on an appraisement made by him. Smuggling, — In the case of goods 
gold abroad and afterwards smuggled into this country, the vendor is not 
entitled to recover on the contract of sale in the courts of this country if 
he has given some active assistance in the carrying out of the illegal 
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Sect. 2 . — The Dutiee , 

* Suji-Sect. l.—Beer (/) 

1227. Beer duty is payable at the current rate(wO by a brewer of 
beer for sale (hereafter referred to as a “biewer for sale”)* Q-iid in 
some cases by a bi ewer of beer not for sale (a) (hereafter referred to 
as a “ brewer not for sale on the beer brewed or presumed to 
have been browed by him. 

1228. The chaige for beer duty payable by a biwer tor sale is 
raised either upon the quantity of the worts (o) actually produced in 
each brewunfT, or u])on the quantity of the woi is deemed to have lieen 
produced from the mateiials used in the brewing, whichever is the 
greater (j)). Wliere a brewer not for sale is chargeable with beer 
duty, the charge for duty is ahva 3 "s raised on the worts deemed to 
have been produced fioin the materials used ( 7 ). 

1229. The charge on the worts actually produced is calculated on 
the quantity and gravity of the worts of each brewery as declared 
by the brewer in his entry in the official book(r) kejit by him for the 
purpose, or as found by the excise officer who visits the brewery after 

inipoi talion of the goods into England (Clarle y. SJipe {1774), 2 Bong. 
(K. B ) 60S, n , Cliufoh V Venalm\a (1791), 4 Term Rep 466; Waywell 
V VtVffd ( 1794), 5 Term Rep 699) But whore the delivery of the goods 
abioad is (omplete and no aetive assistance is given by the vendor in the 
woik of smuggling, the price may be recovered (TloVman v. Johnson (1776), 
Cowp 341, VelleadY ( 1836), 2 Ci M & R 311); and see lilies 

CoNFLiri (IF Laws, Vol VI , pp 243,244; CoNTRAcr, Vol \TI , pp 390, 
391, 401, 402 

(1) l‘^0T definition of “beer” for the purposes of the charge of beer 
duty, see note (7), p 630, pcs/, and for definition oi “beei,” lor the saleol 
wliiih a In'cnce must be held, see note (6), p 650, fost As to customs 
dutuN on l)cer, sec p .594, anie As to excise duties in relation to 
intoxicating liquors, see also title Intoxicating Lk^uors, Vol W^lII , 
pp 17 ei seq 

(w) The rate at present 111 force is 7s 9d for every barrel of 30 gallons, 
ealcnlated at the standard gravity of 1,055 degiees, and so in proportion for 
any dilleience in quantity or giavity (Inland Revenue Act, H80 (43 Si 44 
Vict c 20), s 11 , Customs and Inland Revenue Act, 1889 (62 & 53 Viet 

c 7), B 3, Finance Aet, 1896 (59 & 60 Vict. c. 28), s 8, Finance Act, 

1900 (63 & 64 Vict c 7), s 6) 

{n) Foi the cases wheie boor duty is payable by a hi ewer not for sale, see 
p 632, jioht 

(0) For the moaning of “ worts,” see note (5), p 623, post 

Ip) Inland Revenue Act, 1880 (43 St 44 Vict c 20), s 13 (3) ; Customs 

and Inland Revenue Act, 1889 (52 & 53 Vict c 7), s 3(1) Whether the 
charge is upon the actual produce or the deemed produce, a deduction from 
the gross quantity of 6 per cent for waste is first allowed (Inland Revenue 
Act, 1880 (43 & 44 Viot c 20), s 13 (3) (b) ) ; compaie the text, injra 
(as io materials charge) The Commissioneis of Customs and Excise may 
cause the charge for duty to be made up at the close of each month in 
respect of all brewings during that month (Inland Revenue Act, 1880 
(43 & 44 Vict. c. 20), s 16) 

(g) Inland Revenue Aet, 1880 (43 & 44 Vict, c 20), s. J3 (1); but 
subject to a deduction of 6 per cent for waste (Customs and Inland Revenue 
Act, 1881 (44 & 45 Vict. c. 12), s 15 (1) ) ; compaie the text, infra (as to 
materials charge) 

{r) For the ofiicial book kept by a biewer for sale, and the entries to be 
made therein, sec p. 631, post 
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Rbvbnuii. 


S«jc*r.5r. the brewing is comj)Ifited and the brewer’s entry has l>een made, 
The Duties, whichevei gives the higher chaige(«). The gravity entered by thq 
brewer mnA in all cases be the true original gravity of the woits 
before fei mentation (t). Wheie fermentation lias not commenced, 
the original gravity is the gravity as shown by the saccliarometer 
and tables approved by the Commissioners of Cubtoms and 
Excise (//), wheie formenlation has commenced, the onguial gravity 
may l)e asceitainod by distillation (a) If at any time after the 
woifcs of a bi({\Mn'y have been collected, and the account of them 
has been entered in the otticial book by the brewei, theii' oiiginal 
gravity is found to exceed by 5 degrees tliat entered bv the brewer, 
such woits are deemed to be the produce of a fresh brewing, and 
the brew^ei is charged beer duty in respect of them accoidingly (i>). 

Materials 1230. A hiewer of beei is deemed to havt^ obtained 30 gallons of 
charge. woj ts at tlio standard gravity (c) when lie has used in blowing — 
either 81 lbs. weight of malt or corn (other than iice, flasheAl maize, 
maize grits, and torn similarly prepaied or dressed (r/) ) ; or 50 llis. 
weight of sugar (c>, or of nee, flaked maize, maize grits, or corn 
similaily prejiarcd (/ ). 


When duty- 
levied on 
materialfl 
chaige 


1231. Beer duty is only levied on the matoiials charge wdicii this 
exc(‘eds the w’oits charge by moie than 4 per cent., and such levy 
is subject to a deduction, in the case of a brewer for sale, ot 4 
per cent from the gross inateiials cliarge as well as to tlie further 
deduction of 0 per cent, for waste O 7 ) In tlie case of a hiewer 
not for sale, the only allowance made is that of 6 pei cent, for 
waste {//). 


(s) Inland Koveniie Ad, 1880 (43 & 44 Vict c 20), s 13 (3) Hut tins 
account is not coiicIuhivc in tbo event of collu^non between tlie oflicer aud 
the brewei (A -G v Jhewtitei (1796), 2 Anst 600) 

(t) (histoms and Inland Iteveinio Act, 1885 (48 49 Vict 0 61), s 6 

(li) Inland Revenue Act, 1880 (43 ^ 44 Vict c 20), s 14 (i) The 

appioved sacebaro meter and tal>b*s must be such that a degioe ol giavitv 
indicated on the uistiument shall be equal to one-tliousamltli pait ot the 
giavity of dmiilled watci at 60^ Fahrenheit 

(а) lind , R 16, Selied L 

(б) Ibid , s 24 

(c) /6id,8S 12 13 

(d) The Oomnii.'' Lionel R of Customs and Excise may determine when 
com IS so piepared 01 diessed as not to be piojicily classed with malt or 
com lor the puiposes ot the materials charge (I’niance Act, 1890 (59 &: 00 
Vict c 28), 8 10). They may also, in the case of a brewer loi sale, make 
such a deduction fiom the quantity ol worts cliaigeable in jespoct of the 
mateiiaJs as the special cliaiacter of the mateiials seems to lequiie (Inland 
Revenue Act, 18S0 (43 &> 44 Vict c 20), s. 13 (4) ) I'lns pow'oi has been 
exeicised in the case of syrups, glucose, saccli.aurn and diessod giain, 
which imder the icgulations aie now deemed to produce one baujl of 
hevr at the stand aid gravity for either 84 lbs ol liquid syrups of a 
density not excceduig 13 lbs 2 oz the gallon, or 08 lbs ol similar syrup 
of a density not exceeding 14 lbs the gallon, or 64 lbs of solid glucose, 
Baccharuin or dressed gi'ain 

(e) Jnlaifd Revenue Act, 1880 (43 & 44 Vict. c 20), s. 12. 

if) Finance Act, 1896 (59 & 60 Vict c 28), s 10 

ig) Inland Revenue Act, 1880 (43 & 44 Vict 0 20). s. 13 (3) (a), (b). 
Ab to the allowance for w^asle, see note (q), p 613 

(A) Customs and Inland Revenue Act, 1881 (44 &: 46 Vict c. 12), a. 16 (1). 
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1232. The duty on beer brewed by a brewer for sale is due Sbot 2. 
^immediately the excise officer has taken his account of the worts The Duties, 
produced in a brewing, ))ut the CommisHioneis of Customs and 

Excise may allow the payment to be deferred to a date not later than is payable: 
the fifteenth day of the month succeeding that in which the duty 
was charged (i). Where duty is payable l)y a brewer not for sale, 
the Commissioners may fix the date at which it is to be paid (i). 

1233. When any boor duty remains unjianl after tlie tune within i-owtr of 
which it IS payalile, the collector of customs and excise for the di'^tieswand 
district may issue his warrant authorising any person to distrain all 

beer and In owing mateiials, vessels and utensils m posso.^sion of 
the 1)1 ewer, or of any person on his behalf or iioldiiig them in ti ust 
for him, and to sell them by public auction in satisfaction of the 
claim for duty( 0 . 

1234. Where anv worts, beer, or materials in fespect of wdiich Rc'pa^ment 
duty was paid aio destioyod by lire or other unavoidable cause of duty on 
while on the hreweiy piomiscs, the Counuissionei s of Customs and jlJatmah. 
Excise aie empowered to repay the duty on proof to then satisfac- 
tion of the loss {vf). 

1236 llep.iynieiit of beer duty by way of diawback is allow’od on KL‘})aynjcnt 
all beer exported as merchandise abroad or to the Channel Islands onc\i)()its 
01 the Isle of Man, or shi[)])ed as ship’s stores. The duty i epa> able ^ ° 

IS calculated at the ra^o in foiee at the time of shipment, and upon 
the quantity and original giavity of the beer actually shipped (n). 

Suj3-8ect 2 -Olamy 

1236 Chicory duty is the charge at the cut rent rate paid Natuieof 
by an authoiisod chicory dryei On the law or kiln-dried ehic«)iy tfa^cbaige, 

(0 TnLuid Revenue Act, 1880 (43 k 44 Vict c 20), a 16 

(A) Ibid., B 33 (2) In pud ice bm duty eliaiged ai»aiiJBt a brewjsr not 
for sale ib payable quaiteily m Januaiy, April, July, and October 

(1) Ibhd , B 17 (1) Six days’ jjievioua notice ol the sale must be given, 
and the brewei is entitled at any time prior to the day fixed for the aalo 
to redeem the whole or any part ol the goods distrained upon by paying 
to the (ollcetor their tino value (ihul , a 17 (3) ). Eor the general power 
to distrain for duties lu aiieai, see Excise Management Act, 1841 (4 A 5 
Vict c 20), s 24 As to the general law of distress, see title Distkess, 

Vol XI , pp \\b et seq 

(?w) Inland Revenue Act, 1880 (43 & 44 Vict c 20), s 18 The Commis- 
sioners may also remit duty charged but mot yet paid Their decision as to 
whether the loss is due to some unavoidable cause is final, and not subject 
to review by tho courts (Macfn/rlme v Inland Revenue Commtstt toners 
(1859), 22 Dunl (Ct of Sess ) 206) 

(n) Inland Revenue Act, 1880 (43 k 44 Vict c 20), s 36 ; 'Finance Act, 

1891) (59 & 60 Viet c 28), s 9, Finance Act, 1900 (63 & 64 Vict c 7;, s, 6. 

Where a coitificate of landing is requued, as in the case of beei exported to 
the Isle of Man, drawback is not payable until the certificate iS jproducod 
(Inland Revenue Act, 1880 (43 & 44 Vict c 20), s 39 (3) ) Drawback 
IS riot payable in respect of beer exported, unless at the time the beer is 
slupped it 18 woith at least the duty of excise chargeable oi it (Excise 
Drawback Act, 1817 (57 Geo 3, c 87), s. 10) Nor may drawback be paid 
after the expiration of two years from the date of shipment of the beer 
(Finance Act, 1895 (58 & 59 Vict o 16), s. 7). As to drawbacks generally, 
see pp. 697 €t seq , post. 
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dried by him or received by him from another authorised 
dryer (o). , 

1237. The duty is charged on the quantity delivered for home 
consumption from the dryer’s warehouse, accoidmg to the account 
taken at the tiino of delivery by an officer of excise (jO- I’he 
chicory of which account is taken may have been diied by any 
means and to any degree less th ui that at which it 'would be in a 
fit state to grind into powder (</). 

1238 . An account of the quantities delivered from warehouse must 
be made up at the expiration of every six weeks or such otlier 
peiiod as the GoiumLssionei s of Oust )ms and Excise may lix. The 
duty is then imyaljlu on demand, and failuie to pay in accoidincn 
with notice given to him subjects the diyer to a penally of doulilo 
the amount of the duty(/). 

Sob-Sect 3 — Ltquo7^ sttp])ly‘(J to Ciuhs 

1239 . A duty of M per pound is levied on the amount of tlie 
purcliases of intoxicating lupior supplied in or to a club, or on behalf 
of a club to its mem beasts). 

1240 The duty is cliargod on the statement, winch the societary 
of tlio club IS required to make in the January of each year, of 
the purchases duiing the preceding calendar year (0. 

(o) The laio at piescut in foice is 128 Id per cwt , and m) in piopoition 
foi anygreatei or less quantity than 1 cwt (('ubtoriis and Inland Itevenne 
Act, 1872 (35 & 3(i Viet c 20), s 5) A licence need not be taken out by a 
diyer of clucoiy, but no one is allowed to diy chieoiy, oi to have m Jus 
po^sos^lon more than 14 lbs ot diied clueory, unless ho has made enti y ol 
ills premises and plant with the piopei oflicci of excise, and juovided on the 
pieniisos a secuie warehouse to be ajipioved by tlio tVmiinisMoiieis of 
Oiisloms and Excise (Excise Act, 1 800 (23 ik 24 Vicfc e 113), s 8 , ('iisloins 
and Inland Revenue Act, 1882 (45 & 40 Yict c 41), s 4) The business 
oi a dryer of chicory and of a roaster of chicoiy or colloc cannot he canied 
on upon the saino or communicating piemi^es (Evci.se Act, 1800 (23 & 24 
Vict c 113b s 18) As to customs duties on chieoiy, see p ante 
ip) Excise Act, 1860 (23 & 24 Vict o 113), s 15 
Iq) Ibid 8 21 

(r) Ihid , 6 !.'> The special ofhcial piocedure established by the 
Excise Management A.cts foi seeuTingtlie duties on excisable coinnioditios 
apidics also to chicory duty (Ciistoins and Inland Revenue Act, 1872 
(35 & 36 Viet c 20), s 5) As to these, see ]> 737, post In piactico 
the account is made up to the (‘iid of each calendar mouth in respect of 
the deliveries which took place within the month 
(fi) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 48 Tlie charge 
18 not limited to icgistorod clubs, although the lulcs as to registration must 
in effect coniine its levy to such clubs The clcik who keeps the register ot 
clubs is required to send notice to the romniissioners of Customs tfind 
Excise of the entiy of any new club on Ins register and of any case ot a 
club ceasing to be registered , s. 48 (6) ) As to clubs generally, see 
title Clubs, Vol IV , pp 406 et eeq, 

(«) Fmanco (1900-10) Act, 1910 (10 Edw. 7, c 8), s, 48 (1) The 
Commissioners may make regulations for assessing and charging the duty 
payable m the case of a club which is discontinued as a registered club 
during the year. By these the secretary is required to furnish the 
partiouUrs within seven days of the discontinuance of the club (Stat 
R, & 0.. 1910, p 404). 
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The secretary must furnish the statement upon service on him of Sw. s. 
a notice in writing requiring him to do so (a). If no statement has The Duties. 
»been delivered by the Ist February in any year, the supply of 
intoxicating liquor in the club is to be treated, so long as the failure 
to furnish the statement continues, as a sale of intoxicating liquor 
without licence (i). 

1241. If, by the 1st March in any year, the duty due remains power of 
unpaid, the collector of customs and excise may, after notice in disircM m 
writing has been served on the secretary requaing payment, issue 

his warrant authoiising distraint to be made on the club piemises * 
for the duty due and unpaid (c). 

Sub-Sect 4 . — Coffee Snhshtutes and MixtureB, 

1242. This duty is charged, according to the scale in force and How the 
the weight of the package, upon siihstances wliicli are sold as 
buhstitutes for coffee or cliicory, and upon all iiuxtuies of coffee or * 
chicory with one or more of such substances or with any other 
ingredient except chicory or coffee (d), 

1243. The substance or mixture must be made up in packets oi iviceisami 
piosciihed weight and labelled (c). 


(a) The BP(i(*Urv i'^ liable lo a fine not exceeding £2(h reeoTornblo 
Riiniunanly, it be fails to luimsh the statement as lequned, and, lu the 
ease ot a second or Rub''e(juent olleneo, to llnpll^onmont with or 
without haid laboui lor lenn not exceeding one month or to a hue not 
exceeding 150, oi to both, and it he knowingly dehveis an uniruo 
statement, ho is liable, on Ruinmaiy conviction, to impiiRomneiit with 
or Without liaid labour loi a teim not exceeding tliree mouths, or to a (me 
not exceeding £r)t>, oi to both (Finance (1909-10) Act, ]9]0(10Edw 7, 
c 8), 8 48 (2), Stat E 0 , 1910, p 404). As to proieduie betore 
eouits of summary )urisd]vlioii, see title Magisikates, Vol XIX ,pp 589 
et seq 'J'he notice icquiiiiig the statmiient may he sent by post addieRsed 
to the club (Fmaijce (19(^9-10) Act, 1910 (10 Edw, 7, c 8), s 48) lu 
case of a change of secretary between the date when the notice requiring 
the Rt atement Rei\cd and the 31st January, tlie secietaiy in oflioo on 
tlie Idttei date ivould be the peison liable (Booth y, Weiqhtman (1904), 
91 L T 532) 

(b) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), 8. 48 (4). As to 
imlieensed sales of intoxicating liquors, see title Intoxicating Liqugus, 
Vol XVlll , pp 107 ei ^eq , 113 beq. 

(c) Tlie pioceeds of the difitiess must be sold by public auction after 
Rix days’ pi cvious not ice lias been given ol the sale Any Biirplus remaining 
aftei the discharge of tlie claim lor duty and the costs and expenses of tlie 
disticRS and sale must be banded ovei to the secietary lor the benefit of the 
club (Finance (1909-10) Art, 1910 (10 Eaw 7, c 8), s 48 (3) ). 

(tZ) Customs and Inland Kevenue Act, 1882 (45 & 46 Vict c 41), ss 5, 6. 
The rate now m lorce is \d for every J lb of the substitute or mixture. 
The duty is not charged upon mixtures of pure coffee with pure chicory. 
Compliance with the Act rcquumg the payment oi the duty is no answer to 
a chaige under the Acts relating to the adulteration of food {%b%d ,8 6 (4) ). 
As to the adulteration of coffee and chicory, see title Food and Drugs, 
Vol XV., p 63. As to the customs duties on coffee and chicory, see 
j»p. 595, 596, ante 

(e) Customs and Inland 'Revenue Act, 1882 (45 & 46 Yiot c 41), 
8 6(1) Labels denoting the duty are issued by the Commissioners of 
Customs and Excise in sheets containing either halfpenny or penny labels. 
No one is allowed to have in his possession labels which nave already been 
used (ibid s. 7.), and see, further, title Food and Drugs, Vol XV, 
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The label must be affixed to the packet before or at tlio time the 
subatance is sold, exposed, or made up for sale, or )a delivered out 
of the custody of the person making or importing the substance (/).* 

SuB-Sicr b —(Jliicose. 

1244 Glucose duly is the charge at the current rate(.</) payable 
by a licensed jiiaiiufactuier of glucose ujion the glucose actual!} 
made oi deemed to have been made by him. 

1245. The Commissioners of Customs and Excise may determine 
whether the duty shall he chaiged on the final product or on the 
quantity of glucose deemed ])v them to be cajiable of being olitaiiied 
fiom the sacchaiine solution collected during the pioccss of 
manufacture in a fixed and seemed lecoiver {k). They are also 
anthoiise<l to apply to the pajinent and recovery of the duty upon 
glucose the piovisiona of the Act, governing the payment and 
recoveiy of the duty upon beer (i). 

1246. llepayinerit or lemission of glucose duty may be granted in 
the case of an accidental destruclioii of glucose oii the purnibes of a 
glucose manufacturer; and lepavinent of the dut} may be made l)y 
way of drawback on glucose (‘xportijd as m(^rcbandii’>e or shipped as 
stoies. Where goods other than beer, in the mcuiufactuie or pio- 
paiation of which glucose has been used, are exported or shipped 
as stores, a drawback is allowed equal to the dutv on the quantity 
of glucose used in the manufacture or puqiaiaiionf/.), 

p 63 The provisions of the Stamp Act, 180] (54 & 55 Vict o 38), as to 
fojgory of stamps are made appiicablo to excise labels {ibul , s 23) ; sec 
p 703, pout 

(/) Customs and Inland Kcveniio Act, 1882 (45 & 46 7ict c 41), s 6 

Ig) The rates ol duty at present in foice are — 

s d 

Solid fflucose the cwt 1 2 

Iftquid „ . .... 0 10 

(Finance Act, 1908 (8 Edw 7, c 16), s 2, Sebed , 2) 

(h) Fmanee Act, 1901 (I EdAv 7, c 7), s 9, applying the Acts relating 
to the excise duty on beei (as to w^hich sec pp 013 ei seq , ante) The 
Commissioners by icgiihilions have provided that tlie duty is to be charged 
on the quantity ol sacchaime solution in the leceivei by relation to 
gravity as ascertained by an approved saccharometcr and tables, one degree 
of gravity thus found being taken to be equal to one thousandth part of 
the gravity of distilled water at b0° Fahienheit The quantity tlius 
detoimiiiod is subject to a dedi^etion of 10 per cent lor waste in the 
subsequent stages of manufaetuie 

(i) hhuance Act, 1901 (1 Edw 7, c 7), s 9 I'ndcr this power the 
Inland Revenue Act, 1880 (43 & 44 Viet c 20), ss J6 — 18, 26 — 30, and 
37 “39, have been made to apply to the duty on glucose ; see p 015, 
ante, 

(/») Finance Act, 1901 (1 Edw 7, c 7), s 7 The Treasury must be 
satisfied as to the quantity of glucose claimed to have been used As to 
dra\\ ba(‘ks in general, see pp 697 etseq , post The following scale of draw- 
back ha^ been adopted tor caiamels ma-de from Bntish-made glucose: — 

« * 8 d. 

(1) Sohd caramel, black, made from solid glucose . . the cwt. 1 9 

(2) Solid caramel, brown or amber, made from solid glucose 

(3) Sohd caramel, black, brown or amber, from liquid or 

fiom mixtures of Uquld and solid .... 11 
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ScB-Si!CT. 6 — Medkine Laleli (1). Sect, 2. 

1247. Medicine label duty is chaiged at an ad udorem rate (m) on The Duties, 
^very inclosure containing certain drugs, or other preparations • 
usually termed “ proprietaiy medicines ” (ii). 

1248. The duty is chargeable whenever any person makes, pre- When duty i.s 
pares, exposes for sale, or sells such a luodicme, and in doing so chaigeabie 
either has or claims to have any secni or art in making or 
preparing it, or any exclusive right to make or prepaio it, or if it is 

or has been made or sold under tlio antlioiitv of a ptii^^nt, or if, 
by means of some document, it is held out as a speciiic for tlio * 
piovention, cure, or relief of any human ailment (o) 

The duty is payalilo l)y the maker or Ihst vendor bermo the l!>Mvhom 
prcpaiatioii is soid, ('xposcd for sale, oi <leliveied out ol liis 
possession (p) 

The label must be so affixed to the inclosun* that Ihe jiaekct i^«dH‘liobe 
cannot lie opened, or tlie cont^mts extiacted, wiiliout lendeiing 
the label unfit lor fiirilier use(r/) 

1249 The folltiwing ailicb^s aie (‘xompt fiom tins duly — J^.xemptpd 

(l) l\r(!dicinal drugs vended entne by a snigeoii, chemist 

8 d 

(4) Lupiid carainoJ fioui solid gl^^*o^e, and of not less 

specific giaviiy tliaji ],IJr»() degrees . . tliecwl 1 6 

(5) Luiuid caianu'l iiijhIo iioiu li([md glucose, or fioiii liquid 

and solid glucose, and ol not less gravity than 1,1550 
doi»iecs . . . . „ 1 0 

(/) Tins, wlii(‘li had [irovioimly been a stamp duty, was made a duty ot 
excise as lioin tlio IsL April, lUDO (Finance Act, 1908 (8 Kdw 7, c. 16), 

B 4) ; and see Excise Tianafci Order, 1910 (Stat li & 0 , 1900, p. 230), r 2. 

(m) 'J lie rales in lorce ;ue as follows, the value in each case being apart 
from the duty on the label — 

€ 8 d 


Value of Is 



, . 

. 0 

0 

li 

8 

d 

8 

d 



Exceeding 1 

0 but not 

exceeding 2 

6 . 

. 0 

0 

3 

2 

6 

4 

0 . 

. 0 

0 

«6 

4 

0 

10 

0 

. 0 

1 

0 

10 

0 

20 

0 . 

. 0 

2 

0 

20 

0 

30 

0 . 

. 0 

3 

0 

30 

0 

50 

0 . 

. 0 

10 

0 

50 

0 


. • 

. 1 

0 

0 


(^Slamp Act, 1804 (44 Uco 3, c 98), Sched B) The duty is not charge- 
able whcjc the medicine is sold in hulk (Medicmes Stamp Act, 1802 (42 
Geo 3, 0 66), s 3) Nox would duty appear to be chargeable in the case of 
an inhalation , and see, fuithcr, title Medicine and PHAiiMACr, Vol XX , 
pp 379, 380 * 

(n) For a full enumejution and descnption of piopiietaiy medicines, 
see title Medicine and Phaiimacy, Vol XX., pp 377, 378 

(o) Medicines Stamp Act, 1812 (62 Geo. 3, c 150), 8 2 A toilet soap 
may be recommended as bnicficial foi use lu ceitam ailments without 
Uabriity to duty aiising (Ftncher v. Duclercq (1896), 60 J. P 276) 

ip) Medicines KStamp Act, 1802 (42 Goo 3, c 56), e. 3 It is immaterial 
whether the medicme is sold wholesale or retail. 

(7) Medicines Stamp Act, 1812 (52 Geo 3, c 150), s 2 As to the pro- 
vision of labels, see title Medicine and Piiakmacy, Vol. X^C., p 380. 
For penalties m connection with the fraudulent lemoval or use oi labels, 
see tbtd., pp 380, 381. Any person wJio sells unlabelled, or not piopeily 
labelled, an ai tn Ic liable to label duty, incurs a penalty of £10 (Medicines 
Stamp Act, 1812 (62 Goo. 3, c. 150), s. 2). 
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or Jrug^Msfc, or a poison holding an excise patent medicine 
licence (0 ; 

(2) Known admitted and approved remedies sold by a duly 
qualified surgeon, chemist or druggist, wheie the laliel contains an 
adequate indication of the ingiedients, or the medicine is prejiared 
in accordance ^Mth a formula in the British Pharmacopoeia or other 
recognised book of reference, and this is stated on the label («), 

(3) Ginger and peppermint lozenges and other articles of con- 
fectionery, unless sold as medicines (i) , 

(4) Aitificial luiiioial wateis containing effervescing ingredients, 
and the compositions from which these waturs aie made i u). 

SriJ-SE( T 7 — Vofoj Spirit 

1250. Motor spuit duty is a charge at the current rate (i ) jiayable 
by emy liciaised nuuiufactiirei of motoi spirit upon any uiliammable 
hjdiocaiboii or. mixture containing a bydic'earboii ^^lllch in the 
opiiium of the Commissioners of Customs and Excise (</) is capalde 
of piovidiiig reasonably efficient motive jiowei for a motoi car. 

1251. The Commissioners may make legulations as to the time 
and manner m vhich motoi spiiit duty shall be charged and 
recoveied, and they may for this purpose apply any ot the pro- 
visions of the law in force for securing the duty on sacchaiiuo and 
on spirits {b). 

1252 Buty is not chargeable on motor spiiit used for other 
purposes than supplying motive power to motor carslc'i Half the 

(r) Medu’inos Stamp Act, 1812 (52 Geo 3, c 150) , see p 660, post 
This exemption does not extend to finctuies (Smith v. Mason int Co , 
[18941 2 Q B 363) 

(s) Medicines 8t.unp A(t, 1812 (52 Geo 3, c 150), s 2, Sehed , Farmer 
V Glyii’JoneSt [1903] 2 K B 6; but see fuithei, title Medicine am d 
PuARMACy, Vol XX , p 379, note (Ji) The two pioceding exemptions 
(sec the text, si/p/a) do not in loiiiis apply to limited compames , but in 
practice they aie extended to companies holding patent lucdKinc licences 

(() Stamp Act, 1815 (55 Geo 3, c 184), s 5i Tlie recommendation for 
use as a medicine hcnelicial for the cure ol some human ailment need not be 
aOixed to or delivcied witli the mcdicme (Smith v Mason t(' Co , supra) , 
noi need it be direct (Ruu'^om v. Sanguineiti (1903), 67 J V 219) An 
aitielo of food maybe a medicine (IJanhug v Migge, (1909), 101 L T 
459) 

(u) Stat (1833) 3 & 4 Will 4, c 97, s. 20 (now repealed) ; A -0. v 
Lamplough (1878), 3 Ex D 214, G A 

(v) The rate at present m loreo is 3d per gallon (Finance (1909-10) Act, 
1910 (10 Edw. 7, c 8), 8 84 fl) ) As to the customs duty on motor 
spirit, see p 697, ante, 

(a) rinauce (1909-10) Act, 1910 (10 Edw 7, c 8), s 84 (7) The Com- 
nusbioneis may pi escribe tests to determine whether any liquid is dutiable 
motor spirit (ihid ) 

(h) lbtd„fi 84 (6) ; and see pp 622 ei seq., post The account for duty is 
raised against the manufacturer on the quantity of motor spirit collected in 
an approved fixed and gauged vessel into which all motor spirit produced 
by distillation muKt luu direct from the still The manufacturer is required 
to declare Kiis quantity m an official book kept on the premises. The duty 
when charged may, if unpaid, be recovered by summary distress on an 
official >\.urant, as m the case of spirit duty payable by a distiller (Stat. 
R. & 0., 1010, p 679) As to such recoveiy by distress, see p, 625, pest, 

(c) Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), s 86 (1). 



Part VI.— Excise Duties. 


621 


amount of duty only is chargeable on the spirit used by pio- 
perly inscribed trade carts used in the course of trade or hus- 
♦bandiy (rf), by hackney carriatzea engaged in standing or plying for 
hire(6^), by duly luscribed motor cars used partly as trade caits and 
paitly as hackney carriages, or by a motor car kept by a duly quali- 
fied medical i)ractitu)ner and used by him for the purposes of his 
profession (/). AVheie duty-paid spirit has been used for a purpose 
entitling to excnijitioii or allowance in respect of the duty, the 
person who used the spirit is entitled to repayment in \\holo or in 
part of the duty ^vhlch has been paid(r/) 

1253 If any maker of motor spirit fails to jiay within the pre- 
sciibed time and i)reHcrib(^d manner the duty with which he is 
charged, he iiicuis a line of 1:20 and foifeits doulde the duty (li), 

Sub-SkcT ^ — Vhiyinq Ca)(h. 

1254. The duty on playing cards is cliaiged at the current 
rate(/) upon each pack of lift} -two cauls made lit for sale and use 
in the United Kingdom. 

The caids, befoie being sent out by the maker, must be made 
up in packs and inclovsed in stamped wrajqiers, to which an excise 
label is secuiely aflixed, indicating the duty (y). 

Any person may sell second-hand cards without wrappers to a 
licensed maker of cards (/r). 

Toy cards not exceeding 1] inches in length and inches in 
width may be sold witboiit wiappois(/i) 

1255. Any maker of cards who sends out or delivers from his 
piemises, except for exportation, any caids not in packs and 
enclosed in stamped wTappers incurs a penalty of i'lOO (/). 

(d) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), B 85(1) The motor 
tiadc call would, it is submitted be such as to be entitled to exemption 
fioin carnage licence duty under the Customs and Inland Kevenue Act, 
1888 (51 & 52 Vict c 8), s 4 (3). As to the conditions under which a 
vehicle 18 exempt fiom eiiiiiage licence duty, see pp 689 et seq,, post 
(<?) A carnage may be i»lying loi hire even where no chaige is made for 
the lourney {It v. Fletchcu Ex innte Ansonia (1908), 98 L. T 749) As to 
hackney carnages, and motor traffic generally, see title Sibiset and 
Aeeial Traffic 

(/) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), Sched V , Pait I 
Ig) Ibid , B 85 (3) The (piantity on which repayment, is claimed must bo 
moic tlian 6 gallons, and must have been used within the previous six 
montlis. • 

{h) iStat E & 0., 1010, p. 679, r 20, applyuig the Spirits Act, ItiSO 
(43&44Vict c 24), 8 47 Asto lecoveiy of penalties, see pp l^letseq 
{i) The rate at picsent m force is 3d. per pack (Revenue Act, 1862 
(25&26 Vict c 22), Sched F) 

(^) Ibid , B 29 ; and see ibid , s. 28 The duty is not chargeable on cards 
sent out tor exportation , and loose caids not made up in packs may 
be sent out for that pin pose (ibid , ss 32, 37) 

(/r) Ibid , B 36 The maker who purehabcs is requited before selling to 
inclose them in stamjiod wrappers Club cards may be sold py the com- 
mittee to a member of a mcmbeis’ clnb without being in stamped wrappers, 
as tho transaction is not a sale withm the meaning of the Act {Graff v. 
Evam (1882), 8 Q. B. D 373) 

(1) Revenue Act, 1862 (25 & 26 Vict. c 22), s. 32. 
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Sun -Sect. 9 — Railway Passenger Farts, 

1256 . Railway duty is a iiercentage charged upon all fares^ 
exceeding Id, a mile paid by passengers upon railways other than 
light railways {w). 

Fares are deemed not to exceed Id. a mile if they do not exceed 
Id. for a journey of a distance less than a mile, and, if the distance, 
being more than a mile, is any number of complete half-miles and 
a fraction not less than a quarter-mile, they do not exceed ^d, for 
the half and id for the fraction. If an Act allows special charges 
upon any pait of a railway, that pait is tor the purposes of the duty 
regarded as a separate railway (n). 

Sub-Sect. \0.—SaicJiart7ie, 

1257 . Saccharine duty is a duty at the current rate charged upon 
saccharine and substances of a like nature or use made by a 
licensed manulacturer of saccharine (o). 

The Commissioners of Customs and Excise may make legulations 
ioi the payment, recovery, remission, and repavinont of the duty 
on saccharine, and, for tins purpose, apply any of the enactments 
1 elating to the duty on beer (;>). 

Any manufactuier of saccharine who fails to comply with the 

(m) Railway Passenger Duty Act, 1842 (6 & 6 Vict c. 79;, Sched. ; 
Choap Tiains Act, 1883 (46 & 47 Vict c 34), s 2 ; Light Railways Act, 
1896 (59 & 60 Vict c 48), a 12(2) The rates at pioserit m force aie 5 per 
cout on fares other than urban traffic, and 2 per cent in the case of fares 
exceeding Id a mile between stations certified by the Board ol Trade as 
witlim the same urban distiict But, if proper thud-class accommodation 
and workmen’s tiaius are not piovided. the Comnussionors of Customs and 
Excise may charge 5 pei cout on urban fares (CJieap Trams Act, 1883 
(46 & 47 Vict c 31), 8 3) Railway passongei duty is mil payable in 
respect of the caniago of royal forces under a duly signed route or oidei , 
see title Railwasth and Canals, Vol. XXIII , pp 639, 699 As to the 
accounts of passengei faros to bo rendered to the Commissioners (now the 
Cominjssioners of Customs and Excise), see Railway Passenger Duty Act, 
1842 (5 & 6 Vict c. 79), s 4; Cheap Trams Act, 1883 (46 & 47 Vict c 34), 
s 7, title Railways and Canals, Vol XXJII , p 640 In practice 
these accounts aie sent in withm ten days of the second month succeeding 
that m winch tlio charge arose A lessee of a railway is in the position 
of a piopiictor, and must furnish accounts (Cheap Trains Act, 1883 
(40 & 47 Vict c. 31), s 8) 

(») Ihid , B. 4 In eveiy case the total amount paid by the passenger 
foi accommodation is that on which duty is charged [A -G. v London and 
Foith Western Bail, Go (1881), 6 Q B D. 216, C. A ; and see A -G v, 
Furness Bailway, [1899] 2 Q B, 267 

(0) The rate at present m force is Id, per ounce (Finance Act, 1908 
(8 Edw. 7, c. IG), s 2, Sched ). It is submitted that the duty becomes 
chargeable at the stage in the manutactniing process when the sulpho- 
naiiude is oxidised, if not earlier , see McNicol v Pinch, [1906] 2 K. B. 
352 As to customs duty on saccharine, see note (it), p. 599, ante ♦ 

(p) Finance Act. 1901 (1 Edw. 7, c. 7), s. 9 ; Revenue Act, 1903 (3 Edw. 7, 
0. 40) , 8 2 Duty IS paid on the delivery for home consumption of saccharine 
fiom the bonded warehouse on the maker’s premises, the charge being 
raised on tlje net quantity warehoused The Commissioners have, by 
statutory order, provided for the repayment or remission of the duty on 
saoohanne accidentally destroyed while on the maker’s pieinises, under the 
same conditions as beer duty may be lepaid or remitted (Stat. B & 0 , 1904, 
p. 133| rr. 14, 15) , and see p. 615, ante. 
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legulations of the Commissioners incurs a penalty of fSO and 
forfeiture of the saccharine m respect of whirh the oflence is 
committed (g). 

1258. Eepayment by way of drawback is allowed of the duty paid 
on saccharine and substances of a like nature or use iihen exported 
as merchandise, shipped as stores, or removed to the Isle of Man (i). 

Sub-Seot. 11.— 

1259. Spirit duty is a charge at the current rate (») upon every 
gallon computed at proof tf) of spirits made in tlie United Kingdom 
by a licensed distiller {a) 

1260. It is levied at the distillery according to that one of the 
tliree following modes of charge which produces tlie greatest 
amount — 

(1) The attenuation cliaige is a presumptive charge btised upon 
the quantity of spirits which it is consideied will he distilled from 
the wort or w’asli(&) piopared and fit lor dibiillation. For this 
pill pose evGiy 100 gallons of w'oit or W’asli is doomed to ;vKdd 
I gallon of spiiits at proof for every 5 degrees by which the 
gravity {() of the liquor has been decreased dining the course 
of the fermentation which it has undergone to render it I’d for 
distillation (d). 

(2) The low wines charge is raised ou tlie intermediate product 
in the course of distillation, which is known as low wines and 
collect(‘d in a special vessel pending its ledistillation into finished 


(q) Finance Act, 1901 (1 PMw 7, c 7), s 8 

(?) Finance Act, 1908 (8 Edw. 7, 'C 16), s 2; Finance Act, 1901 (1 
Edw. 7, c 7), s 7, As to drawbacks, see pp 697 et seq , poxt 
(s) Tlie I ate at present m force is 14s 9d per proof gallon (Excise on 
Spirits Act, 1860 (23 24 Vict c 129), s 1 , Customs and Inland Kevenue 

Act, 1890 (63 & 54 Vict. o 8), s 6 ; Finance Act, 1900 (63 & 64 Vicf c 7), 
8 6 ; Finance (1909-10) Act, 1910 (10 Edw 7, o 8), s. 81 (3) ). 

(i) “ Fioof ” means the strength of pioof as asceitained by Sykes’s 
hydrometer, m accordance with the table ol the stiength of spirits lodged 
with the Coiiiuussioiiers, or by any means described in regulations 
pubkshed by the Commissioners of (histoms and Excise (Spiiits (Strength 
Ascertainment) Act, 1818 (58 Geo 3, c 28), ss 2, 3, Spiiits Act, 1880 
(43 & 44 Vict c 24), ss 3, 134; Finance Act, 1907 (7 Edw. 7, c. 13), s 4) 
Proof spiiits ate spirits which at 61° Fahrenheit weigh i f parts of an equal 
bulk of distilled water (Spints (Strength Ascertain ineiit) Act, 1818 (58 
Geo 3, c 28) ) ; and see Neivby v. Sims, [1894] 1 Q B 478, per Day, J , at 
p 481 As to tlm customs duties on spirits, see pp 599 et seq., ante 
(a) See p 637, post 

(If) “ Wort ” or “ wash ” is the saccharine solution in which alcohol 
is formed by the process of fermentation It may be made irom any 
matlprial whatevei, provided that when made its gravity can be ascertained 
by the prescribed saccharometer (Spirits Act, 1880 (43 & 44 Vict. c. 24), 
B 21 ; and see p. 639, pobt) 

(c) A degree of gravity is taken as the one-thousandth part oi the gravity 
of distilled water at 60° Fahrenheit (Spirits Act, 1880 (43 & 44fVict. o. 24), 
8.37(1)) 

{d) Ibtd,, s. 46 (2) Under normal circumstances this charge is con* 
siderably less than that from spirits and feints, and is therefore seldom 
that on which the duty is levied. 
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spirits (e). The charge is the quantity of spirits at proof con* 
tained in the low wines less a deduction of 5 per cent. (/). 

(3) The spirits chaige is calculated on the quantilj of spirits at* 
proof strength in the spirits and feints (g) collected in the spirits 
and feints receivers {h). 

1261. Duty is payable at the time and in the manner prescribed 
in regulations made by the Commissioneis of Customs and Excise (i) 
Where the conditions laid down in the regulations arc complied with, 
2 )ayment may Ix' defer led, oi may be remitted altogether 

Payment is deferred when the spirits aie deijosited in a duty-free 
bonded wareliouse, the duly lieing payable only on theii cl(ilivery 
from the wai chouse for home consumption (/>) 

The duty is remitted altogether on spirits delivered for exporta- 
tion as mcichandiso(0; for ship's stores (///); for methylatiou (n); 
for use in arts and manufactures (o); or for use in fortifying wine 
in a duty-fiee wareliouse (p). 

1262. If a distiller does not witliin the presciibed time and in 
the prescrilxxl manner jiay the duty chaiged on the spiiits made 

(e) Spuits Act, 1880 (43 & 44 Vict 24), s 3 

If) Ibtd.f 8. 46 (3) The slrongtli oi llio liquor is asroi tamed by th(*. 
liydiometer in the oidmaiy way The deduolioii is on account ol antici- 
pated loss on ledistillation It is not practicable to iai«e the chaige 
Irom low wines whcio contmuoiis diKtillalion is tolhmed riiiiOcd 
methyhc alcohol is deemed to be low wmes and chargcalilc mv ith duty as 
Bucli. and the person purifying raothylic alcohol is regaided as a distillei 
(SpuitsAot, 1880 (43&44Vict c 24), 8 133 (1)) 

(7) “Feints” aic the impure poitions ol the distillate which aio 
sepaiated from the pine spiiit and collected apart iii the “ icints leciMvers ” 

(h) Spints Act, 1880 (43 & 44 Vict c 24), s 46 (4) Kveiy distilloi 
18 lequiied to pi o vide both a spirit leceiver and a feints leceiver at Ins 
distillciy , see note (c), p 638, post As to offences against excise legnla- 
tiona as to spiiits, see also title Intoxicating Ltqloks, Yol XV 111, 
pp 146 ct seg 

(i) Spints Act, 1880 (43 & 44 Vict c 24), s 47 , see regiilatioiis in Stat 
R. ii'O, 1906, p 161, Fait I .^Except whore payment is postponed oi 
the duty is remitted as set out in the text, rrifio, it is to be paid on the 
delivery ot the spints irom the stoie at the distiJleiy, and this must take 
place at the latest AMthin ten days of the close of tlie distilling iieiiod 
within which the spints weie distilled (Spints Act, 1880 (43 & 44 Vict 
c. 24), s 43 (8) ), 

(1) Ibid , 8. 76. Duty is thou charged on the quantity actually delivered, 
if the romraissioners are satisfied that any loss whieli took place m t.he 
spints while m warehouse was not due to fraud The rate ol duly is that 
chaigeable at the date of the actual removal of the sjmits fiom warehouse 
(Finance Act, 1600 (63 & 64 Vict c 7), b 9) 

H) Spirits Act, 1880 (43 &: 44 Vict c 241, s 81 (1). 

(w) Ibid , 8 82 

In) Ihd , B 83 , and see pp 630 et seq , foftt 

(o) Finance Act, 1902 (2 Edw. 7, o 7), s 8 In the case of spirits sent 
for exportation, shipment as stoies, melhylation, or use m arts or mtinu- 
factures, bond is lequired to be given to secure iiayiiient of the duty 
t-hould the spirits not be disposed of in the mannei ailthoiised 

(p) Vustoms Consolidation Act, 1876 (39 & 40 Vict o 36), s. 96, as 
applied by the Customs and Inland Revenue ^t, 1881 (44 & 46 Vict c. 12), 
s. 18, and amended by the Revenue Act, 1898 (61 h 62 Vict o. 46), s. 6 
AVhere spirits lodged in a Crown wai chouse are destroyed by fire or by the 
falling ot the wareliouse, the duty payable in respect of them is remitted 
(Spints Act, 1880 (43 & 44 Vict. c 24), s. 56). 
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at his distillery he incurs a fine of £20 and forfeits double the ®- 
amount of the duty payable (q). Thfl Duties 

® f 

1263. If spirit duty payable by a distiller is in arroar, the collector Power of 
of customs and excise may issue a warrant empowering any person 

to distiain all the spirits, malt or other materials for distilling, and 
all vessels and utensils belonging to the distiller and all spirits 
warehoused in his name, and sell the effects thus seized in payment 
of the duty and costs (t) , 

1264. On their deposit in a duty-free warehouse, rejiayment of Repayftient: 

spirit duty, at the rate then m force, is made to a licensed rectifuT (l) on •ipiiits 
or compounder (s') on all Jhitisli compiamded spirits (t) and sjurits » 

of wine (a) rectiheil or compounded by him from spiiits upon which 
the duty has been paid ^a). 

1265. Repayment of the duty is also allowed on tinctures (h) and (2)expoitB, 
spirits of wine expoit(‘d or shipped as stores direct from the 
premises of a licensed rectifioi or compounder, the duty being 
calculated in this case on the quantity actually (i\])oitGd, together 

with such an addition in respect of spirits lost in manufacture as 
the Commissioners of Customs and Excise think ]ust (v) 

1266. Repayment or remission may be allowed of any duty (3)waste 
payable in respect of spiiits or wash accidemtally lost or destroyed at 

a distillery, or sjurits accidentally lost or destroyed on removal into 
or out of a distillery, store oi bonded warehouse, or under bond to 
be put on boaid slii]) for expoitalion or use as ships’ stores (fl\ 

(q) Spuits Act, 1880 (43 & 44 Vict c, 24), s 47. 

(r) Ibid , 8 48 Sale is to be by ])ublic auction, of which six dayb’ 
piovious noiioe must be given The difltillei may, previous to the sale, 
redeem all or any of the goods distiamed on, paying to the collector 
their tiue value Aa to ohciices against excise regulations as to spirits, 
see also title iNTOXiCATmc, Liquors, Vol XVIII , pp 146 et seq 

(a) Seep 611, poNt ^ • 

{t) That 18 , spiiits, whether British or toieigo, ledistilled or which have 
had any tlavoui communicated theieto, or ingiedient oi mateiial mixed 
theiewi'th (SiJiiits Act, 1880 (43 & 44 Vict c 24), 8 3). 

(u) Spirits ol wine are lectificd spiiits ol the stiength of not less than 
43 degieca above proof (ibid ) 

(fi) Ibid , B 95 British compounds of a strength exceeding 11 dcgiees 
over proof, sweetened Biitish compounds (including hqueuis) ol any 
strength, and spirits of wine can be warehoused on drawback for expoita 
tion or ship’s stores only {tbuJ,, s 95 (2) ) As to drawbacks, see pp 697 
et seq , post 

{b) “ Tinctures *’ include medicinal spints, flavouring essences, peifumed 
spirits, and any other articles containing spints and specified in regulations 
made by the Commissioners of Customs and Excise (Kevenue Act, 1906 
(6Edw 7, c 20), s. 4(1)) 

(h) Ibid , s 3. In the case of tinctures an addition of 3 per cent, is 
made to the quantity actually exported or shipped, but no addition is 
made in the case of spirits of wine (Stat R & 0 , 1906, p 168, j 7). 

(d) hpirits Act, 1880 (43 & 44 Vict c 24), s 115 The Commissioners 
of Customs and Excise must be satisfied as to the loss or^destruction, 
and their decision on the matter cannot be reviewed on an action to 
compel repayment of the duty (Macfadane v. Inland Ueveniie Commut- 
Stoners (1859), 22 Dunl (Ct. of Sess ) 266; see Leahy and Uaig v. 

Dmqlinsor (1891), 66 L T. 162) 
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SaoT 8. 
The Duties. 

Nature of* 
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cultivation of 
tobacco. 


How duty IS 
chatged 


Penal tH s for 
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regulations 
and unlawful 
removal. 


StlB-SjECT. 12 — Tobacco {Home Grown). 

1267. Tobacco duly is a charge at the current rate (e), payable^ 
upon all tobacco giown in the United Kingdom by a person hold- 
ing a licence to glow, cultivate, or cure tobacco. 

1268. The Commissioners of Customs and Excise may make 
regulations for securing and collecting the duty, and for pro- 
hibiting the growth, cultivation, or cuiing of tobacco, except by a 
poison duly lict'iised ( / ) and upon premises of wdnch entry has 
been made and on land apjiioved by them ; and for this purpose to 
apply the provisions of the Maniilactuied Tobacco Act, 181)3 (f/), 
or any amending Act (A) 

1269. The tobacco leaf is first weighed for charge as soon as it 
is in a condilion to he weighed, and not later than the Ist Januaiy 
following the cutting or gathering, and again as soon as it is 
suliiciently cuied to l)e lit for use by a manufactuier. When the 
second and final weighing takes place fur assessm(3nt of the duty, 
if the difference between the weight found on ihoilist and that 
found on the final weighing is not such as to be accountable by 
legitimate loss during the cuiing piocess, the (jornmissioners may 
assess the duty upon the weight found on the Inst woigliing, 
less such a deduction on account of loss in cuiing as they think 
proper (/). 

1270 Any person licensed to grow, cultivate, or cure tobacco 
who infringes any of the regulations made bv the Coinmissioneis 
IS liable to a penalty of 4*50 , and if any peison is found lemoving 
tobacco grown in the United Kingdom excei^ding B lbs in weight 
without having an ollicial jiermifc or certificate authoiibiiig its 

(e) The rates at present m foice are : — 

£ s. d 

Upon unmanufactured tobacco containing 10 
per cent or more 

of moi«ituie the lb 0 3 6 

„ „ tobacco containing 

less than 10 per 

cent of moisture . „ 0 3 11 

Upon manufactured 

Cavendish or negiohoad made m bond . „ 0 4 8 

(Finance (1909-10) Act, 1910 (10 Edw 7, o 8), Sched IV . Part II ) As 
to the customs duties on tobacco, see pp 607 et seq , ante 

if) See p 644, post The Commissioners may lehise to grant a bcence 
in certain cases 

(q) 26 & 27 Vict o 7 ; see pp 644 et seq., post 

{h) Finance (1909-10) Act, 1910 (10 Edw 7,o 8), s 83 (4), extending to 
England and Scotland the provisions oi the Fmauce Act, 1908 (8 Edw. 7, 
c 16), s 3 (2), (3), which a])phed to Ireland only Under the regulations 
of the Commissioners, the duty is assessed on the tobacco when it is m a 
fit ^tate for use by a manufacturer, and it must be paid on removal of the 
tobacco for home consumption to a manufacturer’s pj emises The tobacco 
may, however, be removed under bond, duty free for expoitation, or to an 
approved duty-free warehouse, and, in the ktter case, payment of the 
duty IS dcfericd until the delivery from the warehouse for home consump- 
tion (Stat E & 0., 1911, p. 427, r 16) 

(i) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 83 ; Stat. R. & 0 , 
1911, p. 427, rr 8, 16. 
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removal, he may be arrested by any officer of customs and excise, 
and is liable to a fine of i^lOO (j), 

* 1271. Drawback of the duty on home-grown tobacco is allowed at 
the same rates and subject to tlie same conditions as drawback is 
allowed of the customs duty on imported tobacco (/r). 

1272. No duty is payable upon tobacco grown Bul)ject to the 
regulations of the Gomniissioners of Customs and Excise for the 
sole purpose of lieing used in the manufacture of insecticides 
or sheepwiish, or for other purely agricultural or houicultural 
purposes (/). 


Part VII.— Excise Licences. 

yner. 1 . — In Gencial. 

SuB-Sia^T 1.— TIVmi a fAtenie Covaa 

1273 Except in the case of appraiseis, auctjoneeis, and hawkers, 
eveiy excise licence granted in lespoct of any trade or manufactuie 
authorises the carrying on of such trade or manufacture at one set 
of premises only, which must be speciliod in the licence (wi). One 
licence may ho granted for the same person to carry on moie than 
one trade on the same premises, provnled that the licences, if 
gi.uiLed separately, would by law ex})ire on the same daie(?i). 

Where two or more j)(‘ihons caiiy on any tiado or business in 
paitnership, except the tiade of an appraiser, auctioneer, or hawker, 
they need not m any year (alie out more tliaii one licence for each 
sot of premises in which the trade or businesH is earned on(o). 

SuL-f>E(rr. 2 — iWm of Limitt 

1274. The form of an excise licence is in the discretion of the 
Commissioners, exciipt in so far as it is expressly fixed by the 
statute imposing it (p). 

Sub-Sect S . — Commencement of Licence. 

1275. A licence d}it(\s and has effect as from the hour and minute 
on wlucli it is granted, and does not relate back to the cai Jiost moment 

(]) Finance Act, 1908 (8 Edw 7, c 16), s 3, Stat R. & 0 , 1911, p 427, 
r 28, applyuiff the Spints Act, 1880 (43 4^ 44 Viet, c 24), s> 145 

(Ic) See p 607, ante, and p 045, and see Stat R & 0, 1911, 
p 427, r. 26. As to drawbacks generally, see pp 697 et seq., pest 

(1) Finance Act, 1912 (2 & 3 Geo 5, c. 8), s 4 

(7m) E3^ciso Licences Act, 1825 (6 Goo. 4, c 81), ss 7, 10 ; Revenue Act, 
1863 (26 & 27 Vict c. 33), s 16 ; Customs and Inland Revenue Act, 1881 
(44 k 45 Viot c 12), s 15 (3), Revenue Act, 1884 (47 & 48 Vict c. 62), 
s. 12 (4) ; Customs and Inland Revenue Act, 1890 (63 & 54 Vict o 8), $. 9 ; 
Finance Act, 1897 (60 k 61 Vict c, 24), s 6 (1). This applies also to a 
railway restaurant car licence , see p 666, 'post. 

(n) Revenue Act, 1863 (20' & 27 Vict. c 33), s 16 • 

(o) Appraisers Licences Act, 1806 (46 Geo. 3, c. 43), s 5 ; Excise Licences 
Act, 1825 (6 Geo 4, c.81),s 7, Beerhouse Act. 1830(11 Geo. 4 &nVill 4, 
c. 64), s 10 ; Hawkers Act, 1888 (61 & 52 Vict. c 33), s 5 

(p) Excise Licences Act, 1825 (0 Cco. 4, o. 81), ss. 6,7 ; Inland Revenue 
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BEVsmrE. 


Sect. 1. 

In General. 


On death or 
removal 


Licences 
dep^ndiriij 
on juhtice^’ 
licences 


Iiicgulaiity 


Licence 
obtained by 
fiaud 


of the day of its date ; but where a licence is granted to any person 
by way of renewal of a licence held by him in the previous year, 
such licence, if paid at the tune and place prescribed for payment, 
bears date on, and relates back to, the day following the day of 
expiration of the former hcence(^). 

Sub-Sect. A,— IVansfei ability of Licence, 

1276. Where the holder of an excise licence in tespect of any 
preiiiisGs dies or removes fiom the premises, the licence may bo 
transferred by indorsement to his executor, admimstratur, i^idow 
or child, or to his assignee (as the case may be), in occiijiation of 
the premis('s , and if the licensed piemises are destroyed by lire oi 
other unavoidable cause the peison licensed may have the licence 
transferred to oilier piemises 

If the excise licence is one for the holding of winch a justices’ 
licence is noccssaiy (.s*), a tiansfer made without the iiuthoiity of a 
juf'ticcs’ licence is void (f). Such a licence also becomes void if foi 
any reason the justices’ licence on whicli it is granted is forfeited or 
becomes void (it). 

Sub-Sect b — Inegnlnity in Form. 

1277. A licence obtained irregularly but in good faith is valid, 
prfivided that a valid licence might have been obtained’ by com- 
pliance with the foims(o) 

A licence is not void though obtained by fiaud where the licensee 
was no party to the traud(fc). 


LoaidAct, 1849(12& 13 Vict c 1), s 16, Still Licences Act, 1847 (0 & 10 
Vict c 90), s 3, Kell eshmoiit Houses Act, 1860 (23 lV 24 Vict c 27), s 10, 
Hawkers Act, 1888 (51 A: 52 Vict c 33), s 3(2), Kiiidiice (1909-10) A(t, 
1910 (10 Edw 7, c 8), s 49 (1) Wheie the statute has fixed tlie date at 
which a hoenco is to expire, a hcence granted without the inscitioii of the 
date expiration is vahd and will expiio on the stalutoiy date (M* I setae 
V Lang (1864), 3 Macpli (Ct of Sess ) 189), and see Inland Keveuno 
Regulation Act, 1890 (53 & 54 Vict c 21) Tlie foiins of local taxation 
licences at present in use aie to continue until the Ticasuiy piesciibes 
some other (Stat K & 0 , 1908, p 470, clause II ) 

(q) Campbell v Slranqeways (1877), 37 L T 672 , 42 J P. 39 , Excise 
Licences Act, 1826 (6 Leo 4, c 81), s 16 , and, loi the special provision 
as regards lefieshment house lioi nces, see p. 667, post 

(r) Excise Licences Act, 1825 (6 Geo 4, c 8J), ss 11, 21 ; Beerhouse 
Act, 1840 (3 & 4 Vict c 61), s 8 , Kefieshnieut Houses Act, 1860 (23 & 24 
Vict c. 27), 6 12 ; Revenue Act; 1862 (25 & 26 Vict c 22), s. 15 If the 
licence has been granted lu the name of the deceased since his death, this 
cannot be transfeiied, being “ a mere iiulhty ” {Cowles v Gale (1871), 7 Ch 
App 12). A man may go out of his licensed promises without abandoning 
his hcence {Lawrence v. O'Eara (19031, 67 J P 369). As it is peirnissive 
with the excise authorities to make the transfei, they aie accustomed to 
attai'h conditions to the transfer in certain cases 

{a) See title Intoxicating Liquors, Vol XVIIL, pp 16, 17, 21 et seg. 

(0 E\(ise Licences Act, 1825 (6 Geo 4, c 81), ss 11,13,21. 

(u) Ibid^ s. 22; Licensing (Consolidation), Act, 1910 (l6 Edw. 7 & 1 
Goo. 5, c 24), 8, 106 

(а) Steiens v Emsoii (1876), 1 Ex. D 100 ; Pearson v. Btoadheni (1872), 
36 J. P. 485 

(б) U, V. Minshull (1833), 1 Nev & M (kb) 277. 
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Sub-Seit 6 — Repaijment of Lireme Dufy 
1278. Where the justices’ licence on wliich an excise licence has 


Sect 1 

In General. 


Been giantcd expires before the end of the term of the excise Onelpiratiou 
licence, otherwise than because of a conviction of the licensee, and it 
18 not renewed, the licensee is entitled to repayment of a propor- term. 
tionate pait of the licence duty on the unexpired licence (c). 


Sub-Sect ayainat Tam of Lveme 

1279. Where a person holding an excise licence for the sale of IneguUi sale, 
any goods deals in oi sells the goods otherwise than he is aiiLhoiised 
by his licence to do, and no sjiecillc penalty is imposed ])y any 
Excise Act fur the contiaveiition of the terms of the licence, he is liable 
to the excise penalty incuriod for dealing in oi selling the goods 
without a licence, or to an excise penalty of l'50(d) 

Wheie am one is chaiged ^\ilh trading without a licence it is not lUiKlcn of 
nocossaiy to give e\i(lence negativing the existence 6f a licence (c). 


Sub-Sect 8 —Taltug Oidets Jot Eittsable booth 

1280. If any ])eison,iiot being a houdjide traveller taking oidois When hcpucc 
on behalf ot a duly licensed employer, solicits, takes, or receives 
oideis for goods for the d(*aling in oi selling of which an excise 
licence is re<|uired, he must hold the appropiiate licence for dealing 
in or selling such goods, liut this does not apj)!} in the case of 
foieigii goods imported and lodged in a duty-free warehouse, 
provnled that the quantity sold at any one time is, m the case of wme 
or spiuts, not h^ss than 100 gallons, and, in the case of any other 
goods, not less than an entire package as imported (/). 


(<) Fiiiaurc Act, 1911 (1 A 2 Cco 5, c 48), s 7 The lepayrueiit is of 
siicli burn as hears to the lull amount ol the duty the samo ])ioportion as 
the uiiexpiied period ol the lieeiiee beais to the uhole year (ibid ) In the 
case ot all jiaynicnts by, oi lepaymonts to, any person m lespoct ol the 
duly on a licence, liactioiis ot a penny aie disiegaided (Revenuo Aci, 
1889 (52 & 53 A'lct c 42), s 22) As to icpayment ot duties generally, 
see p Oil, (\nie 

(d) Revenue Act, 1889 (52 A 53 Vict c 42), s. 24, Finance (1909-10) 
Act, 1910 (10 Fidw 7, o 8), s 50 (4) Any person holding an excise Jicenec 
must, within a leasoiiable lime after demand, pioduce and dehver it to bo 
read and examined by any oHicer of customs and excise (Excise Licences 
Act, 1825(6 (100 4,c. 81),8 28) 

(e) R V Turner (1810), 5 M As S 206; B, v, Hanson (1821), Paley 
on Summary Convictions, 2nd ed , 45 

if) Revenue Act, 18G7 (30 A 31 Vict (f 90), s 17; and see, further, title 
Ji^TOxicATiNG Liquors, Vol XVI 1 1 , p. 115. It is a question of fact in 
any particular case whether a person is or is not a bond fide traveller 
{Stuchhery v. Spencer (1886), 55 L J (m. C ) 141) But if the substantial 
occupation of a person is not that ol travelling and journeying from town 
to town soliciting orders be is not entitled to the exemption (Killick v. 
Giaham, Ltnlein v Burchell,\^S^Q] 2 Q B 196 , Tlepple v. Brumby (1896), 
60 J. P, 792; Siott <0 Co v Solomon, [1905] 1 K B. 677) The offence 
of unlawfully sohciting, taking, or receiving may be committed through 
an agent, and at an unucenaod shop m the same town in whiot the person 
holds a licence (Rlias v Dunlop, ( 1906] 1 K. B. 266) A drayman taking 
oidois and then going out and deliveimg the goods is not a traveller 
(Slansfeld db Go , Ltd. v. Andrews {l^Od), 100 L T 629). For the exemption, 
allowed to manufacturers, see pp. 631, 636, 639, post 
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Sect. 2. — Licences to Mamifactare. 

Sub-Sect l—Sfewers of Beo for Sale r 

1281 Any person who brews heoT(g) for the use of any other 
person at any place othei than the premises of the person for 
whose use the beer is brewed, and any person licensed to deal m, 
or retail, beer, who brews beer, is deemed a brewer for sale, and 
must take out an annual licence (/i), the rate of duty upon ^\hit*h 
depends on the quantity of beer brewed by him during the 
pieceding year (i), 

1282. Licences are granted by the Commissioners of Customs 
and Excise, who may refuse to grant a licence lu any case in 
which in their opinion, having regard to the situation of the 
proposed brewery with respect to a distillery, it would be inexpedient 
to allow the brewing of beer to be carried on (Jc) 

1283. A brewer for sale must, before he begins to brew, deposit 
with the local officer of customs and excise a wiitten entiy(i) or 
description of the places, vessels and utensils to bo used by him in 
his business, and stating the pm pose foi which each is to be 
used (m). He must also keep on the brewery piemises and ac cessible 
to tho excise officials an official book in which to give notice^ fiom 


(g) “ Beer includes ale, porter, spiuce beer, black beer, and any other 
description of bcei, and any liquor winch is made or sold as a dese npiion of 
beer or as a substitute for beer, and which on an analysis of a sample 
thereof is found to contain more than 2 per cent of pi oof spiut (Finance 
(1909-10) Act, 1910 (10 Edw 7, c 8), s 62) A liqiioi is a desmpLioii of 
beer when sold as beer with any e]>ithot dcscubing it (Uowmih v Mvins 
(1886), 51 J P. 7) And wlieie a liquor was made froiii liquid glucose 
and hops and was fermented with yeast, had the oi dinary giavitv ot beer, 
and was sold as a beer, it was held to l)o beei, although it contained only 
2 per cent of proof spirit v Prm^ [1912J 1 K B 401^) For 

definition of “ proof spirit,” see note (e), p 600, ante 
(?!)• Inland Kevenue Act, 1880 (43 & 44 Vi(*t c 20), s 19 
(i) 10; Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s. 61, 

Scliod I , A. The scale for licence duty is ; — 

£ s d 

Not exceeding 100 barrels brewed . • , .10 0 

Exceedmg 100 barrels — 

For the first 100 barrels 10 0 

For every f urthei 50 bat rels or fraction of 50 ban ols 0 12 0 
In calculating the duty the barrels taken may, at the option of the brewer, 
be either the bulk barrels oi the barrels brewed at the standard original 
gravity of 1,066 degrees (Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), 
Sched. I , A , scale 2). If the brewer neglects or lofuses to exercise the 
option, it is the practice to charge tho duty by the method which gives 
the lowest charge. The year taken is the year ending the 30th June, or 
such other day as the Commissioners of Customs and Excise may fix (%Ud , 
provision 4). ♦ 

(fc) Spirits Act, 1880 (43 & 44 Viet c 24), s. 12. 

(Z) The mode in which this entry is 1o be drawn up is prescribed by 
statute ; see Excise Management Act, 1827 (7 & 8 Geo 4, c 63), ss, 20, 21 ; 
Excise Management Act, 1834 (4 & 5 Will 4,'C. 61), s 6 ; Excise Manage- 
mwit Act, 1841 (4 & 6 Viet. c. 20), s. 7 ; llovenueAct, 1898 (61 & 62 Viot 
c. 46), B 15 ; and see p, 610 ante. 

(m) Inland Revenue Act, 1880 (43 & 44 Viet. o. 20), s. 22 (1). An officer 
of customs and excise may at any hour of the day or night go upon the 
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time to time of his intention to brew and of the quantity and kind 
of the materials to be used m the brewing («). 

1284. A brewer must follow the customaiy order of bre^\ing in 
making beer, must collect the whole produce of each brewing 
separately in the vessels set apart for the purpose, and immediately 
the collection is completed the brewer must enter an account m 
the official book of the quantity and gravity of the beer(o). Beer 
duty at the late for the time being in force is pnyable not later 
than the fifteimth day of the following month on the quantity thus 
produced in each month (p). 

1285. Any person who blows beer for sale without having taken 
out the necessary licence is liable in respect of each offence to an 
excise penalty of i:500 (q). 

1286. A brewer of beer for sale is not allo\ved to use in brewing 
or to have in his possession any substance or liquor which, in the 
0])inion ot the Tioasury, is of a noxious or detrimental nature, or 
W'hicli, being a cli(unical or aitifieial product, would, if used, 
projudiciaDy affect tlie inieiests of the revenue!/) 

1287. The licence granted to a hi ewer for sale authorises the sale 
of lieer in wholesale quantities (s) at the brewery premises wdiere 
the h(‘ 0 r is biewed, and elsewhere m like quantities liy the brewer 

PiciiiIkSCS and take account of any beer or blowing matonals found there 
(Inland lioYonuc Act, 1880 (43 & 44 Vict o 20), bb 29, 30) ; and see, 
luilhcr, htJe Jntoxicai IN<; IjIQUOKs. Vol XVIIJ , p 146 

(w) JiiKnid Tvoveinn* Act, 1880 (43 & 44 Vict c 20), B. 20 

(o) /^ni,6S 20(6), 23(2) 

(p) 7/>fd , 8, 10 The piesont rate is 7^ 9c? per barrel, and is chargeable 

on tJic bairc'ls of beer bnwed calculated at the standard oiigmal giavity of 
1,055 degieoR (Customs a^ul Inland Itevenue Act, 1889 (52 & 53 Vict c. 7), 

8 3 ; Finance Act, 1900 ((>3 04 Vici c 7), s 4) The giaviiy can bo 

ascertained either by the use of a saccharoineter appioved by the Com- 
miRSioneis ot CiLsioms and Excise or by the process of distillation and use 
ot the tables ni the Btatutory Rclicdule (Inland Revenue Act, 1880 (43 & 44 
Vict. 0 20), SB 14, 15 ; Custoina and Inland Revenue Act, 1885 (48*& 49 
Vict c 51), s G) A degiee of gravity is taken as the one-thousandth pait 
of the giavity of distilled water at 60®Fahrenheit. As to the recovery of 
tho duty, see p. 615, ante , and as to the recovery of excise duties and 
jienalties geneially, see pp 737 et seq , pofil 

(q) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 50 (1) For further 
ollenccs by brewers for sale, see title Intoxicating Liquors, Vol XVI II., 
pp 144, 145 

(?) (’ustoms and Inland Revenue Act, 1888 (51 & 52 Vict. o. 8), s. 6. 
Power IS gi\ on to the Ticasin v, by notice in the London Gazette, to prohibit 
the use and poshcssioii by bieweis for sale of any substances Brewers aie 
now prohibited tiom keeping or using sacchaiin, sucramiiie, sugarol, or the 
compounds ot these substances respectively, or any substance which, bemg 
a chemical or artificial jiroduct, furnishes the chemical tests of sacohann. 
The use of any matciial which contains arsenic is also forbidden The 
penalty for tho use of a prohibited article is £50 and forfeiture of the beer 
in which it was used , tlic penalty for having a prohibited article in 
possession 18 forfeiture of tlio aiticle {London Gazette of 18th May, 1888, 
p 2832). As to the adulteration of oecr generally, see title Food and 
Drugs, Vol XV , p. 45. 

(fi) That is, not less than 4} gallons or two dozen reputed quart bottles 
(Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), Sebed, L, A, scale 2, Pro- 
viaons applicable to Manufactuiers’ Licences, 1 ; B, Provisions applicable 
to Retailers' Licences, 1 (b), 2). 
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Biewmfj m 
house under 
£8 value 


House under 
£10 Viilue, 


House under 
£16 value 


House over 
£15 


or his servant or a^ent, provided that the beer is supplied to the 
purcliasci* diiect from the brewery where it is biewed {t), 

Sub-Sect 2 .-~ Brcw € r8 of Ben ^ot for Sale 

1288. A brewer of beer not for sale is a person who brews beer 
for hib own doiiicstic use or for use by farm labourers employed by 
him in the actual course of tlieir emi)lo\meut (a). He can blew 
only at a liouse (v) occuiued bv him or, in case the house ho 
occujues is of an annual value not exceeding A'lO, at a house 
giatuitously Itait to him by anothei brewer not for sale (-?). 

If be occu[ueB a house ot an annual value not exceeding i'S, be may 
brew beer, but only for Ins own domestic use, without tabing out a 
licence to brew and without being liable to i>ay beer duty on the 
beer biew(‘d(/0 H be brews tilso for the use of his faim labourers 
he must take out an annual licence at 4s., but is exempt from beer 
duty (c) 

Jf he occupies a house of an annual value exceeding i;8, but 
not exceeding i'lO, be must take out a 49 licence, but ho may 
brew beer for domestic use and for his faim labouiors without 
payment of lieer duty {tJ). 

If lie occupies a house of an annual value exceeding i-10 and not 
exceeding JtDb and brows beei solely for his own domestic use, he 
must take out a licence at the i).s‘ late, but is exempt from beer 
duty on the beer(c) If he biews foi any other than Ins own 
domestic use, lie must pay beer duty on the beer and take out a 
licence at 4&. {j ) 

In the case of a hiw(‘r not for sale who occupies a house of an 
annual value exceeding £15, beer duty must in all cnciimstances be 
paid on the beer biewed and a 4.9 licence taken out ( / ) 

(0 Finance (1900-10) Act, 1910 (10 Rdw 7, c 8), Sclied 1 , A, scale 2, 
Piovisions a])plicd})le to I^hiniifactniers’ Licences, 1 

(w) Inland Ite\cnue Act, 1880 (43 & 44 Vict c 20), s 34 (1), (2) , and 
see, hnlliei, title Intoxicaiikg Lk^iioks, Vol XVII I , p 140 

(r) “ lJous(i ” iiicliidcfc. a dw< Uirif^-liouse tof;etJjei with the offices, eoiii Is, 
yaids, and iidciiR occupied tliei<*witli (Customs and Inland lie^en^e Act, 
1881 (44 & 45 Viet c 12), b 15 (4) j 

(fl) Inland Heveime Act, 1880 (43 & 44 Vict c 20), s 34 (2) 

(5) Customs and Inland Hevenne Act, 1880 (49 lV 50 Vnt c 18), b 3 , 
Finance (1909-10) Act, 1910(10 Rdw 7, c 8), Soiled 1 (2) 

(c) Inland Revmuo Act, 1880 (43 & 44 Viet c 20), s 34 (1) ; Finance 
(1909-10) Act 1910 (10 Edw. 7, e 8), Sched I , A, scale 2, provision 2. 

(d) Inland llevenue Act, 1880 (43 k 44 Vict c 20), a 33 (3), 34 (1) , 
Finame (1909-10) Act, 1910 (l(f Edw 7, c 8), .Soiled I A, scale 2, pro- 
vision 2 

(6) Customs and Inland Revenue Act, 1881 (44 (Sl 15 Vict c 12), s 15(2); 
Finance (1909-10) Act, 1910 (10 Edw' 7, c 8), Soiled 1 , A soale 2, pro- 
vision 2. 

if) Inland Revenue Act, 1880 (43 &c 44 Vict c. 20), s 33 ; Customs and 
Inland Revenue Act, 1881 (44 & 45 Vict. o. 12), s 15 , Finance (1909-10) 
Act, 1910 (10 Edw. 7, c. 8), Sidied. I , A, scale 2, provision 2. TLe annual 
value ef the house is to be ascertained by such means as the (Jommis- 
sioners of Customs and Excise think fit, subject to a light of appeal to the 
(Commissioners of Tnoome Tax (see titlo Income Tax, Vol. XVI , p 013) 
lor the distiict in winch the house is situate. Exemption fiom beer duty 

15 not neccssanly fixed by the annual value of the house in which tJie beei 

16 brewed. If Ihe biewei occupies a house ol an annual value which 
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1289. A licence, whenever taken out, can he gi anted only on 
payment of the full year’s licence duty, and expiies on the llOth 
September next following the date on wiiicli it is issued (g), 

1290. Any person wlio biv'ws beer not for sale for the brewing of 
which an excise licence is loquired without having taken out the 
necessary licence is liable in respect of each browing to an excise 
penalty of A‘5U0 {h), 

1291. Wlicio a blower of beer not for sale is liable to pay beer 
duty, he is lequiredon each occasion bofoio commencing to brew 
to enter in an official pajior, with winch he is smved ))\ the local 
officer of customs and excise, particulars of the kind and (piantity 
i)f the matcrialb to lie used by him in the blowing, and to [uoduce 
this paper at any time on demand by the officer (?). 

1292. Any bi'or duty chargealde is payalde at such tunes as the 
Commissioiiei s of Customs and Excise appoint (jj. . 

Sub-Slot 3 y/a/.cra of Plaijimj CatJs 

1293. A maker who is also a seller of playing cauls (/r) is 
lequned to take out a licence, wluch, wdienovei granted, is obtain- 
able only on p<iyment of the full yearly duty and expires on the 
1st Septembei next following {1). 

1294. A makei of cards wdio sidla or offers for sale any cards 
without having in force the necessary licence is liable to a penalty 
ot .120 (m). 


Suh-Slct i — Monctfi of Ohicose and Inre^t Sugar, 

1296. Evoiy pcisoii who makes glucose oi invert sugar is 
lequiied to take out annually a licence at the cuirent lato for the 

(liscntitlos lum to exeiiipMoii, ho ls li.iMe to jiay beer duly on beer biewed 
by him iii aiiotliei liouse the aimiial value oi which would ho such a-s to 
c\(5iupt the occupier liom payiiieiifc of beer duty (Tippilt v Ilait (1883), 
10 Q. T5 D 483) 

{(f) l^inance (1009 10) Act, 1910 (10 Edw 7, c 8), s PJ (2) 
ill) Ibid , K 501 

(i) Inland Iievciiue Act, 1880 (43 vV 44 Vii*t c 20), s 32 Tin; cliaige for 
bcei duty LS calculated on tlie beci which the bicwei is presumed to have 
obtained liom the maleii-ils used as shown iii tlie papei, less a deduction 
ot 6 per cent fiom the quantity (Customs and Inland Eevenue Act, 1881 
(44 45 Yict. 0 . 12), s 15) For the mol bod of ascmtaiiiiiig this piesumed 

quantity, see p. 614, ante An olhcer oi customs and excise may at all 
icasonablo times enter and inspect the piemihcs ol a bicwor not ior sale 
and examine the lucwuiig vessels and utehsils (lulmid Kovenue Act, 1880 
(43 & 44 Vicfc c 20), 8. 35) , and bco, iuithor, title Intoxicating Liquoks, 
Vol. .XVlli., p. 146. 

(i) Inland Eoveiiuo Act, 1880 (43 & 44 Yict. c 20), 6 33 (2) As to 
the recoveiy of beer duty, see p. 615, ante 

(Ic) The term “ eaids *’ means playing caids chargeable with stamp duty 
( Revenue Act, 1 862 (25 & 26 Vict. o. 22), s 28). As to this duty, see p. 621, 
ante. The duty has been transferred irom stamp to excise icveinio by 
the Finance Act, 1908 (8 Edw^ 7, c. 16), s 4; see Excise q’ransfer Order, 
1909 (Stat R & 0 , 1909, p ^239), r. 2 
{1) The rate at present in foice is £1 (Revenue Act, 1862 (25 k 26 Vict. 
c. 22), Sched C ; Revenue (No 2) Act, J864 (27 & 28 Vict. c. 66), s 6 
{ill) Revenue Act, 1862 (25 & 26 Yict. o. 22), s. 31. As to the excise 
duty on plo.ymg cards, see p 621, ante. 
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Sect 2. premises used by him in his business (n). The licence, whenever 
licences taken out, is obtainable only on payment of the duty for the full 
to Ma!hu- year, and expires on a date to be fixed by the Commissioners di 
facture Customs and Excise (o). A licence to malte glucose autlioiises the 
manufacture of invert sugar on the same premises ( y). 

Entry of 1296. A glucose maker is required to make entiv of his manu- 
premiseB. factuimg piemises with the local ollicer of customs and excise and 
to comply wntli the regulations made by tlie Coiimiissioners for 
securing the duty chargeable on the glucose made l)y him {q)- 
Penalty foi If any malccr of glucose or invert sugar fails to comply with any 
breach of regulations he is liable to an excise penalty of £50, and 

regu a ions article in respect of which the defence w^as committed, is 

f 01 felted (r). 

Sub-Sect. 5 — Malrefs o/ Medictne. 

W"ho must 1297. Every maker of medicine which is chargeable wi th medicine 
be licensed duty (s) must take out a licence; but this does not apply 

to a victualler, confectioner, or other Bhopkeo])ei' who sells, for 
consumption in his shop, medicines which aie artificial or other 
waters (t). 

Naiute of 1298 The hVence, whenever taken out, is granted only on 
licence. payment of the full duty for the year and expires on the 
1st September following (w). 

A licensed maker of medicine may without further licence sell 
patent medicines, whether of his own manufacture or not (v)» 

Penalty for 1299. Every person who makes patent medicines liable to patent 
seiJiiig with- iiiedicme label duty witliout having in force the necessary licence 

out licence ^ ^20 («>)• 

(w) The rate at picsent m force is £1 (Finance Act, 1901 (1 Edw 7, c. 7), 

I. 5). 

(o) Jfnd,, s. 9. The licence oxpues on the 30th Juno ui each year. 

(p) *Theie is no duty chargeable on invert sugai 

(q) Fiiidiice Act, 1901 (1 Edw. 7, c 7), s. 9. For “outiy,” see p 610, 
ante , and, as to glucose duty, see p 618, ante, 

(r) Finance Act, 1901 (1 Edw. 7, c 7), s. 9. 

(«) See p. 619, ante 

(t) Stamp Act, 1804 (44 Geo 3, o. 98), ScLed A , Cu‘^tonis and liPaiid 
Revouue Act, 1876 (38 & 39 Vict. o 23), s. 8 , Medicines Stamp Act, 
1812 (52 Geo. 3, o. 150), s, 4 The term “ medicine ** means any drugs, 
herbs, pills, waters, essences, tmctuies, powders, or other pnqiaralions 
or compositions used or applied or to be used or applied oxteinally or 
internally for the prevention, euro, or relief of any disorder or complaint 
affecting the human body (Stamp Act, 1804 (44 Geo 3, c. 98), Sched A ; 
A.'G. V. LamiAough (1878), 3 Ex. L> 214, C. A.) All aitilicial mineral 
waters, and all wateis impregnated with soda or mineial alkali, or with 
carbonic acid gas, and all compositions m a liqmd or solid state which 
are to be used for the purpose of making such watcis, aio not “ mediemos ” 
(A -G. V. Lamylouqh, suyra, explaining stat. 1833 (3 & 4 AVill. 4, c 97), 
8. 20) ; and see title Medicine and Phaumact, Vol. XX , pp 378, 
note (b), 379. 

(«) Modiemes Stamp Act, 1802 (42 Geo, ‘3, c, 66), s. 8. Tlie rate at 
present m force is 6«. (Customs and Inland Revenue Act, 1875 (38 & 39 
Viot. c. 23), s. 8). 

{v) Customs and Inland Revenue Act, 1875 (38 & 39 Viet. c. 23), s. 8. 

(w) Medicines Stamp Act, 1802 (42 Geo. 3, o. 56), s. 9. 
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Suii-SifiCT. 6 — of hloirn Sptnt. 

t 1300. Every mfinufacturo? (a) of motor spirit is required to take 
out annually a licence in respect of the i)reinises in which he 
carries on the business of a manufacturer. The pieraises must 
have been approved by tlie Oommissioners of Customs and Excise 
and entry made of them with the proper officer of excise before a 
licence can be obUined {h\ 

1301. The licence, whenever taken out, cun be granted only 
on payment of the full duty for the year(e), arid expiies on the 
31st Maj next following the date of issue. It covers the keeping 
and using of any still which is used solely tor the manufacture 
of motor s])irit((0. 

1302. Tli(‘ (^)mmlssionels of Customs and Excise may apply to 
the mauiifaciuie of motor spirit the provisions of the Acts governing 
the maniifactuift of saccharin («) and any of the provisions of the 
Acts (jr) regulating the manufacture of plain Eritish spirits (rjf). 

1303. A manufacturer of motor spirit may sell and send out 
in any quantities that may be desiied motor spirit of hia own 


(rt) Includnur a loliiiei of motoi spirit and a person otheiwise pieparing 
moior spnit (P'liianco (1909-10) Act, 1910 (10 Edw 7, c 8), s 84 (7)) 
For do fun 1 1011 of “inotoi siniit ” see note (m), p. 697, ante As to the 
excise duties on motor spirii , see p 020, anle 
{!)) Stat R <S: 0 , 1910, p 679, Togulationa 3, 4 

(0 The late of duty at ])reserit in force is £1 (Finance (1909-10) Act, 1910 
(10 Fdw 7, c 8), 8. 84(2)) 

(d) Ibid , s 84 (3) 

{<}) Finaiico Act, 1901 (I Edw 7, c 7), sa 8, 9 ; Revenue Act, 1903 
(3 Fdw 7, 0 40), s 2 , .if\d see p 020, miie 
if) SpiTils Act, 1880 (13 &: 44 Vict c 24) ; Revenue Act, 1898 (61 & 02 
Vicfc c 40), s 14, Revenue Act, 1003 (3 Edw 7, c 46), s 3, and see pp 637 
et seq , post 

(q) Fjnaiicc(1909-]0) Act, 1910(10Edw 7, c 8 ), b 84(6) Inpurspanee 
of the powirs thiisoivcn, the Commissioners require that a]>eison hcenB.ed 
to manufactute motoi S]mit shall comply with the following conditions — 

(1) give bond that all motor spirit prepared shall be produced for charge 
and that none shall be used upon or removed from the premises until the 
duty has been paid oi the use or removal has been officially sanctioned : 

(2) piovide such receiveis or other receptacles as may be required for 
collecting, keeping, or stoiing motor spu it, residues, and matenals used in 
the manufacture of the spirit • (3) enter m the piescnbcd form m the 
official entry book supplied to him particulars of all still charges and ot 
the distillates and residues pioduced : (4) cuii the distillates direct from the 
still to the receivers, and there retain them sepaiate lor at least three hours, 
unless an account has previously been taken of thorn by the surveying 
officer : (5) keep motor spiiit upon which duty has not been charged at 
all times separate and apart- Iroin spint upon which duty has been charged ; 
(6) ieop a stock-book, wliioli shall be accessible to the surveying officer 
and in which shall be enteied daily the particulars of all spints manti* 
factured, received or deliveied (the stock-book must be made up at least 
once a month and an account oi the spirits in stock then taken) : (7) furnish 
to the officer a periodical retain ii specifying (i ) the quantity of the spirits 
manufactured or received, (u ) the quantity delivered (a) kt the full 
duty, or (b) at the half-duty (see p 620, ante), or (c) duty free ; (8) give 
to any purchaser of 2 gallons or upwards of motor spint on which full 
duty has been paid a certificate to that effect in the form prescribed 
(Stal R & 0 1910, p, 079) 
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manufaclnre on which dutv has been paid ; but he may only deliver 
spirit on which the full duty has not been paid to citlier (1) ^ 
manufacturer, in quantities of not less than .100 gallons; or (2) an 
authorised dealer or user, in quantities of not less than 8 gallons, 
and iij)on receijit by him in either case of the presciibed form of 
requisition. All sjurit sent out must he accompanied by a ceitiiicate 
in tlie prescribed official foim(/i). 

1304. A mcinutacturor may also through his vanmen sell and 
deliver motor spirit at the preiniseb of a licensed dealer (i). 

1305. Any person who manufactures motor spirit without having 
in force the licence prescribed by regulations of the ( Wmissioners 
of Customs and Excise is liable to a penalty of i^50 (j). 

Sur.-8FCT *7 . — Malers of Sarcharine 

1306. Every person wlio manufactuies(/») saccluiiine, including 
substances of alike nature or use (Z), is leqnired to take out an 
annual licence a.t tlie curient late foi the pioinises used by him in 
his business. The licence, wdienever taken out, is granted only on 
payment of the full gear’s duty and expires on a date to he iixed 
by the Commissioners of Customs and Excise (m). 

1307. The pieiiuses which aie to be hconaod must have been 
approved by the Oonnnissioners and must l)e enteieJ witli ilie local 
officer of customs and excise ('a). The Commissioners niiiy further 
apply any of tlie Acts relating to the excise duty and diawhack on 
beer, and to lircweis of beer, to the duty on sac(di.iiine and to 
manufacturers of saccharine (o). 


(/<) Stat E & 0 , 1910, p 670, n 14, 19 As to Jiioloi spnii doalois, 
see pp 661. GOJ, yu)''/ 

(i) Finaiicc(19()9-10) Act, 1010(10K(lw 7, c. 8), 8 84(6), Stat E A: 0 , 
1910, p 679, r 15 I'lic sale would, but for this piovi'r.ion, be an o/Tcticc 
agaiiffiL the IJ aw kern Act, 1888 (51 & 52 Vict c 33), s 2 (07Mt v i'roiv- 
hurst (1809), 80 h T 491 , and see title Mikkefs wd Fairs, Vol XX , 
pp 55, 56) The vauiuau inuRf., on demand by any ollieei of custom^ and 
excise, decline his name and addiesa, and the name o1 his einployei and 
the address of Ihc lireiiM'd refineiy (St.it E ix 0 , 1910, p 679, r 15) 

(]) Finance (1909-10) Act, 1910 (10 Edw 7, o 8), e 84 (6), applying 
the Finance Act, 1901 (1 Edw 7, c 7), s 8 
(k) The production ot ortho tiom a mixture of ortho and parasacohaiine 
18 not a process for which a licence to manufacture sacchaiine is requiied 
(McNicoIy rJOOO] 2 K E 352) 

{1) These are substances, such as suciamine and sugarol, which answer 
the (hemical tests of saediaiine 

(w) The rate at present in foice is £1, and the dale of expiiation has 
been fixed as the 30th June (Slat E & 0 , 1004, p 133, Part I , r 2), 

(a) Finance Act, 1901 (1 Edw 7, e 7), ss 8, 9 (Stat E & 0, 1904, 
p 133, Part 1 , r 1 ; Part II , r 1). 

(o) Finance Act, 1901 (1 Edw. 7, c 7), s 9; Revenno Act, 1903 (3 Edw. 7, 
c 46), 8 2 ; and see pp 622 et seq , ante, llefore approval is obtained the 
inaimiacturer is required to provide (1) a ^secure comptirtment within 
which the final processes of manufacture can be earned on ; (2) a secure 
bonded warehouse within which the saccharine mainifaotuied may be 
stored ])iior to duty being paid on it , and (3) necessaiy a<‘commodation 
for the othciala who have to attend to charge the duty (Stat. R. & 0,, 
1904, p. 133, rr 3, 4. 5) 
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1308. Any person who manufactures saccharine without having 
in force the necessary licence is liable to a penalty of JtriO, and 
the sacchaiine in respect of which the offence is committed is 
forfeited (p). 
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1309. Every person who has or uses a still for distilling spirits ( 7 ), licence, 
or who makes wort or wash(/), or who makes or kec'ps \'iort or 
wash prepared and Jit for distillation, and has in his jiossession or licensed, 
use a still, must take out an annual licence at the ciinent rate as a 
distiller {s). 


1310. Wheie the largest still to be kept by a distillei is of less Conditions 
capacity than 400 gallons, a licence cannot be granted unless the 
apphcaait produces to the Commissioiieis of Cubtoms aiid Excise a 
ceitilicate of tliice justices that he is a lit jierson tp have a licence, 
and that the premises proposed to be licensed are m his actual 
possession and of a yearly value of at least JC 10 (/). 

No person is entitled to a licence for a distilleiy unless the 
proposed premises are situate in or within a quartoi of a mile of a 
maiket town(/f). 

The Commissioners may refuse to giant a licence to a 
distiller unless he piovides a secure spirit store to their satis- 
faction (u). They may also refuse whoie, having regard to the 
pioxinuty of the pioposed distillery to a leciifying house, brewery, 


(p) Finance Act, 1901 (1 Edw 7, c 7). s 8 

Iq) “ SpiiiJs ” includes all liquojs mixed with spiiits, piovided that the 
ingredients so mixed aio not such as to conveit the compound mio an 
article which is not known m the commeicial woild as ‘‘spirits ’’ (Spiiits 
Act, 1880 (43 & 44 Vict c 24), s 3 , A -G. v. Batlcy (1847), 1 Exch 281 ; 
liaileyr i/orni- (1849), 12 Q II 905) 

( / ) The wort or wash mil'll Jiave been made with the intention of extract- 
ing the alcohol formed in it the use of a still , see p 623, mite ^ 

{s) Spirits Act, 1880 (43 & 44 Vict c 24), ss 5 (1), 6; and see, furthoi, 
title Intoxicating Liquors, Vol XVlll , pp 146, 147. The rate 
depends on the numbeis of gallons at pioot distilled dirang the pre- 
ceding year Where tins was less than 50,000 gallons, £10 is charged, and, 
lor every further 25,000 or fiaction of 25,000, an additional sum of £10 
(Finance (1909-10) Act, 1910 (10 Edw 7, c 8), Sched. I , A, scale 1) All 
distillers’ licences expne on the 30th September in each year (Finance 
(1909-10) Act, 1910 (10 YAvr 7, c 8), s 49 (2) ) Beginners may obtain a 
licence at a piopoitional part of the rate according to the period of the year 
m which the licence is taken out (Excise Licences Act, 1825 (6 Geo 4, c 81 ), 
s 17) The extraction of spints absorbed in the wood ot casks by the 
addition of water to the casks is not distillation, but “grogging,” and is an 
oflence (Finance Act, 1898 (01 & 62 Vict c. 10), s. 4; Lord Advocale v. 
Stewart (1899), 63 J. P. 311 , Lord Advocate v Carse (1899), 63 J. P 472). 

(/) Spirits Act, 1880 (43 & 44 Vict c 24), s 8(1) The Commissioners 
may refuse to grant the licence even where the certificate is produced 
(thd ) 

(tt) Thtd , 8. 9 (1). But the Commissioners may grant a licence on the 
terms of the distiller providing and keeping convenient lodmngs for the 
oifioers engaged m smveying the distillery A hcence granted on these 
terms may be suspended or revoked on failure of the distiller to fulfil the 
conditions imposed {ibid , s 9 (4) ). 

(n) Ibid , B. 13. Power to suspend or revoke a licence for failure to keep 
the store properly secured exists also in this case [tbid.). 
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or vinegar factory, they tlimk it inexiiedient that the distilling of 
spirits should be allowed (/>). ^ 

13U. No person may use piomises as a distjllf'ry (r) witliiii a 
quarter of a mile fiom the promises of a rectifier or compoumler of 
spiiits (d), 

1312. After a distiller has taken out a licence, and before com- 
mencing to distil, he must provide certain vessels vrhich are 
necessary for the purpose of assessing the duty to be charged on 
the spirits made at his distillery (c). 

When the distillery premises and plant are completed, the 
distiller must make entry (/) with the local ojfficer of excise of all the 
places, vessels, and utensils intended to be used by him m the com so 
of hi a business as distiller. No vessel or place must be entcicd for 
use for moie than one purpose, nor used for any other purpose than 
that foi winch it was entered (g)» 

1313. A distiller must follow the prescribed order of working at 
his distillery (/?), and is iequir(‘d to give the officer in charge of the 
premises notice beforehand of all the brewing or distilling opera- 
tions he intends to carry out(?) 

(6) Spirits Act, 1880 (43 St 44 Vict c 24), s 11 (4) Tbeie is a cone- 
Bponding power to refuse a licence to a brewer, vinegar maker, rectilier 
for premises in undesirable proximity to a didillory (ibid , ss 12, 88 (4) ) ; 
and compaie title iNroxiCAiiNG LiQuoiis, Vol XVllI , p. 147 

(c) For iurtliei lestiietious as to tlio u^c of the premises and prohibit ion 
against cairymg on ceitaiu tiades then in, see ibid,B 11 (1), (2), title 
Intoxicating LiQUons, Vol XVIIT , p 147 

(d) Spirits Act, 1880 (43 & 44 Vict c 24), s 10 (1) This rcstiiction 
only applies wbeie the licensed rectifier or compounder keeps a still {ibid ) 

A retailci of spiuts may not bo interested in the business of a distiller 
earned on ivitbin two miles of the pieinises for which ho holds his retaiJei’s 
hciuice (i6id , s 101(2)) 

(<j) Ibid ,8 14, and Sched. I ,Part I. These vessels, which must be kept 
w’hile tjko distiller s hoence continues in force, are presciibcd accoiding to the 
nature of the operations to be earned on. If the still to be used is of such a 
kind that the produce of the wash on the first disiiilation is leints (see 
note (g), p H J4, ante) and spirits, the vessels to be pi ovided are one wash 
charger, one feints leoeiver, and one Bpirit receiver , while, if the produce ot 
the first distillation is low wines, the distiller must provide in addition 
one low wines receiver and one low wines and feints charger (Spirits Act, 
1880 (43 & 44 Vict, c 24), Hched I., Tait I.) There is also a maximum 
fixed for the number ot vessels which may be kept iii any distillery ; and 
the Commissioners have a discretionary power to allow the use of any 
vessels in addition to or substitution for those prescribed {ibid , h 10, and 
Sched. T., Part II,). For the penalty for unlawfully altering or lemoviug 
such vessels, see title Intoxicating Liquors, Vol XVIII , p 147. 

(/) For excise entiy, see p GIO, mdc 

(g) Spirits Act, 1880 (43 & 44 Vict. c. 24), s. 19 (1), In addition to the 
particulars required to be supplied in the entry of an excise tradei, /ihe 
distiller is required to state the distilling capacity or the content in gallons 
of every still to be used by him, and to furnish a model drawing of the plant 
and premises (i&wi , s, 19 (4) ). An entry made by a distiller cannot be 
with' diawn while any of the utensils mentioned, in it, or any spirits or other 
materials liable to duty, remain on the premises (ibid , s. 20). 

(h) Ihtd , BS. 26, 28, *32, 34, 38 ; Sched. I , Part II. 

(t) Ibid . BS. 26, 27, 38 As to distilling m unlawful hours, or with 
other than the distiller’s own wort, see title Intoxicating Liquors, 
Vol. XVIIJ., pp 148, 149. 
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1314. A distiller must at the prescribed intervals render U the 
oflicer accounts (/r) o{ all the \\oii and wash made, and of the spirits 
"’distilled, at the distillery (i), and he must at all times give the 
officer the necessary assistance in taking account of the spiiits or 
other goods on the distilleiy premises (m). 

1315. Any pel son who, without being licensed to do so, keeps or 
uses a slill for distilling spirits, or brews or makes woit or wash fit 
for distillation, or distils low v»ines or feints, is liable to a fine of 
iJr)00 and forfeiture of all the vessels and uiateiials used and spirits 
made by him (//). 

1316. A distiller may sell and send out from his distillery 
pi onuses to any one poison at one time not less than nine gallons 
in cask or five dozen quart or ten dozen pint bottles of the spiiits 
made by him at ih.it distilleiy (o). 

1317. A distiller's licence does not authorise the. holder to obtain 
spints from casks by “gioggiiig.” Any person is liable to a fine 
of i;r)0(/i) who subjects any cask to any process for the purpose 
of oxti acting any spiiits absoibi d in the wood tlieieof or who has on 
his premises any cask which is being subjected to any sucli piocess, 
or any spiiits extiacted from the wood of any cask (a). 

Sub-Sect 9 — Malen of MfthylaUd Spints 

1318. Every inuKor of methylated spirits {h), otlier than a 
licensed distillei (c) or lectitioi duly authorised by the Com- 
missioners of Customs and J*!\ciHe to methylate, must lake out a 
licence for the premises on nnIucIi ho caines on the business of a 
metli} later (d) 

{I ) ^1 hese are to bo made up to the end of each distilhng period, as to 
which SCO Hole (i), p (52 1, ante 

(l) Spints Aci, 1880 (43 A 44 Vict c 24), s 39. 

(m) Ibul , ss 135, 137, 138 

(n) Ibid ,86 A penalty of £500 is also imposed by the Fmanco 
(1909-10) Act, 1910 (10 Edw 7, c 8), s 50 (1) 

(o) Finance (1009-10) Act, 1910 (10 Edw 7, c 8), Sched I , A , Scale 2, 
provision 1, incorpoiatiug the Spints Act, 1880 (43 & 44 Vict o, 24), 
s. IOC (4) 

( p) If more than one cask is giogged, cumulative penalties are incurred 
{Lord Advocate v Stewart (1899), 63 J, P 311). 

(gr) Some actual process must he applied for the purpose of extracting 
the spirits If spints exude flora an empty cask keptr on the premises, this 
does not constitute grogging (Bohuison Brothers v Ihroriy fl903J 2 K II 
701). But where water has been added to a cask for the puipose of keep- 
ing it sweet, and spirits aie thereby extracted fiom the wood, this consti- 
tutes the ofience {Lord Adiocaie y Carse (1899), 63 J. P. 472). 

(a) Fiuance Act, 1898 (61 & 62 Vict, c. 10), s 4. 

The term “ methylated spints ” means spints mixed with any 
substance or combination of substances approved for the purpose of 
methylation by the Commissioners (Spirits Act, 1880 (43 & 44 Vict c. 24), 
B 123 (3); Customs and Inland Revenue Act, 1890 (63 & 64 Viol c 8), 
B 32 (1) ) The substance commonly used m methylation is approved 
vood naphtha of a strength not less than 60 degrees over proof. As to 
the duty on foreign spints used in making methylated spints, see p 601, 
ante, 

(c) A distiller authorised to make methylated spirits can employ spirits 
made at his own distillery only (Regulations of the Commissioners, made 
undci the Spirits Act, 1880 (43 & 44 Vict. c. 24), ss. 118, 120). 

(d) Revenue Act, 1889 (52 & 53 Vict. c. 42), s. 27. A person holding a 
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1919. A licence is granted only in respect of premises of which 
entry has been made by the niethylator and which have been 
approved by the Commissioners of Customs and Excise (0, who* 
are also empowered to suspend or revoke the licence (/) It may 
be obtained on ptiyment of a proportional part of the yearly 
rate according to the quarter of the year in which it is granted, 
but, whenever issued, it expires on tlie 30tli September next 
iollo\Miig (<;). 

1320. Any poison who makes methylated spirits without being 
duly licensed or authorised to do so is liable to a penalty of 

m{h). 

1321. There are two kinds of methylated spirits— (1) industrial, 
which is intended for use m any ait or manufaetuie wilhin the 
United Kingdom, and in which the proportion of wood naphtha or 
other substance aiiproved for the puipose of mothylation is not less 
than one-nineteenth of the bulk of the spirits metliylated (i) , and 
(2) mineralised, in which the proportion of ^\ood iia])htha oi other 
substance approved ior methylation is not less Ilian one-niiitli of 
llie bulk of the spirits metliylated, and winch in addition liave 
mixed witli them such quantity ot mineral naphtha as may for the 
time being he prcsciibed by the Commissioners (;). 

1322. The Slants to be methylated are leceived duty free under 
bond from a waroliouse or distilleiy, and must be cithei jilain 
British or unsweetened foreign spiiits {1) ot a strength not less than 
50 degrees ovoi proof, or rum of not less stiength than 20 dcgiees 
over pi oof (Z). 


licence as a maker may also, with the pennisaion of the Ooiii mission or s, make 
methylated spiiits in a duty-liee warehouse (Spirits Act, 1880 (43 & 44 Viet 
c 24), s 122, Customs and Inland Eevenue Act, 1890 (53 & 54 Viol c 8), 
s 34) 

(e) Appioval is not given unless a special loom in winch the mixing is to 
1 ak(j place is piovidod, as well as a secure store-ioom foi stoiing ihe iiaplitha 
or other substances appioved for methylation, and a mixing vat capable of 
containing at least 550 gallons Bond must also be given by all makers of 
methylated spiiits for the duo leccipt and mixing of the spuits (Regulations 
dated 11th August, 1906 (Stat R & 0 1906, p 161), made under the 
Spirits Act, 1880 (43 A 44 Viot c. 24), s 123) 
if) Spirits Act, 1880 (43 & 44 Vict c 24), s 132 
iq) The rate at piesent in force is £10 10s for the full year (Revenue Act, 
1889 (52 & 53 Vict c. 42), s 27) 

(h) Revenue Act, 1889 (52 & 63 Vict c 42), s 27 (3). 

(t) Revenue Act, 1906 (6 Edw 7, c 20), s 4. 

(;) Spirits Act, 1880 (43 & 44 Vict c 24), s 123 , Customs and Inland 
Revenue Act, 1 890 (53 & 54 Vict. c. 8), s 32 , Revenue Act, 1906 (6 Edw. 7, 
c 20), s. 4. By the Regulations,' dated 11th August, 1906, the quantity 
of mineral naphtha pi escribed is to be not less than three-eighths cf 1 
per cent by volume of the spirits to which it is added Such mineral 
naphtha must be of a specific giavity not less than 800, and must have 
been oQicially examined and approved belorc use 
(/i) But, \xi the case of foreign spiiits, the difleionce between the duty 
actually chargeable on them and the duty to which they would have been 
liable as plain Britisli spirits must be paid befoie they are allowed to be 
methylated (Spirits Act, 1880 (43 & 44 Vict c. 24), s 123 (6) ). 

(1) Ihid.B 123 (1). 
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^ The quantity of British spirits which may be methylated aMne 
time must not be less than 450 gallons. In the case of fomgn 
spirits, the contents of the cask m which the spirits wero imported 
may be used at one time in a meihylation (m). 

The methylation of spiiita must be cained out in the time and 
mode laid down m regulations made by the Commissioners of 
Customs and Excise (n\ 

1323. Every metliylator of spiiits is requiied to kciip a stock 
account in the prescribed form of all methylated spints made or 
received by him, distinguishing between mdustnal and lumeialised 
spirits (o). The two kinds of spiiits must be kept and stoicd apart 
in \essels marked to indicate to which of the two class(‘s the 
contents of each vessel belongs (/>). 

1324. A maker of methylated spirits may send out tlie spiiits for 
exportation in quantities not loss than 10 gallons\f/), or he may 
send out not less than 5 gallons (whudi may be m quait vessels) (?) 
on sale to a jierson who produces to him a lecpiisition containing an 
olTicial certilicate that the jieison to wdjom the spirits are being 
sent IS aiithoiised by the Conimisbioneis of Customs and Excise to 
receive the spn'its ajiplied tor (s). Spirits sent out must in all cases 
be accompanied byapenmt(0 If a maker supplies spnits to a 
person attei he has been othcially informed that such jieison is not 
aiitliorised to iec( ive them lie must pay duty on the spiiits sent out 
at the rate pa^^kle on Biitish spiiits (a). 

1326 An allowance of 3d. per jiroof gallon is jiayable to a 
metliylator on the quantity of dutiable spirits used by him in 
making industrial methylated spiiits and on the (|Urintity of dutiable 
spirits used by him m making mineralised mcthylalc-d spirits 
expoited (a). 

Sub-Skct U) - l(utt/itrs or Coiapunndera of Spirits 

1326 Every rectifier or compounder of spirits is required to take 
out a licence annually at the cnrient rate (b) for the premises in which 
he caiiies on his business as lectilier or compounder. 

(m) Spirits Act. 1880 (43 & 44 Vict c 24), s 123 (2). 

(n) Ibid , s 123 (6) The methylation must be earned out throughout 
m the presence ol a surveyor and an officer ot customs and excise, who must 
see that the requisite quantity of naphtha or other approved substance is 
added to the spirits and tlioioughly mixe(f therewith An account is taken 
ot the spints before methylation and of the spnits resulting from the 
methylation, the latter being added to the official stock account kept of the 
spirits (Stat K. & 0 1906, p. 161). 

(o) Revenue Act, 1906 (6 Edw 7, c 2(f), s 2 (4) 

(p) Ibid., 8 2 (3) 

(q) Stat R & 0 , 1906, p 101, made 1 1th Auguist, 1906 

(f) Customs and Inland Rewenue Act, 1890 (63 & 64 Viot c 8), s 32 (2). 

(tf) Spints Act. 1880 (43 & 44 Vict. c 24), s. 124 (1) 

(0 Ibtd , s 124 (2) . , 

(t») Ihtd ,8. 128 (2) ; and see p 623, ante. 

(a) Finance Act, 1895 (58 & 59 Vet c 16), s 6; Fmance Act, 1902 
(2 Edw, 7, c 7), 8 6 (1) ; Revenue Act, 1906 (6 Edw 7, c. 20), s 1(1); 
and as to drawbacks and allowances, see pp 697 et eeq , post. 

(d) The rate at present in force is £15 159 (Finance (1909-10) Act, 1910 

H.L.— XXIV. Y 
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le licence, whenever taken out, expires on the 30th June in 
ea(?h year (c) ; but a beginner may obtain a licence upon payment of 
a propoi tionate part of the whole yearly rate (d). 

Any person coniiiiitting the offence of unlicensed rectifying or 
compounding is liable to a penalty of £500 (e). 

1327. The Commissioners of Customs and Excise may refuse to 
grant a licence for premises which they regaid as in objectionable 
proximity to a licensed distilleiy (/). 

A rectifier may not carry on his business upon premises situate 
within a quarter of a mile of a distillery (g), 

1328. Entry (h) must be made with the local officer of excise of the 
premises and plant of a rectifier (t). 

The stills to be used must be of a prescribed pattern (A), must be 
fitted by the rectifier with appliances for securing revenue contiol 
of them (/). 

1329 A rectifier is allowed to distil spiiits only fiom duty-paid 
spirits, and he may not have upon hispiemises any other mateiials 
from winch spirits or low wines may be e\ti acted l)y distillation (?a). 
A rectifier or compounder must not mix any British wine with any 
British spirits for any puqiose wliatsoevei (a). All spirits received 
into a rectifier’s stock are taken in subject to the supervision of the 
surveying officer (e), and no distillation of spirits may take place 
until the officer has examined the contents ot the still (p). 

1330. A rectifier may soli and send out from his rectifying 
premises British coinpoundH or spiiits of wine m quantities of not 

(10 Edw 7,<} 8), Sclied I , A) A licence as rectifier or compounder must 
also bo taken out by pci sous desirous ot exporting tinctuies on di aw back 
(Revenue j^ct, 1000 (() Edw 7, c 20), 8. 3;Stat R &; 0 , 1006, p. 168, r. 2). 

(c) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 49 (2). 

(d) Excise Licences Act, 1825 (6 Geo. 4, c 81), s 17 

(e) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s. 60 (1). 

{f} Spirits Act, 1880 (43 & 44 Viet c 24), s 88 (4) 

Iq) Ibid , P 83 (1). For further restrictions as to the use of the premises 
and lor prohibition agamst canymg on cei tain tiades therein, see ibid , 
8 88 (1), (2) , title Intoxicating Liquors, Vol XVIIl , p 147 
(/i) For “ entry,” see p 610, ante The entry must, m addition to the 
usual particulars, give the number of gallons which each still, including 
the head, is capable of containing (Spiiits Act, 1880(43 &44 Vict c. 24), 
B. 86, applying to lectifieis tbid ,8 19 (1) (c) ). As to the capacity ot the 
still, see, further, title Intoxicating Liquors, Vol. XVllL, pp 146, 147. 

(i) Spirits Act, 1880 (43 & 44 Vict c. 24), ss 15, 86, Sched I. As to 
penalty for unlawful alterations m enteied vessels, see title Intoxicating 
Liquors, Vol XVIIL. p. 147 

{k) SpiutsAct, 1880 (43 & 44 Vict c 24), Sched III. The Commis- 
Bioners may allow the use of a still of unusual type {ibid , s 86 (b) ). 

{1) Ibid , 8 86, and Sched It ; and, as to piohibited times as regards 
use of still, see title Intoxicating Liquors, Vol XVIIL, p. J49. * 

(m) Spirits Act, 1880 (43 & 44 Vict c. 24), s. 89. He is only allowed 
to receive foreign spirits for the purpose of rectifying or compounding 
them (ibid , 8 89 (2) (c) ) ; and see, fuither, title Intoxicating Liquors, 
Vol XViy ,p. 162 

(7}) Regulations of the Commissioners, dated 8th March, 1912, made 
under the b’lnance Act, 1911 (1 & 2 Geo. 5, c. 48), s. 10. As to the 
adulteiation of spirits, see title Food and Drugs, VoJ XV., p 67 
( 0 ) ‘Spiiits Act, 1880 (43 & 44 Vwt, o 24), s 90. 

(p) iW .Sched IH.,Part II. The officer may .iho sample the con touts 
of Hie BtiU for analysis {ibid,, s 92) 
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less than 2 gallons or not less than one dozen reputed qui^rl 
bottles at any one time to one person (^). He may also warehouse 
on drawback, in any customs or excise duty-free warehouse, com- 
pounds or spirits of wine compounded or rectified by him from 
spirits upon which the full duties of customs or excise have been 
paid (r). The holder of a licence as rectifier or compounder is also 
entitled to export direct fiom his licensed premises on drawback 
tinctures and spirits otwine made by him fiorii duty-paid spirits (s). 

Suu-Se('T 11- Makas oj Sweets** 

1331 . Every person who manufactures for sale British wines, 
sw’eets {t)y or made wines must take out annuall} a licence at the 
current rate in respect of his manufactuiing ]>remises(7A) The 
licence, whenever taken out, is granted only on payment of the full 
rate for the year and expires on the 30th September next following 
ihe date of issue (a). 

Any person who manufactures sweets for sale without having in 
force the proper licence is liable to an excise penalty of £500 (5). 

1332 . The Commissioners may make regulations prohibiting the 
manufacture of sweets by persons other than those who have taken 
out licences and have made entry of the buildings, places, and 
utensils to be used in the making and storage of sweets, or in 

(q) Spirits Act, 1880 (43 & 44 Viot e 24), s 93 ; Finance (1909-10) Act, 
1910 (10 Edw 7, c 8), Sclied. 1 , and sec, tintlier title Intoxicating 
Liquoes, Vol XVIII., p. 153 The spiiits so sent out must be accom- 
panied by a ceitilicate, and an entry made of the particulars of such spuits 
in the stock-book kept by the rectiher (Spiiits Act, 1880 (43 & 44 Viot. 
c 24), BS 105(4), 112(1) ) 

(r) Ihui , B 95. The spuits must be m casks of a capacity of not less 
than 9 callous each Drawback is paid on the proof quantity as found in 
the casks when they reach the wai chouse ot deposit. Where the spirits 
are warehoused foi exportation as slnp’s stores, an allowance ol 5d per proof 
gallon in the case ot compounds and 3d in the rase of spurts of wine is 
paid to the rectiher, to covci loss due to excise restrictions and to waste 
ui manufacture (Customs and Inland Revenue Act, 1885 (48 & 49 Vict. 
c, 61), 8 3, Finance Act, 1902 (2 Edw. 7, c. 7), s. 6), and, as to 
drawbacks, see also pp 697 et seq , 'post 

(«) Revenue Act, 1906 (6 Edw. 7, c. 20), s. 3 The term “ tinctures ” 
includes medicinal spirits, fiavouring essences and perfumed spiiits {ibid , 
s. 4) Drawback is paid on the pioof quantity actually expoi tod, together 
with an allowance of 3 per cent for waste in manufacture (Stat. R. & 0., 
1906, p 168, r 7) As to diawbaoks, see pp 697 et seq., post. 

(() Sweets means any liquor made from fruit and sugar, either alone 
or mixed with any other material, which has undergone a process of 
fermentation in the course ol manufacture The teim includes British 
wines, made wmes, mead and metheglm (Finance (1909-10) Act, 1910 
(lOlidw. 7,0 8), 8. 62) 

(w) Revenue Act, 1906 (6 Edw. 7, c, 20), s. 7 (2). The rate at present 
m force is £6 6«. (Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), Sched. I.). 
A hcensed distiller may not carry on the business ot a makei ot sweets upon 
his distiUery premises ; see title Intoxicaiing Liquors, Vol. XVllI , 
p. 147. As to dealers’ and retailers’ licences, see pp 676, 677, post 

{a) Finance (1909-10) Act, 1910 (10 Edw, 7, c. 8), s 49 (2) 

(5) Ibid, B 60 (1) Failure to comply with any of the statutory 
legulations of the Commissioneis mvolves a penalty of £60 {Revenue Act, 
1906 (6 Edw. 7, c. 20), a. 7 (2) ). 
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the storage of the materials to be used in the manufacture of 
sweets (c). , 

1333. A sweets maker may under his licence sell sweets at an\ 
one time to one person in any quantity not less than 2 gallons, 
or not less than two dozen reputed quart bottles (</) . 

Sub-Sect 12- Gmweis vf Tolaav 

1334. Every person who gnnvs (<'), cultivates, or (Miies ( / ) tobacco 
in the United Kingdom is required to take out n liivnceai nnally (q\ 
which will not be granted except in respect of j)reiiiises a^ipioved by 
the Commissioners of Customs and Excise (//). Whenever taken 
out. it is obtainable only on payment of the full year’s duty and 
expires on the last day of February next following (i). 

Any person who grows, cultivates, or cures tobacco without 
holding a licence issued in accordance \Mth the regulations of the 
Commissioners incurs a jxuialty of i!50 and toifeiture of the article 
m respect of which the offence was committed (.y ). 

1335. Every grower of tobacco before commencing to grow, and 
every carer of tobacco before receiving tobaccf» for curing, must give 
bond in such amount and in such form as the Coininissioners may 
require that he will comply with all excise regulations in relation to 
the growth and disposal of the tobacco (A). A grower must also in 


(r) Revenue Act, 1906 (6 Edw 7, c 20), s 7 (2) Makers aie lequiied 
iu kcc]) an oflicul entiy book in wliidi die to be onteied daily the paiticulars 
of the quantities and kinds of materials used in inaniifacture, and the 
quantifies and descriptions ot yvines oi sweets made An oflicer of 
oustoms and excise may take samples of any sweets or matcnals for 
making sweets found on the pieiriisos A monthly return of the quantities 
made inu&t also be fiii rushed (Stat R & O , 1906, p 159) A maker 
must also record in the official entry book paiticulars of all sweets sent 
out by him and the names of the poisons to whom they are sent 
(Regjilatious of the Cominisaioneis dated the 8th March, 1912) 

(d) Finance (1909-10) Act, l910(10Edw 7, c 8), Sched I. 

(c) “Growing” includes the sowing the seed of the tobacco plant 
(fStat R &0,1911,p 427, r 1) As to sellers’ licou cos, boo p 678, pos/. 

if) “ Curing ” inijludes wilting, drying, fermenting, and any process for 
rendering tobacco ht lor manulacture (Stat R & 0 , J911, p 427, r 30) 
{fj) An exemption is allowed to a person growmg tobacco m a plot not 
exceeding 1 pole iu aiea of garden or nursery land solely tor botanical, 
scientific, or ornamental purposes (Finance Act, 1908 (8 Edw 7, e 16), 
8 3 (3), extended to the United Kingdom by the Finance (1909-10) Act, 
1910 (10 Edw 7, c 8), 8 83 (4)* Stat R & 0 , 1911, p 427, r 29) But 
a person authorised to grow tobacco free of duty for agricultural or 
horticultural purposes must hold a licence (Finance Act, 1912 (2 & 3 
Geo 6, o. 8), s 4). 

(h) The Commissioners may refuse to grant a licence for any land 
01 premises which they regard as in an objectionable situation in respect 
of the premises of a tobacco manufacturer (Stat R & 0 , 1911, p. 427) 

(i) Stat. R & 0 , 1911, p 427, r. 4 The present rate of annual 
liceore duty is 5s. (Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), 
B 83 (2) ) ^ 

(j ) Fmanoe (1900-10) Act, 1910 (10 Edw. 7, c 8), s. 83(4), applying the 
Finance Act, 1908 (8 Edw 7, c. 16), s. 3 (2), (3) 

(k) Stat R. Ac 0., 1911, p 427, r. 6. A grower or curer may also be 
called upon by the Commissioners to provide a secure compartment m 
which tobacco’ may be stored under revenue lock (t6td., r. 20). 
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each year make and deliver to the proper officer of customs and 
excise an entry in the prescribed form of the lands and premises 
which he intends to use for the growmg or curing of tobacco ( 1 ). 

1336. A grower must enter m the official tobacco entry book 
supplied to him particulars of each sowing and planting of tobacco, 
of all receipts 1)^ liirn of tobacco plants from other licensed growers, 
and of all delivoiies of toliacco from his premises. He must also 
give notice beforehand in this entry hook of his intention to cut or 
gather toliacco (aik 

1337. Within seven days of the final w’eighiiig of ilie tolracco of 
any year’s growing, a giowH^r is lequired to fuinish to the officer 
who surveys Lis preiuisos a reiiiiii containing particulars of the 
land sown or planted by him with tobacco, of the varieties growui 
and the weight of each variety produc( 3 d (rr), as w^ell as a return of 
the particulars of all tobacco received by him from each grow’er(o). 

Suu-ShCT l.‘i -J[fanu/wtu}(Ts of Tohatio 

1338. Eveiy manufacturer of tobacco or snuff is required to take 
out annually a licence at a rate depending on the W'ciglit ot toliacco 
received by him for manufacture in tlie previous year ending 
the 5th July(^). 

Any pel son who manufactuies tobacco without having m foice 
the necessary licence incurs a penalty of £200 (q), 

1339. Before commencing to cany on business, a licensed 
manufacturer is loquiied to make entry with the local officer of 
customs and excise of every place which h(‘ intends to use for the 
purposes of his trade (r). 

1340. All toliacco loceived into the stock of a to)>acco manufacturer 
must have had the jiiopcr duties of customs or excise paid upon 
it(«); and, upon recei])i., the particulars of it must b(5 lecoided in 

(0 Stat R & 0, 1911. p 427 r 5 As to excise “ entries,” see 
p 610, ante The entiy deliveied by a aionei cannot be witbdiawn 
while any tobacco ronianiH on or in the entered laud or picniises (Stai. 
RAO, 1911, p. 427, r 5) 

(m) R & 0 , 1911, p 427, r 9 

(n) See p 626, ante 

( 0 ) Stat R & 0 , 1911, p 427, rr 22, 23. 

Ip) Excuse Licences Act, 1825 (6 Ort> 4, c 81), s 2 ; Excise Act, 1840 
(3 & 4 Vict c. 17), 8 1 ; Tobacco AvU 1840 (3 & 4 Vict c 18), s 9 The 
rale is £5 5s where the weight ot tobacco received does not exceed 
20,000 lbs , with an addition of £5 5s tor each 20,000 lbs or fraction of 
20,000 lbs until the maximum rale oi £31 10® is reached. The licence to 
a beginner is granted at the mmiratim rate, a surcharge being made at 
the expiiation of the year according to the weight ot tobacco received 
{ihidj “ Tobacco ” includes “ suutt ” (Tobacco Act, 1842 (6 & 6 Vict 
c 93), s. 14) As to tobacco sellers* licences, see p. 678, post 

(q) Excise Licences Act, 1825 (6 Geo 4, c. 81), s 26 

(r) Tobacco Act, 1840 (3 & 4 Vict c. 18), s. 2. The entry must include 
any pieraises adjoining hi^ manufactory in which he carrjes on the 
business of a dealer in tobacco or snuff (Revenue Act, 1867 (30 & 31 Vict 
0 90), s 8) 

(«) Tobacco Act, 1840 (3 & 4 Vict. c. 18), s. 4; Finance Act, 1908 
(8 Edw. 7, o. 16), 8 3 (2) ; Finance (1910-10) Act, 1910 (10 Edw. 7, o 8), 
B. 83 (4). For these duties, see pp. 607, 626, ante. 
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tfae offifiiai entry book which is required to be kept on the premises 
and W a^ times aocestdble to the official surveying the factory ((). 

Leaf or unmanufactured tobacco may be received only from i 
customs or excise bonded warehouse or from the premises of a 
grower or curer of home-grown tobacco (w). 

Stalks or returns of tobac'*o may be received from the premises of 
another manufacturer, and in not less quantities than 50 lbs. 
of either description (a) ; and samples not exceeding 4 lbs. weight 
each may be received from a duty-free warehouse or imported from 
abroad through the parcel post(/)). 

1341. A manufacturer of tolnicco may not have in his custody oi 
possession any sugar or other sacchf'iine sulistaiice not lefiuircd for 
the ordinarj use of his family, nor any loots or commings of malt, 
roasted gram, or cliicoiy, nor any lime oi sand, other than tobacco 
sand, nor any earths, weeds, wood, oi leaves, other than the leaves 
of the tobacco plant, nor any substance, matter, or thing to be used 
or capable of being used as a substitute for tobacco, or foi inci easing 
the weight of tobacco or snuff (c) 

1342. In the preparing of toliacco for consumption, a manufacturer 
may not use any ingiedients except water, or, m the case of spun or 
roll tobacco, water, olive oil, and essential oil (cl); and, in the 
preparation of snuff, he may use no other materials thaii water oi 
essential oil, or the carbonates, elilorides, or suljihates of potassium 
or sodium, or the carbonate of aiunioiiium, or lime to the extent of 
1 per cent, and added in the form of lime water (e). 

(t) Tobacco Act, 1840 (3 & 4 Vici e 18), s 8 

(a) Ibid, B 4, Finance Act, J908 (8 Edw^ 7, c 16), s 3 (2) ; Stat 
R & 0 , 1909, p 759 (now annulled) Tlie consignment niuBt be accom- 
panied by an olFicial peiniit (Tobacco Act, 1840 (3 4 Vict c 18), b 4 ; 

Stat R & 0, 1911, p 427, r 25) 

(a) Tobacco Act, 1842 (6 & 6 Vict c 93), b 10 A ceiUbcate m the 
pi escribed form, signed by the conRignoi, must accompany the parcel 
{ihul ) 

(Ij) Tobacco Act, 1840 (3 & 4 Vict c 18), s 4 The samples must be 
accompanied by a label Rigiied by the proper officer ot custoiiiR and excise 
(ibtd ) 

(c) Tobacco Act, 1842 (5 & 6 Vict c 93), b 6. An offence against the 
provision would, it is submitted, be committed by the mere poRseBSiou oi 
any of the substances piohibited by name ; see A -G v. Lockwood (1842), 
10 M & W. 464, Ex Fh No person is allowed to cut, colour or manu- 
tacture, or to have in his possession, any leaves or other things prepared 
with the intent that they shall bo uRcd as substitutes for or be mixed with 
tobacco or snuff (Tobacco Act, 1842 (5 & 6 Vict. c 93), s 8) 

{d) Ibid , Bs 1,2; Customs and Inland Revenue Act, 1879 (42 & 43 Vict 
c 2 1 ), s 27 This does not apply in 1 he case oi cavendish or iiegrohead made 
in bond, where any materials or ingredients, not being the leaves of trees 
or plants othei than the tobacco plant, may be used (Manufactured 
Tobacco Act, 1863 (26 & 27 Vict c. 7), s 3). The olive oil may be Wed 
only m the process of spinning and rolhng up the tobacco (Customs and 
Inland Revenue Act, 1879 (42 & 43 Vict c 21), s 27) 

(e) Tobacco Act, 1842 (5 & 6 Vict. c 93), s 1 ; Revenue Act, 1867 
(30 & 31 Vict. c. 90), s. 19 , Customs and Inland Revenue Act, 1878 (41 & 42 
Vict. c 15), s 25 Snuff must not contain more than 26 per cent, of these 
salts, including those naturally in the toWcco, nor more than 13 per cent, 
of litne or magnesia (Revenue Act, 1867 (30 & 31 Vict. c. 80), s. 19). In 
practice, iiianufaoturers are allowed to use acetic acid in the preparation 
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No manaftotarer of tobacco may have in hie ottfitody ot possessioQ ^bwr. s. 
fit for sale tobac^ containing more than 62 per cmtit. of nfotstare (/), Uciiioee 
or may have in his custody or possession fit for sale, or may toMaatt* 
tender for drawback, any tobacco containing more than 4 per cent, fiwtare. 
of oil, under a penalty in either case of £50 and forfeiture of the Prohibited 
tobacco (jr). keeping. 

1343. A licensed tobacco manufacturer may sell tobacco without Sale, export, 
further licence at his entered tobacco factory. He may also export 

British manufactured tobacco on drawback, and may deposit otfal, 
snuff, and other tobacco refuse on drawback in an approved duty-free 
customs and excise warehouse (li). 

SuB-Src r 1 i —Jfaiers of V%ntga) 

1344. Every person who by any process makes or prepares Nature of 
vinepjar or acetous acid for 8alo(i) must take out air annual licence Iiccikc 
at the current rate (A) for the premises on ^\hl(Ill he carries 

on the manufacture (/). The licence expires on the 5th July 
following the datef)! issue O/i). 

The Commissioners of Customs and Excise may lefuse to grant a Objection ibit> 
licence for any premises which they regard as in objectionable 
proximity to a distillery (w). 

Any person who makes vinegar or acetous acid for sale without Penalty for 
being duly licensed is liable to an excise penalty of iJIOO (o). outTiLnc?' 

1345. A vinegar maker is required to make entry with the local Entry of 
ofi&cer of customs and excise of eveiy building, place, and utensil 

used by him in the making or stoiing of vinegar {p). 

If he uses a still in the course of his processes, he must comply Contiolof 

still. 


of tobacco ; and objection is not taken to the use of essential oil in 
flavouring cut tobacco, where the oil used is in the form of a spirit solution. 
In the making of snuft, Tonquin beans to the extent of 3 per cenU and 
oriis root to the extent of 2 per cent are also not objected to 
(/) Customs and Inland Revenue Act, 1887 (50 & 61 Vict o 16), s I ; 
Finance Act, 1904 (4 Edw 7, c 7), s 3. 

(a) Oil m Tobacco Act, 1900 (63 & 64 Vict. c 36), s. 1. 

(a) Manufactured Tobacco Act, 1863 (26 & 27 Vict c 7), s 1 ; Finance 
Act, 1896 (59 & 60 Vict c 28), s 6 ; Finance Act, 1897 (60 & 61 Vict. 
0 . 24), 8 3 As to drawbacks, see pp 697 et seq , 'post. 

(t) The production of vinegar or acetous acid in the couise of maiiu- 
faeWe of an independent article of commerce makes a vinegar makei's 
licence necessary {A -Q v. Green (1817), t Price, 224 ; A -(? v Boulgrnve 
(1822), 11 Price, 217 ; see A -0. v Barry (1859), 4 II & N 470). 

(h) The rate at present in force is £1 (Customs and Inland Revenue Act, 
1889 (52 & 63 Viot o. 7), 8 4) A licence at a proportionate part of the 
yearly rate may be obtained by a beginner (Excise Licences Act, 1825 
(6 Geo 4, c 81), B 17). 

(l) Excise Licences Act, 1825 (6 Geo 4, c. 81), s. 26 ; Vinegar Act, 1844 

(7 & 8 Vict 0 26), 8. 2, In practice, the preparation of vinegar from 
acetic acid by mere dilution with water is not regarded as requiring a 
vinegar maker’s hcence to bo taken out. , 

(m) Customs and Inland Revenue Act, 1889 (52 & 63 Viot. c. 7)* s* 4 
\n) Excise Licences Act, 1825 (6 Geo 4, c 81), s 26. 

( 0 ) Spirits Act, 1880 (43 & 44 Vict. c 24), s. 12. 

Ip) Vinegar Act, 1844 (7 & 8 Viot. c. 25), s, 3 As to excise’ entnes, siee 
p 610, ante. 



648 

BSOT.3. 

Uceves 
to Mann- 
factnre. 

Licence 
covers still 


Who must be 
licensed 


Penalty for 
acting With- 
out licence 

Conditions of 
grant. 


Persona who 
must be 
licensed 


RbvBNOT!. 

with such conditions as the Commissioners may prescribe as to the 
kind of still which may be used, and the means by which offiei;^] 
control of it shall be secured {q). 

1346. The holder of a vinegar maker s Kcence is entitled without 
further licence to keep and use a still for the purposes of his 
business (r). 

Skot. ^.-'Licences to Cany on Trade or BminrHs. 

SuB-SEcr. 1 — Aj>j)rai8i7s 

1347. Every person, other than a licensed auctioneer or house 

agent, who exercises the calling of an appi aiser (s), or who for 
or in expectation of any fee or rcwaid makes an appi aisement 
liable to stamp duty (-O* required to take out a licence as 

apjiraiser (i). 

Any person doing an act for which he ought to hold an ajipiaiser’s 
licence without being duly licensed incurs a penalty of £50 (c). 

1348 The licence, ^^henevor taken out. can be gi anted only on 
pavinont of the full \eai s duty and expires on the 5tli July next 
following the date of issue (f/). It issued at any date between the 
5tli July and the 5th August it is dated the 6th Jiilj (r). 

SnieSLCr 2 — Amhonters 

1349. Eveiy poison is leqiuied to take out an auctioneer’s 
licence at the currcait rate who carries on the husim^ss of an 
auctioneer {J ), or who acts in such cajiacity at anv sale, or who sells 
or offers for sale any goods, lands, or iiereditameiits, oi any interest 

iq) Vinegar Act, 1844 (7 & 8 Vict c 25), s, 4 

(r) Still LicciiccH Act, 1846 (9 & 10 Vict c 90), s 1 But a peison who 
makes vinegar from wood only (pyrobgneous acid) by the use oi a still 
requires a still licence, and not a vinegar makci's licence 

(8), See 22, v.Li«Z6>( 1758), 1 Burr 609, Atlinsonv Belt (1816), 5 M &S 
240 ; and see title Valuers and AprRvisERs 

(a) See title Valuers and Apprxisers, Stamp Act, 1891 (54 & 56 Vict 
0 . 39), s 24 The appraisement, it unstamped, may not be received by the 
person for whom it was made (tbid ) An awaid lequiics to be stamped 
(Revenue Act, 1906 (6 Edw 7, c 20), s 9) As to the pubbcation of the 
appraisement, see title Valuers and Appraisers 

(h) Appraisers Licences Act, 1806 (46 tieo 3, c 43), ss 4, 5, 7 ; Revenue 
(No. 2) Act, 1864 (27 & 28 Vicfc c 56), s 6 An action by an unlic.ensed 
appraiser for work done m making an appraisement ot peisonal piopcrty 
cannot bo maintained (Pnlk v. Foicc (1848). 12 Q B 666) The licence is 
not transterable Baibffs appointed under the County Courts Act, 1888 
(51 & 52 Vicfc. c 43), s, 33, aie, m piacfcice, allowed to appraise in the pei- 
tormance of the duties of then oflicc without hcence 

(<*) Appraisers Licences Act, 1806 (46 Geo 3, o 43), s 6 

(d) The, rate at present m force is £2 (Revenue Act, 1845 (8 Si ^^Vlct 
c 76), s 1) 

(e) Appraisers Licences Act, 1806 (46 (leo 3, o. 43), s 5 

(J) Sale by the process of decieasing upon sums named by the auctioneer 
is sale auction (Auctioneeis Act, 1845 (S & 9 Vict € 15), s 4); so is 
sale by tender (A.-O v, Taylor (1824), 13 Puce, 636); and see title 
Auction and Auctioneers, Vol, I , p 600 As to the necessity for 
exposure at the sale of the auctioneer’s name and address, see thd , p 606 , 
Auctioneers Act, 1845 (8 & 9 Vict c. 15), s. 7, the penalty for the breach 
of wllioh provision is recoverable as an excise penalty , see ibid , s. 3. 
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therein, at any sale where any person becomes the purchaser by 
competition, and being the highest bidder, either by being the 
^ngle bidder or by increasing on the biddings of others or by any 
other mode of sale by competition (g). 
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1351 A licensed auctioneer may without further licence exercise Sales by 
the calling of an appiaiser or house agent (fc). Tie may also sell 
by auction, u])on duly licensed premises, any article for the sale of 
winch an excise licence is specially required (/), and he may sell by 
sample any such articles, if the owner is licensed for the sale 
thereof in the town or place at which the sale is held (m). 


1352. An olTicer of customs and (excise may demand of any person Demand of 
selling by auction the production of an auctioneer’s licence, and in 
default of producing it an immediate deposit of JClO(a) ^ icence. 


(g) Excise Licences Act, 1825 (6 dco 4, c. 81), b. 7 ; Auctioneers Afct, 
1845 (8 & 9 Vict c 16), s 4 The rate at present in foice is £10 , and see 
title xlucTioN AND Auctioneers, Vol I , pp 600, 601 
{Ti) Auctioneers Act, 1845 (8 & 9 Vict o 16), s 4 The licence, being a 
personal one, is not transfer able But a sale winch takes place by a servant 

in the piesence of and with the consent ot the master is eovoied by tho 
master’s hcence {B v. F(i7(iday and Wood (1830), 1 B & Ad 275) 

(t) Auctioneers Act, 1845 (8 & 9 Vict c 16), s 4 
{k) Appiaiseis Licences Act, 1800 (46 Geo 3, c 43), s 7 ; Beveiiue 
(No 1) Act, 1861 (24 & 25 Vict c 21), s 13 As to these licences, see p 648, 
ante, and p 659, poU 

(0 Auctioneers Act, 1845 (8 &; 9 ATct c 15), s. 6 , Keveuuo (No 2) Act, 
1864 (27 & 28 \ict c 56), s 14 In the case of the sale of intoxicating 
hquois belonging to a hccn&ed tiader, the sale must be only in such quantities 
and to such persons as tho tinder’s licence authorises If an auctioneer is 
employed to sell wines or S]>iril8 by auction, he is ])erSoiialIy liable for the 
duty on tho liquois sold, if it turns out that in fact the duty has not been 
paid on them (.1 -G v. Thomton (1824), 13 Piicc, 805) 

(m) Kevenue (No 2) Act, 1864 (27 & 28 Vict c 56), 8 14 The Com- 
missioners ol Customs and Excise have also a disci etionary power to allow 
the sale by a licensed auctioneer of such commodities the property of a 
private person and not sold for profit or by way of trade The fact 
that a continuous hue ol houses connects the place where the sale by 
auction 18 earned on with that in which the licensed shop is situate is not 
suificiont to constitute the place of sale the “ same town or place *’ as that 
in which the hcence is held (Caseij v. Bise (1900), 82 L T. 616). An 
auctioneer may, however, require to be licensed as a hawker if he goes from 
town to town selhng at the dificrent towns goods which have been sent on 
in advance (B. v. Turner (1821), 4 B. & Aid 610) ; and this is so even if he 
takes a room for a few days for the purpose of selhng there (Budson v. 
Shooter (1891), 66 J P 325) , but not if the house m which the sale is held 
has been taken bond fide for a terra {Hawkins v. Fenwick (1858), 32 L, T. 
(0 s ) 104). As to liawkeis’ licences, see pp 657 et seq,, post, and see 
title Markets and Fairs, Vol XX 66, note {h). 

(n) Auctioneers Act, 1846 (fi & 9 Vict c 16), s. 8. The making of this 
deposit, or the suffering of any penalty in default of making it, does not 
affect any proceedings to which the party may be hable lor selhng by 
auction without a hcence {ibid ) As to repayment of the deposit on pro- 
duction of licence, see title Auction and Auctioneers, Vol L, p. 507. 
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13 B 8 . Certain persons selling by auction are by statute or in 
practice exempted from the requirement to take out an auctioneer’s 
liceace (o). t 


Sub-Sect. 8 — Beer Dealers 

1354. Every person, other than a licensed brewer of beer for 
sale selling beer of his own manufacture (p), who sells beer in 
quantities of 4 ^ gallons or two dozen reputed quart bottles or 
upwards at any one time to one person must take out annually 
a wholesale beer dealer’s licence (7) at the current rate(0 

Any person who deals in beei without having in force the licence 
necessary to authorise him to do so is liable to an excise iienalty 
of £100 (s) 

1355. The licence does not authorise sale in less quantitir's than 
gallons or two dozen reputed qnait bottles, and expires on the 30 th 
June next following Llie grant, and may bo granted, transferred, 01 
renewed without a justices’ cerLilicate (0 

1356 Every holder of a licence to d(nil in beei is required to 
make entry, with the oflicer of customs and excise for the district, 
of* the premises intended to be used for the purposes of the 
business (a). 

1357. A licensed beer dealer may not have m his possession any 
sugar or other sacchanne substance, except for domestic use, nor 
any preparation for increasing the gravity of beer(b). He is also 


(0) See CustoDjs and Inland Pevenue Act, 1870 (33 34 Vict c 32), 

8. 6, Auctioneers Act, 1845 (8 & 9 Vict c 15), s 5, and see title Auction 
AND Auctioneers Vol I,p 501 , see tfeid , note (p) , and see title Coon tt 
Courts, Vol VIII , p 505 

( p) For the poweis ol sale of a brewer foi sale, see p 631, ante 

Iq) Excise Act, 1860 (23 & 24 Vict c 113), s 36, Finance (1909-10) 
Act„19I0 (10 Edw.7, c 8), Sched I , B , and see, luithor, title Intoxi- 
cating Liquors, Vol VIII , pp 11, 12 

(r) The rate at piesent in force is £10 10s , but w here the lictnce is taken 
out by a person who is the holder ol a bcoi letailei’s licence (see the text, 
infra) for the same premises, the duty payable on the wholesale dealorV 
licence may be 1 educed by ,50 per cent huch reduction must not, howevei, 
1 educe the total duty payable for the combined licences to less than that 
which would ha^e been payable for the wholesale dealer’s bcence alone 
(Finance (1909-10) Act, 1910 (10 Edw 7, c 8), Schod 1 , 11, provision 4) 
A beginner may obtain a licence at a propoitionale pait of the lull rate 
according to the proportion winch the period for winch it will be in foice 
bears to the whole year (Excise Licences Act, 1825 (6 (_ieo 4, c 81), s 17), 
Finance Act, lOlin & 2 Geo 5, c 48), s 8 , and sec title Intoxicating 
Liquors, Vol XVIII , p 18 

(s) Finance (1909- 10} Act, 1910 (10 Edw. 7, c 8), s 50 (2) 

(f) Ibid, 8 49 (2), Excise Licences Act, 1825 (6 Geo 4, c 81), 9 21; 
and see title Intoxicating Liquors, Vol XVIII , p 19 The transfer is 
indoisod on the licence and signed by the suiveyor and the collector of 
customs and excise for the district. 

(a) Excise Management Act, 1827 (7 & % Geo 4, c. 53), s 19. As to 
** excise entry,” see p. CIO, aiUe. 

{b) Finance Act, 1896 (69 & 60 Vict 0 . 28), b. 11 (1) A grocer who is 
also a dealer in beer may, however, have sugar in his possession in the 
ordinary^ course of his trade as a grocer (tbteZ., b. 11 (3) ) ; and see, further, 
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prohibited from using in the preparation of beer for ' sale ' any *• 

sacoharine, or any chemical substances of a like nature or use, Lances 
tod he must not have in his possession any of these substances to ca^on 
or any bSer in which they have been usedfr). He must not dilute 
beer nor adil anything to it except finings (d). — 

SuH SEor. 4 — Beer Jtefailns 


fi) ** (hi" LufiUf'% 

1358. A Iicouce to Hjtiiil beer foi eonsunijitioTi on th(^ premises Naturt^of 
authorises the sale of beer, eider, or perry fot consumption, either 

on or off the premises, in qmin titles not exceeding 4.^ gallons or 
two dozen reputed quart bottles at any one time to one person (e). 

Whenever taken out it e\pire3 on the BOtli Septmnber next 
following the date of issue (J ) 

1359. The licome can only be granted to the holder ot a justices' To whom 
certificate ((j), who must not bo a shoriirb officer or ollicer executing 

the legal process of any court, or have been convicted of fedony or 
certain specified offences against the licensing Acls(/<) 

1360. Any person who sells beer b) retail without having in Prnalfytor 
foice the licence required to enable him to do so is liable eitlier to 

an excise penalty ot £50 or to an excise penalty equal to treble the 
amount of tlie full duty at the election of tlie Commissioners of 
Customs and Excise (/ ). 


htlo INTOXICAIINU Liquotis, Vol XVIII , p UO No excise licence is 
lequired for the sale of spruce or black beer, although such beer is liable 
to beer duty (see p 613, ante); but a licence must be taken out by any 
person selling ale, poitei, or any other description of beer (other than 
spruce or black beei), or any liquor which is made or sold as a desciiptiou 
of beer, or as a Mibstituto toi beer, and which, on analysis of a sample 
thereof at any time, is found to contain more than 2 per cent of proof 
spirit (Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s. 52 ; ffowoith v. 
Mirnis (1886). 51 J P 7) ; and where a hquid ls sold as beer and has the 
ordinary gravity of beer, a licence h requiied for its sale, although it does 
not contain more than 2 pei cent of proof spiiit (Fatrjfureiv Price, [1912] 
IK B 404), and see title Intoxicating Liquors, Vol Avili , p 6 
(c) Treasury Order in the London Qageite of the 18th May, 1888, made 
under the Customs and Inland Revenue Act, 1888 (51 & 62 Viet e 8),s 5 
Use in the preparation ot beei of one of the prohibited substances involves 
foitatuie of the beer and hability to a fine of £60 (Customs and Inland 

Revenue Act, 1888 (61 & 52 Viot c 81. 8 5) 

Id) Cusfnms aud Inland [levcnue Act, 1885 (48 & 49 Viot o 51), s 8 (2) 
Dilution ot a beer raav fake plaoe by raixHis a weaker beer with « v 
Taylor (1887), 19 Q B D •'>24) , see also titles koon and Drugs, Vol AV , 
p 45, Intoxicating LiiiiiOBb, Vol XVIII, p U5 r. 

^ (e) Finance (1909-10) Act, 1910(10 hdw 7, c 8), Sched I, f. 
sioVs applicable to Retailers’ hicencos, 1 This bcence is coveiei by the 
“ on ” licence taken out by a retailer of spirits, see Finanw (1909-10) 
Aetl 1910 (lOEdw 7, c 8),Scbod 1 , C, Provisions applicable to Retailers 
On-Licenws, 2 . pp 069 «t -ei/ , post , and, as to beer letailers on-hcenoes, 
see, furtbei, life Intoxicating Liquors, Vol XVIII , p 1.1 

(f) Fmance (1909-10) Act, 1910 (10 Edw. 7, o 8), s 49 (2) 

(g) As to the grant of justices’ eertifioates, see title IifroxiCATiNO 

Liquors, Vol XVIII , pp. 21 et sm. . i/s ra* 

(i) Beerhouse Act. 1840 (3 & 4 Viet o. 61), s. 7 ; Licensmgi^nsolj^ 
tion) Aot, 1910 (10 Edw. 7 & 1 Gl«o. 5. o. 24), as. 1, 85: and see title 
iKTOxiCATiNG Liquors, Vol. XVIII., pp ■> 

(<)PinasM« (1009-10) A«t. 1910 {10 Edw. 7, o. 8), a. SO (8). 



REVximii!. 


8BCT, 3. 
Licences 
toCanv on 
Trade or 
Business. 

hnl ry. 

\nnua] 
licence duty 


Entry (/t) must be made 'with the Ideal officer of customs and 
excise of the premises for which it is dcsiied to take out the licence Q), 

1361. 'fhe annual duty payable on a beer retailer’s on heeneb 
is equal to a tbii J of the annual value ot the licensed premises, 
subject to a scale of iiiinmium nites depending upon the population 
of the urban aiea within which the premises are situated (?/0, and 
subject to a deduction of oiu'-seventh in the case oi a six-day or 
eaily-cloBing licence, and ot two-sevenths in the case of a six-day 
and early-closing licence 


I’lohibited 1362. A retailer of beer may not lecoivc or have in his custody 
posbeasion and or possession any sugar oi other sacchaiine substance, except for 
use of articles domestic uso, or in the course of his trade as a grocer wheie he 
carries on the business of a grocer ujion his lu'er rctailei s premises, 
or any pieparatiun for increasing the giavity of beei (e) 


(k) For oxciHe‘“ eiiliy,” see p 610, ante 

(l) Excise Licences Act, 1825 (6 Lon 4, c 81), s 21 ; and sec title 
Intoxicating LiQuons, Vol XVlll , p 10 

(m) Finance (1900-10) Act, 1910 (Id EiLv 7, o. 8), Scliod I . C The 
follow ine; is the scale ol ininiinum latcb 

£ 6 d. 

in areas which aie not urban aieas, and in urban aicas 
willi a population of less than 2,000 . .3 10 0 

in urban aicas with a population of — 

2.000 and less than 0,000 . . 6 10 0 

5.000 „ „ 10,000 , 10 0 0 

10.000 „ „ 50,000 . . . 13 0 0 

50.000 „ „ 100,000 . 20 0 0 

100,000 and above . 23 10 0 

anrt, where the annual value of the pieiniscs exceeds 15(>0, the hccnce may 
be granted, at the option of the applicant, on payment ol an amount equal 
to one- third of the annual hcence value, that is, one -thud oi the amount by 
which the annual value of the premises as hcensed premises exceeds the 
annual value which the premises would have if they weie not licensed, pio- 
vided that the duty so payable shall not be less than £166 13s 4d. (Finance 
(1909-10) Act, 1910 (10 Edw 7, c 8), Sched. I , C, Provisions applicable 
to Il<^taile^s’ On-Licehces, 3) In the case of a bo^d fide restauiant in which 
the receipts from the sale of intoxicating hqiiors do not exceed two -thirds 
of the total receipts, and in the case of a bond fide hotel in which they do 
not exceed one-thiid of such receipts, a hcence may be gi an ted on payment 
of an amount beaiingthe same proportion to the lull duty payable as the 
receipts from the sale of intoxicating hquor bear to the total receipts, but 
so that the duty paid shall not in any case be less than one-fifteenth of the 
full duty nor less than the minimum rates given above (tbid , s 45 (1) ) 
A hc>ence at a proportionate part of the full year's duty may be obtained 
by a begmner according to the pioportion which the period for which it 
will be m force bears to the whole yeai (Finance Act, 1911 (1 & 2 Geo 6, 
c 48), 6 8) The lull compensation fund chaige (it any) for the year 
must be paid before the hcence can be granted; see title Intoxicating 
Livicona, Vol XVIII., p 73. 

(w) Licensing (Consolidation) Act, 1910 (10 Edw 7 & 1 (b‘o 6, c 24), 
B 60; and see title Intoxicating Liquors, Vol XVIII , pp 61,62 TThis 
reduction applies in the case of a licence obtained on payment of a reduced 
duty under the conditions set out in note (?«), supia, piovided that the 
duty thereby payable is not less than one -third ot the annual hcence value 
of the premises (Finance (1909-10) Act. 1910 (10 Edw 7, c. 8), s 45 (6), as 
amended by the Finance Act, 1912 (2 & 3 Geo, 5, o. 8) ). As to the right of a 
lessee of licensed premises to make a deduction from the rent of a portion 
of the licence duty paid by him m certam oases, see note (6), p, 669, post 
(o) Finance Act, 1896 (50 dc 60 Viot. o. 28)» s. 11 ; and see title IntosI’ 
OAxiKa Lxqvoeb, Vol. XVIIL, p. 140. 
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He is also subject to the same I'estiictions as a beer dealer as to 
the possession and use of saccharine, and substances of a like 
faature or use, and as to the dilution of beer ( p). 

(ii ) “ Off"' Lt(ejices 

1363. A beer retailer’s “ off ” liccmcc! must be taken out annually 
in respect of any prenuses (q) used foi the sale, for consumption off 
the premises only, of beer m quantities not exceeding ^ gallons or 
two dozen reputed quart bottles at any one time to one person (r). 

Any person who sella beer by retail ‘‘off” the preuiis(\s without 
having in force the necessary hcence incurs a penalty of X*50, or treble 
the amount of the duty, at the election of the Commissioneis(i)‘)* 

A retailer’s “ off” licence for the sale of any intoxicating liquor 
cannot be granted to the holder of a retailer's “ on ” licence if the 

off” licence authorises the sale of any liquor which tlie holder of 
the “ on ” licence is not authorised to sell by retail (t). 

1364. It can only bo granted to the holder of a justices’ licence («) 
who is not a person disqualified by law to sell beer by retail (a), and 
expires on the 30th September in each year, excejit in the case of a 
licence taken out by a person who holds a wholesale beer dealer s 
licence for the same premises, when it expires on the 30th June (h). 

1365. An applicant lor the licence must make entry (c) of the 
premises to be licensed with the local officer of customs and excise 

1366. The duty payable on the licence is regulated by a scale 
fixed according to the annual value of the licensed premises (d). 


(р) Treasury Oidoi made under the Customs and Inland Revenue Act, 
1888 (61 & 62 Vict. c 8), s 6, see the text, supia, 

iq) But the sale ot beer by retail for consumption “ off ” the premises is 
covoied by the spirit retailer’s ondioonce and by the beer retailer’s on- 
licence, see Finance (1909-10) Act, 1910 (10 Edw 7, c 8), Sched L, C, 
Provisions applicable to Retailors’ On-Licences, 1, 2. For definition of 
“ beer,” see note (q), p 630, ante 

(r) Finance (1909-10) Act, 1910(10 Edw. 7, c 8), Sehed L, C, Pro- 
visions applicable to Retailers’ Licences, 1 ; and see title Intoxicating 
Liquors, Vol. XVIII , p 13 

(fi) Fmanoe (1909-10) Act, 1910 (10 Edw 7, c 8), s 60 (3). 

(0 Ihid,t Sched. L, C, Provisions applicable to Retailers’ Licences 
General, 2. 

(u) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c. 24), 
B. 1 ; and see title Intoxicating Liquors, Vol. XVIII , pp 21 et seq 

(а) Beerhouse Act, 1834 (4 & 5 WiU. 4, c. 86), s 16, and, as to dis- 
qualified persons, see, further, title Intqxicating Liquors, Vol. XVIII., 
pp 54 et seq, 

(б) Finance(1909-10) Act,1910(10Edw.7,c 8), s. 49 (3); seep 660.an«e. 

(с) As to excise entry, sec p. 610, ante. 


(d) The scale at pieacnt in force is as follows : — 

•Where the annual value does not exceed £10 . 

£ 8 

. 1 10 

d, 

0 

Exceeds £10 but does not exceed £20 

- 2 0 

0 

£20 

£30 

. 2 10 

0 

£30 

£50 

. 3 0 

-0 

£60 

£76 

. 8 10 

0 

£76 

£100 

. 4 0 

0 

£100 

£250 

. 4 10 

0 

£260 

£500 

. 7 0 

0 

„ £600 


. 10 0 

0 

(Finance (1008>10) Act, 1810 (10 Edw. 

7, 0 . 8), Sched. I.| 

C, scale 6). 
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1367. A holder of a beoi* retailer’s “ uft ” licence is subject to the 
same restrictions as a holder of a beer letailer’s *‘on” licence as 
to the rt'ceipt, custody, or possession of sugar or other saccharine 
substances, as to beer dilution (e), and as to the use of saecharino in 
beer (/> 

Suh-Rect. 5 — Canfeens 

1368. Except in the case of canteens which are under the control 
of a committee of the officers of the regiment and managed by an 
officer who has no interest in the profits (</), a licence is letjuired for 
the sale of intoxicating liquors in a military or naval canteen. 

It is granted only to a person who holds the pie&cnbecl authority 
from a yecietary of State or the Admiialty, and it follows the 
terms of the certificate of authorisation under which it is issued. 
No justices’ licence need be held {h), 

1369 Where the premises to be licensed as a canteen are of a 
permanent character, entiyis made of iliem with the local oflicei 
of customs and excise in tlie usual AMiy 

StJR-yECT S’- -Cider or J*e?ry Hefaders, 

(i ) ‘On’' Luenm. 

1370. Any jicrscm, not being the holder of a publican’s or a beer- 
house licenc(\ wdio sells cider or peiry in retail quantities /i) foi con- 
sumption on the premises must take out a licence, the rate of duty 
upon which depends on the annual value of his premises (k). 

(e) Finance Act, 1896 (59 & 60 Viot c 28), r 11 , see note (o), p 653 
atiie. 

if) Treasury Order in the London Qazeitc ot the 18th May, 1888, made 
under the Customs and Inland Bevonue Act, 1888 (51 & 52 Viot. c. 8), 
s 5 ; see the text, supra 

{g) This is what is known as the “ regimental system ** The supply of 
liquor is on the same footing as in the case of a club, as to which see p 616, 
ante , and see title Clubs, Vol IV , pp 429 el seq. The Jujeucc duty is 
charged at the minimum lates applioablo to the sale of liquor nndei a 
publican’s licence (see note (m), p. 671, post) and a beer retailer’s on-hoence 
(see p 652, ante) respectively, tliat is £5 and £3 10s. per annum Ip the case 
ol a tenqiorary caiitoon granted fora shoit peiiod specihed in the authonty 
(see the text, vnfra), it is the practice to charge heence duty only for the 
pel lod during which tlio canteen is actually authonsed to be *m operation. 

Ot) Licensing (C^nsohdation) Act, 1910 (10 Edw 7 & 1 Geo. 6, o 24), 
B 111 (1), (2) • and see, further, title Intoxicating Liquors, Vol. XVIII , 
p. 100 A ccitificate ot authoiitv signed by the general officer command- 
ing the mihtaiy district is accepted It sets out that the authonty is to 
continue m foice “ until furtlier orders ” (Army Form F. 705) 

(^) That 18 , in quantities less than 44 gallons or two dozen reputed quart 
bottles at any one time to one peison (Finance (1909*10) Act, 1910 (10 
Kdw 7, c 8), R<‘hed , 1 , C, Provisions applicable to Retailers’ Licences, 

1 (b); and see title Imoxicating Liquors, Vol XVIII., p 13 

(1) Beerhouse Act, 1834 (4 & 5 WiU 4, c 85), s 16 ; Finance (1909'-10) 
A( t, 1910 (10 Edw. 7, c 8), Bched I , (\ The scale at present in force is as 
follows : — 

. £ s d 


Where* the annual value IS under £30 * . , .2 5 0 

£30 and under £50 . ,3 0 0 

£50 „ £100 . . . . 4 10 0 

£100 and over .... ,600 


A licetioe may be obtained by a begmner tor a proportionate part of the 
duty, which muti* bear to the full amount of the dul^ sa/mlJ .proportion 
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The persons who are disqualifiod from oblainiiig a licence to sell 
beer by retail are also disqualided from holding this licence (/). 

• 1371. The applicant is required to hold the appropriate justices* 
licence (m), and must make entry of his premises with the local 
officer of customs and excise (n) 

1372. The licence, Avhenever taken out, expires on the HOth 
September next following the date of issue (o). 

1373. Any person selling cider or peiiy in retail quantities with- 
out having in force the appropriate licence incurs an exci'^e penalty 
of £50, or an excise penalty equal to treble the amount of the full 
duty, at the election of the CommisBioners (p). 


(li.) “ Off'* Tjtcfnm 

1374. A licence to letail cider for consumption off the jucinises 
authonses the sale of cider or jienv in quantiiieH of less ( 7 ) tlian 4J 
gallons or two dozen reputed quail bottles at any one time to on(‘ 
pel son (r). 

The licence is only granted to the holder of a justices’ licence 
who is not a peison under any legal disqualification to hold a licence 
to retail beer(«). It expires on the 30th September next following 
the date of issue (/). 


as the period for which the licence will be m foioe beais to a whole year 
(I^xcise Licences Act, 1825 (6 Geo 4, c 81), s 18, as amended by s 8 of 
Iho Finance Act, 1011 (] & 2 Geo 6, 0 48) ), and see title Intoxicating 
Liquors, Vol XVI II., p 18 An abatement ot one-seventh ot the duty is 
.illowed where the hcence is a six -day or an oarly-closing licence (Licensing 
(Consolidation) Act, 1910 (10 Edw 7 & 1 Geo. 5, 0. 24), s 60); and see 
title iNioxiCATiNQ Liquors, Vol XVIII , pp 91, 92 

(l) Becihoube Act, J8,‘10 (IJ Geo 4& 1 Will 4, c 64), s 2; scop 651, 
ante , and see title Intoxicat iN(t Liquors, Vol XVIII , pp 13, 54 U seq 

(m) Licensing (Cousolidalion) Act, 1910 (10 Edw, 7 & 1 Geo 5,^c, 24), 
s 1 , and sec title Intoxicaung Liquors, Vol XVIII , p. 16 

(n) Beeihouse Act, 1840 (3 &: 4 Viet c 61), s 9 As to excise entries, 
seep 610, unfc 

( 0 ) Finance(1909-10) Act, 10l0(J0Edw 7, e 8) s 49(2) 

Ip) Ibtd , s 60 (3) 

(gf) No licence is leqniied for the sale ol cidci 01 ])eiiy for lousumplion 
(dl the picrnises in quantities of 4^ gallons or two dozen quaits or upwaids 
(r) Beeihouse Act, 1834 (4 & 5 Will. 4, c. 86), s. 16 , Finance (1909-10) 
Act, 1910 (10 Edw. 7, c. 8), Schod. 1., C, Provisions applicable to Retailers* 
Licences, 1 (b), and see title Intoxicatung Liquors, Vol. XVIII , p. 16. 

(fi) Beerhouse Act, 1830 (11 Geo, 4 & 1 Will 4, c 64), s 2; Beeihouse 
Act, 1834 (4 & 5 Will 4, c 85), s. 1 ; Licensing (Consolidation) Act, 1910 
(10 Edw. 7 & 1 Geo. 6, c. 24), s. 1. For list of persons disqualified to hold a 
beer retailer’s licence, see title Intoxicating Liquors, Vol XVIII , pp. 13, 
54 ^ 86^. In the case of premises in respect of which a hccnco was not m 
force pnoT to the 10th August, 1872, a justices* bcenceis not granted unless 
the premises are of a minimum annual value varying from £12 to £30 
according to the population of the town or administrative area within which 
they are situate (Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 
1 Geo. 5, c. 24), Sched V.,TPart II.) • 

(t) Finance (1909-10) Act, 1910 (10 Edw* 7, c. 8), s 49. The duty pay- 
able is a fixed sum of £2 annually, irrespective of the value of the premises 
(Finance (1909-10) Act, 1910 (10 Edw. 7« 0 . S), Sched. I., C, scale 4) ; but « 
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1375. The applicant must make entry with the local officer of 

customs and excise of the premises for which the licence is to be 
taken out (a). '• 

1376. A like penalty is mcuiied for the unlicensed sale of cider 
for consumption “ oil the piemises as in the case of sale for con- 
sumption “on” the premises (6). 

Sub-Sect 7 — (^amt Deuhr&, 

1377. An e)^ciK 0 licence as a dealer (c) iii game is required to be 
taken out annually rn respect of arry house, shop or stall rn which a 
person deals in hates, plieasants, parti idges, grouse or moor game, 
black game or bustards (r/). 

The applicant must aheady hold a game dealer’s licence granted 
to him l)y the county, borough, or distiict council of the area 
within which the shop is situated (e), specifying exactly the house, 
shop or stall licensed (/). 

1378. The licence, whenever taken out, may b(' granted only on 
payment of the lull yeai's duty and expires on the 1st July next 
following the^date of issue (//) 

licence for a part oi tlie year only may be obtained by a beginner (Excise 
Licences Act, 1825 (6 (leo 4, e 81), s 18, as amciidcd by the Finance 
Act, 1911 (1 At 2 Geo 6, c 48)), s 8, and see title Intoxicating 
Liquors, VoL XVllI , p 18 

(a) Beciliouse Act, 1840 (3 & 4 Vict c 61), b. 9. As to excise entry, 
Beep ftlO, rtnfe 

(5) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 50 (3) , as to this, 
see the text, naym 

{€) A person deals ** when Le buys to sell again (A v Ejcihe ('ommth- 
awners (1788), 2 Teim Rep 381 , McKenzie v Day, [1803] 1 Q, B 289). 

(d) Game Act, 1831 (1 &; 2 Will 4, o 32), s 2 , Game Jacciicos Act, 1860 
(23 & 24 Vict c 90), ss 2, 14 , Revenue (No 2) Act, 1861 (24 & 25 Vict 
c 91), 8 17, and see Lazenhy v M'Aithur (1874), 2 Rettio (Justiciary 
i'dses), 6 As 1o the meaning of “game” in tliis connection, see title 
Game„VoI XV , pp 208, 268, note (o), 259, note ({) 

(e) As to tins licence, see title Game, Vol. XV , pp 254, 265 As to 
th(‘ necessity lor affixing the name of the game dealer and the words 

Licensed to deal m Game ” to his place oi business, see ibid , p 256 
As to the power ot innkeepers to sell game for oonsurnption on their 
premises although they are unlicensed, see , pp 255, note (t), 26 J, 

note (tt) The holder ot the council’s licence mu&i not deal m game 
unless he has obtamed an excise licence , see , p 258 

if) Game Licences Act, 1860 (23 & 24 Viet c 90), s 15, Local Govern- 
ment Act, 1894 (56 & 67 Vict c 73), ss 27, 32 As to persons disqualified 
from holdmg a game dealer’s lice/ice, see title Game, Vol XV , p 255. 

(q) Game Licences Act, 1860 (23 & 24 Vict c. 90), ss. 2, 16; Customs 
and Inland Revenue Act, 1883 (46 & 47 Vicfc c. 10), s 4. The rate of duty 
at present in force is £2 The oonncil’s licence may become void dunng 
the penod of its currency if the holder is convicted of any offence against 
the (iame Act, 1831 (1 & 2 Will 4, c. 32) In such an event the excise 
li(.ciii»e would, it IS submitted, become void also ; see Lazenhy v. M* Arthur 
1 1874) 2 Rettie (Justiciary Cases), 6 The excise licence is transierable 
during its currency into the name of a person who has obtained a transfer 
of the eoun^rs licence (Excise Licences Act, 1825 (6 Geo. 4, c. 81), s. 18). 
The duty on game dealers’ hcences is now levied throughout England and 
Wales by the county councils (Finance Act, 1908 (8 Edw 7, c 16), s G: 
Stat. R. & 0., 1908. p 470); see p 684, post, and see title Local 
( 3k>v«a«M»NT, Vol XIX., pp 350—362. 
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1379. Any person who deals in game without holding the 
necessary excise licence incurs a penalty of £20 (h). Proceedings 
for recovery of the penalty may only be taken by order of the 
proper county council or county borough council and in the name 
of its selected officer (i). 

1380. A game dealer may pin chase game only from the holder of a 
full year’s licence to kill game (/t), from a gamekeeper authorised by 
his master to sell game (/), from another licensed game dealer (m), 
or, in the case of haies, from an occupier of land who ma} lawfully 
kill ground game (u). 

A game dealer may not buy or sell or have in his house, 
possession, or contiol any game, including live game, duiing the 
close time, e^copt ivhero the birds are kept loi the purpose of 
breeding or of sale alive (o), 

SuB-SiiCT. 8 —IJuwKen 

1381. A hawker’s (p) licence must lie taken out by every jierson (q) 
who travels with a horse or other beast beaniig or drawing burden, 
and goes from place to place (?) or to other men’s houses cariying 
to sell or exposing foi sale any goods, waies or merchandise, or 
exposing samples or patterns of goods to be aftei waids delivered (s) , 
and by every person who travels by any moans of locomotion (0 to 

Qi) Gauio Licoiiccs Act, 1860 (23 & 24 Vict c 90), s 14 , and sec title 
Game, Vol. XY , p. 258 

( 1 ) Stat R & 0 , 1908, p 470, ir I , XI 

(jfc) See title (jAME, Vol XV , pp 2‘1() ei , 250 , and see p. 694, past 

(l) Sec title Game, Vol. XY , pp 242, 256 

(m) See ihid , p 256 

(??) Game Act, 1831 (1 & 2 Will 4, o 32), ss 17, 28 . Giound Game Act, 
]880 (43 &44 Vict o 47), 8 4 ; Je v (1887), 51 ,T P. 760 > and 

t»ec title Game, Vol XV , p 248 As to jicisons entitled to kill ground 
game, see ibid, pp 221 H seq 

' ( 0 ) Game Act, 1831 (1 2 AViH 4, o 32), s 4; Revenue Act, 1911 

(1 & 2 Geo 5, c. 2), s 10 , and mv title Game, Vol XV , ]) 259 As to 

the close time, see title Game, VoJ XV , pp 209 el siHf , 

(p) As to liawkeib generally, see title Marketo and Fairs, Vol XX., 
pp. 55 el seq 

(q) The, jiejson may bo a co-operative sooieiy legistercd under the 
liidubtiial and Pi evident Societies Act, 1893 (56 & 57 Vict o 39), which 
caiiies on the trade of hawking through a servant {Co-opeialioe Drapeiy 
and Fuuiifilnnq Society, Ltd v Fliyh (1902), 66 J. P 215) A seivant 
may, however, travel witli Ins niasti^r’s hcence and trade for his master’s 
benefit (llawkcis Act, 1888 (51 & 52 Vict. c. 33), s. 5 (2) ) 

(r) It IS not necessary that the person should have gone to more places 
than one in order to become liable to take out the licence {A -G v Tongue 
(1823), 12 Price, 51 , A.-G v Woolhouse (1827), 12 Puce, 65 ; Manson v. 
Hope (1862), 2 B. & S. 498, iioi need he convoy the goods himself (Dean 
V. Kt7iq (1821), 4 B. & Aid 617) 

(s) The fact that the peibons to whom the goodb were offered oi sold had 
aheady been visited by a canvasser to whom they expressed a desire to 
see them would not make a hawker’s licence unnecessary (Holland v. Had 
(1902), 86 L. T. 365) ; nor would the fact that the sales were made to regular 
customers, if it could not be ^nown until the van called what goods the 
customer would want or whether ha would want any (0*Dea ^ Orowhurst 
(1899), 80 L. T. 491). 

(t) A travelling auctioneer who goes from town to town taking j room 
for a few days and sellingby auction the goods of other persons must take 
out a hawker’s licence (Hudion v. Shooter (1891), 65 J. P, 325). But if 
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any place in which he does not usually reside or carry on business 
and there sells or exposes lor sale any goods, wares or merchandise 
in or at any house, shop, room, booth, stall or other place hired or* 
used by him for the purpose (a). 

1382 . The licence (6), whenever taken out, can be granted only on 
payment of the full licence duty for the year, and expircR on the 
81st March next following the date of issue (c). 

1383 . Any person doing an act for which a hawker s licence ih 
lequired without having a licence in force is liable to a jienalfcy of 
ilO, and if found committing the offence may be arrested by an 
officer of customs and excise or police (d), 

1384 . A hawkei’s licence does not authorise the holder to trade in 
ai tides expressly foi bidden by statute to bo hawked (c), or which 
niav be hawked only subject to special conditions or by the holder of 
a tuither e\cise licence (/) , nor is the holder of such licence entitled 
to trade as a hawker in a paiticular locality in defiance of a bye-law 
duly made(^), or without the special permission lequired by a local 
Act (/i). 

1385 . A hawker’s licence is not lequired for the sale by hawking 
of fish, fruit, victuals (i), or coal; nor for the selling or exposing for 


the bouse in which the sale takes place is taken bond fide foi a term, a 
hawker’s licence is not necessary {Hawkins v. Fenwick (1858), 32 L. T. 
(0. s ) 104). 

(a) Hawkers Act, 1888 (51 & 52 Vict o 33), s 2. 

(b) As to the necessary qiiahli cations ot an applicant for a licence, see 
title Markets and Fairs, Vol XX , p 57 Where a corporation requires 
to be licensed as a hawkei, its loprcNOiitative would bo entitled to requiie 
the licence to be issued to him on behalf of the corporation if he pioduced 
a certificate of his own personal good character ; see Co-opemtive Drapery 
and Famishing Co , Ltd v Bligh (1902), 4 Fraser (Justiciary Cases), 97, 
per the Lord Justice Clerk As to the effect of a licence granted on 
a forged certificate of character, see title Markets and Fairs, Vol XX., 

р. 57, note (o) 

(c) Hawkeis Act, 1888 (61 & 62 Vict c 33), s 3 (2) The annual rate 
at present in force is £2 As to the dutv of hawker«> to cxlubit their 
names and the words Licensed Hawker ” and, as to the unlawful use of 
these words, see title Markefs and Fairs, Vol XX , p. 57 

id) Hawkers Act. 1888 (51 & 62 Vict c. 33), s, 6 (1) (3), and see title 
Markets and Fairs, Vol XX., p 50, note (fc). 

(fl) Such are playing cards, under the Ptovenue Act, 1862 (25 & 26 Vict. 
c 22), 8 31 (see p. 598, ante) , explosives, under the Explosives Act, 
1875 (38 & 39 Vict. c, 17), ss. 30, 39 (see title Explosives, Vol. XIV., 
pp. 380. 381) ; spirits, under the Spiiits Act, 1880 (43 & 44 Vict. c. 24), 
B. 146 (see title Intoxicating Liquors, Vol. XVIII , p. 116) ; tobacco, 
under the Tobacco Act, 1842 (6 & 6 Vict. o. 93), s 13 (see p. 679, poht) : 
stamps, under the Stamp Duties Management Act, 1891 (64 & 65 Vict, 

с. 38), 8 6 (see p 703, po t), 

if) Such are gold and silver plate, for the sale of winch a hawker’s plate 
licence ib necessary under the Kevenuo Act, 1867 (30 & 31 Vict. o, 90), s I 
(see p, 666, post ) ; and petroleum, under the Petroleum (Hawkers) Act, 1881 
(44 & 45 Vict. c. 07); see title Public Health and Local Administba- 
TIOK, \ol. XXIII., pp. 575, 676. 

{g) Simon v. Moss (1831), 2 B & Ad. 643. 

(W Openshaw v. Oakeley (188P/, 60 L. T. 929. 

(f) “ ^otuala include^ any" lung whioh fonns a oo&stitaent of the food 
of ni/fU (S, V. HodqJcifmn (1829), 10 B. k C, 74). 
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sale of any goods, wares or merchandise m a legally established 
market or fair(k); nor for the selling or seeking orders for any 
•article from a person who is a dealer in such article and who bays 
to sell again (1) ; and a peison who is the real worker or maker of 
any goods may, either by himself or by bis children, apprentices, or 
servants usually residing m the same house with him, sell or 
expose for sale such goods without taking out a hawker’s licence («t). 


Suji-SKcr —House uifftnis 

1386. Every person who as agent for any other person, for or in 
expectation of any fee or reward, sells or advertises for sale or for 
letting, or who m any way negotiates for the sale or letting of anv 
tiirnislied house or part of a furnished house, or who by any means 
holds himself out to the public as an agent for selling or letting 
tuinished houses, must take out an annual licence as house 
agent (n). 

1387. Any person holding a licence as house agent is authoiised 
without further licence to exercise the trade of an appiaisei 
also (o). 

1388. The licence, whenever taken out, is granted only on 
payment of the duty for the whole year and expires on the 5th July 
next following the date of issue (p). 

1389 Any person who exercises the calling of a house agent 
without being duly licensed incurs a penalty ot i!20 (q), 

1390. A licence as house agent is not required to be taken out 
by(r):— 

(1) Any person by reason only of his letting or agreeing or 
offering to let, or in any way negotiating for the letting of, any 
house of an annual rent or value not exceeding £25 ; 

(2) Any licensed auctioneer or appraiser ; • • 

(8) Any agent employed in the management of landed estates ; 
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(k) The exemption does not apply to sales m a de facto market (Benjamin 
v. Andrews (1868), 6 C. B (N s.) 299; Jay v. 8niales (1900), unreported) ; 
see title MABKi.T8 ajid Fairs, Vol XX , p 57, note (p). 

(l) A licensed dealer in motor spint may sell and deliver motor spirit 
from vans to another dealer without taking out a hawker’s licence (Finance 
(1909-10) Act, 1910 (10 Edw 7, c 8), s 84(6)), seep 662, post. 

(m) Hawkers Act, 1888 (51 & 62 Vict. 6. 33), s 3 The servants or agenia 
must be such as reside in the same house with the maker as part of his 
hiinily (7? v JiJainwaung {IS2% 10 B & C. 66); and see, furthei’, title 
Markets and Fairs, Vol XX , pp 56, 67. 

(n) Kevenue (No 1) Act, 1861 (24 & 25 Vict. o. 21), s 10. Part of a 
bouse must, in order to be regarded as within this definition, be a part 
rated and let as a sepaiate tenement (ibid ). 

(o) lh%d ,8 11. As to appiaisers’ hcences, see p. 648, ante. 

(p) Revenue (No. 1) Act, 1861 (24 & 25 Vict. c 21), Sched. B. The rate 
at present in force is £2 Where a house agent’s licence is is^ed between 
the 5th July and the 5th August it bears date on the 6th July (iHd., s. i 1 ) 
The licence is not transferable. 

(g) Ibtd., 8. 12. 
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(4) Any bolicilor, law agent, writer to the signet, or conveyancer, 
who has as such taken out Ins annual ceitifu'att* (.s). 

6 

SUB-Slicr 10 - 

1391 A patent medicine (/) licence at Lhe cm rent rate must be 
taken out yearly, in inspect of the piemises in which he cairies on 
the business, by evoiy person who sells or exposi's for sale, or who 
keeps ready for sale, any im'dicine liable to excise niedicme label 
duty (a), 

1392. The licence, wheiu'vei taken out, is gianhxl oiih on 
pa,>in(int of the lull yeai’s licence duty and expires on the 
1st September next following the date ot issue (h) It covers the 
making or compounding of patent medicines as well as their 8ale(c). 

1393. Any person who sells jiatent modicmes liable to medicine 
label duty without having m force a patent medicine licence incurs 
a penalty of £20 (d), 

Sitb-Sect ll.—Meth?/hfrd Spirit lieimlnh 

1394 Every retailor of methylated H|)iiifcs(r) is ie([iiire(l to take 
out a licence exinring annually on the 8()lh September in respect of 
the premises m which he cariies on the sale of the spirits (/). 

1395. The licence cannot be granted to a distiller or lectitier, 
nor to a person licensed to retail beer, spirits, wine, or sweets for 
consumption on the premises (r/) 

1396. Any person who sells methylated spirits wuliout being 
duly licensed is liable to a penalty of i50(/0. 

(«) Under the Stamp Act, 1891 (54 & 55 Vict c 39) , and see title 
Solicitors 

(0 As to the meaning ot “ patent medicine,** see p 634, ante . and see 
title Medicine and Pharmacy, Vol XX , pp 377, 378 

(а) Medicines Stamp Act, 1802 (42 (leo 3, c 56), s 9; Revenue (No 2) 
Act, 1864 (27 & 28 Vitt c 56), s 6 , Finance Act, 1908 (8 Edw 7, c 16), 
8. 4 In the case ot orange quinine wine made up on the lormula) ot the 
Yinum QumincB of the Bntish Pharmacopojia no obicclion is ottered to its 
sale without licence if it contains in solution quinine equal to one gram 
of quinine hydrochloiide in every fluid ounce, althougli it sold as a pro- 
prietary medicine it may be liable to patent medicine label duty For the 
medicines liable to label duly, see p. 619, ante It is not the practice to 
mterfere with the sale without hcence of medicines which are not previously 
made up or kept ready for sale 

(б) Medicines Stamp Act, 1802 (42 Geo 3, c. 66), s. 8 , Customs and 
Inland Revenue Act, 1876 (38 & 36 Vict c 23), s. 8 The rate now in force 
IS 6s, 

(c) Medicines Stamp Act, 1804 (44 Geo 3, c 98), Sched A 

(d) Medicines Stamp Act, 1802 (42 Geo 3, c 56), s 9 

(c) As to the meaning of “methylated spiiit,’* see note (5), p 639, ante 

(f) Revenue Act, 1889 (52 & 63 V^ict c 42), s 27 The annual ratd'oE 
liceiioG duty is lOs’ , and a licence may bo obtained by a beginnei at a 
projKutionate part of tlie full rate accoiding to the quarter of the year in 
which it 18 taken out (Excise Licences Act, 1825 (C Geo 4, c 81), s 17), 
and see title* Intoxicating Liquors, Vol XVill , p 18 

(ff) Revenue Act, 1889 (62 & 63 Viot c 42), s 27 (4) As to the 
licences required by such persons, see pp 661 ef sea , ante, and pp. 669, 
674, 677, 681. 682, post 

ih) Revenue Act, 1889 (62 & 53 Vict c 42). s. 27. 
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1397. The applicant must make entry witli the local oflii.er of 
customs and ex( ise ot tho premises and places to used by him in 
connection with the storage and sale of the spirits (i) 

1398. A retailer of methylated spirits may n(>t rece ive or have in 
his possession at any one time more than 200 gallons of tho spirits, 
and all spirits must have been obtained by him from an authorised 
methylator or fioni another retailer (A) He may not sell or have 
in his possession for sale any moth}laLe(l spirits otlier than 
mineralised methylated spirits (1), nor any methylated spirits con- 
taining any esseiilial oil or other flavouring matter {m). He may 
not sell to or for the use of any one peison more than 4 gtilloiis of 
methylated spirits at a tmict^t); he may not sell the spnits at all 
between lOpm.onSatuida} andSain on the following Monday (rO; 
and he may not sell methylated spirits or methylic alcohol as or 
for a beveiage or mixed with a beveiage ( 2 >). 

1399. A letailer is iccpiired to keep a stock account in a foim 
prescribed showing his receipts and sales of metliylated spiiits ; 
and ho must on leqnest at all reasonable liouis pioduce his stock of 
the spirits for examination to an officer of customs and excise (q), 
who IS authorised to take samples of any of the spiuts upon paying 
a reasonable price for each sample (r). 

^5ut3-Seut 12 --Motor Spirit Dculen 

1400. Every person, other than a licensed manufactiuerts) of 
motor spirit, selling motor spiiit tho pnjdiict of Ins own factory, 

’ (0 Spirits Aa/ 1880 (43ir4rYict c 24)r8~l26 

(fc) Revenue Act, 1906 (6 Edw 7, c 20), s 1 (5), Stat R & 0., 
1906, p 161, I 11 (a) As to authorised methylatois, see p 6il9, 

Whore a letailer is also authorised by the Commissioners of Customs and 
Excise to use methylated spints in some art or manufacluie, all the spiiits, 
whether for sale oi use, must be obtained by him from a licensed methy- 
lator, and an olhcialfoim ol lequisition, properly filled up, must be used m 
ordering them (Revenue Act, 1898 (61 & 62 Vict c 46), s 14 (2) ; Stat R 
& 0 , 1906, p 161, r 14) Where he receives methylated spirits lioni 
another letailer, the quantity leceived at one time must not exceed 4 
gallons (Spiiits Act, 1880 (43 & 44 Vict s 24), s 126 (1) (e); Stat R. 
&0, 1906, p 161, r 11 (b)) 

(Z) See p 640, ante Metliylated spirits, other than those authoi ised 
by the regulations, if found in the possession of a letailer, aio forfeited and 
a penalty ot £50 is incurred (Revenue Act, 1906 (6 Edw 7, c 20), s 2(2)) 

(m) Revenue Act, 1906 (6 Edw. 7, e 20), s. 2 (6) ; Stat R & 0 , 1906, 
p 161, Part III,, r 10. He may, however, with the permission of the 
Commissioners of Customs and Excise, receive mdustnal methylated spints 
tor use in an art or manufacture Where a retailer is specially authorised 
by the Commissioneis to receive tho mdustiial vaiiety of spirits, the stocks 
of both kinds must be stored apart and bo kept in vessels marked to 
distinguish the kind of spiiits each contains 

(n) Revenue Act, 1906 (6 Edw 7, c 20), s 1 (5) ; Stat R. &; 0 , 1906, 
p. 161, r 11 

(o) Revenue Act, 1889 (52 & 53 Vict o 42), s. 26 

(p) Spirits Act, 1880 (43 A 44 Vict c 24), s 130 (1) (b); Revenue Act, 
1898 (61 & 62 Vict c 46), s 14 (3) 

{q) Spirits Act, 1880 (43 & 44 Vict c 24), s 126 In practice, the 
requirement as to the keeping of a stock account is only insisted upon in 
special cases. 

(r) Spirits Act, 1880 (43 & 44 Vict. c 24), s. 127. 

(fi) As to manufacturers, see p. 635, ante. 
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who sells motor spirit in quantities exceeding 1 pint at a time to 
one person, is reqini ed to take out a licence as a dealer in respect of 
the premises in which he carries on his business (t) * 

1401 The licence, whenever taken out, is granted only on pay- 
ment of the full year’s dntv of 5s., and expires on tlie 31st May 
next following the date of issue (a). 

1402. Before obtaining a licence the applicant must make enti\ 
with the local officer of ciistoiub and excise of eveiy building, room, 
or place in which the spirit is to be kept or sold (6). 

1403. The Commissioners of Customs and Excise may make 
regulations applying to motor spirit dealers under cei tain provisions 
of the Finance Act, 1901 (r), and may also apply any of the 
provisions of tho Spirits Act, 1880 (dj, or any Acts amending that 
Act (e) 

1404 A penalty of MoO and forfeituie of the spiiit is iiicuired 
by anyone guilty of the unauthorised sale of motor spiiit f / 

SxJB-8Ecr 13 — Ot(aswnal Luemes 
(l) Jii to InfviKatiuq Li(pLor^ 

1405. The holder of a publican’s licence or beerhouse licence or 
wmeretailei’s ''on ” licence i\ho desires to sell intoxicating li(]uor at 
a place apart from his licensed premises may obtain an occasional 
licence authorising him to do so for a period not exceeding six days 
m the case of a publican’s licence oi three days in other cases (</) 

(i) Finance (1909-10) Act, 1910(10 Edw 7, c 8), s. 84(2), Stat. R iiO, 
1910, p. 679, r 2 As to motor spirit duty, see note (m), p 597, ante 

(а) Finance (1909-10) Act, 1910 (10 Edw 7,o 8), b. 84(2), Stat R.&O, 
1910, p. 679, r 3 

(б) Stat R & 0., 1910, p 670, r 1. As to excise entry, see p. 610, 
mie 

(c) 1 Edw. 7, c 7, 88 8, 9, as amended by the Revenue Act, 1903 (3 Edw 
7, c. 4p), 8, 2 Aft to these provisions, see note {g). p 637, ante 

(d) 43 & 44 Viet, o 24 As to these, see pp. 623 et seq , mte 

(e) Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), s. 84 (6). The regula- 
tions provide that, except wWe specially authorised by the Commissioneis, 

dealer may not receive motor spirit other than spirit upon which the lull 
duty has been paid and which is accompanied by a certificate to that 
effect. Where a dealer is authonsed to receive motor spiut duty fiee oi 
at the half-duty rate, he is leauiied to enter into a bond m £100 with one 
surety for the due receipt ana distiibutioii oi the spirit, and that he will 
comply ^ith the oflicial lequiiements He must icquisition such spirit 
on a proper official form and raaj loccivo it only m quantities of not less 
than 8 gallons at a time In jwldition to the stock-book which oveiv 
dealer is required to keep for the puiposc ut lecoidiiig the quantities of all 
motor spint received by him, ho must keep an account of all the quantities 
of spirit deliveied from his promises dm v free or at half the full duty. Ho 
must onc-6 at least in each calendai mmitli take an aciiouiit of the stock ii>liis 
possession and make up and balance the stock-book , and ho must allow 
an officer of customs and excise to have access to the book at any time and 
give him any facilities and assistance necessary to enable hmi to take an 
account of the stock (Stat R. & 0 , 1910, p 679, rr. 12, 14, 17, 18). 

(/) Finance Act (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 84 (6), apply- 
mg the Finance Act, 1901 (1 Edw. 7, c. 7), s. 8 ; Stat. R. 0 , 1910, 
p. 679, r. 1. 

(§) See fitile iNiroxioaTiNG Liquors, Vol XVIII , pp 98—101, where 
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(ii.) As to TdbfKCO. 

1406. An occasional licence for the sale of tobacco at a place and 
*for a period specified in the licence may be granted to any holder 
of a licence to deal in tobacco (ft). Such licence requires no 
justices’ consent for its grant, and may not be granted for a period 
exceeding three days (i) 

Sub-Sk< 1 H ] f^aels Sak of Intoj'vahnq Lvjfton ^ 

1407. A passeiigei vessel licence, whicli may be granted either for 
a year or for a da> only, must be taken out for the sale ol intoxicating 
liquors, for consumption on the vessel, to passengers on Ixiaid a vessel 
which is employed for the carnage of pasMiogers and goes from 
any place in the United Kingdom to any other place m the 
United Kingdom, or which goes fiom and retiuns t(» the same place 
in the United Kingdom on the same day (, 7 ). 

1408. No justices’ certificate is requiied for this licence (ft), 
which is granted to the master or some other person belonging to 
the vessel and nominated by the owner for the purpose of holding 
the licence (i). 

1409. The annual licence, whenever taken out, may be obtained 
only on payment of the full duty for the year and exj)ire8 on the 
30th September next following the date of issue (in). 

1410. The unlicensed sale of intoxicating iKjuors by letail on 
board a passenger vessel involves a penalty of iJuO, or treble the 
amount of the full duty, at the election of the Commissioners («). 
A penalty of jUSO is incurred by the sale of tobacco without a 
licence ( 0 ). 

the matter is fully dealt with The rate of duty is 10s per day for the 
licence to sell spiiits, beei, and wine, and 5s. per .day iii the case of an 
occasional licence to sell hoer or wme only (Finance (1909-10) Acl, 1910 
(10 Edw 7, c. 8), Schcd I ,F) 

(ft) Revenue (No 1) Act, 1864 (27 & 28 Viet c 18), s 5 Such licence 
IS granted on the written apjilicatioii of the holder of the tobacco dealer’s 
licence, and it is not the piactice to giant a bceiice in lespect of a stall in 
a market-place on an ordinal y maiket day 

(i) q'lic rate ol duty payable is id pei day (Revenue (No 1) Act, 1864 
(27 & 28 Vict c 18), Sihed R) 

(; ) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 52, Sched. 1 , 1) 
The duty on the annual licence is £10 ; the duty on the licence for one day 
IB £2 The hcence authousea the sale of tobacco also (ift/d., Piovisions 
applicable to Paasenger Vessel Licences, 2) ; and see title Intoxicating 
Liquors, Vol XVIII , p 105 

(ft) Licensing (Consohd.iiion) Act, 1910 (10 Edw 7 & 1 Geo. 5, c. 24), 
a ill (2) (f) . and see title Intoxicating Liquors, Vol. XVllI , p 105. 

(l) Finance (1009-10) Act, 1910 (10 Edw 7, c. 8), Sched. 1., J), Pro- 
v.Bions applicable to Passenger Vessel Ijicencea, 3). As to transfer oi 
the licence on cesser of iiiteiest of the hceusee m the yesseb or in the 
event of her sale or loss, see ibid,, 4; title Imtoxicaiing Liquors, 
Vol. XVIII., p. 106. 

(m) Finance (190940) Act, 1910 (10 Edw. 7, 0 . 8), b. 49 (2), 

(n) Ibid,, B. 50 (3). 

( 0 ) Excise Licenoes Act, 1825 (6 Geo. 4, e. 81), b. 26. 
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Sub-Sect. 15 — JPawnbrokers. 

1411 ,A licence as pawnbroker (p) must be taken out t nnually by 
every person who keeps a shop for the purchase or sale of goods or ' 
chattels or for taking in goods or chattels by way of security for 
money advanced thereon, and who purchases or takes in goods or 
chattels and pays or advances thereon any sum of money not 
exceeding £10 under an agreement or understanding expressed or 
implied, or to be reasonably inferred from the characUir of the 
dealing, that tlio goods or chattels may l)o aftei\\ni(ls ledeomed or 
repurchased on any terms (q). 

1412. Except in the case of a pawnhioker licensed before the 
1st Januaiy, lH73(Of or the successor in the business of such a 
pawnbroker, a licence mny not be issued to anyone unless he 
produces a certificate gr-antod by the district, borough or county 
council having jurisdiction in tho place where the shop is situated, 
or, in London, by a metropolitan police magistrate or a justice of 
the peace in the City (s). 

1413. Any poison who acts as a pawnbiokt)i ^\ ithout having in 
force the necessaiy licence is liable to an excise penalty of £50 (0- 

1414. A pawnbioker’s licence, whenever taken out, is granted only 
on payment of the full licence duty for the year, and expires on the 
81st July next following the date of issue {</). It may also expire 
duimg the period for which it was granted, if a court before \\hich 

(p) As to pawnbiokera geneially, see lit-lo P\wns \ni> Pledges, 
Vol XXII , pp 218 et seq 

(q) Pawnbrokers Act, 1872 (35 & 30 Vict c 93), ss 5, 0, 37. A sepaiate 
licence must be taken out in lespect of each house, shop, oi place in winch 
the business of pawnbroking is cairied on {ibid , s 37) 

(r) Such a privileged pawnbroker is entitled to open any number ot new 
businesses and to obtain excise hcences lor llie places thus opened without 
the production of a certificate {R r f nland Revenue Commissioners, Ohlson's 
Oa^e, [1JB91] 1 Q B 485) If he has ceased for a tunc to carry on the trade, 
he may recommence business and obtain an excise hcence as before without 
obtaining a ceitifioate (R v Inland Revenue Commissioners, Garland's 
Case, [1891] 1 Q B 485) But the assignee of a pawnbroker’s business 
estabbshed pnor to 1873 is not entitled, without the production of a 
certificate, to obtain an excise licence toi a p.iwnbrokei’s business 
established since 1873 which be has acquired {R v Inland Revenue Com- 
mtbsioners. Ex parte Silvestei, [1907] 1 K B 108) ; and see title Pawns 
AND Pledges, Vol. XXII , p 248 

(») Pawnbrokers Act, 1872 (35 & 36 Vict c 93), ss 39, 40 ; Local 
Government Act, 1894 (56 & 57 Viht c 93), ss 27, 32 A licence granted 
upon a forged certificate is void, and any person knowingly using such a 
certificate is disqualified thereafter from ohtaimng a pawmbrokei’s hcence 
(Pawnbrokers Act, 1872 (35 & 36 Vict c 93), s. 44) A certificate is vahd 
for a year from the date of its issue without reference to tho date of the 
< xpiiation of the excise licence, {ibid , s 41). * 

(t) PawnbrokeLS Act, 1872 (35 & 36 Vict c 93), s 37 

(a) y/)id., 8. 37. The duty is £7 10.9 (ibid,). A transfer of the hcence 
may, dimng its currency, be made to the executors, wife, child, or assignee 
of the licensed person, provided that the corresponding certificate, if any, 
held from the local authority or the justice has been also transferred to the 
applicant for the transfer (Excise Licences Act, 1825 (6 Geo. 4, c. 81), 

B. 21) ; and, as to the licence, see, further, title Pawns and Pledges, 
Vol. XXII.. p. 249. 
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the pawnbroker is convicted on indictment of any fraud in his 
^ business, or of receiving stolon goods knowing them to have been 
stolen, directs that it shall cease to have etlect (6). 

1416. The licence does not authorise the taking in pawn or 
delivering out of pawn of any gold or silver plate, unless the 
lequisite plate dealer’s licence is also hold for the same premises (c\ 

Suii-Sect 16 — PlaU Beuhts 

1416. Every person who ti ades in or sells (d) any ai tide cunijjosed 
wholly or in part of gold or silver, and wlierem the gold is above 
2 dwt or the silver above 5 dwt, eveiy ]>jnvnbiokor who takes in 
pawn or delivers out of pawn any such aitido, and every leiinei of 
gold or silver, must take out a licence as plate dealer in respect of 
eveiy shop or other place in which he carnes on his business (c). 

1417. The licence, whenever taken out, evpiies on the 5tli July 
next following the date of issue ( / ) It is issued at a higher and a 
lower rate. The higher late is in all cases payable l)y a pawn- 
broker or a refiner. An oidinary dealer in ])]ate only becomes 
babies to take out a licence at thi* biglioi late if he s(dls articles 
containing 2 oz. or upwards of gold or tlOoz.or upwards of silver (^). 

1418. Any person dealing in jilate without having in force the 
necessary licence is liable to a penalty of X^0{h) 

1419. A licence as a dealer in plate is not necessary to enable 
any person to iiade m oi to receive into or (lelivi‘r out f)f pawn 
goid or silver laco, wiie, thread, or fringe (i), or to sell watch cases 


(&) Pawiibiokers Act, 1872 (35 & 30 Vict c 93), s 38 'Iliw would not, 
it IS submitted, pi event a liesli excise liceiicfj being taken out at once for 
the same place of business by the person convicted 

(c) Kevemio Act, 1867 (30 & 31 Vict c 90), s. 1 As to plate dealers’ 

licences, see the text, injia * • 

(d) Tliiit is, as a tradei A single act of selling would not make a licence 
necessary (E v Little (1758), 1 Bun 609, E v lUulJe (1803), 4 East, 
346) 

(e) Revenue Act, 1867 (30 & 31 Vict c ,90), si A foieigu merchant 
desuous of soliciting oideis thjougli his agents in this (*ountij is allowed 
by the Conimissioueis to take out a licence loi his place abroad 

(/) Revenue Act, 1867 (30 & 31 Vic+ c 90), s 6 

(g) [hid , s I The lowei rate is £2 68 yearly, and tlie higher £5 15#? 
(ibid ) Liability to duty at the higlier rate is meunod by a dealei who 
sells as gold an article of inoro than 2 oz in weight, altliough it does not 
eontaui 2 oz of jnirc gold (Yoarij v CooA; (1877), 3 Ex D 101) Where 
the quantity oi gold oi bih^er in an article is disputed, proof of the 
quantity rests on tlie defendant (Revenue Act, 1867 (30 & 31 Vict c 90), 
8 6) A licence may be obtamed by a begiimei at a piopoitionate part of 
tile year’s duty (Excise Licences Act, 1826 (6 (tco 4, o 81), s 18) 

(h) Revenue Act, 1867 (30 & 31 Vi<*t c 90), s 3. A sale, m order to 
involve liability to licence duty, need not be a direct sale of the plate 
The purchase of an article which on sale is delivered to the purchaser 
with a coupon or ticket, •the possession of a suftieieut number of which 
entitles the holder to a ])iooe of plate, is a transaction involvmg the seUer 
ot the article m liability to take out a plate licence (8coU dt (Jo v. 
Solomon, [1905] 1 K B 577) 

(t) Revenue Act, 1867 (30 & 31 Vict o. 90), s. 4, 
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which have bees made by himself (k ) ; nor need a licence be taken 
ont by a bond fide traveller who solicits, receives, or takes orders, 
for his employer who holds a licence to deal in plate (/). 

1420. A person who in the course of exercising his trade of a 
hawker, pedlar, or petty chapman (m) sells any article containing 
more tlian 2 dwt. of gold or 5 dwfc. of silver, must take out a 
hawker’s plate licence at the appropriate rato(?/)» but such a licence 
does not authorise the sale of plate at any shop or permanent place 
of business. 

Sub-Sect. 17 — Railway Eef>faurant Cars 

1421. A licence must be taken out annually by the railway 
company or other person owning a railway restaurant car upon 
which intuxicating liquor is supplied by retail to passengers for 
consumption on the car (o) 

Whenever taken out it is granted only on payment of the full 
duty for the year(p), and expires on the 30th September next 
following (q). No compensation fund charge is payable in respect 
of the licence (r). 

1422. The unlicensed sale by retail of intoxicating liquor on a 
railway restaurant car involves a penalty of £50, or treble tin* 
amount of the licence duty, at the election of the Commissioners («). 

Sub -Sect 18 — Refreshment Houses 

1423. Every peison who keeps a house, room, shop, or other 
building which is open for purposes of public refreshment, resort, 
and entertainment at any time between 10 p m, and 5 a.m., and not 
being premises licensed for the sale of intoxicating liquor, must take 


(l) Customs and Inland Revenue Act, 1870 (33 & 34 Vict c 32). s. 4. 

(Z) Revenue Act, 1867 (30 & 31 Vict c 90), s 17 A homl fid^ traveller 

must be a person wlmse substantial occupation is that ot travelling from 
town fo town and soliciiing ordeis (Stuchhery v Spencer (1886), 55 L J 
(M. c) 141) The secietary of a watch cluh who collects subsciiptions 
from members and, bv arrangement with a licensed plate dealer, forwards 
the total amount in letum foi a watch which one of the membeis of the club 
fixed upon by ballot is to leceivc, is not a bond fide traveller, and must hold 
a licence to deal in plate (Killick v. Chakanij Lintem v Burchell, [1896| 
2 Q B 196) ; nor is a pedlar carrying round watches to sell on behalf ot 
a licensed dealer, and disposing of tiom at other persons’ houses by 
hire-purchase agreement {Bepple v Brumby (1896), 60 J P 792). 

(m) It IS immaterial whether ha does or does not hold a licence also as a 
hawker, or a pedlar’s certificate (Customs and Inland Revenue Act, 1888 
(51 & 52 Vict c 8), 8 9 (2) ) As to hawkers’ licences, see pp, 657 et seq , 
mte. 

(n) Revenue Act, 1867 (30 &; 31 Vict c 90), s 1. The scale of duties is 
the same as for a licence to deal m plate in a shop ; see note [g), p. 6/Q5, 
ante 

(o) See title Intoxicating Liquors, Vol XVIII , p 106 

^l^j^The yearly rate is £1 {Finance (1909-10) Act, 1910 (10 Edw 7, o. 8), 

(g) /bid, k 49 (2). 

(r) Licensing (Consolidation) Act, 1910 (10 Edw. 7 & 1 Geo 5, o. 24), 
fis 110, 111 As to the compensation fund, see title Intoxicating 
Liquors* Vol. XVIII., pp 71 eZ sea, 

{e) Finance (1909-10)' Act, 1910 (10 Edw. 7, o. 8), s 50 (3) 
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out yearly a refreshment house licence (i), the rate of duty on 
which dpjwnds on the annual value of the premises (a). 

• The licence expires on the Slst March next followinj^ the date of 
issue. If granted between the Slat March and the Ist May in any 
year it is to be dated as granted on the Ist April {h\ 

1424 . Eveiy person who keeps a refreslimeni house without 
having m force a proper licence is liable to an excise penalty of 
m (c). 

Sttb-Sect 19— DeaJna (IJ7^o/«a/e) 

1425 . Eveiy person who sella spirits in quiuihties of not less Who must be 
than 2 gallons or not less than one dozen rcpatod cpiart bottles, 

01 who sells spirits in any qiuutitics to a leetilior, a retailer, or 
another dealer, must hold a wholesale dealers licence (i), which, 
whenever taken out, expiies on the liOth Jiine(c') 

1426. The licence duty is a fix(*d rate irrespective of the value Licencftduty. 
if the premises, but it is subject to an abatement where the 

licence is held in conjunction with a retail spuits licence for the 
same piemises(y) 

(f) Bofip^lnncnt IToii'^es Act, ISCO (23 & 24 Viet c 27). s 6; Rovoimc 
(No 2) Act, 1861 (24 Ai 25 Vict c 91), s 8; and see title iNTOXiOATrNG 
Liquors, Vol XVIII , pp CO, note (A/), 92, 93 The keeping open for the 
supply of iood or otliei lefieshmonts of any kind h sufficient to constitute 
liability to the licence duty, allhough no entcitainment in the jiopular 
meaning oi the teim is furnished (3 /mi# v Keay (1875), L, R 10 Q. B 504 ; 

Ilowen V Inland Eevenue Boaid (1876), 1 Ex D. 385, C A ; Cooper 
V Dickenson (1877), 22nd January; Kelleway v McDougal (1880), 45 
J P 207). 

(a) Wheio the premises in respect ol which tlie licence is giiuited are 

under the* lent, or value of £30 a yea? tlie rate is lOff 6d. ; where £30 a year 
orovci, £1 Is (Revenue (No 2) Act, 1861 (24 A:25Vict c 91), s 9) A 
licence at a proportionate part of the yeai’s duty may be obtained by a 
beginner (Excise Licences Act, 1825 (0 tJeo 4, c 81), s. 18) ; and see title 
Intoxicating Liquors, Vol XVHI , p 18 * • 

(b) Roficshment Houkcs Act, 1860 (23 & 24 Vict c. 27), fill H may 
be declaied void during its currency on a second conviction of the ho]dt‘r 
of the offence of refusing to admit tlie police { Retreslinient Houses Act, 

1860 (23 & 24 Vict c 27), s 18), and see title Intoxicating Liquors, 
VolXVlII,p 133. 

(c) Refreshment Houses Act, 1800 (23 & 24 Vict o 27), s. 9; Excise 
Act, 1860 (23 & 24 Vict c 113), s 42, and see title Intoxicating 
Liquors, VoI XVIII , p 02 

(d) Spirits Act, 1880 (43 & 44 Vict. r^24), s 102 (2) ; Finance (1909-10) 

Act, 1910(10 Edw 7, c 8), Sched. I., B, Provisions applicable to Wholesale 
Dealers’ Licences, 1 ; and see title Intoxicating Liquors, Vol. XVlll , 
pp. 11, 12, 154. But a licensed distiller oi compounder may without 
further licence sell in wholesale quantities spirits produced in his own 
ibstillery or rectifying house, provided tlie liquor is supplied to the 
purchaser direct trom the premises wheie it is manufactured ; see 
pp 639, 642, ante, 

(e) Finance (1909-10) Act, 1910 (10 Edw, 7, c. 8), s. 49 (2); and see 
title Intoxicating Liquors, Vol. XVIII , p. 20 It may become void 
during its currency if the holder is convicted of fraud in connection with 
permits (Spirits Act, 1880 (43 & 44 Vict. c. 24), s. 107 (3) ). 

(/) The rate at present in force is £15 16«. (Finance (1909-10) Act, 1910 
( 10 Edw 7, c 8), Sched L, B). Where the licence is taken out by a person 
who is also the holder of a hcenoe autboiismg him to sell spirits by retail, 
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1427 . Any person who deals wholesale in spirits without having 
in force the necessary licence is liable to an excise penalty 
of A100(<;). 

1428 . The business of a wholesale dealer in spirits may not be 
carried on upon premises communicating otherwise than by an 
open public street or cairiage road with a distillery or a rectifying 
house (//) 

1429 . The apjiliciint for a licence must make entry witii the local 
olheer of customs and excise of every place, room, fixed cask or 
vessel to be used by him m connection with his business as 
dealer (i). No justices’ licence need be held (/.). 

1430 . A licensed dealer must keep a stock-l)()ok, in which an 
account IS to be entered of all sjnnts receivetl or sent out of his 
dealer’s stock (Z) 

He may pm chase spirits only from a licensed distiller, rectifier, 
or compounder, or another spirit dealer (?a), and all spirits received 
by him must ho accompanied by a permit oi certificate. He may 
not receive or have in his possession Dntish spirits at a strength 
imdei 20 degrees undei pi oof or between 25 and 43 degrees over 
proof (w); and lie must not mix any British wine with any 


i.ho duty payable on the wholesale licence is reduced by 60 per cent , 
provided that the total sum thou payable on both licences is not less than 
the iull duty payable on the wholesale dealoi’s licence alone (Finance 
(1009-10) Act, 1910 (10 Edw 7, c 8), Sched 1 , J5, Piovisions applicable 
to ^Vholesale Dealers’ Licences, 4) Where the total licence duty payable 
amounts to £20 or upwaids it may, at the option of the liccnc-e-holdei, be 
jiaid lu two equal liall-.\earlv mstalmcnts (Finance Act, imi (1 6:2 Geo 5, 
c 48), s 0) A hcence at a pi oportionate part of the yc^arlv rate may be 
obtained by a lioginiier accoiding to the proportion which the period of 
the year lor winch the licence will be in lorce bears to the whole year 
(ILxeise Licences Act, 1826 (6 Geo 4, c 81), s 18, as amended by the 
Finance Act, 1911 (1 2 Geo 6, c 48), s 8) , and see title Intoxicating 

IjiQUoks, Vol XVIH , p 18 

( 7 ) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 50 (2) 

{h) Spirits Act, 1880 (13 & 44 Vict c 24), s 101 (1), and sec title 
Intoxicating Liquors, Vol XVlII,p 147 A rectiher may, howwei, 
hold a licence as a spirit dealer for his rectifying premises (Rc\onue Act, 
1898 (61 & 62 Vict o 46), s 14 (1) , and see p Ml, ante) A dealei’s licence 
must be taken out for the sale ui wholesale quantities of spiiits in bond to 
bo supplied direct to a foreign ship lor ship’s stores (Tinwcll v. Mayhook, 
[19041 2 KB. 790) 

(t) Spirits Act, 1880 (43 & 44 Vict c 24), s 97 As to excise entries, 
see p. 610. ante It is the practice to issue the licence to foreign merchants 
who desire to sell thiough bo7id fide tiaveilers in this country. In such a 
case no entry is required, and the licence is gi anted for the foreign addresa 

{k) Licensing (ConsoUdation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, c 24), 
B 111 (2) (i.), and see title Intoxicating Liquors, Vol XVIII, 
pp 12, 87. 

(l) Spirits Act, 1880 (43 & 44 Vict. c 24), s 112 These entnes must be 
made on the day on which the spints are received or sent out 

». 112 ( 2 )) 

(m) Spirits Act, 1880 (43 & 44 Vict c 24), s. f02 ; Finance (1909-10) Act, 
1910 (10 Edw 7, c. 8), Sched. I , A ; and see title Intoxicating Liquors, 
Vol XVIII , p 164 He is also allowed to purchase spints at a customs 
or excise sale. As to retail licences, see pp 669 et seq,, post 

(n) Spirits Act, 1880 (43 & 44 Vict. c. 24), ss. 43 (6), 102; and see titles 
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spirits except for the sole purpose of colouring or fining the 
spirits (o). 

* All spirits sent out of the stock of a dealer must be accompanied 
by a certificate from the official certificate book properly filled up 
by the dealer with the p.i-rticulars of the spirits (;*) 

1431. An officer of customs and excise may at any time enter 
and examine the entered premises of a wholesale dealer, and may 
take account of the sto(*k of spirits on the premises, 'riie trader 
must render the officer any necessary assistance in taking the 
stock (7); and he must k(‘ep tlie certifieatf'-liook and the stock -hook 
on the premises and leadily accessible to the officer, provide scales, 
w(‘ights, and measures (1), and, where spirits are obscnied, deelaie 
and mark their strength on tlie outside of the vessels containing 
them(.s). Any increase found on stocktaking is foifeitcd^O- 

1432. A licence is not requiiod for the sale of foreign spirits 
imported, so long as they continue m a duty-free warehouse and 
are sold m quantities not less than 100 gallons at one tunc and in 
the casks in which they were imported (a) 

Sub-^Seci 20 — R€faihrs{h) 

(L) ** On" Tstieme'^ 

1433 The *^on” licence granted to a retailer of spirits authorises 


FooP AND Drugs, Vol XV , p 67 ; Intoxicating IjIQuors, Vol XVIll , 
p 154 

( 0 ) Finance Act, lOJl (1 & 2 Geo 5, c 48), s 10; Regulations ol the 
Coininifisiouers, dated Slli March, 1012 

(p) Spirits Act, 1880 (43 44 Viet o 24), s 105 (5) Rut this does not 

ai)]>ly 111 the case of a wholesale dealer who holds the additional licence to 
B‘U spiiita by retail in Oottio lie may send out to private individuals 
spiiitsiii quantities not exceeding 1 gallon at a time without a ceitificate 
(ibid ); and see title Tntoxk ai ing Liquors, Vol XVlII , p 154 

(q) Spints Act, 1880 (43 & 44 Vict e 24), ss 141, ^12 This applies in 
the case of a dealei who is also a retailei . and see title iNTOxfoATiNG 
Liquors, Vol XVIII , p 134 

(r) Spints Act, 1880 (43 ^ 44 Viet, c 24), s 135; Revenue Act, 1889 
(52 & 53 Vict c 42), s. 29 

(s) Spmts Act, 1880 (43 & 44 Vict c 24), s 99 Where siniits, such as 
biandy, rum, or compounds, contain sweetening 01 other obscniing matter, 
the strength is not ascci tain able by the official liydrometci ; and see title 
Intoxicating Liquors, Vol XVIll p 153 

(t) Spirits Act, 1880 (43 & 44 Vict c 24), s 103 A penalty is also 
incurred (M^lnioslt Biothcrs v Inland. Revenue Gommmsioners (1879), 
16 Sc L R. 477) 

(rt) Excise Licences Act, 1825 (6 Geo 4, e 81), s 12 ; Revenue Act, 
1867 (30 & 31 Vict, c 90), s 17 ; and see title Intoxicating Liquors, 
Vol XVIII, p 12. 

,(6) In the case of licence duty payable under the Finance (1909-10) 
Act, 1910 (10 Edw 7, c 8), if the licensed premises are held under a lease 
made prior to the 29th Apnl, 1910, and the lease contains no covenant 
(as to such covenants, see title Landlord and Tenant, Vol XVIII , 
pp 673, 674) that the lessee shall obtain any supply of intoxicating 
hquor from the lessor, the latter is liable, notwithstanding a«iy agreement 
to the contrary, for so much of the licence duty as is proportionate to 
any inoicaso in the rent or premium payable in respect of the piemises 
being let as licensed premises (Finance Act, 1912 (2 & 3 Geo 5, c 8), s. 2). 
llie licence -holder must pay the duty, and he is then entitled to deduot 
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the sale by retail (c) for consumption, either on or off the licensed 
premises, of any intoxicating liquor (d). The licence, when granted, 
expires on the SOth Septemtor next following its issue (e). 

1434. A licence can only be granted to a person who holds the 
requisite justices’ certificate (/), and who is not a person disqualified 
by law to hold the licence ( 9 ), and in respect of premises which 
satisfy the necessary requirements as to annual value {h\ 

1435. The applicant for a licence must make entry with the local 
officer of customs and excise of the premises to be licensed (t). 
This must be made by the true owner of the business, even when 
the justices’ lu'cnce, as in the case of a limited liability company, 
has been granted in the name of a manager or other person (/:). 

1436. Any person who sells spirits by retail without having in 
force the necessary licence is liable to an excise penalty of £50, or 
of treble the amount of the licence duty, at the election of the 
Commissioners (1) 

1437. The full duty which must be paid on the grant of a 
retailer’s licence is one half of the annual value of the premises, 

from the lent paid by him to the lessor, or to recover from the lessor, the 
proportion of tlie duty payable by the Jattei (Finance Act, 1912 (2 & 3 
Geo 5, c 8), 8 2 

( 0 ) That 18 , m the case ot spiiitb, wine, or sweets, in quantities not exceed- 
ing 2 gallons or one dozen reputed quart bottles, and in the case of beer 01 
cider, in quantities not exceeding 4J gallons or two dozen reputed quart 
bottles, at any one time to one person (Finance (1009*10) Act, 1010 (10 
Edw 7, c, 8), Soiled I , C, Provisions applicable to Retailers’ Licences, 1) 

(d) Ibid f Provisions applicable to Retaileis’ On-Licences, 1, 2; and 
see title Intoxicating Liquoks, Vol XVlII , pp 13, 14 

(e) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s. 49 (2) 

If) Licensing (Consolidation) Act, 1910 (10 Edw 7 & 1 Geo 5, c 24), s. 1 
11 intoxicating liquors are retailed on any premises by a person unknown or 
unlicensed, the occupier of the premises, being privy or consenting to the 
sale, 18 liable for the uiihceufecd selling (Excise Licences Act, 1825(0 Geo 4, 
0 81), s 11); and see title Intoxicating Liquors, Vol. XVlIl., pp. 13, 

2 1 (tl 

(q) A licence may not be granted to a slieiiff’s officer or an officer 
executing the legal process of any court of justice, nor to a jiorson who has 
been convicted of lelony or of ceitain ofleiiees against the Licensing Acts 
(Licensing (Consolidation) Act, 1910 (10 Edw 7 & 1 Geo 5, c. 24), s. 35) , 
nor to a person who is concerned in the business of a distiller within two 
miles of tlie place for which it is projiosed to take out the retailer’s licence 
(Spirits Act, 1880 (43 & 44Vict c 24), s 101), and see, further, title 
Intoxicating Liquors, Vol XVIII , pp 64 et seq , 164. 

{h) The annual value must not be less than an amount which vanes from 
£15 to £50, according to the population of the licensing area (Licensing 
(Consolidation) Act, 1910 (10 Edw 7 & 1 Geo. 6, c. 24), Sched V. , and 
see title Intoxicating Liquors, Vol X VITL, pp 60 d seq ) The premises 
proposed to be licensed must not communicate otherwise than by an open 
public street or carnage road with those ot a distiller or of a rectifier using 
a still (Spirits Act, 1880 (43 & 44 Vict c. 24), s. 101) , and see title Intoxi- 
cating Liquors, Vol. XVIII , p. 147 

(t) Spirits Act, 1880 (43 h 44 Vict. c. 24), s. 97. As to excise entry, 
see p. 610, mte 

(h) Excise Management Act, 1827 (7 & 8 Geo 4, c. 53), s 20 Where a 
legistered company is the owner of the house the justices' licence is granted 
10 the seci’etary or manager {B v. Lyon (1898), 14 T. L R 357). 

(1) FilkUioe (1909-10) Act, 1910 (10 Edw. 7» 0 8), a. 50 (3). 
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subject to a minimum amount varying with the population of the 
(licensing area (m), except in the case of hotels, restanrants, and 
pI^B of entertainment, for which the licence may be issued at a 
spwial reduced rate (a), and in the case of premises of an annual 
value exceeding i;500, for which the licence may, at the option 
of the licence-holder, be granted either on payment of the full 
duty or on payment of one-third of the annual licence value of the 
premises, provided that tho licence duty so payable is nut less than 
jB250 (b). The duty, if it amounts to £200 or upwards, may be paid 


(w) Finance (1900-10) Act, 1010 (10 Edw 7. o 8), Sched I , C. scale 3 
Thf) niinimuin duty ls fixed as iimler . — 

£ 8 d • 

In non-uiban areas or areas with a population of less 
than 2,000 . . 5 0 0 

In urban aieas with 2,000 and le'is than 6,000 10 0 0 

„ M 5,000 „ 10,000 ’ 15 0 0 

„ 10.000 50,000 20 0 0 

„ „ 50,00(1 „ 100,000 30 0 0 

,, „ I00,00(» 01 above . 36 0 0 

Where it is shown to tho satisfaetion, of tlie Commissioners that the 
place where premises are situated, though wiUiin an uiban area, is 08 sen» 
tiaJly rural, the aiea may for tlie purposes of tho charge of duty be taken 
to be non-uiban (Finance Act, 1911 (1 & 2 Geo 5, c 48), s 5) 

(rt) Finance (1909-10) Act, 1910 (10 Edw 7, c 8) A bcence may be 
tp-anted to a bona fide hotel or restaurant at tlie special reduced rate, li it 
IS shown to tho satisfaction of tho Commissioners ot Customs and Excise 
that tho loceipts trom the sale of intoxicating liquois in the precedmg year 
weie less in the case of tlie hotel tlian one-tliiid and, m the case of the 
restauiant, tiian two-fifths of tlie total receipts from tho busmess of aU 
deseiiptioiis carried on by the licence-holder in tlie premises. The 
1 educed duty payable is taken at the option of tlie licence-holder as a 
sum bearing tlie same proportion to tlie full duty that the receipts 
from tlie sale of intoxicating liquors bear to tlie total receipts, or a duty of 
26 per cent on tho annual licence value of the piemises, but subject, in 
either case, to a inuumum of not less than one-Giirtietli of the annual 
value (Finance (1909-10) Act, 1910 (10 Edw 7, c ,8), s 45 (1), (3), (4) ) 
A licence is granted to a seasonal hotel at the rate of £30 whhre the 
annual value of the piemisos does not exceed £100, and at £50 in any other 
case (ibid , Sched. I . C, Provisions applicable to Retailers’ On-Licences, 3) 
The duty payable on promises adapted to be used and bond fide used as 
refxeshmoiit rooms at a railway station is not to exceed £60 {ibid , 6). In 
tlie case ol a theatre of an annual value not exceedmg £2,000 tlie licence 
duty payable is £20, and for any higher value £60 The same rates aie 
applicable to licences for premises bond fide used for judicaal or public 
administrative purposes, public gardens, galleries or tho like (ibid » 4) 
Wlieie premises include a music-hall, or similar place ol public entertam- 
ment, fhe licence may be granted, at the option of the hconce-holdei, on 
payment of a duty ol £50, together with such sum as would be payable on 
Uio re-t of tho premises il they Were sepaiato from the place ol entertain- 
ment {ibid , 6) A licence granted for a theatre, music-hall, or similar place 
of.entertamment, or in lespect of premises used for judicial or administra- 
tive purposes, or as public galleries, gardens, or the like, only cauthoiises the 
sale of intoxicating liquor while the premises are open and being used toi 
these purposes and to persons bond fide so using them {ibid , 4). As to 
theatres generally, see titles Theatres and Other Places of Entertain- 
ment. ' ' 

(6) Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), Sched. I., C, Pro- 
visions applicable to Retaileis’ On-Licences, 4. The annual value is tho 
assessment to inhibited house duty, if any (see title Inhabited House 
Dutt, Vol XYll , pp 186 et ; in other cases the assessment to moome 
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in two equal inetalments ai the option of the licence-hohler, one at 
the time of the grant and the other six months thereafter (c). ^ 

1438. The holder of the licence may sell intoxicating liquor on 

the entered premises at any hour of the day or night without taxing 
out a further excise licence (d). ♦ 

1439. A spirit retailer must not buy or receive spirits except 
from a licensed distiller, rectifier, or coinpoundor, or a wholesale 
dealer {e ) ; he must not receive, send out, or have in his possession 
Jlritish spirits at a strength under 20 degiees under proof or 
between 25 and 43 degrees over proof!/), and he must not mix 
British wine with any spirits except for the sole pin pose of colouring 
or fining the spirits ( 7 ). 

All spiiits received by him must be accompanied by an official 


tax ifl taken (see title Income Tax, Vol. XVI , pp 620 et seq ) If neither 
value IS applicable the Oominissioners may deteiniine the value by such 
means as they think lit (Uevomie Act, 1011 (1 A 2 Geo 5, c 2), s 8, 
Excise Licences Act, 1825 (6 Geo 4, c 81), 8 5) Where a part of the 
premises oocufiicd by the lieence-holdcr has no iiitoinal connection with the 
poition used loi the purposes ol the business, the annual value ot such 
part IS to be excluded in ascertaining the annual value for the purposes ot 
Gie chaige of licence duty {Law tence v. Lord Adiocaie (1889), 63 J. P 167 ; 
Ki^k V. Lord Advocate (1897), 62 J. P 22, Paterson v L^rd Adi'ocate 
(1906), 8 P (Ct of Sess ) 880) The annual hcence value is the difference 
between the value of the piemises liconsod and the value they would have 
it unheensed (Finance (1909*10) Act, 1910 (10 Edw 7, c 8), s 44 (2) ) , but 
in calculating the value of the premises as licensed no regaid is to be had 
to profits derived trom sources other than the sale ot intoxicating liquors 
{Trumanf Tlanbinq, Buxton d: (7o , IM v Inland Revenue Commissionerb^ 
fl912] 3 K. B 377, C. A , varving the lule applied m As/i&i/’s Cobhara 
Brewery Co , Re The Cwwn, Cobfuini, Ashbifs Starnes Biewery (Jo , Re The 
Hand and Spear, Woking, [1906J 2KB 764). A remission of one-seventh 
of the duty is allowed where the hcence is a six-day or early-closing hcence, 
and of two-sevenths where both these conditions apply (Licensing (Con- 
solidation) Act, 1910 (10 Edw 7 & 1 Geo 5, c 24), s. 60) But this 
reduction, in the case of a six-day or early-closing licence granted at the 
minimum duty refeired to at p. 671, ante, is not allowed it the leduction 
would opeiate to make the duty payable less than one-third of the annual 
hcence value of the premises (Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), 
8 45 (6), as amended by the Finance Act, 1912 (2 & 3 Goo 5, c 8), a. 3) 

(f) Finance Act 1911 (1 & 2 Geo 5, c 48), s 6(1) 

(d) An occasional hcence need not, therefore, be taken out for sale beyond 
the usual closing hours where a general order of exemption or a special 
order of exemption under the Licensing (Consolidation) Act, 1910 (sec 
title Intoxicating Liquors, Vol.iXVIll , pp 95 — 97), has boon gi anted to a 
hcenoe-holder by the local authority, see Devine v Keeling (1886), 34 
W R 718. 

(e) Spirits Act, 1880 (43 & 44 Vict c. 24), s. 102 He is allowed also 
to purchase spirits at a public customs or excise sale, and he may receive 
them from a customs or excise duty-tree warehouse under the regulal^ons 
of the Commissioners 

if) Spirits Act, 1880 (43 & 44 Vict c. 24), ss 43 (6), 102 (3) , and see titles 
Food and Drugs, Vol. XV., p. 67 ; Intoxicating Liquors, Vol XVIIl , 
pp. lo4, 166. The necessary permits and certificates ar6 preserved and 
delivered tePthe officer ol customs or excise wno next visits the premises 
of the spirit retailer after their receipt (Spirits Act, 1880 (43 & 44 Vict 
c. 24) 8 11) 

(jf) Finaiu ‘0 Act, 1911 (1 & 2 Geo 5, c. 48), s. 1(R Regulations of the 
Commiasioneis dated 8th March, 1912. 
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permit or certificate, aud spirits sent out of the stock of a retailer sbct. a, 
in any quantity exceeding one gallon must be accompanied by a Licences 
certificate (A). to Carry on 

. . . Trade or 

ll40. A spirit retailer is required to sui)i)ly himself with a stock- Business, 
book ofijtbe official pattern, in which he must enter on the day of 
receipt or delivery, as the case may be, particulars of all spirits ® ‘ 

received by him, and of all spirits sent out accompanied by a 
certificate. Tho book must be kept on the entered piemises at j[ill 
times, and be accessible to any officer of customs and excise (i). 

An account of the stock of spirits in the possession of a spirit Account 
retailer inav be taken at any time by an ollicer of customs and 
excise (/t). The licence-hohkr is requhed to famish the necessary 
weights and measures for this purpose, and to lender any assistanoe 
demanded of him (/). Any inciease h^und on the quantity which, 
according to tlio stock-book, ought to be in the possession of the 
licensee is foifeited, and may be seiz(‘d (ui ). 

1441. Intoxicating liquors may be sold without litM'nci* in a luma Whenhccnct 
tidr registered club to the nieinbers of tho club ior consumption 
either on or off the premises (a); or at a military canteen con- 
ducted on the regimental system (o). Duly qualified chemists and 
druggists may sell without a sjurit licence bond fide medieatt^d 
spirits made from spirits uprin whicli the full duty of customs or 
excise has lieen paid(p). 

(A) Spiiits Act, 1880 (43 & 44 Vict c 24). ss 105, 111 ; and sec, 
further, uiid lor the ])enalty, Intoxicating Liquou'^, Vol XVlll , p 154 
A book of official cciliticates may be obtained on request made in 
writing to the local officei (Spirits Act, 1880 (43 & 44 Vict c 24), s 108) 

(t) Spirits Act, 1880 (43 & 44 Vict c 24), s 112 An officer may call 
upon the liconce-holdei lo enter up these at any tmie The book must be 
preserved for twelve months after it has been tilled up {ibul , s. 112 (4) ) 

(Jl) Spirits x\ct, 1880 (43 & 44 Vict c. 24), ss 103, 141 
(l) Ibid , s 42 Whore the strength of any spirits m stock cannot be 
ascertained by tho ofiicial hydiometer, tho licenco-4iolder is required to 
mark the stiength, as ascei tamed by distillation, on the cask con- 
taining them {iliid , s 90) , and see title Intoxicating Liquors, Vol. 

XVIII. p 153 

(w) Spirits Act, 1880 (43 &; 44 Vict c 24), s 103 Illicit spirits found 
m stock are also liable to seizure, as aic also spirits obtained by ex ti action 
from the wood of empty spiiit casks (Finance Act, 1898 (01 & 62 Vic I 
c. 10), s. 4) ; aud see title Intoxicating Liquors, Vol XVIIl , p 156 
An illegal increase may also be due to the piescnce of spirits thus extracted 
(M*Intosh Brothers v. Inland Bevenue Commissioners (1879), 16 Sc L. ll 
477) 

(n) This supply of lifjuor is not a sale {Graff y Evans (1882), 8 Q B I). 

373) ; see title Clubs, Vol IV , p,i429 The exemption does not apply to 
sales in a proprietary club (Bowyer v. Percy Supper Club Co, [1893] 2 
Q B. 164). 

(a) See p. 654, ante 

(p) Spirits Act, 1742 (16 Goo, 2, c. 8), s 12, Licensing (Consohdation) 

Act, 1910(10 Edw 7 & 1 Geo 6, c 24), s 111; and see title Intoxi- 
cating Liquors, Vol XVIII , p. 16. The exemption granted under the 
Act to a person “ who hath served a regular apprenticeship ” does not 
extend to cover one who under an oral agreement has actually served his 
time as a chemist (Kirkhy v Taylor, [1910] 1KB. 629). It is submitted 
that this exemption^oes not extend to cover the sale of medicated jiie- 
parations made up with wine It is not the practice to require a licence 

H.L.— XXIV. ' 
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1449 . Whoa the juatlees’ lieeneo expires daring the currency of 
a spirit retailer’s excise licence, and the determination of the 
justices’ licence was not brought about by a forfeiture on con, 
viction, the licence-holder is entitled to a repayment of snch suig^ as 
hoars to tho full amount of the duty the same proportion as the 
unexpired period of the licence bears to the whole year(i2). lihis does 
not apply to any payment made of a compensation fund charge (r). 

! (u.) “ 0/” Zwmca 

1443. Any person, including the holder of a wholesale spirit 
dealer’s licence not being also a rectifier or compounder (s), may 
obtain a licence to retail spirits for consumption off the premises 
only (t). 

1444. Tho rate of liceuce duty depends on the annual value of 
the licensed premises, fixed in the same way as in the case of 
premises lor which a beer retailer’s on-licence' is taken out(?t). 

1445. Entry of thepiemises must be made by the applicant with 
tho local ofiicer of customs and excise (v). 

1446. A like penalty is incurred in the case of the sale by retail, 
without the necessary licence, of spirits for consumption off” the 

to be taken out fox the sale by chomists and drug^nsts of small quantities 
of spirits of wiue upon which duty has been paid lor puiely medical or 
scientific purposes , and see titles Mastkr and Servant, Vol. XX., p. 79 ; 
Medicine and Pharmacy, Vol XX , p 378. 

(g) Excise Licences Act, 1826 (6 Geo 4, o. 81), s. 24, as amended by the 
Finance Act, 1911 (1 & 2 Geo 6, c. 48), s 7 

(i) See title Intoxicating Liquors, Vol. XVIII , pji 68 et f^eq , and 
see tbid., p. 72 , Molh%n v. R , [1906] 2 K. B 886 

(6) Spirits Act, 1880 (43 & 44 Vict. c. 24), s 89 

(t) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), « 51 (1), Sched I., 

C -II. 

(m) See pp. 651 et seq , ante , the late at piesent iii loico is : — 




£ 

s 

d 

ire the annual value does not excei’d £10 . 

. 10 

0 

0 

Exceeds £10 but does not exceed £20 

. 11 

10 

II 

„ £20 

£30 

14 

0 

0 

„ £30 

„ £50 

. 15 

0 

11 

„ £50 „ 

„ £76 

. 16 

0 

0 

» £75 „ 

£100 

. 17 

10 

0 

„ £100 „ 

„ £250 

. 19 

0 

0 

„ £250 „ 

„ f^OO 

3(1 

0 

0 

„ £500 . 


50 

0 

0 


(Finance (1909-10) Act, 1910 (10 Edw 7, c, 8), Sthed. I.. 0, scale 5). An 
abatement of half the duty payable on the wholesale dealer’s licence is 
allowed in certain cases {bbtd , B., PioAnsioris applicable to Wholesale 
Dealers’ Licences, 4 ; and see p 667, ante). Where the total duty is £20 or 
upwards, it may at the option of the licence-holder bo paid in two equal 
half-yearly instalments (Finance Act, 1911 (1 & 2 Geo. 6, c 48), s. 6). A 
licence at a proportionate part of the year’s duty may be obtained Ijy a 
beginner according to the proportion wluch the period for which the 
licence will be in force bears to a whole year (Excise Licences Act, 1826 
(6 Geo. 4, c. 81), 6. 17, as amended by the Finance Act, 1911 (1 &; 2 Geo. 5, 
0 . 48), 8. 8) ; and see title Intoxicating LiQUpRS, Vol. XVIII., p. 18. 

(v) As to Keise entry, see p. 610, ante. As to the conditions rendering 
a justices licence necessary before the excise hcenoo can be obtained, 
8CG title Intoxicating Liquors, Vol. XVIII , p, 14 and see ibid,, pp, 21 
eteeq. 
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premises as in tbe case of such' sale for coosnmptbn " on *’ the 
l^remises (a). 

1447. The licence only authorises the sale of spirits in closed 
vessels and in quantities not exceeding two gallons or one dozen 
reputed quart bottles, and not less than one reputed quart bottle (6), 

Whenever taken out it expires, in the case of a licence taken 
out by the holder of a wholesale dealer’s licence, on the 30th June 
next following the date of issue, and in other cases on the 
30th September (c). 

SuB-ShCT 21 — Still TJsm 

1448. Every person, not being a licensed distiller, rectifier, or 
compounder of spirits, vinegar maker, or refiner or manufacturer of 
motor spirit, who keeps or uses a still or retort, must take out a 
still licence (d), which expires on the 5th July next following the 
date of issue (c). 

A penalty of i*f50 is incurred for failure to take out a still licence 
where such licence is required (/). 

1449. The premises of the licensee must be open at any hour of 
the day or night to the inspection of an oificer of customs and 
excise, who may examine any still kept thereon (//). 

1450. A licence is not required to be taken out for stills used at 
alkali works for which a certificate of registiation granted by the 
Local Government Boaid is in force (fc); aiid the Commissioners of 
Customs and Excise may make regulations permitting the use 
without licence of stills for experiments in chemistry, or in the 
manufacture of articles other than spirits or spint mixtures (?). 


(a) Finance (1909-10) Act. 1910 (16 Edw 7, c 8), b 60 (3) Foi ilie 
penalty, see p 670, ante 

{b) Fmanoc (1909-10) Act, 1910 (10 Edw 7, c 8), Soiled. 1, C, Pio- 
visions applicable to Rotailcia' Lic/cnces, General, 1 ; ^ProTisioiis aiiplicable 
to Retaneis’ Off-Licences, 2 It is not necessary mat the sale sbobld bo 
in a reputed quart bottle , see Fairclonqliv Roberts (1890), 24 Q B D 360. 

(c) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), s 49 

(d) Still Licences Act, 1846 (9 & 10 Vict c 90), s 1 ; Finance (1909-10) 
Act, 1910 (10 Edw 7, c 8), s 84 (3) The rate of duty is 10« A liceiiee 
at a pioportionate part of the duty may bo obtained by a beginner acconliug 
to the quarter of the year in which it is taken out (Excise Licences Act, 
1826 (6 Geo 4, o 81). s 17) 

a Still Licences Act, 1846 (-9 & 10 Vict c 90), s 2 It may be Bus- 
ed or reyoked by the Commissionejss of Customs and Excise during 
its currency if the holder is conyictcd ot an offence in i elation to methylated 
spirits (Customs and Inland Revenue Act, 1890 (63 & 64 Vict o 8), s 33 (2) ; 
see pp 639 et seq , ante). A still found in the possession of an unlicensed 
person other than a maker oi stills is liable to ioiieiture (Still Licences 
Act, 1846 (9 & 10 Vict c 90), s. 4) 
if) Ihvd 

(g) Revenue (No 2) Act, 1861 (24 6s 26 Viet c 91), s 23. 

{%) Under the Alkali, etc Works Regulation Act, 1881 (44 6s 46 Vict. 
0 37) {Sidgwick v. Sunderland Qae Co (1893), 5th June, unreported) , and 
see title Public Health AHif Local Administration, Vol XX4IL,pp 411 
0tieq, 

{%) Still Licences Act, 1846 (9 6s 10 Vict c 90), s 4. Exemption is 
aUowed in respect of stills used in the distillation of tar or ta^ products, 
provided no spint mixtures are used or produced on the premises and the 

z 2 
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Sub-Sect. 22.—“ Sweets “ Dealers (miolesale), 

1451 . A person who sells “sweets *'(j) or made wines, mead ofe 
metheglin in quantities of or exceeding 2 gillons or one dozen 
reputed quart bottles at one time to any person must take out a 
licence as a wholesale dealer in sweets (k). 

Any person who deals wholesale in sweets without having in force 
the licence required for the purpose is liable to an excise penalty of 
£100 (/). 

1452 . The licence is granted at a fixed rate(//i) iriespective of the 
value of the premises, and expires on the 30th June next following 
the date of issue {n), 

4453 . A licensed sweets manufacturer may, without further 
licence, sell in wholesale quantities at his factory sweets the produce 
of his factory, or he may by himself or an agent soli such sweets 
elsewhere if they are supplied direct to the purchaser from the 
factory (o). A licensed wine dealer may also without further licence 
sell sweets in wholesale quantities (o). The holder of a university 
wine permit may sell sweets without licence (p), and so may a free 
vintner within the local limits of his piivilege and provided he 
makes entry of tlie promises on which he sells (g). 

1454 . A dealer in sweets for sale must not — (1) mix fqr sale any 
foreign wine with any British wine ; oi (2) sell or expose for sale any 
Britisli wine containing more than 15 poi cent, of foreign wine ; or 

exemption is legi-^terod with the local olTieor of customs and excise , and 
to pioio'ifiors of ohoinisiry and analytical ehomisis in respect of stills used 
by them in the bond fide exoiciHO oi then profession, provided they cany 
on no tiado or bnsiness wlucli involves the manufeOftturo Irom oi with 
spint of any article for sale The official light to outer upon and inspect 
the premises on which the still is allowed to bo Kept is loscrved m these 
cases (Orders of the Commissioners, made undci ibid ) 

[i) The term “ sweets *’ means any liquor made irom fruit and sugar or 
from fyuit or sugar m?xod with any other matenal, which has undergone 
a process of fermentation m the couise of mauiifactuTO (Finance (1901M0) 
Act, 1910 (10 Edw. 7, c 8), s. 52). 

(A;) Finance (1909-10) Act, 1910 (10 Edw 7, c 8), Scliod. 1 , B The 
licence does not authorise sale in retail quantities , and see title 
hVTOXrCATING LIQUOR‘S, Vol, XVIIl,, pp 11, 12. 

(l) Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), s 50 (2) 

(m) The yearly rate at present m force is £.5 5s, A licence at a piopor- 
tionate part of the whole duty may be obtained by a beginner (Excise 
Licences Act, 1825 (6 Geo 4, c. 81), s. 18, as amended by the Finjince 
Act, 1911 (1 & 2 Goo. 5, c 48), *^8 8) Where a hconco to retail sweets 
IS also taken out by the dealer for the same premises a reduction of 60 per 
cent. IS allowed in the amount payable on the wholesale licence, provided 
that the sum payable on both is not less than the total amount payable 
on the wholesale dealer’s alone (Finance (1909-10) Act, 1910 (10 Edw. 7, 
c 8), Sched. L, B, Provisions applicable to Wholesale Dealers* Licences* 4) 

(«) Ibid,f 8. 49. No excise entry is required to be made of a wholesale 
ftwoets dealer’s premises 

(o) Ibyl , Sched. I., B, Provisions apphcable to TVholesalo Dealers’ 

Lioenoos, 2, 3. c 

(p) Roberts r. Twining (1909), 101 L. T. 41. 

(g) Revenue Act, 1862 (25 & 26 Vict. c, 22), s. 16; and see title 
Intoxicating Liquors, Vol. XVIIL, pp. 9, 10. 



Pam Vn.— Exoise LioBiroKs. 


(8) aell or expose for sale any British wine to which spirits have 
(been added for any other purpose than to fortify the wine (r). 

Sub-Sect 23. — ** Sweets" Retatkrs. 

(i.) “ On " Licences 


Shot. 3 
Lfcnces 
toCanron 
Trade or 
Basinesa. 


1455. A sweets retailer’s on-licence is granted at a rate depending Nature of 
on the annual value of the licensed premises, and authorises sales for 
consumption eithei on or off the premises in any quantity less than • 

2 gallons or one dozen reputed quarts at any one time to one 
person (s). 

The applicant must hold a justices’ licence (/). 

The licence expires on the 30th September next following the 
date of issue (?/). 


1456. Any person Vv'^ho sells sweets by retail without having in rcnalty for 
force the necessary licence is liable to an excise penalty of i;50, or 
treble the amount of duty, at the election ot the Commissioners (a), h^ence 

1467. The holder of a spirit retailer’s or wine retailer’s on-licence Sales per- 
may without farther licence sell sweets by retail for consumption 
either on or off the premises (&). ^ 

1458 A sweets retailer is subject to the same restrictions as to Restnctions 
mixing and selling British and foreign wines as a sweets dealer (c), mixiBg 


(ii ) “ Off" Lt( ernes 

1459. A sweets retailer’s off-licence authorises the sale by retail Nature of 
for consumption off the premises only of sweets or made wines (d), licence. 


(?) Begiilatirms of tlio rommissioners dated 8tli March, 1912, made 
iindor the Fniauce Act, 1911 (1 2 Geo 5, c 48), 8. 10 

(«) The rate at present ip force is 

£ 8. d. 

For piemises of an annual value undei £30 . \ 2 5 *0 

£30 and under £50 . . , 3 0 0 

£50 , £100 . . 4 10 0 

£100 and over . ..600 

(Finance (1909-10) Act, 1910 (10 Edw 7, o 8), Sched T C, 
applying halt the duties specified in , scale 4 ; and see rhd , l*rovisions 
applicable to Ketailers’ Licences, General, 1, Provisions ap])licable to 
Keiailers’ On Licences, 1 , and see title Intoxicattmo Liquors, Vol. 
XVllL, pp 13, 14) An abatement is allowed from these rates of one- 
seventh in the case of a six-day or ea^ly closing licence, and of two- 
sevenths in the case of a six-day and eaily losing licence (Licensing 
(Consolidation) Act, 1910 (10 Edw 7 & 1 Geo. 5, c 24), s. 60) ; and see 
title Intoxicating Liquors. Vol. XV 111 , pp 91, 92. A beginner may 
obtain a licence at a proportionate part of the yeai’s duty according to 
the proportion which the period for winch the licence will he in force 
bean to a whole year (Finance Act, 1911 (1 A 2 Geo 5, o. 48), s. 8) 

(f) Licensing (('lonsolidation) Act, 1910 (10 Edw. 7 & 1 (reo. 5, o. 24), 

BS. 1, 110. 

(u\ Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 49 (2) 

(a) Ibid,, B, 60 (3) • • 

(h) Ibid, Sched. I, C, Piovisions applicable to Retailers' Licences, 1, 
4 ; and see title Intoxicating Liquors, Vol XVIII , pp. 13, 14. 

(c) Regulations of the Commissioners, dated the 8th March, 1912 ; see 
p. 676, ante, 

(d) For the defimtion of ‘ sweets” see note (j), p, 676, ante Duly 
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fNNtenroa 

Tndv^r 

BwtoHs. 

Penalty for 
aellmg with- 
out Jicence. 

Duty aKd 
term of 
licence 

Sales under 
other licences 


Who must be 
licenaed 


The licence 


mead melih^UQ(e). The applicant for a licence must be the 
holder of a jastices’ licence to sell svreets by retail (/). • 

im. The unlicensed sale of sweets for consumption off the 
premises involves an excise penalty of JE50 or treble the amount of 
the full duty, at the election of the Commissioners (p). 

1461> The licence duty is a fixed sum irrespective of the value of 
the premises (A), and the licence expires on the 30th September 
annually, except when it is held in combination with a wholesale 
sweets dealer’s licence for the sa ne premises, in which case both 
licences expire on the 30th June (t 

.1462. A spirit; rcUiler’s on-licence and a ^Yine leiailer's on-licence 
or ofi-Jicence authorise also the sale of sweets by retrxil for 
consumption off the premises (A). 

Sub-Seot ' Tobauo Sdlets. 

1468 A dealer in tobacco ( 1 ) or snuff must take out an annual 
licence at the current rate for the premises in wJiich he sells 
tobacco (m). 

1464. The licence may be taken out in respect of a shop or 
other place of business, and for a railwaj carriage, tramway car, or 

qualified chemista and druggists are allowed by the (’omimssioneis to soli 
without either a sweets or a wine heenco, oiange quinine wine and othei 
medicinal preparations which are prepared accoidiiig to the diiections ot 
the British Phaimacopoeia, it the bottles are labelled to show fioin the dose 
that the preparation is to be used as a medicine and not as a beverage , 
and see title Intoxicvting Liquors, Vol XVlll , p 16 As to the 
exemptions of free vintners and holders of university wine peimits, see 
p. 676, ante, 

(€) Finance (1909-10) Act, 1910 (10 Edw 7, o. 8), Sched 1., C, 
Pi 0 visions applicable to RctaiJeis’ Off-Licences, 1 

(/■) Licensing (Consolidation) Act, 1910 (10 Edw 7 & I Ceo 5, c. 24), 

8 1 As to the grant *of justices’ licences, see title Intoxicating Liquors, 
Vol XVlll , pp 21 cf seq 

(q) Fmanoe(l909-10) Act, 1910(10Edw 7, c 8),8 50(3) 

{h) The present annual rate is £2 (Finance ( 1909-10) Act ,1910 (10 Edw 7, 
c S), Sched L, C) A licence may be obtained by a beginner at a propor- 
tionate part of the whole rate according to the piopoition which the period 
for which the hcence will be m force bears to a whole year (Excise 
Licences Act, 1825 (6 Geo. 4, c. 81), s 18, as amended by the Finance 
Act, 1911 (1 & 2 Geo. 5. c. 48), s 8). 

(i) Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), s 49(2) 

(k) Ihid , Sched. I., C, Piovlsions applicable to Retailers’ Licences, 
General, 4 ; Provisions applicable to Retailers’ On-Liconcos, 1. As to the 
exemptions of free vintners and holders of university wine permits, see 
p 676, ante, 

(l) As to customs duties on tobacco, see p 607, ante As to excise 
duties on home-giown tobacco, see p. 626, ante. As to licences to tobacco 
munufacturei’S, see p. 646, ante. 

(m) Excise Licenses Act, 1826 (6 Geo 4, c. 81), s 2 , Excise Act, 1840 
(3 He 1 Vict. c. 17). s. 1, The present late is 6«. 3d A hopnoe at a propor- 
tionate part of the year’s duty may be obtained by a beginner, except 
where tlie licence is for a railway carnage, tramway car, or omnibus, when 
the full duty must be paid irrespective of the date when it is taken out 
(Exci^ffl Licences Act, 1826 (6 Geo, 4, c* 81), s. 18 , Revenue Act, 1884 
(47 A; 4B Vict. o. 62), s. 12 (3) ; Finauce Act, 1897 (60 & 61 Viot, c. 24). 
S, 6 (i)), . 



Part VII.— Exomb Lioi!iit«s, 


■'> ’ 

6TSK 

onmibns, or for antomatic machiaes set up at railway, statioaa or ' 

otiier places (n) ; bnt no one may hawk tobacco (o). UiH)ee8' 

* The licence authorises the sale in any quantities Of mann* ttfCi^oii 
faotured tobacco or of snuff upon which the full duties of icustoms 
or excise have been paid (p). Bi^W. 

The licence expires on the 5th July annually, except where it is 
held for premises licensed for the sale by retail of intoxicating 
liquors, in which case it expires on the date of expiration of tho 
hquor licence (g). , 

1465. Any person who sells tobacco or snuff without having in Penalty for 

force tho necessary licence is liable to a penalty of f60 (r). wUioenM*" 

1466. No excise entry of a tobacco dealer's premises is required, Enity of 
except in tho case of a manufacturer who deals m tobacco in premise*! 
premises adjoining his manufactory, where the piomises used for 
dealing must be entered with the factory (s). 

1467. An officer of ciiHtoms and excise may go upon tho premises Powers of 

of a tobacco dealer at any time and take samples of tlie stock on ofticfr 

payment for them at the wholesale maiket rate (a); and he may 

seize any prohibited materials, adulterants or smuggled goods in 
the possession of the dealer (6). 


(n) Revenue Act, 1884 (47 & 48 Viot c 62), s 12 ; Finance Act, 1897 
(60 & 61 Vicfc c 24), B 6 Whcie a peison takes out a tobacco dealer’s 
licence for automatic machines at a railway station or other public place, 
this 18 regarded as covering any number of machines he may erect at that 
place ; but more than one peison may hold licences for such machines at 
the same pubhc place 

(e) Tobacco Act, 1842 (5 & 6 Viot c 93). s 13, A person found hawking 
may be aiiestcd by any utficer of customs and excise (th^d ) ; and t?ee 
title Markets and Fairs, Vol XX , p 56, note (k). 

(p) A dealer may not, however, sell or expose tor sale sweetened tobacco 
which is not enclosed in excise labels (Manufactured Tobacco Act„ 1863 
(26 & 27 Vict c 7), 8 6) liabels must be obliterated by tho vendor 
{ibid , B 8) : and, as to such labels, see p 619. ante 
{q) Excise Licences Act, 1825 (6 Geo 4, c 81), s 16 ; Revenue Act, 
1889 (52 & 53 Vict c 42), s 23 Retail licences for the sale ol intoxicating 
liquors expire on the 30th September annually, except when held in 
conjunction with a wholesale dealer’s licenco for the sale of the same 
liquor, when they expire on the 30th June; see title Intoxicating 
Liquors, Vol XV III , p 20 
(r) Excise Licences Act, 1825 (6 Geo. 4, c. 81), s 26 
(a) Revenue Act, 1867 (30 & 31 Vict. ci 90), s. 8 ; as to such entry, see 
the provisions lelating to manufactuiera, p, 645, ante 

(a) Tobacco Act, 1840 (3 & 4 Vict. c. 18), s 3; Revenue Act, 1867 
(30 & 31 Viot c 90), s 10. If on analysis of a sample thus taken it is lound 
to be in any manner adulterated, a penalty of £200 is incurred ; oi, if it 
18 fqund to contain more than 32 per cent of moisture or a greater 
proportion of oil than 4 per cent , a jieiialty ot £50 is iiiourred and the 
goods are forfeited (Tobacco Act, 1842 (5 & 6 Vict c 93), s 3 ; Customs 
and Inland Revenue Act, 1879 (42 & 43 Vict. c. 21), s. 27 ; Customs 
and Inland Revenue Act, 1887 (50 & 61 Vict. o. 16), s. 4; Finance Act, 
1904 (4 Edw. 7, c. 7), 8. 3 ; Oil in Tobacco Act, 1900 (63 & 64 Vict. c 35), 
s. 1). A dealer is liable to the penalty for having adulterated tobacco in 
his possession even where he was not aware of the adulteration {E, v* 
Woodrow (1846). 16 M. & W 404). 

(b) Tobacco Act, 1842 (5 & 6 ViCt. c. 93), ss 4, 6. On a charge of 
having prohibited matedais in his possession, it is not necessary to prove 
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Trade or 
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Sales of 
tobacco not 
requiring 
licence. 


Who must 
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The licence. 


1468. A tobacco manufacturer (c) is not required to take out a 
dealer’s licence in respect of the sale by him at his entered premises^ 
of tobacco produced at his factory (d). The holder of a passenger 
vessel licence («) may also, without further licence, sell tobacco on 
the vessel to the persona to whom, under his licence, he is entitled 
to sell intoxicating liquors (/) ; and no licence is required for the 
sale in a diity-fiee warehouse of imported tobacco, provided that the 
quantity sold at one time is not less than an entire package of the 
tobacco as mipoited (fj), 

Sub-Sect 25. — Wme Dealers {Wholesale). 

1469. Every person who sells foreign wine {h) in any quantity not 
less than ‘2 gallons or one dozen reputed quart bottles at any one 
time to one jieison must take out a wholevsale wine dealer’s licence 
for his premises (i). 

The licence, for which no justices’ licence need be held(/:), 
authorises the sale also of British wines, sweets, mead or meiheglin 
in wholesale quantities for consumption ofl the piomises. It is 
granted at a fixed sum irrespective ot tlie value oi the premises (i), 
and expires on the 30th June annually (a/) 

against the dealer that he inlended to mix them with the tobacco 
{Lockwood V A -0 (1842), 10 M W 464, Ex Ch ) 

(c) As to tobacco manafactureis, see pp 645 et seq . ante 

(d) See p 647, ante There is no conesponding privilege of selling home- 
giown tobacco grown oi (’iiied by himself given expressly by law to a 
licensed grower or curer, but it is submitted that this would not prevent 
the Commissioneis granting such a piivilege by regulation, see Stat. 
R. &0. 1911, p 427, 1 6 

(e) As to such licences, seep 66.2, ante 

if) Finance (1909-10) Act, 1910 (10 Edw. 7, e 8), Sched L, D, 
Provisions applicable to Passenger Vessel Licences, 2; and see title 
Intoxicating Liquors, Vol XVIII , p 105 

ig) Excise Licences Act, 1825 (6 Geo. 4, c 81), b. 12, and, as to imported 
tobacco, see p 607, ante 

{h) *As to the modning of “wme,” and as to the arhcles comprised 
under the term “ sweets,” see title Intoxicaiing Liquors, Vol XVIII, 
p 7 Any liquor sold or offered for sale as toicign wine, or under a name 
by which any foieign wdne is geneially known, is held as against the seUer 
to be foreign wme (Refreshment Houses Act, 1860 (23 & 24 Vict o. 27), 
s. 21 ; Biehards v Banks (1887), 68 L. T 634) Any fermented hquoi 
containing more than 40 per cent of proof spint is taken to be spirits 
(Refreshment Houses Act, 1860 (23 & 24 Vict. o 27), s 21) 

(i) Finance (1909-10) Act, 1910(10 Edw. 7,c 8), Sched. I , B, Provisions 
applicable to Wholesale Dealers’. Licences, 1 ; and see title Intoxicating 
Liquors, Vol. XVIII., pp 11, 12 Where a foreigner has no office or 
place of residence withm this country, a wholesale dealer’s hcence is issued 
to him for his address abroad This licence authonses him to solicit, take, or 
receive orders for the sale of wme through bond fide travellers in England 

(k) Licensing (Consohdation) Act, 1910 (10 Edw. 7 & 1 Geo. 6, o. 24), 

B 111. 

{1) Finance (1909-10) Act, 1910 (10 Edw 7. c 8), Sched. I., B, 
Provisions applicable to Wholesale Dealers’ Licences, 3. The rate at 
present m force is £10 lOs ; but if the holder of the licence also holds a 
licence to fetail wine, the duty payable on*the dealer’s hcence may be 
reduced by 60 per cent , provided that the total sum payable on both is 
not less than £10 10«. {xbid , 4). A beginner may obtain a licence at a 
proportionate part of the whole year’s duty, according to the part ot the 
year still to run (Finance Act, 1911 (1 & 2 Geo 6, c. 48), s. 8). 

(m) Pmanoe 1 1909-10) Act, 19l0 (10 Edw. 7 c. 8), s, 49 (2). 



Part VIJ.- Ezoisx Liobhors. 


1470. Any person who deals in foreign wine without having in Sbot. 8. 
force the necessary hcence is liable to an excise penalty of i^lOO (n). Licences 

’ 1471. The applicant is not required to make entry of his place of ** 

business with the excise authorities, unless lie also sells spirits on the 
same premises or on premises not more than 600 yards distant (o). — 

1472. A wine dealer must not mix for sale any foreign wine with 

any British wine, or sell or oiler for sale any British wine which out licence, 
contains more than 16 per cent, of foreign wine, or sell or offer for When entry 
sale any Biitish wine to which spirits have been added for any requ^d. 
other purpose than to fortify it (p). Piolnbition 

1473. A hctjncG IS not recjiiired for tlio Scilo of foreign wine in mixing 
bond in quantities of not less tlian 100 gallons at one time to the when licence 
same person and in the casks in whicli imported (q), A free vintner not required, 
of the city of London may also sell wine in wliolesale quantities 

without taking out an excise licence (?). Nor need an excise licence 
be taken out by a person holding a hcence to sell wine granted by 
the corporation of the city of Oxford as repiesenting the chancellor 
or vice-chancellor of the University of Oxloid(s), or a licence granted 
by the chancellor, masters, and scholars of the Univeisity of 
Cainbiidge, oi a licence granted by the mayor or burgesses of the 
borough of St Albans (0- 

Sub-Sect 26 — ]\nie UtimhiB 
{i ) “ On " hienu'i 

1474. Eveiy person other than the holdei of a spirit retailer’s Who must 
on-licence who wishes to retail wine for consumption either on or be licensed 
off the promises must take out a wine retailei’s on -licence (?a). 

The applicant must hold a justices' licence (r), and must have QuaiihcAtiom. 
made entry with the local officer of customs and excise of the pre- 
mises for winch the licence is to be issued (a). He must also be a 
person who is not disqualified to hold a wine licence (&). 

(n) Finance (1909-10) Ad, J910 (10 Edw 7, c % a 50 (2). 

(o) EACibe Act, 18.36 (5 &: G Will 4, c 39), as 3, 4 

Ip) peculations ot tlie Comniiasjoneis dated 8tli March, 1912 

(gf) Excise Licences Aci , 1825 (6 Geo 4, c. 81), a 12 , Revenue Act, 1867 
(30 & 31 Vict 0 90), a 17 

(r) Excise Licences Act, 1826 (6 Geo 4, c 81). a 30; Welts v Atteii- 
hoiough (1871), 24 T 312 I'he nght to sell wine without licence is 
confined to vintners who have obtained their positions by patnmony oi 
servitude, and is limited to London and the other towns defined in the 
charter of the Vinters’ Company, and see title Intoxicating Liquors, 

Vol XVIII., pp. 9, 10 A vintner mfty sell only at one set of premises, 
of which he is lequired to make entry with the local officer of customs 
and excise (Revenue Act, 1862 (25 & 26 Vict c. 22), a 16). 

(«) See Oxford Corporation Act, 1890 (53 & 54 Vict, c. ccxxiii.), s. 119, 

(t) Excise Licences Act, 1825 (6 Geo 4, c. 81), s. 30. 

•(w) Finance (1909-10) Act, 1910(10 Edw 7, e. 8), s 43, and Sohed. C, 

The hcence also authorises the sale of sweets or made wines in retail 
quantities (thid,. Provisions applicable to Retailers’ Licences, 4) ; and see 
title Intoxicating Liquors, Vol. XVIII , pp. 13, 14. 

(v) Licensing (Consolidaition) Act, 1910 (10 Edw. 7 & 1 Geq 6, o. 24), s 1. 

As to justices^ licences, see title Intoxicating Liquors, Vol, XV1IL> 
pp. 21 et ieq. 

(а) Refreshment Houses Act, 1860 (28 & 24 Vict. c. 27), s. 23. As to 
excise entry, see p. 610, a/nte. 

(б) A person who has been convicted of fdony ot of selling spirits without 
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Mixed wines. 


1475. The rate of duty chari^;eable depends upon the annual 
value of the licensed premises (r). 

The licence expires on the 30th September next following the' 
date of issue, exce]it when held by the holder of a wholesale dealer s 
licence, w'hen it expires on the 30th June {d). 

1476. A penalty of ;£50, or treble the full licence duty, at the 
election of the (loiumissioncrs, is incurred by anyone selling wine 
by retail without the necessary licence (r) 

1477. A wine retailer is under the same restiictious as to mixing 
foreign with British wine and as to selling wines so mixed as a 
wine dealer (y). 


When licence 1478. A licence need not be taVen out by a freeman of the Free 
not required. Vintuers' Company ()t the City of London for the sale of wine m one 
sot of proiiiifaes of which he has made entry with the propei oflicer 
of customs and excise, and which is within the area to which the 
company's charter extends (g). 


(ii.) “ Off** Itcencet. 

Who must 1479- Every person (h) desirous of selling wine by retail for 
beheentied consumption ofif the premises only must take out a licence, tlie 


a liconoo is disqualified to bold a licence to sell wine by retail (Refreshment 
Houses Act, (23 & 24 Viet, c 27), s 22) and ior a list of persons dis- 
qualified to hold a licence to retail intoxicating liquors geneially, see 
note (7), p. 670, ante , and see title Inioxic 41 ino Liquors, Vol. XVIII , 
pp 54 ei seq A licence granted to a disqualified jieison is void (2A v. 
ytne(Uld),L. R lOQ B. 195). 

(c) The scale at presrnt in force is ; — 

£ 8 d. 

Wheio the annual value of the pieimses is under i 10 . 4 10 0 
£30 and under £50 . . . . 6 0 0 

£50 „ £100 . . .0 0 0 

. £100 and ovei . . . , . 12 0 0 

(Finance (1909-10) Act, 1910 (10 Kdw. 7, c. 8), Schrd 1, C, scale 4) 
'J'liis duty IS subject to a deduction ot ono-sevonth in the case ol a six- 
day or early-closing licence, and ol two-sevenths 111 the case of a six -day 
anil eaily-closing licence (Licensing ((Consolidation) Act, 1910 (10 Edw. 7 
Ac 1 Geo 6, c 24), s 60), see title iNToxirAxiMO Liquors, Vol. XVlIl , 
pp 91, 92 A licence may be obtameil hy a beginner at a propoitionate 
part of the year’s duty (Finance Act, 1911 (1 & 2 Geo 5, c 48), s. 8). 

(d) Finance ( 1909-10) Act, 1910 (10 Edw 7, c 8), 8.49(2) 

(c) 7hid.,B 60(3). 

If) Regiildtions of the Commissioners dated 8th March, 1912 ; and see 
the text, supra. 

{g) Excise Licences Act, 1825 (6 Geo. 4, c. 81), 8 3 ; Revenue Act, 1862 
(25 & 26 Viet c 22), s. 16. He is required to have obtained his freedom by 
patrimony or servitude; and see, furtbor, title Intoxicating Liquors, 
Vol XVIIL, pp 0, 10. Duly qualified chemists and druggists are allowed, 
under the regulations of the Commissioneis, to sell without licenoe bond 
jjde medicjiled wines recognised by the Bntisb Fharioaoopojia ; and see 
ibid., r 16 

{h) Tlie holdei' of a publican’s licence and the holder of a wine-retailer’s 
on-lieence may sell without further licence wine by retail for consumption 
off the premises (Finance (1909-10) Act, 1910 (10 Edw. 7, 0. 8), Sohed. L, C, 
Frovisions apjilicable to Retailers’ On-Liconces, 1, 2) ; and see title Intoxi- 
cating Liquors. Vol, XVIII , pp. 13, 14. 



Part VIL— Exois:b LicmcBs. 

duty upon which depends upon the annual value of the premises 
to be licensed (0- 

The applicant must hold a justices* licence (k) and malce entry 
with the local officer of customs and exci^iO of the places lu which 
he intends to sell or store the liquors to be retailed (/), 

1480* The licence, whenever taken out, expires on the 80th 
September next following, except when held by the holder of 
a wholesale dealei's wine licence, when it expires on the 
30th June(?7i), 

It authorises the sale of sweets or made wines as well as foreign 
wine (n). Foreign wine may not be sold m open vessels or m any 
quantity less than one reputed pint bottle (o). Neither foreign wine 
nor sweets may be sold in quantities of 2 gallons or one dozen 
reputed quarts or upwards at any one time to one person (p). 

1481. Any person who sells wine by retail for consumption off 
the premises, without having in force tlie necessary licence, is 
liable to an excise penalty of i!50, or to treble the licence duty, at 
the election of the Commissionois(q) 

1482. A free vintner may sell wune by retail for consumption off 
the premises without taking out a licence (?*). 


(i) The rate at present m force is : — 

For premises ot an annual value not exceeding £20 
Exceeding £20 but not exceeding £30 
£30 . £60 

£60 „ £76 


£76 

£100 

£260 

£600 


£100 

£250 

£500 


£ 8. d. 

2 10 0 
3 0 0 

3 10 0 

4 0 ,0 
4 10 0 
6 0 0 
7 0 0 

10 0 0 

I., C, scale 7). When 


(Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), Sched 
held in conjunction with a wholesale wine-dealer’s licence a reduction may 
be allowed in the whole duty payable on both ; i^ee note (1), p. 680, cmle 
A licence at a proportionate part of the year’s duty may be granted 1;0 
a beginner (Excise Licences Act, 1825 (6 Geo. 4, c 81), s 18, as amended 
by the Fmance Act, 1911 (1 & 2 Geo. 6, c. 48), s. 8); and see title 
Intoxicating Liquors, VoL XVIIL, p. 18 

(£) Licensing (Consolidation) Act, 1910 (10 Edw 7 & 1 Geo. 5, c. 24), 
si. As to justices’ licences, see title Intoxicating Liquors, Voi XVIIL, 
pp. 21 et seq. 

(l) Refreshment Houses Act, 1860 (23 & 24 Viot. o. 27), s. 23 As to 
excise entry, see p 610, ante 

(m) Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), s 49; and see title 
Intoxicating Liquors, Vol XVIIL, p. 20 

(«) Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), Sched. I , C, Pro- 
visions applicable to Retailers’ Licences, General, 4; and as to the 
meanmg of the terms “ sweets,” “ wme,” and ” foreign wine,” see title 
INTOXICATING Liquors, Vol XVIII , p 7. 

(o) Finance (1909-10) Act, 1910 (10 Edw. 7,o. 8), Sched. L,C, Provisions 
applicable to Retailers’ Off-Tjcences, 3. 

(p) Ihid,, ProviMons applicable to Retailers’ Licences, 1 ; and see title 
Intoxicating Liquors, ^ol XVIII , p. 16. 

{q) Finance (1909-10) Act, 1910 (10 Edw. 7, o. 8), s. 50 (3}, 

(r) Excise Licences Act, 1825 (6 Geo, 4, c. 81), s. 30. As to the con- 
ditions under which he may sell, see note (r), p. 681, ante; and see title 
iNioxiOATiNG Liquors, Vol XV1H., pp. 9, 10. 
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Skot. 4 . — Local Taxation Licences. 

Sot-Sect. l.—In Otnerd{B). 

1483. The duties on licences to deal in game (#), to kill game (a), 
and for dogs (6\ guns (c), carnages (including motor cars)(d), 
armorial bearings (f*), and male Beivants(/) are levied by the county 
councils throughout England and Wales (</). For this purpose 
each county council and its officers have had transferred to them 
within their county the poweis, duties, and liabilities of the Com- 
missioners of Inland Revenue and their officers, with the exception 
of the special privileges of the Crown as regards legal proceedings (h), 
the power to prescribe forms of licence or exemption (i), the issuing 
of licences (A), and the summary powers of distraint or commitment 
for duties m arrear (1). 


Administra- 1484. The council alone has power to institute legal proceedings 
of^counT*”* for any offence in relation to the licences (m); and it may remit 

council ^ or mitigate fines, or stay legal proceedings (?i). It can delegate to 

such of its officers as it may select the powers of officers of Inland 
Revenue to call for the production of licences, to inspect books, 
and to conduct proceedings in court (o). The council also grants 
exemptions from dog licence duty to persons entitled to claim 


(a) As to financial relations between the Exchequer and county 
councils, see title Local Uoveknment, Vol XIX , pp 3o0, 351 

(f) ISee p 656, ante 

(a) See p 694, post 

(h) See p 686, post 

(c) ,See p 695, post 

(d) See p. 689, post 

(«) See p 688, post 

(f) See p 692, post 

(g) The transfer to the councils took place by Order in Council dated 
19th October, 1908 (Stat R. & 0 , 1908, p 470), made under the Finance 
Act, 1908 (8 Edw. 7, c 16), s. 6 

(/i) Order in Councib clause I. ; Finance Act, 1908 (8 Edw 7, c 16), 
B 6 (2)*, applying the Local Government Act, 1888 (51 & 62 Vict o. 41), 
8 20 (4) (lu.). As to such legal proceedings, see pp. 737 et seq., post 

(i) Order in Council, clause II The forms in use at the date of the 
transfer are to be continued until the Treasury shall prescribe some other 
As to such forms, see p 627, ante. 

(k) See p. 545, ante 

(l) Order in Council, clauses IV., XV. The summary powers are those 
conferred on the Commissioners by the Revenue Act, 1869 (32 & 33 Vict. 
c 14), 6. 30 ; see p. 737, post The licences are issued at money order 
post offices 

(m) Order in Council, clause 1 But the police have also power to sue for 
pcaalties for offences against the Acts requiring licences to be taken out 
for dogs (Customs and Inland Revenue Act, 1878 (41 & 42 Viet c 15), 
6, 23) ; and see title Animals, Vol I , pp 403, 404 ; Police, Vol. XXII , 
p 477 

(n) Order m Council, clause I., embodying the Inland Revenue Regulation 
Act, 1890 (53 & 54 Vict c 21), s 35(1) 

(o) ( irder in Council, clause IX These are the powers conferred on officers 
of Inland Revenue by the Game Licences Act, i860 (23 & 24 Vict. c 90), 
8. 10 ; the Ddte Licences Act, 1867 (30 & 31 Vict. c. 6), s 9 , the Revenue 
Act, 1869 (32 & 33 Vict. c. 14), s 33 ; the Gun Licence Act, 1870 (33 & 34 
Vict e. 57), B 9 ; the Customs and Inland Revenue Act, 1878 (41 & 42 
Vict. c. 1S)» 8 22 ; and the Pistols Act. 1903 (3 Edw. 7, o. 18), s. 3. 
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them ; and may make such administrative arrangements generally 
for the exercise of its powers as it may think iit(p). 

1485. The council must icpay (q) or make any allowancob due in 
respect of licence duty paid under the Bevimue Act, 18Gf), s. *213 (r), 
and must make retiuns annually to the Local Government Board 
of all lepaynients made and penalties received hy the council (-s). 
The council must also keep the statutory registers of licences (f), 
and issue thepenodical forms and notices lequired to be sent out in 
connection with the licences (a). 

1486. The licences taken out in respect of armorial bearings (6), 
carnages (including motor cars)(c), and male servants (d) aie known 
as establishment licences 

Every person liable to pay establishment lic<‘U(*(i duty must, within 
twenty-one days fioin the date on which he first Ix^came hahlo, fill up 
an olhcial foini of declaiation setting forth the particulars of Ins 
liability and deliver it at one of the oflices authorised to issue the 
licences which ho is liable to take out(r). 

1487. The licences aie o))tainable at the money oulei ])ost olllces 
authorised by the Postmaster-General to giant them (y ). 

The holder of an establishment licence is requiied, with in a 
reasonable time after demand, to produce to an authoribed otticer 
of the county council the licence held by him, and to allow the 
officer to read and examine it (g). 

An establishment licence may during its cunoncy be transfer! od 

(^>) Older 111 Council, clause XTIT As to suth exoinptionrf, fee bile 
Animals, Vol f,p 404; aiidbeqp (>87, pui# 

{q) Ordei in Council, clause VJ As to repayments of liceuce duty 
generally, sco p 629, (inie 

(r) 32 & 33 Vict c 14 

(fi) Order in Council, clause VII 

{t) Ihid , clause XIV Tliobc are required to be kept under the Game 
Licences Act, 1860 (23 & 24 Vict c 90), s 16; the Dog Licences A4t, 1867 
(30 & 31 Vict. c. 5), s 6 ; and the Gun Licence Act, 1870 (33 & 34 Vict. 
0 . 67), s 6. 

(а) Order in Council, clause XVI. 

(б) See p 688, post 

(o) See p. 689, post 

(d) Kevenue Act, 1869 (32 Ac 33 Vict c. 14), s 18 ; Customs and Inland 
Revenue Act, 1S88 (51 & 52 Vict. c. 8), s. 4 ; Locomotives on Highways 
Act, 1896 (59 & 60 Vict. c 36), s. 8 ; Motor Cal' Act, 1903 (3 Edw 7, c 36), 
s. 12 ; Finance (1909-10) Act, 1910 (10 Kdw 7, c 8), s 86 As to hcences 
m respect of male seivants, see p 692, post 

(s) Revenue Act, 1869 (32 & 33 Vict c 14), s. 27 Wheie a licence is 
already held and liability continues, the declaration must be made and the 
licence taken out before the end of Januaiy of the year following that for 
wlych the licence was taken out. It is not necessary that the liability 
should continue for the period of twenty-one days (Spencer v. Sheerman 
(1871), 23 L T 873 ; conipaie B v Valid (1867), 5 Macpli. (Ct. of Sess.) 
288 ; S-peah v Powell (1873), L. R. 9 Exch. 25 ; Whitham v il/oms (1905), 
03 L. T 813). One declaration only need be filled up by a person having 
more than one establishment (A.-G. v McLean (1863), 1 H fc C. 750). 

if) Finance Act, 1908 (8 Edw. 7, c. 16), s, 6; and Order in Council 
dated 19th October, 1908 (Stat R. & 0., 1908, p. 470, clause IV.) 

(g) Revenue Act, 1869 (32 & 33 Vict. c. 14) ; Order m Council, 
clause X. 
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Sbot. < to the widow, or to the executors or administrators, or to the 
liocal assif^mees in bankiuptcy of the person licensed {h). 

L^nce^ 1488. The following persons are exempt from lial)ility to make* 

■ any declaration or to take oat establishment licences, namely 

Persons (1) members of the Koyal h’amily (?) ; (2) every repres^entaiive Irish 
exempt. peer (ft) or Irish member of Parliament who is ordinarily resident in 
Ireland and who does not reside in Great Britain except during the 
session of Parliament and for forty days befoie and forty days after 
the session; and (3) persons ordinaiiiy resident in Ireland, and 
residing in Great Britain by order of the Loid-Lieutenant for the 
purpose of public business (/>. The sheriff of any county, or mayor 
or other oflicer of any corpoiation or Royal buigh, is exempt from 
liability to take out an establishment licence in respect of any 
servants or carnages kept by him for the purposes of his ofiice 
during his year ot service (m). 

iiepavmciits 1489 . When licence duty at a higher rate becomes due and is 
paid in respect of any cariiage or armorial bearings by any pei&on 
who holds a licence, the duty paid on the licence held is repaid to 
him (n). 

SxrB-SUJ 2 — 

Annual dog 1490 . Eveiy persoii who keejis (o) a dog of the age of six months 
licence. or upwards is required to take out a dog licence annually (j). 

The licence whenever taken out(r') is granted only on payment of 
the full year’s duty, namely, 7s. 6rf. for each dog, and expires on 
the 31st December of the year of issue (s). It is personal to the 
person in whose name it is granted ; is not transferable (t), and 

(A) Revenue Act, 1869 (32 & 33 Vict. c 14), s. 26 
{») But male servants employed by the committee of a club which is 
subsidised by the Government are not in the service ot the Crown so as to 
make it unnecessary tor licence duty to be paid in respect of them [London 
County Council v Houndle (1911), 105 L. T 211). 

(k) As to these peers, see title Parliament, Vol XXI , pp 626, 627. 

(i) Revenue Act, 1869 (32 & 33 Viet, c 14), s 19 (2) Such peer or 
Irish member of Parliament or person ordinarily resident m Ireland is 
not, however, exempt m respect of any subject-matter of duty employed, 
kept, or used by him in Great Biitain during his residence in Ireland 

(m) Ibid .8 19(1), (2) The shenff or mayor is not exempt from liability 
to furnish the declaration containing particulars of the carriages or servants 
kept or used by him during his year of of&ce [ibid , ss 19 (1), 20) 

(n) Ibid,, s. 23. This applies to the hcences to be taken out on motor 
cars under the Finance (1909-10) Act, 1910 (10 Edw 7, c 8), as to which 
see note (1), p 690, post 

(o) As to the penon who is deemed to be the keeper of the dog, see 
title Animates, Vol I , pp. 403, 404 

(p) As to buiden of proof of age of the dog, see title Akcmals, Vol L, 
p. 404. As to proceedings, see title Game, Vol. XV , p 254 

iq) Dog Licences Act, 1867 (30 & 31 Vict. c. 0), ss 3, 10 , Customs and 
Inland Revenue Act, 1878 (41 & 42 Vict c 15), s. 17 As to the register 
of licences, see title Gamr, Vol XV , p 254 
(r) It takes effect only from the hour and minute of the day on which it 
was taken out [Compbell v. Stranqeways (1877), 47 L J (m. c.) 6) ; and 
see titles Anibuls, Vol. I., pp 403, 404; Game, Vol XV., pp 253, 264. 

{<) Dog Lioepces Act, 1867 (30 & 31 Vict. o. 5), ss. 4, 5 
(i) It is the practice to allow a transfer of the licence granted to the 
master of a pack of hounds in respect of pack to his successor in the 
mastership 
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enidtles the licensee to keep any dog or any number of dogs not 
more than the number specified in the licence at any time during 
* its currency (a). 

The holder of a licence is required to produce it when requested 
to be read and examined by an officer of the county council of the 
county within which he keeps the dog (b) 

1491. A dog licence need not be taken out by a blind ])erson in 
respect of a dog kept and used solely b} such person for his or her 
guidance (c), nor by the master of a duly licensed pack of hounds 
for whelps under the age of twelve months and never entoied or 
used with the pack (d). 

Exemption from dog licence duty may also be obtained for not 
more than two dogs by a fanner keeping them solely for tending 
sheep or cattle on a farm, or by a shepherd using the dogs in the 
exeiciso of his calling or occupation. Ihe occnpiev of an unenclos(3d 
sheep farm who owns a ceiiam number (c) of sheep may obtain 
exemption in respect of a number of dogs and kept by him solely 
for tending sheep on the farm (/). 


(a) For the penalty for keeping a dog without a licence, or for keeping 
more than the licensed number of dogs, see Dog Licences Act, 1867 (30 
& 31 Vict c 6), 8. 8 ; title Animals, Vol I. p. 403 On a conviction 
for a second or subsequent offence the justices may not mitigate the 
penalty to less than oiio-foiuth {Murray v Thompson (1889), 22 (i B. D. 
142) ; and as to lecovoiy of duties and penalties, see p. 737, post. 

(5) Dog Licences Act, 1867 (30 & 31 Vict c. 6), s. 9; Finance Act, 
1908 (8 Kdw 7, c 16), s 6 ; and sec Order in Council, dated 19th October, 
1908, Stat R & 0 , 1908, p 470, clause X He might, however, show 
that failure to pioduce was justiliable m the particular circumstances 
of the case (Ptclard v Sears (1875), Times, 7th August) 

(c) Customs and Inland Revenue Act, 1878 (41 & 42 Vict. o 16), s. 21 

(d) Ihid , s 20 In this and the preceding case no certificate of 
exemption need be held 

(c) For these numbers, see title Animals, Vol. p 404 

(/) Customs and Inland Revenue Act, 1878(41 & 42 Viot c. iff), s 22. 
In these cases a certificate of exemption must he held This ceHificate 
is granted by the proper officer of the county council, and expires on the 
3l8t December next lollowing the date of issue (Customs and Inland 
Revenue Act, 1878 (41 & 42 Vici c 16), s 22 ; Finance Act, 1908 (8 Edw 7, 
c 16), s 6 , Stat R & 0 , 1908, p 470, clause XU I ). The grant of the 
oeitificate requires the pievious consent of a petty sessional court (Dogs 
Act, 1906 (6 Edw 7, c 32), s 5 ; Dogs Act Rules, 1906 (Stat R & 0., 
1906, p. 144). Where a certificate of exemption is claimed by a farmer for 
two dogs, the justices are not entitled to refuse then cousent to the grant 
of such certificate solely on the ground that only one dog is necessary for 
fending the stock on the farm {Johnsoii r WUson, [1909] 2 KB. 497). 
But the county council has an absolute discretion to give or refuse a 
certificate of exemption {Graham v. Ilatg (1894), 68 J. r. 835; Phillips 
Y.^Evam8, [1896] 1 Q. B 306 ; Stat R. & 0 , 1908, p. 470, clause I.). The 
possession of the certificate does not exempt, unless the dog is kept solely 
for the purpose of tending sheep and cattle {MaeJeenzte v Scott (1906), 
(K B. D ), 7th March, unrepoilod) ; but some evidence must be given to 
show that the dog for whidi the certificate is held was used otherwise than 
in tending sheep and cattle on the farm (James v. Nicholas (f880), 60 J P. 
292). All isolated instance of the use of the dog for catching rabbits with 
the knowledge of, but without encouragement on the part of, the owner 
would not be sufficient to destroy tbe exemption {Eqmv, Fhyde (1910), 
102 L. T. 745) , and see, further, title Animals, Vol. I,, p, 404, note (ti). « 
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Bitb-Sect 3.<^Amortal Beartngs, 

1492. Every perbon who wears or uses armorial bearings is' 
required to take out a licence annually, the rate of duty upon which 
depends upon whether the bearings are worn or used on a carriage, 
or are otherwise vorn or used(gf). The licence must be taken out 
whatever the character of the armorial bearings, and whether they 
are registered m the College of Arms or npt (/i). 

1493. Ap[)licatiou for the licence must be made on an official 
form of declaration, and the duty must be paid within twenty-one 
days from the date when the applicant first became liable in the case 
of new licences, and within the month of January of each year in 
the case of renewals (i). 

1494. The licence, whenever taken out, can be granted only on 
payment of t)ie*full years licence duty, and expires on the 31st 
December following (A). 

1495. Any person who wears or uses armorial bearings without 
having a licence in force, oi who wears or uses them otherwise than 
he is entitled by his licence to do, is liable to a penalty of dU20 (/). 

1496. A licence need not be taken out by any person duly 
licensed by the pioper authority to keep or use a public stage or 
hackney carriage (m) in lespect of any armorial bearings worn on 
such carriage; nor by any person who by right of office wears or 
uses any ot the arms or insignia of any momber of the Jioyal 
family or of any corporation or iioyal burgh {7i). A member of an 


(q) Revenue Act, 1869 (32 & 33 Viet c 14), s 18 Wlioie the aimonal 
healings aie used or woin on a carriage the rate of duty is £2 28 , wheie 
otherwise used or worn the late is £1 la A licence taken out at tlie 
higher rate covers use of the annoiial beanngs m any way, whethei on a 
eainago pr otherwise ^ Any person who keens a carnage, whether owned or 
lined by him, is deemed to weai or use any aimonal bo^iimgs painted, 
maiked, or otherwise worn on the cainage (ihid , s 19(14)) 

{h) Ibid , 8 19 (13) , IiiUind Ilevenue v Cowan (1896), 33 Sc L. R 564 
As to legistiation ot arms, see titles Name anp Arms, Ciianoe of, 
Vol XXl., pp 353,354; Peerages AND Digmties, Vol XXII , pp 288, 
289 

(i) Revenue Act', 1869 (32 & 33 Yict c 14), ss 22, 27 This a])plie8 also 
whore a person Uahle to licence duty at the lower late becomes liable to 
take out a hoence at the higher rate The lorm ot declaration upon which 
application is made for the liceupe may bo a gonei.il one containing par- 
ticulars of other establisliment licences or dog licences required by the 
applicant ; see p 685, ante 

(k) Revenue Act, 1869 (32 & 33 Vict c 14), s 18 As to transfci ability 
of the licence dunng its currency, see p 685, ante 

(l) Revenue Act, 1869 (32 Ac 33 Vict c 14), s 27 

(m) lbid,& 19(15); seep 691, posi / and as to hackney can iages, ’see 
also title Streep and Aerial Traffic 

(n) Revenue Act, 1869 (32 & 33 Vict o 14), s. 19 (1), (15) It is not the 
practice to require the individual members ot a club to take out a licence 
to use at th© club any armoiial bearings lor flie use of which the club is 
licensed, nor to require the other members of a family to pay licence duty 
for using the armorial bear nigs on paper, plate, or the like, where the head 
of the family holds a licence For exemptions from establishment licence 

, duty generally, see pp. 685, 686, a/ntb. 
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incorporated society must, liowever, take out a licence if he wishes 
to use the arms of the society on his letter paper (o). 

Sub-Sect. 4 -Carnaqe'^ and Motor Cars 

1497. Every person who keeps ( ;>) a can lage (a) is required to take 
nut a licence at the appropuate rato(6). Ii the carnage is let on 
lure for a period less than a year, the licence must l)e taken out by 
the owner ; if for a year oi upwaids, by the liirer (<*). 

1498. Any person wlio keeps a carnage viLhout being licensed, 
or who keejis a greater nuiiibei of carnages than ho is imthonsed 
hy licences held by him to kee]), is liable t(» a ])enalty of 1‘20 (d) 

1499. The licence duty payable on a (airitige ('tliei* than m 
hackney carriage (c), and not being a motor ( t ), depends upon the 
number of wheels on the carriage and, in case it is not diawn oi 
propelled by mechanical power, upon the mim))ey of horses or mules 
by which it is drawn (f/) 

[o) London County Council \ /fuA, [19121 1 K B 245. 

(p) Tho “ keeping ” lu oitloi to involve liability must be by the poison 
tor lus own use or for the pin pose ot letting on hue (Davey v Thompson 
(188b), 34 \V. K 411 , and a cab piopiictoi who has in reserve in hw 
yard a miraber of spare cabs ready for use and intended to be used does 
hot “ keep ” them in this sense until he begins to use them {London 
County Council v Fanhank, [1911] 2 K B 32) 

(a) The term “ carnage ” includes a tiaincai and a motor cai, but does 
not include a railway carnage (Customs and Inland Revenue Act, 188S 
(51 & 52 Vict e 8), B 4(1), Locomotives on Highways Act, 1896 
(59 & 60 Vict c 36), s. 1) , and see title Tramways AhD Light Kail- 
WATS. A railway eaiiiage for this pmpose uicludes an electric tramcar 
lunmng along a public load on hues constructed under an order made 
under the Light Raihvays Act, 1896 (59 & 60 Vict c 48) {A -0. v. 
Yorkshire (Woollen Dibtncl) ElecUit Tramumifs, Ltd, [1907] 2 KB. 
991) 

(h) Revenue Act, 1869 (32 &: 33 Vict c 14), s 18 ^ Customs and Inland 
Revenue Act, 1888 (51 52 Vict e 8), s 4, J^ocomotives on IIighwayH 

Act, 189G (59 & GO Vict c 36), s 8, riuauce (1909-10) Act, 1910 (10 
Edw 7, c 8), s 86 

(c) Customs and Inland Revenue Act, 1875 (38 39 Vict c 23), s 11, 

This applies where the caiiiage is let on a hue-puicha&o agiecmeni, a 
light to resume possession on default in payment ot any instalments ol the 
pui chase-money being leserved to the peison letting on hire (Ra? Ac? v. 
Callow (1877), 2 (J P 1). 558) 

(d) Revouue Act, 1869 (32 6i 33 Vict c 14), s 27 

(c) For defiiiitiou of “hackney caniagis” see pp 691, 692, post 

(7) For definition of motoi cai, see note (l),p 690, post. Motor bicycles 
and motor tiicycles are liable to motoi car duty (Fmance (1909-10) Act, 
1910 (10 Edw. 7, c 8), s 86 (9), Sched. V , Pan II ), 

(g) Where the carnage hats tour or moie wheels, and is fitted or adapted 
to pe drawn by two or moie horses or mules, oi drawn or propelled by 
mechanical power, the annual rate of duty is £2 28, , tor such a carnage 
if drawn by one horse or mule only, £1 1/f , on a cariiage having less than 
four wheels, 15s (Customs and Inland Revenue Act, 1888 (51 & 62 Vict 
c 8), s 4). Liability to duty at the higher i,ite is incurred if the carnage 
is fitted to be, though not ‘proved to have been, diawn by two or more 
horses or mules (Flint v Miller (1891), June 5th, Q. B. D. (unreported)). 
Where a person commences to keep or use a carnage on or after the 1st 
October in any year, he is entitled tp obtain a licence at half the usual 
duty (Customs and Inland Revenue Act, 1888 (61 & 52 Vict. o. 8), s. 4 (2) ). • 


Sect 4. 

Local 

Tstetion 

Licences. 

Carnage 

licence 


Penalty for 
kecjnng 
carnage with- 
out licence. 

Licence dutv 
on carnages 



690 


Revbkub. 


Sect. 4 
tiocal 
Taxation 
Licences. 

Exempted 

Yehicles. 


Licence duty 
on motor cars, 
bicycles, and 
tricycles. 


1500 . No licence is required: — 

(1) for a waggon or cart constructed or adapted for use and 
us^ solely for the conveyance of goods or burden in the cours6 
of trade or husbandry, provided that the owner’s name and 
residence or place of business are legibly painted on it in letters at 
least one inch in length (h) ; 

(2) for a waggon or cart used foi conveying the owner or his 
family to or from any place of worship on Sunday or on Christinas 
Day or Goo<l Friday or any day appointed for a public fast or thanks- 
giving, provided such vehicle is otherwise non-taxable (i) ; 

(3) for any cairiage by reason only of its use, without payment 
or piomise of payment, for the conveyance of electors to or from 
t]ie poll at an election (k). 

1501. The licence duty upon motor cars weighing less than 8 tons 
unladen is assessed upon a scale based on the horse-power of the 
car, the unit of horse-power being calculated according to regulations 
made by the Treasury (1). Licences for motor bicycles or tricycles 
are granted at a fixed rate (9 h). 

As to when a ])erson commences to keep the carnage so as to become 
liable to pay duty, see London County Council v Faiihcinl, [1911] 
2 K B 32. 

(h) Customs and Inland Eevenue Act, 1888 (51 & 52 Vict 'c. 8), s 4 (3). 
The vehicle in order to bo non-taxable must be ejusdem generis with a 
waggon (Danhy v Hunter (1879), 5 Q B D 20) It must be inscnbed 
bctore use (Whitrow v Brown (1891), 56 J P 374) ; and it must be con- 
structed or adapted solely for use, and solely used, for the conveyance of 
goods or burden {Hanworth v. Williams (1903), 67 J P. 315, 3/oo?e v. 
Lewis f [1906] 1 K. B 27 ; Strutt and Parker v. Clift, [1910] 1 K. B. 1, 
distinguishing Egan v. Floyde (1910), 102 L T. 745) Where the cart is 
non-taxable, it does not cease to be entitled to exemption if used 
occasionally by the owner to drive his farm hands to and from their work 
(Laichford v Kelsey {IdOl), 96 L T. 620); nor from the mere fact that 
persons are dnven in it to market for the puipose of selling goods at such 
markejt {Cook v. Hohhs, [1911] 1 K B. 14). The use of a pioperly uisciibed 
vehicle for caiTying circus accessones and performers in a parade is not a 
use “ in the course of trade or husbandry*^ {Syeak v Powell (1873), L B 
9 Exch 25) , nor is use by a traveller for the purpose of collecting debts 
and obtaining orders {Whiiham v Moms (1905) 70 J P 11), but a dog- 
cart fitted and used for carrying samples may be, if so found by tbc 
magistrate {Collman v, Stokes (1910), 103 L T. 592) 

(i) That is, when the waggon or cart is duly inscnbed and is otherwise 

used solely for the conveyance of burden in the course of husbandry 
(Customs and Inland Revenue Act, 1872 (35 & 36 A^ict c. 20), s 6) ; see 
the text, supra, ' 

(k) Corrupt and Illegal Practices Prevention Ael, 1883 (46 & 47 Viet 
c. 51), B. 14 (4); and see title Elections, Vol. XII , p 304. For general 
exemptions from estabhshment licence duty, see p. 686, amte. 

{1) The oar must be one propelled by mechanical power, must not be used 
for the purpose of drawing more than one vehicle, and the combined weight 
oi the car and vehicle unladen must not exceed 4 tons (Locomotives on 
Highways Act, 1898 (59 & 60 Vici c 36), s. 1 ; Motor Car Act, 1903 
(3 Edw. 7, 0 . 36), 8. 20; Finance (1909-10) Act, 1910 (IQ Edw. 7. c. 8), 
«. 86(1)); and see title Stkeet and Aerial Traffic The Treasury 
having made regulations under the last-mentioned provision, the duty 
is to be calculated in accordance with these, whatever be the actual 


(m) For note (m), see next page. 
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1502. No licence is required for a moiior fire engine or aiubu- < 

lance (n). Local 

r An officer of the Army Motor Reserve who uses a car kept by Taxation 
him for the purposes of the Reseive for at least six days in any Licences, 
year may obtain an allowance in respect of the yearly duty Exempted 
payable on the car proportionate to the number of days in the year motors, 
for which the car was so used(o); and a duly qualified medical Allowances 
practitioner may obtain a licence for a motor car kept by him for 
the purpose of his piofession at half the usual rate(p). 

1503. A hackney carnage licence must be taken out annually Haoknej 
in respect of every carriage Kept or used to stand or ply for hire, 

and for any cauiage let for hire by a coach-builder or other 


horse-power of the car (London County Council v. Turner HOIl). 105 
L T. 380) The Treasury regulations provide that the horso-powei of any 
motor car denying its motive power wholly from a steam or other engine 
worked by a cylinder or cylind(‘Tfl is to bo taken as . — (1) In the case of a 
single-cylinder engine, the hoise-power attnbutablo to the cylinder of the 
engine, and in the case of an engine having two oi moie cylinders, the sum 
of the horse-powers of the separate cylmdeis The horse-power attributable 
to any cylinder is taken as pioportional to the square of the internal 
diameter of the cylinder calculated on the basis of 1 horse-power for every 
2J square inches in the case of a single-acting cylinder having a single 
piston, or for every l/j squaie inches in the ease ol such a cylinder having 
two pistons, or for 11 squaie inches in the case ol a doiible-aciinp cylinder 
having a single piston (2) Wheie a motor car deiives its motive power 
otheiwise than hoin an engine worked by a cylmdei or cylinders, it is to 
be deemed to be of a hoise-power exceeding 12, but not exceeding 15, 
provided that where the motive power is deiived in part from an engine 
worked by a cylinder or cyhnders, the horse-power is not to be taken to be 
less than that attributable to such cylinder or cyhnders. (3) Where, in 
consequence of exceptional design or construction of the engine, the horse- 
power calculated accoiding to these rules is substaotially less than the 
actual horse-power, it is to be taken to be the same as that of a car of equal 
efficiency deriving its motive power from an ordinary cylinder en^ne 
X motor car of a weight exceedmg 3 tons might be liable to carnage licence 
duty at the ordinary rate. • • 

(m) The rates of duty ac present in force aic — 

£ s. d. 


Motor bicycles and motor tricycles . . 10 0 

Motor cars not exceeding 6^ horse-power . 2 2 0 

Exceeding 6^ but not exceeding 12 horse-power 3 3 o 

12 „ 18 4 .4 0 

16 26 6 6 0 

26 33 8 8 0 

33 40 10 10 0 

40 80 21 0 0 

60 42 0 0 


(Finance (1909-10) Act, 1910 (10 Fdw. 7, c. 8), Sebed V . Part II ) A 
licence may be obtained at half the appropnate rate where the car was 
first kept or used after the Ist October m any year (Customs and Inland 
RelVenue Act, 1888 (51 & 52 Vict. c 8), s 4 (2)). As to keeping.” 
see note (p), p 689, ante. For allowance or repayment of licence' duty, 
see p. 620, ante 

(«) Finance (1909-10) Act, 1910 (10 Edw 7, o. 8), s. 86 (6). 

(a) Ihtd., s. 86 (5). He* IS required to produce an officia^eertificate of 
the use. 

(p) Ibid,, B. 86 (4). A certificate of the appropriate county council that 
the appUcant is entitled to the allowance must be produced with the 
deolaratio'D when tberbcence is taken nut (Deokiirabion Fom 1 A). 
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Local 
Taxa/ion 
Licences. 

Licence duty. 

Motor 
hackney 
carriage duty. 


Serranta in 
rebpect of 
whom licence 
18 necessary 


person whose business it is to soil or let carriages for hire, pro- 
vided that the carriage is not let for a period of three months or 
more (q). ^ 

1504. The duty payable on a hackney carriage is a fixed sum 
irrespective of the character of the carnage (/ ). 

In the case of a motor hackney carnage weighing unladen not 
less than 1 ton and not more than 3 tons, an additional duty is 
chargeable on it as a light locomotive (s). 


Sub-Sect 5 — Male Senanin 

1505. A male seivant’s licence must be taken out by every 
person who employs a male servant in any of the following 
capacities .—//f a/ cVhotd^ house steward, master of the horse, 
groom ot the chambers, lalet de chandne, butler, under-butler, 
clerk of thokitcjien, confectioner, cook, house porter, footman, page, 
waiter, coachman, groom, motor-car diiver, postilion, stable-boy, 
gardener, under-gardener, park-lcoepor, gamelveeper, under-game- 
keeper, huntsman, or wliippei-m (t) 

(q) Customs and luland Revenue Act, 1888 (51 & 62 Vict c 8), s 4 
An omnibus running along a fixed route, altlioiigh not lined by any 
particular passenger, is a hackney carnage {Uiclmnn v. Birch (1889), 
24 Q. B. D. 172) , and see title Street and Aerial Traffic A carriage 
let for three months or more is chargeable with duty as an ordinary 
carnage or motor ; see p 689, ante 

(r) The rate at present in loico is 156 When the carnage is first kept 
or used after the Ist October in any year, a licence is granted at half 
the yearly rate (Customs and Inland Revenue Act, 1888 (51 & 52 Vict 
c 8), s 4) It IS subinitiod that the licence at the leduced rate might be 
obtained where the carnage was kept before the Ist October m any yeai, 
piovided it was not also used prior to that date; see London County Counril 
V Fairhamdc, [1911] 2 K B 32 

{s) Locomotives on Highways Act, 1896 (59 & 60 Vict. c 30), s 8 ; 
Finance (1909-10) Act, 1910 (10 Edw 7, o 8), s 86 (3) This duty is charged 
at the ♦following rate ^ 

£ 8. d. 

Where the weight exceeds 1 ton but does not exceed 

2 tons unladen 2 2 0 

Exceeds 2 tons unladen 3 3 0 

The full duty for the year must be paid for the light locomotive, no matter 
when the, licence is taken out The Local Government Board havmg, by 
regulations (Stat R. & 0., 1904, p 522) dealing with the use of motor 
oars on highways, provided that, subject to the conditions laid down m 
the Order, a motor car might be used on a highway if the weight ot the cai 
unladen does not exceed 5 tons, or, with the weight of any unladen vehicle 
drawn by it, 6^ tons, the additional light locomotive duty has, since the 
coming into force of the regulations been levied on cars not exceeding 
5 tons weight unladen. It is diflicult to see what is the legal justification 
for this impost on cars between the weights of 3 tons and 5 tons. 

[i) Revenue Act, 1869 (32 33 Vict c 14), ss 18, 19 (3) , Motor Car 

Act, 1903 (3 Edw 7, c 36), s. 13 The employment, to involve liability 
to pay the licence duty, must be in one of the enumerated capacities 
{Wliit‘*ley V Bums, [1908] 1 K. B. 705) The person who furnishes a male 
servant on Ijire is regarded as the employer o^the servant (Revenue Act, 
1869 (32 & 33 Vict c 14), s 19 (4) ). The occasional or partial use in a 
taxable capacity of a male servant ordinarily employed m a non-taxable 
capacity docs not involve hability to pay licence duty (Customs and 
Inland Revenue Act, 1878 (39 &‘40 Vict. o, 16), s. 5; Yelland v. 
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1506. Any person employing a male servant without a licence, 
or employing a greater number of male servants than he is 
authorised by any licence held by him to employ, is liable to a 
penalty of £20 (a). 

1507 Tho licence covers the employment, by the person to 
^vhom it was f,n-anted, at any time during its currency, of a number 
of male servants not exceeding the number for which it was taken 
out (a); and, whenever issued, it is granted only on payment of the 
full duty foi tho year and expires on the Slst December following (b). 

1508. A male servant's licence is not required to be taken out 
by— 

(1) Officers in the Army or Navy, in respect of any soldiers or 
sailors employed liy them m accordance with the regulations of 
His Majesty’s Service (c); 

(2) Hotel keepei s, publicans and refreshment house keepers, in 
respect of any servants wholly employed by them in the course of 
their business (d) ; 

Winter (1885), 63 L. T. 912; HeUby v. Wintle (1895), 59 J P. 309; 
Bedford {Duke) v London County Council (1911), 104 L T 889); but 
if the servant was bond fide employed in both capacities, a licence 
must be taken out {Yelhnd v Vincent (1883), 47 J. P 230). Where a 
male servant is employed for a portion only of each day and does not 
lesido in lus employer’s house, no licence need be taken out, unless the 
portion during which he is emjdoyed is a substantial one (Customs 
and Inland Revenue Act, 1876 (39 & 40 Vict c. 16), s 6 ; Schulze v 
Steele ( 1 890), 27 So. L. R 636 ; see Bedford (Duke) v. London County 
Council, supra, Braddell v Baker (1911), 27 T. L. R 182). In a 
case not coming within the exemption, employment in one of the 
enumerated capacities for a peiiod, however short, makes a hcence 
necessary {Spencer v. Sheermam, (1871), 23 L. T. 873). The term “ male 
servant *’ does not include an apprentice employed under a bond fide contract 
of apprenticeship, whatever be the nature of his duties {Hora/n v. Hayhoe, 
[1904] 1 R B. 288) ; and men employed to work in a garden, and found 
by the justices to be labouiers, are not taxable as under-gardeners {Dillon 
V Bath {Marquis) (1899), 81 L T. 186 ; Bedford {Duke) v. London County 
Council, supra), A “ jobbing gardener ” is not a taxable male servant 
(BtcMell V. Baker, supra) Three diivers employed by a carman under 
contract with a local education authonty to diive defective children from 
their homes to provided schools liave been held not to be coachmen ” 
withm the Act (London CourUy Council v. Allen (1912), 29 T. L. R. 30). 
The steward of a club may be taxable as the male servant of the committee 
of the club, although he is himself a member of the club {Solomon v. 
Cropper ( 1898), 79 L. T. 301) The committee of a club are hable for male 
servant’s licence duty on mde cooks employed at the club, although the 
club IS subsidised by the Government {Li^ndon County Council v. Eoumdle 
(1911), 105 L.T 211). 

(m) Revenue Act, 1869 (32 & 33 Vict. c. 14), s 27 

(a) For transferability of the licence, see pp 686, 686, ante, 

{b) Revenue Act, 1869 (32 & 33 Vict o 14), s. 18. The rate of duty at 
present m force is 158 
(cf Ibid,, s 19 (5). 

(d) Customs and Inland Revenue Act, 1873 (36 & 37 Vict c 18), s. 4 (4). 
It is submitted that this exemption would extend to cover male servants 
employed at any house of entertainment (see Thompson v. Lacy (1820), 
3 B & Aid 283), or at a bearding establishment {Stratheam Eyd/ropaihie 
Establishment Co., Ltd v. Inland Bevenue Solicitor {1^81), 18 Sc. L. R 564) , 
but it would not cover male servants employed in one of the enumerate 
capacities in an ordinary tradmg establishment {WhUdey v. Bums, 
[1908] 1 R. B. 705, as explained in Marchemt v. London Ooimty Ooimdd, 
[1910] 2 K. B. 379). 
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(8) A livery stable-keeper who has made entry of his premises 
for any servant employed by him at such premises in the course of 
his trade other than a seiwant employed to drive a carriage with ai^y 
horse let for a period of more than twenty-eight dayB(c) ; 

(4) A person licensed to keep a public stage or hackney carriage, 
in respect of any servant necessarily employed by him to drive 
such carriage (A 

Sub-Sect. 6 — C/a»ic, to Kill, 

1509. Every person who takes, kills, or pursues, or assists in the 
taking, killing, or pursuing of any game(/), or any woodcock, 
snipe, quail, landrail, conies, or deer, must take out a licence (^f). 

1510. A penalty of £20 is incurred by any unlicensed person 
•who does any act for which he is required to hold a game 
licence (//) 

1511. A licence to kill game (i) becomes void on the conviction of 
the holder of the offence of unlawfully trespassing in pursuit of 
game, or of refusing to quit the lands trespassed on, or to give his 
name and address when requested to do so by the landowner or his 
servant by whom he is found trespassing {j), 

1512. The holder of a full year's licence to kill game is authorised 
to sell game to a licensed game dealer {k). 


(e) Revenue Act, 1869 (32 & 33 Vict c 14), s. 19 (5) As to exemptions 
fiom establishment licence duty generally, see p 68 A ^nte 
if) The term “ game” hoie luoludes hares, pheasants, partridges, grouse, 
heath or moor game, black game and bustards (Game Act, 1831 (1 & 2 
Will. 4, c 32). s. 2) , see title Game, Vol. XV , p 208 
(y) Game Licences Act, 1860 (23 & 24 Viot. o 90), s. 4. The rates of 
duty are : — 

£ s. d. 

For a hcence taken out after the 31st July and before 
tiie let November to expire on the 3 let July next 
foUowmg .... ... 3 0 0 

(To expire on the 31st October of the year m which 

taken out 2 0 0 

Taken out alter the Ist November to expire on the 

3l6t July next following . . 2 0 0 

Taken out for a continuous period of fourteen days .10 0 
(Game Incenoes Act, 1860 (23 & 24 Vict. o 90), s. 16 ; Customs and Inland 
Revenue Act. 1883 (46 & 47 Viot. c. 10), ss. 4, 5). The taking of game out 
of a trap io which it had been accidentally caught with a view to kilhng 
or keeping it w a taking for which a licence must be held {Waihina v. Price 
(1877), 47 L, J. (M. c.) 1), and see title Game, Vol. XV., p 209. The 
taking, killing, and pursuing game without a licence constitutes only one 
offence {Laxton v. Jefferies (1893), 68 J. P. 318), although proof of either 
act involves liability to the penalty imposed for kilhng game without 
a licence (Hebden v. Benty (1819), I Chit. 607 ; Hunter v. Omk (1902), 66 
J P. 247) ; and see title Game, Vol XV., p 246, note (6). 

(h) Game Licences Act, 1860 (23 k 24 Vict. o 9), s. 4 As to pre/cecd- 
mg against an offender under the Gun Licence Act, 1870 (33 k 34 Vict 
c. 57), if a charge against him in lespeot of a game licence fails, see title 
Game, Vol. XV, p 251. 

{%) As tip the offence of refusing to produce a game licence when 
requested by certain authorised persons to do so, see title Game, Vol. XV„ 
p. 860; and see. tM., p 247, note (i); Order m Council, I9th October, 
ieOt.(Stat B, k 0., 1998, p. 470). clause X. 

Game Licences Act« 1860 {%dk 24 Viot. e 90), s. 11. 

(tj Game Act, 18^1 (1 k 2 V/ill. 4. c. 32), s. 17 But not the holder of a 
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1513. The persons exempted from the requirement to take out a 
game licence are referred to elsewhere (f). 

t 

1614. A gamekeeper’s licence to kill game may be taken out for a 
licensed (m) male servant employed as a gamekeeper at a reduced 
annual rate (n). Where during the currency of a licence the game- 
keeper ceases to be in the service of the master, the hcence may be 
transferred to the licensed male servant who succeeds him in the 
employment (o) 

Spii-Sfut 7 . — Unnb 

1515. Every person (p) who uses or carries a gun elsewhere Whomiwtbe 
than in a dwelling-house or the curtilage (r) of a dwelling-house, licensed 
and who does not hold a licence to kill game, must take out A 
gun licence (^f). Where a gun is carried in parts by two or more 
persons in company, each is required to hold a licence (a). 


SjBCT 4 

Local 

Taxation 

LiccncoB 

Exempted 

persons 

Gamekeeper’s 
li pence. 


licence for a shorter penod , see p 667, ante , title Game. Vol XV , 
p 267 

(/) See Game Liceiicoa Act, 1860 (23 & 24 Vict c. 90), s 6; and see 
Hares Act, 1848 (11 & 12 Vict o 29), s 2; Ground Game Act, 1880 (43 
Ar 44 Vict 0 47), s 1 ; Ground Game (Amendment) Act. 1906 (6 Edw 7, 
c 21), s 2, title Game, Vol XV , pp 248, 249 ; and see th%d , pp 221 — 
224, 248, note (r) ; Lewis v Taylor (1812), 16 East, 49 ; Ex parte Sylveder 
(1829), 9 B. 61 

(m) The male servant’s hcence (see p 692, ante) may be taken out for 
the keeper, either by the master who employs him as gamekeeper, or by 
some other master In the latter case a deputation or appointment 
signed by the master who took out the male seivant's hcence is required 
before the game licence is issued (Game Licences Act, 1860 (23 & 24 Vict 
c. 90), 8 7) 

(n) Ihid The duty for the yeai is £2 The lull duty is chargeable 
irrespective of the date when the licence is taken out, and the licence 
expiies on the 31st July lollowing (Customs and Inland Bevenue Act, 
1883 (46 & 47 Vict c. 10), s 4) As to the local character of the licence 
and the gamekeeper’s power to sell game thereunder, see title Game, 
Vol XV , p 242 As to gamekeepers generally, see’ift^/ , pp 240-^242 ; 
as to licences to sell game, see p 056, ante, 

(o) Game Licences Act, 186 ) (23 & 24 Vict c. 90), s 8 The transfer is 
indorsed on the licence by the authorised officer of the county council 
(Stat R & 0 , 1908, p. 470, clauses I. and IX ) 

(p) Subject to the exceptions mentioned m the text, infra 

(q) A gun includes a fircaiin of any desciiption, and an air gun, oi any 
other kind of gun from which any shot or other missile can be discharged 
(Gun Licence Act, 1870 (33 & 34 Vict. o 67), s 2) It includes a pistol 
other than a mere toy pistol (Oamphell^ Hadley (1876), 40 J. P 766, 
Bryson v. Gnmage, Ltd , [1997] 2KB 630) ; but not an antique pistol 
sold as a curiosity or ornament (Pistols Act, 1903 (3 Edw 7, c. 18), 
68. 3, 8). 

(r) See title Game, Vol XV , p. 261, note {g) The curtilage of a 
dwelling-house must be a space ocoupied in connection with the house and 
not Separated from it by any intervening land {Asquith r, (Tn^n(l884), 48 
J. P. 724). It is the practice to grant a gun hcence to the proprietor of a 
travelling shooting gallery, to cover the use of a gun by customers resorting 
to the gallery. 

(a) Gun Licence Act, 1876 (33 & 34 Vict. c 67), s. 7; and «ee, further, 
title Game, Vol. XV., pp. 261 — 263. 

(tt) Gun Licence Act, 1870 (33 & 34 Vict. c. 67), s. 8. A person in 
company with another who earned a gun might be found guilty of usiM it, 
although he was not shown to have ^handled it (£, v, LiUUehUd, E, v. 



Rejvbntjis. 


saoT.4 

Local 

Taxation 

Licences. 

I*unaUy for 
using or 
tarrying gun 
without 
licence. 

The licence. 

r 

Production 
of licence. 

Exempted 

persons 


1516. A penalty of £10 is incurred by anyone using or carrying 
a gun without having in force the necessary licence (b). 

1617 . A gun licence, whenever taken out, is granted only on 
payment of the full year’s duty and expires on the Slst July 
following (<*) It, however, becomes void if the holder is convicted of 
an offence in connection with tiespassing in pursuit of gaiue(rf). 

1518 Any ])oison found using or carrying a gun outside the 
curtilage of a dwelling-house may be requiied by a police officer or 
an authorised officer of the county council to produce a gun or game 
licence then in foice, or to give his name and uddn^ss (f). 

1519 . A gun licence is not re(]uned by — 

(1) Any member of the Aimy, Navy, Teiritonal, or police force 
using a gun on duty or in taiget piaclice(y ) ; (2) a peisoncaiiying 
a gun belonging to and foi the sole use of a person liaving a gun or 
game licence then in foice(//), (3) a gunsmith or his servants 
carrying or testing a gun in the course of trade, or a common carrier 
canying a gun in the course of his tiado ; (4) an occupier of lands 
using a gun on such lands for the sole purpose of scaring birds oi 
killing vermin {h) 


Heslop (1871), 36 J. P 601, per Lush, J ) , and see title Game, Vol XV , 
p 261, note (f) 

(b) Gun Licence Act, 1870 (33 34 Vict c 57), s 7 Ab to proceedings, 

see title Game, Vol XV , pp 252, 253 

(c) Gun Licence Act, 1870 (33 & 34 Vicl c 67), R OustoiuB and 

Inland Revenue Act, 1883 (46 47 Yiot c 10), b 6 The rate of yearly 

duty IS 10«. 

(d) Under the (Janie Act, 1831 (1 & 2 Will 4, c 32), s 30 , Gun Licence 
Act, 1870 (33 & 34 Vict c 10), s 11; see title Game, Vol XV, 
pp. 228 et seq,, 252. 

(c) Gun Licence Act, 1870 (33 & 34 Vict c 57), s 9 For the penalty 
incurred by lefusal, see title Game, Vol XV , p 253 This does not 
apply to a person iif the naval oi military service of 1,he Crown or the 
police foice using oi canying a gun in the poiloimaiico ot his duty (tJun 
Licence Act, 1870 (33 k 34 Vict. c 10), s. 9) ; and see title Game, 
Vol XV , pp 252, 263 A licence need not be pioduced if the name 
and address arc funiiRhed {Molion v. liogerh (1802), 4 Fsp 2J5) 

(/) This exemption is m practice extended to mem hors ol lecognised 
nfle clubs ; and see title Koy\l Forces 

(g) Gun Licence Act, 1870 (33 & 34 Vict c 67), s. 6 (3) He must, on 
demand by an ofiicer of the county council or police, or by the owner or 
occupiei of the land on which the gun is earned, give his own name and 
addrcBR as well as the name ancf address of his employer (i&id. , Order in 
('^ouncil, 19th October, 1908 (Stat R & 0 , 1908, clause X ). 

(h) If such occupier himself holds a gun or game licence, this exemption is 
allowed to any person using a gun on his behalf (Gun Licence Act, 1870 
(33 & 34 Vict o 67), s, 7); and see title Game, Vol XV., p 251, note (A). 
Uabbits are not vermin ” {Lord Advocate v Young (1898), 62 J P. I99) ; 
-md as to the meaning of this term, see, further, title (Jame. Vol XV . 
p. 252, rote(Q. 
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Part VIII.— Drawbacks and Excise 
Allowances. 

Sect 1.--Dratvback3. 

Suii-StiCT, 1. — In General 

1520 Drawback ” is the repayment, upon the exportation of a 
commodity, of duties previously paid upon 

Drawbacks are under the management of the Commissioners of 
Customs and Excise ),and must be paid in British cuirency (/t). 

Excise drawbacks are allowed on the expoifcaiion of beer, spirit§, 
glucose, saccharine, and home-grown tobacco miiiiufactured (/). 

Customs drawbacks are allowed on the exportation of beer, coffee, 
sugar and sugai goods, sacchaimo, and imported tobacco manufac- 
tuied m the United Kingdom (//i). 

Stjji-Skct 2 — Oondiftons of Patjment, 

1521 Every expoiter of goods on drawback must enter into 
bond for the duo shipping and landing of the goods (a). He 
must give a shipping notice bill in a pi escribed form for every 
coiiRignuient of goods to be shipped (o). Goods on which drawback 
is claimed must be of merchantable quality (p); they must be 
correctly described in the shipping notice to expoi t ; and goods found 
on examination to be of less value than therein stated, or to vary 
from the description given, are liable to forfeiture, and the person 
enteiing the goods and claiming the drawback incurs a iienalty of 

(i) See Wharton’s Law Lexicon. It is also sometimes paid under 
special enactments on duty-paid commodities consumed withm the 
United Kingdom, 6 g , motor spirit used for purposes other than supplymg 
motive power tor motor cars under the Fmance (1909-10) Act, 1910(10 
Edw 7, c 8), e 85 (3) (see p 62L ante) , molasses delivered under the 
Regulations of the Commisbioneis by a refiner ot sugar to a licensed 
distiller to be used in the manutacture of spuits under the Finance Act, 
1901 (1 Edw 7, c 7), b 2, Sched. (seep 604, ante), or for use as a food 
for stock under the Revenue Act, 1903 (3 Edw. 7, o 46), s 1 (see p. 604, 
ante) , or refuse of British manufactured tobacco deposited in warehouses 
under the Customs and Inland Revenue Act, 1878 (41 & 42 Vict. o. 16), 
s. 3 (see p. 647, ante) 

( ? ) See pp. 644 et sea , ante • 

(fc) Customs Consohdation Act, 1876 (39 & 40 Vict c 36), s 17 ; Spirits 
Act, 1880 (43 & 44 Vict c 24), s 96 ; Finance Act, 1908 (8 Edw. 7, o. 16), 
a. 4. 

(t) See pp. 615, 618, 623, 625, 627, ante, 

Im) See pp 595, 507, 599, 604, 606, 647, ante. As to customs duties 
generally, see pp 587 et seq , ante. 

(n) Customs Consohdation Act, 1876 (39 & 40 Vict c. 36), s 104. 

( 0 ) Ibid., s. 105. 

(p) They must be wort^ at least the duties of drawback claimed upon 
them (Excise Drawback Act, 1817 (57 Geo. 3, c. 87), s 10)i As regards 
British manufactured tobacco exported, there are special requirements 
in the Tobacco Act, 1840 (3 & 4 Vict c. 18), s. 14 ; the Manufactured 
Tobacco Act, 1863 (26 & 27 Vict. c. 7^8 1 , and the Customs Consolidation 
Act, 1876 (39 k 40 Vict. c. 36), s. 108 ; see pp. 608, 647, ants. 
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SWT. 1. 
Drawbacks. 


(Jnlflwfal 
shit, , 

■ ding. 


Whipping 

tonnage. 


Debenture 

certificate. 

Form, 


jEIOO, or treble the amount of the drawback, at the election of the 
Commissioners (?). Only the goods described in the shipping notice 
may be shipped on drawback, and goods once shipped must not be 
relanded, nor may the packages in which tliey are contained be 
opened or have tlio marks thereon altered or obliterated (» ). 

1522. Any person shipping goods on drawback other than those 
specified in the shipping notice, or relanding such goods when shipped, 
is liable to a penalty of £*200, or tieble the value of the goods, at the 
election of the Attoiney-General, and any goods relanded are 
forfeited, as well as any ship or vessel from which they are 
unshipped (.«?). Any person opening the packages in which the 
goods aie contained, or altering or obliterating the marks thereon, 
IS liable to a penalty of £100 (i). 

1523. No person may export any goods entitled to drawback on 
exportation, nor. enter such goods for expoitarion to paits be)ond 
the seas, in any ship of less buiden than 40 tons (a). 

Sub-Sect S — I/of/f Vatd, 

1524. Diawback is paid upon a debenture certifying how the 
goods were disposed of (6). 

The debenture must be made out in the name of the real owner 
or his duly authorised agent, who must snbsciibe upon it a declara- 
tion that the goods mentioned therein have been actually exported, 
and have not been relanded and are not intended to be relanded in 
any pait of the United Kingdom, and that the person claiming 
drawback (who must be named m the debenture) was at the tune 

(q) Customs Consolidation Act, 1876 (39 & 40 Vict. o 36), s 106. 

(r) Excise Drawback Act* 1817 (57 Geo 3, c 87), s 12 ; Revenue Act, 
1863 (26 & 27 Yict. o. 33), s. 16. Where the person exporting spiiits had 
entered into bond for the due removal of the goods and their conveyance 
to the •foreign port designated on the notice to export, and the spiiits so 
exported were earned to their destination but not landed there, and alter 
having been partly used on the voyage a part was brought back and 
discharged at the London dock, this w^as held to be a breach ot the bond 
to export acoordujg to uotice (R v. Duron (1822), 11 Price, 204). 

(^) Excise DrawWyk Act, 1817 (67 Geo 3, c 87), s 12 And by the 
Excise Management Act, 1834 (4 & 6 Will 4, c. 51), s. 12, goods fraudulently 
removed or produced to obUm drawback are forfeited, and the person 
offending is liable to a fine of £100, or treble the value of the goods, at the 
election of the Commissioners; see also Customs and Inland Revenue 
Act, 1879 (42 & 43 Viot. c. 21), s. 14. 

(t) Revenue Act, 1863 (26 & 27 Yict. c 33), s 17. 

[a) Customs Consohdatiou Act, 1876 (39 & 40 Yict. c. 36), 8. 100 ; 
Customs and Inland Revenue Act, 1879 (42 & 43 Yict. c, 21), s. 7. 

(5) In the case of spirits deposited in warehouse by a rectifier, certifying 
the deposit, and in the case of goods exported, certifying the entry oht- 
wards of the vessel (Spirits Act> 1880 (43 & 44 Yict, c. 24), s. 95 (11) ; 
Customs Consolidation Act, 1876 (39 & 40 Yict. c. 36), s, 117). No stamp 
duty 18 payable on a debenture or certificate for entitling' any person to 
receive any allowance by way of drawback dr otherwise of customs or 
excise in respect of any goods, wares or merchandise exported or shipped 
to be exported from the United Kingdom (Finance Act, 1907 (7 Edw. 7, 
e. 13). s. IMsce p, lUlppoBt)); and as to stamp duties generally, see 
pp. 700 post, * 



Part VTIT - Drawbaoks avz> Expisb Ai.lowanoks, 


699 


of the entry and shipping, and continued to be entitled to the draw- ' 

back thereon (c). Drawbacks. 

Sub-Sect. 4 — LimtMion of Tvtm for Fayment 

1525. No payment by way of drawback either of customs or Two yean** 
excise may be made after the expiration of two years from the date 
of user, deposit, or exportation, as the case may be, of the goods in 
respect of which the drawback is claimed to be paid (d). 

Sub-Sect. 5. — /«/« of Man 

1526 In the case of goods liable to a duty on importation into Diawiiacks 
the Isle of Man a drawback equal to the amount of the import duty 
paid 18 allowed on the exportation of the goods to Great Biitaitt or mjpoitduty 
Ireland or to foreign parts (e). 


Sect. 2.~Exctst Alton ances, 

Scif-SECT 1 . — Classes of Gooth on xvhuh Payahk 

1527. An allowance of 8d. per proof gallon is paid on (j ) — 

(1) British plain spirits (<7) exported, shipped as stores, or used 
in a bond(id warehouse tor foitifying wines, or for any other 
j)urpose to which foreign spirits may be applied (//) ; 

(2) Rectified spirits of wu'ne deposited on drawback in a duty-free 
waiehouse by a licensed rectifier (t) ; 

(3) The quantity of dutiable spirits used in the manufacture of 
mineralised methylated sjurits exported by a methylator {j) ; 

(4) British plain spirits, foreign unswwtened spirits, and rum or 


Allowance of 
3d p(.i proof 
gallon 


(<•) Exports Act, 1786 (26 Geo 3, c 40), s 18 ; Customs Consolidation 
Act, 1876 (39 & 40 Vict. c 36), s. 118 

(d) Customs Consolidation Act, 1876 (39 & 40 Vict. c. 36), a 119; 
Finance Act, 1895 (68 & 59 Viet c 16), s 7 

(e) ("nstoms (I>ile of Man) Taiill Act, 1874 (37 & 38 Vict e. 46), ah 4, 5 ; 
Isle of Man (Customs) Act, 1903 (3 Edw 7. c 35), s 1 (2) ; Finance Act, 
1908 (8 Edw 7, 0 . 16), Sched As to imports into the Isle of Man, see 
p 692 ante 

(/) This allowance is ini ended to compensate the distiller for the increased 
cost of producing plain JBntiKh spirits, owing to the restrictions placed on 
the manufacture m order to secure the revenue against evasion. The 
distiller IS thus placed in a position to compete in noutral markets with 
producers of foreign spirits, who enjoy comparative freedom from revenue 
restrictions in producing their spints •No stamp duty is payable upon 
any receipt given for any allowance paid on goods exported (Stamp Act, 
1891 (64 & 65 Vict. c 39), Sched I (12) ). As to stamp duties generally, 
see pp 700 ei seq , post 

iq) British plain spirits are spirits which are liable to a duty of excise 
and which have had no flavour communicated thereto or ingredient or 
material mixed therewith (Spirits Act, 1880 (43 & 44 Vict 0 . 24), g. 3 ; 
and see pp 623 et seq., ante). 

(h) Customs and Inland Revenue Act 1885 (48 & 49 Vict. 0 . 51), s. 3 ; 
Finance Act, 1902 (2 Edw., 7, c. 7), s 5. 

(i) Revenue Act, 1889 (52 & 63 Vict. c 42), s. 21. SpiritH of wine are 
rectified spints of a strength not less than 43 degrees above proi^f (Spints 
Act, 1880 (43 & 44 Vict. c. 24), s. 3 $ gee p. 623, ante) ; and, as to llceuged 
reotifierg, see pp. 641 etseq, ante. « 

O’) Finance Act, 1895 (58 & 59 Vict. 0 . 16), s. 6; Einanoe Act, 1902. 
(2 Edw 7, 0 . 7), s. 5 ; and, as to methylated gpixitg, see pp. 639 et seq., ante. 
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imitation rum, used for the manufacture of induKtrial methylated 
spirits (A); and ^ 

(6) Spirits, other than methylic alcohol, received for use in arts 
or manufactures duty free under the Finance Act, 1902 (1). (wi)- 

1528. An allowance of 5d. per proof gallon is paid on {n)— 

(1) British compounded spirits of a strength exceeding 11 degrees 
over proof, upon their dejiosit on draA\back in a duty-free warehouse 
by a licensed rectilier (o) , 

(2) British compounded spirits of a strenj^th not exceeding 11 
degrees over proof on being exported, shipped as stores, or used m 
a bonded warehouse for a purprise to which foreign spirits may be 
applied (p); 

" (3) British liqueurs, tinctures medicinal spirits, essences, and 
perfumed spirits, on exportation or shipment as stores (q). 

Suft-SECT 2 — Limitation of Time for Payment 

1629. No payment in respect of these allowances may be made 
after the expiration of two years from tlie date of the deposit, user, 
or shipment of the spirits, as the case may bo (r). 


Part IX. — Stamp Duties. 

Sect. 1. — Manaunnent. 

1530. All duties chargealde as stamp duties, and all fees collected 
by means of stamps, are under the mauafiement of the Commis- 
sioners of Inland Revenue (s), vho, in addition to their general 
powers in respect of the Inland Revenue (f), are specially empow'ered 

(k) RevoDue Act, 1906 (6 Edw 7, c. 20), s. 1 (1) 

{1) 2 Edw 7, 0 . 7 

(m) Revenue Act, 1906 (6 Edw 7, c 20), s 1 (1), and see note (o), 
p 624,* ante 

(n) The increased allowance is intended to covei the lurther loss in the* 
production of compounded spirits which arises from the waste of duty- 
paid spirits used m the manufactuie ot compounds, and also to compen<^ate 
the producer for the revenue prohibition (see p. 642, ante) against making 
compounds on or near the premises ot a licensed distiller; see Spiiits 
Act, 1880 (43 & 44 Yict c 24), s. 88. To be entitled to the higher rate 
of allowance, the spiiits must have been distinctivelv altered from the 
character of British plain spirits (Finance Act. 1902 (2 Edw. 7, c 7), s 6 (2) ) 

(o) Customs and Inland Revenne Act, 1885 (48 & 49 Vict c 51), s 3 ; 
Revenue Act, 1889 (62 & 53 Vict. c. 42), s 21 ; Finance Act, 1002 (2 Edw 7, 
c. 7), s 5; and, as to such spmts, see note (r), p 643, ante 

(p) See p 643, ante. 

(g) Customs and Inland Revenue Act 1885 (48 & 49 Vict c 51), s. 3; 
Finance Act, 1902 (2 Edw 7, c. 7), s 6 In the case of tinctures, or 
medicinal spirits, essences and perfumed spirits, the allowance is payable 
whether the goods are exported through a duty-free warehouse or direct 
prom the pi'emises of a rectifier or compounder ; see p. 643, anie. If 
mtenaed to be exported m cask, they must first be deposited on drawback 
in a duty-free warehouse for exportation (Spirits Act, 1880 (43 & 44 Vict. 
e. 24), s 95 (1), (2) ) ; and see note (r), p 643, ante 

(r) Finance Act, 1896 (68 & 69 Vict c 16), s. 7. 

(g) Stai^ Duties Management Act, 1891 (64 dc 66 Viot. c 38), ss. 1, 27. 
,Ab to the CommisBioners of Inland Revenue, see p. 544, ante. 

(f) See Inland Revenue Regulation Act, 1890 (63 & 64 Viot. o. 21), and 
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in relation to stamps to compel any person who receives such fees i. 

and duties to account for the receipts (a); to grant and revoke Manage* 
ticences to deal in stamps (h) ; to frame regulations with regard to MSnt . 
allowances for spoiled or misused stamps (c) ; to repurchase stamps 
which have not been spoiled or u«?ed and w^ere legally purchased 
within two years before the application for repayment (rf) ; to 
discontinue the use of an old die with or without the jirovision of a 
new one(e); and to issue warrants for the search of promises of 
persons suspected of possessing forged stamps (/). 

• 

1531 . The term “ stamp duties as heie used includes all duties MeaTUTmot 
collected by means of stamps ; it is, however, frequently used in a stamp 
nanowei sense to describe the duties imposed by the Stamp Act, 

1891 ((f), or of a similar chaiacter. It is not possible to hame a 
logical definition which would include all the latter duties and no 
others ; but the characteristic of most of them is^that the instru- 
ment to be stamped is itself the subject-matter of taxation, whereas 


pp 544 et seq , (intc , and in respect of postage stamps, Post Office Act. 1908 
(S Edw 7, 0 48), 88 10, 11 ; see also title Post Office, Vol XXII , pp 
036, 640 By the Finance Act, 1911 (1 & 2 Geo 6, o 48), s 20, provision 
may be made by Order in Council lor the exorcise of certain powers and 
duties by the l^ostmaster-General either conciuronlly with, or to the 
exclusion of, theComnii&sioiieis ot Inland Revenue As to national health 
and unemployment msuianco stamps see the National Insuiance Act, 
1911 (1 & 2 (Jeo 5, c 55), s 108 ; and title WoKK and Labour. 

(a) Stamp Duties Management Act, 1891 (54 & 55 Vict. c 38), 8 2. 
Tlie proceedings are by will sued out of the High Court, compbanoe with 
the terms ol which may be enlorced by attachment (Be Couhon (1894), 
cited in Highmore, Stamp Laws, 3id ed , p 18) If cause is shown, the 
court may make such otder as seems just ; as to legal proceedings, see, 
tnrther, p 737, posf 

(h) Stamp Duties Management Act, 1891 (54 &: 55 Vict c 38), s 3 
(f) Ibid , 6s 9 — 1 L as amended by the Revenue Act, 1898 (61 & 62 
Vict c. 46), B 13 : and see p 702, post ^ 

(d) Stamp Duties Management Act, 1891 (54 & 55 Vict c 38),’ B 12, 
as amended by tlie Revenue Act, 1898 (61 ^ 62 Vict c 46), s 13 

(e) Stamp Duties Management Act, 1891 (54 & 56 Vict c 38), 
B 22 Notice of the discontinuance of the use of a die ib given by 
the Commissioners of Inland Revenue in the London, Edinburgh, and 
Dublin Gazelles, naming a day not less than one mouth after tlie 
publication of the notice, after which the die shall not be a lawful die for 
denoting the payment of duty No instrument first executed or dated 
attersuch dav, and no postal packet posted after such day, is deemed to be 
duly stamped if the payincut is denoted by the discontinued die ; but if 
any such instrument has been first executed outside the United Kingdom, 
it may be stamped with the lawful die without payment of any penalty, 
if presented within fourteen days of its being received in the United 
Kingdom Persons having stamped material lendered uselesa by the 
di6|pontinuance of a die may send such material to Somerset House or the 
head offices of the Commissioners in Dublin or Edinburgh, and the Com- 
missioners may restamp the same material or issue other stamped material 
of an equal amount (ibtd , as 22, 27, as amended by the Revenue Act, 1898 
(61 & 62 Vict. c 46), s 10) The definition of a postal packet in the Post 
Office Act, 1908 (8 Edw. 1, c. 48), s 89 (see title Post Office, Vol 
XXII., p. 630, note (?i) ), is applicable by virtue of the Interpretation 
Act, 1889 (52 & 63 Vict. c. 63), s. 38. 

(/) Stamp Duties Management Act^ 1891 (54 & 65 Vict. c. 38), s 18. 

(ff) 54 & 56 Vict. 0 . 39. 
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SEcv 1. iu other duties ooltected by means of stamps the instrument, whether 
Manage- it has any independent function or not, is regarded rather as a 

mani. vehicle for the collection of a tax aimed at a specific object. Thus,* 

the duties which originated as stamp duties (in the narrower sense) 
upon probates and letteis of administration have now developed 
into a charge upon the devolution of propei ty on death. The fact 
that, m respect of certain transactions which could formerly have 
been effected with or without a written instrument, the preparation 
of an instrument is now made obligatory foi the purpose of pro- 
tecting the revenue, thougli it obscures, does not destroy, the value 
of the distinction suggested above (h). 

Dealers in 1532. No person, unless employed by the Post Office, may deal in 
(Stamps. afamps without a licence (t). 

Aliowaijccb 1533. Any application for an allowance in respect of spoiled or 
for spoiled misused stamps must be made within two years after the stamp 

stamps,^ spoiled or become useless, or, in the case of an executed 

instrument, within two years after the first execution, or such 
further time as the Commissioners may in certain cases prescribe, 
and before the commencement of any legal proceedings in which 
the instrument could have been offered m evidence. If these con- 
ditions are complied with, and the instrument or stamps delivered 
up, allowance is made, subject to regulations (j) made by the Com- 
uussioners and to the production of such evidence as they may 
lequire, in a number of cases particularly specified in the Stamj) 


{h) Compare Minister of Stamps v Townend, [1909] A C 033, 639, P, C. 
For cross-relereiices to various stamp duties, see note (r), p. 706, post ; and 
as to excise duties collected by moans of so-called stamps, see pp. 619, 
621, ante 

(?) IStamp Duties Management Act, 1891 (5i & 55 Yict, c 38), ss 4, 7. 
Sucli a licence is granted by the Commissioners, or any officer authorised 
hy ilitf ComrnissiojieiH, to a particular person or fiim, and in lespect of a 
particular place or places named in the licence. The licensee must give 
secunty for £100, and, at every place where he is licensed to deal, exhibit 
a notice with his name and the wods Licensed to Deal in Stamps.” On 
the purchase of stamps a discount may be allowed by the Tieasury, and 
on the determmation of the hcence, the value, subject to such discount, 
ot all stamps pi operly obtained and in the possession of the licensee at 
the time ot the determination of the hcence, and presented within six 
months of the determination, may be repaid by the Commissioners 
(iM., ss 3, 5, 8, 25). Discount is now allowed only on the sale of 
stamps appropriated to foreign bills. For offences m connection with 
deaUng in stamps, see p. 703> post. 

(j) The Commissioners require that claims made in London should be 
Buppoited by the personal attendance at Somerset House, Strand, W.C., or 
Telegraph Street, E.C , of the person for whose use or benefit the stamps 
were purchased, or of an ^ent appointed by him in writing. The instru- 
ment must be presented in a complete state, and adhesive stamps which 
have been affixed must not be detached, unless a certificate is produced 
from the chief officer ot any oourt, registry or office where the origipal 
instrument has been lod^d that the stamps ate a fit subject for allowance. 
A declaration is reqtiiroa in all cases where the claim amounts to 10«. ot 
more^ A special form of declaration is required in the case of policies of 
insur^e (other than marine) ; see Highmore, Stamp Laws, 3rd <ed., 
, pp. 26 it seq. 
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Duties Management Act, 1891 (k) ; but, except as provided for by Sect i 
that Act, no claim can be enforced (1). • Uanage* 

, ment. 

1634. Any affidavit or statutory declaiation to be made for the 
purposes of any Act relating to stamp duties may be made before statutory 
any of the Commis^lOllors or any person authorised by them in declarations, 
that behalf, any commissioner for oatbstm), justice (»), or notary 
public (o) m the United Kingdom, or at any place outside the 
United Kingdom before any person duly authorised (p). 

Sect. 2. — Offences tn Relation to Stamps. 

1536. In addition to the more serious offences, which are made oflFences 
respectively felonies or misdemeanours (g), fines (?) in connection generally m 
with stamp duties generally are imposed upon any unauihorised 
peison dealing in stamps or exhibiting a notice importing that he 
IS licensed so to deal (&) ; any pei son, whether licensed or not, who 
hawks stamps (0 ; any person who defaces adliesivo stamps before 
use otherwise than as sanctioned by the ComuiisBioncis(a); any 
person who fraudulently removes, or causes to be removed, any 
adhesive stamp from any instrument or postal packet with intent 
that it should bo used again, or sells, offers for bale, or uses a 
stamp so removed (ft); and any person who is concerned in any 


{k) 64 & 55 Vict c 38,88 9 — 11, as amended by the Keveuue Act, 1898 
(61&62Vict c. 4 G),b 13. 

(?) See National Bank of Scotland v Lo^d Advocate (1892), 30 Sc L R, 
679 

(m) As to commissioners for oaths, see Commissioners for Oaths Act, 
1889 (62 & 53 Vict c 10), and see titles Evidence, Vol. XIII , p 627; 
Solicitors. 

(n) As to justices, see title Magistrates, Vol XIX , pp. 535 et seq. 

(o) As to notaiies public, sec title Notaries, Vol. XXI , p. 493. 

(p) Stamp Duties Management Act, 1891 (64 & 66 Vict. c. 38), s. 24, 
as amended by the Revenue Act, 1898 (61 & 62 Vict. c. 46), s, 7., As to 
persons so authorised, see Comniissioneis for Oaths Act, 1889 (52 & 53 Vict. 
c. 10), B. 6, title Evidence, Vol XIII, pp 628, 629. Such affidavit or 
statutory declaration need not itscli be stamped ; see p. 726, post. 

(q) See title Criminal Law and Procedure, Vol. IX , pp. 489, 747 etscq 

(r) The word “fine’* is used in the text of both the Stamp Duties 
Management Act, 1891 (54 & 65 Vict c 38), and the Stamp Act, 1891 
(64 & 65 Vict. c. 39\ while the word “ penalty ” is used in the marginal 
notes This is unfortunate, as there is another description of penalty 
provided for by the Stamp Act, 1891 (64 & 56 Vict c 39), which is not 
recoverable except as the pnee of having the mstrumont stamped altei 
execution; see ibid , s. 15 (1), as contrasted with s. 16 (2) (c). The result 
of the failure to observe this distinction may be seen in a passage from the 
speech of Lord Macnaghten in Inland Revenue Commissioners v. Maple 
S Co {Paris), reported in 77 L J, (k. b ) 65, at p, 59, but omitted in the 
report in [1908J A. C 22; and see also note (ft), p. 707, post 

(fi) Stamp Duties Management Act, 1891 (54 & 65 Vict. c. 38), s< 4. 
The fine is £20 for dealing, and £10 for exhibiting the notice {tbid.). 

(t) Jhid., B. 6; fine £20 In default of payment, upon summary 
conviction the offender may be imprisoned for any penod imt eocceeding 
two months. Any person may arrest the offender and take nim before a 
justice, and stamps found in his possession may be forfeited {ibid ). 

(n) ibid., s. 20 Maximum fine £5. 

(ft) Stamp Act, 1891 (54 & 65 Viet, c 39), s. 9, as amended by the 
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act intended to defraud the revenue and not otherwise specially 
provided for (c). 

These fines are recoverable either Buinmarily before justices (dj 
or else by information in the High Court (c), 

1536. Further fines in connection with the stamp iluties upon 
instruments are imposed upon any poi son executing or preparing, 
with intent to defraud, an instiumeiit which omits fully to set forth 
all the facts and circumstances affecting the liability to diity(/); 
any person required by law to cancel an adhesive stamp who 
neglects or refuses to do so ((f ) ; any peisoii failing to stamp certain 
instruments (/O, or to execute and stamp instiuiueuts in respect of 


Kovemie Act, 1898 (61 .S: 62 Vict c 46), s 7, lead with the Post Oflice 
Act, 1908 (8 Edw 7, c 48), ss 89, 91 (fine, i'50) As to the use of 
adhesive stamps, .see p 714, post 

(c) Stamp Duties Management Act, 1891 (64 & 55 Vict c 39), s 21 
(fine £50) 

(d) ibid., 8 26, and see p 1^1, post As to ooui is oi summary )urisdic> 
tion, see title Magistrates, VoI XTX , pp 589 et seq 

(e) Inland Revenue Regulation A (9, 1890 (53 A 54 Vict c 21). s 22 (1) 
As to the recovery ol fines, see p 737, poht 

(f) Stamp Act, 1891 (54 &: 55 Vict c 39), s 5 (fine, £10), see also 
ibid,, 8 12 (6)(c) (adpidication) It has been held under former Acts that 
an instrument is admissible as duly stamped where the consideration, 
though not set forth in the inbtniment, is ascei tamable liom other 
documents or facts therein refeired to, and it may therefoie he as^imed 
that m such a case no fine would be reco\erable {I*o'>ry v Deere (1836), 
5 Ad &; El 551 , and see Furness Fad Co v Inland Revenue Commis- 
sioners (1864), 10 Jur. (N s) 1133, per Poltock, (HI, at p 1134) It 
should also be obscived that piior to the passing of the Stamp Act, 1870 
(33 & 34 Viot c 97), dutie.s on conveyances .mid leases weio charged on 
the consideration expressed Since 1870 the duty has boon chargeable 
on the true consideiation Presentation for stamping with a statement 
of the true facts would afioid evidence of no intent to defiaud A similar 
provision requiring a statement of the coiihideiation for an instrument 
chargeable with ad valorem duty has been held to apply m the case of 
failure to state the consideration paid by a pui chaser of a liouse to a 
builder who, being entitled to have a lease granted to himselt or his 
nominee, procuied the giant ot the lease to the purchaser as lessee 
(J -Q. V Brown (1849), 3 Exch 662) As to the note for steward of a 
manor for entry on court rolls (fine, £50), see Stamp Act, 1891 (54 & 55 
Vict. c 39), 8 66 (3) (b), and see title Copyholds, Vol VIII , p 63, 
see also Fmance (1900-10) Act, 1910 (10 Edw 7, c 8), s 94 

(g) Stamp Act, 1891 (54 & 65 Vict c 39), s 8 (fine, £10)i^ and see 
p 714, post 

(h) Stamp Act, 1891 (54 & 55 Vict c 39), s 15(2) (c), as to instruments 
chargeable with ad valorem duty included under titles “ bond, conveyance 
on sale, lease, mortgage, settlement,” in ibid., Sched I., and applied by the 
Finance (1909-10) Act, 1910 (10 Edw 7, c. 8), s 74 (3), to voluntary 
dispositions tnter vivos (see p 732, post) If not stamped within the time 
limited by that provision, the fine is £10 and is independent of the 
penalty payable under the Stamp Act, 1891 (64 & 55 Vict. o 39), s. 15(1), 
and the further penalty payable undei ibid , s. 15 (2) (c), as the price of 
stamping the instrument (see note (r), p 703, ante). The persons rerpectively 
liable to th^fine are specified in the Stamp Aet, 1801 (54&55 Vict. c. 39), 
8. 16 (2) (d)); see Stamp Act, 1891 (54 & 55 Vict c 39), s 31. as to bank- 
notes (fine, £50 from the banker and £20 from the person taking the note) , 
ibid , 8 . 38, as to bills of exchange or promissory notes (fine, £10) , ibid., s 40^ 
as to bills 6i lading (fine, £60) ; ibidt, s 78, as to leases or agreements for 
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certain transactions (i); and any person whose duty it is to enrol, Sisct. 2 
register, or enter any instrument chargeable with doty who enrols. Offences m 
tegisters, or enters an instrument not duly stamped (/.,). EelrfUonto 

These fines can only be recovered by information in the High Staatps. 

, Court {[), Becovery of 

fines. 

1637. Proceedings for tlio recovery of lines cannof. be stiictly Nature of 
classiiied ns either civil or ciiininal; they are in tonn civil, and proccedm{?i. 
the line is ivcoveiod as a debt due to the Cionmi, l iit Ui(‘ liability 
is incuned as the punihhmeaiL for an oflbnce(ai)* 'I’ho coinmou • 
ia^v rules as to criminal lnhilitvaro thou fore inapplicahlo, and a Liability of 
master is lialde foi fines incuiied thiongli tlie acts of his seivants 
if his kno\s ledge or anil 101 ity can bn inloued (a), but tlu) uieasuro geryants 
of his liability IS appaicntly not, as in the ease of coitain acts 
proliibiteJ by statute (o), so absolute as to pi event Ins pioving 
non-complicity ( p). 

leases within tlial section (fine, 15) , Stamp Act, 1891 (54 & 55 Vict o. 

39), s 79. as to letters ot allotment or KMUiiiciation and sciip oeTtifieates 
(fine, £20) , thid , s 80, as to pioxies oi vutini^ pa])eis (fine, 150) , ibid , 

8s 83, 84, and Piiianco Act, 1899 (63 & 64 Vict c 0), a 4, as to loiemn 
or colonial ^ovcrnineiit socimties, made, issued, assi^mcd, tianahured, 
negotiated oi olleied for sale in the United Kingdom (fine, £20) , Stamp 
Act 1891 (54 & 55 Vict c 39), a 103, as to receipts (fine, £10), ibid, 

HS 107, 109, as amended by tlie Finance Act, 1899 (62 & 63 ViCt c 9). 
ss 6, 6, as to stock ceitihcates to beam oi share warrants (line, £50), 

Stamp Act, 1891 (54 & 55 Vict c 39), s 110, as to authority to transfer 
share in cost-book mine (fine, £20), tind ,8 111, as to warrants for goods 
(fine, £20) 

(i) Jbid , s 19, as to admissions chargeable with duty (fine, £10) ; ibid , 
s 24, as to appraisements or valualiouH (fine, £50 lioin the volucr and £20 
from Ihe person lecciving the valiuilioii) , , ss 43, 44, as lo piactue as 

a solicitor etc (fine, £50) , Finance (1900-10) Acl, 1010 (10 Kdw 7, c 8), 
ss 77 — 70, as to ooiitiact notes (fifie, £20), Stamp Act, 1891 (54 & 55 
Vict c. 39), ss 66, 67, as to giant or suiiciider of cojiyliolds (fine, £50) , 
i6wi , ss 97, 100, as to luanne or other iiisuiauce poluio,- (fine, £100 in 
cases of marine pobcios, and £20 m others) , 

(£) Ibid, s 17 (line, £10) As a result of this ]>rovjsion anj^ such 
person is justified in rciubing to enrol or register an instrument improperly 
stamped, and the proper course in oidcr to question his decision is to 
present the. instrument to the ('ommisnioneis loi adjudication (see ]) 716, 
post), and il necessary appeal, and not to apply for a mandamus to compel 
the enrolment or legistiatiou (// ^ l^egishar of Joint filnH Componief. 

(1888), 21 0 B J) 131; Maynaid v Consohdalcd Knit Collivnat 
Corporation, lAd , [1903] 2 K 11 121, 0 A ) Spuial pioviM(»ns relating 
to the duty ot the registrar in relation to stanijis on iiistnirnents pic- 
sentod for registration are contained m the sl.itntes pioviding tor the 
‘registration ot title; see title Keal Proiueti and (iiaitels Keal, 
pp 315 cf KC(/ , ante. 

(1) Stamp Act, 1891 (54 6: 55 Vict c 39), s 121. As lo the recovery of 
fines, see, lurther, p 737, po^t 

(|p) Loid Advocate v Thomson (1807), 24 K (Ct of Sobs ) 543, per 
Lord Stormontii-DarlinCx, at p 645 

(n) A -0, V Carlton Bank, [1899] 2 Q. B. 168 

(o) See title Criminal Law and Procedure, Vol IX., p 235, note (d) 

(p) E V Dean (1843), 12 M & W 39 The motive with which the 
course of business, in whieft the offence was committed, maljr have been 
adopted is not matenal {A.-G. v. Carlton Bank, supra), except in so tar 
as the fact that the master would profit may be a ground for inferrii^ 

, privity on his part (J. -0 v Stddon (J830), 1 Cr & J 220 ; and see A,-G, 

Y Btddle (1832), 2 Or. & J. 493). 

H.L. -XXIV. A A 
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Sect 3 
Stamp 
])aties*Dpon 
Instni- 
meats 
Generally. 

The Stamp 
Act and its 
Schedule 


Consequences 
of failure 
lo stamp. 


. Sect %.~Slanip Dntus upon Inxhumnts GoieraUij, 

1538 The development of taxation has led to a large increase in 
the duties collected hj means of stamps. The duties dealt with in 
the following paragraphs aie those collected undei the Stamp Act, 
1891 {q\ or provisions amending or analogous lo that Act(j). The 
duties charged aie those specified in the Schedule, the instruments 
therein enumerated being in many cases further defined by 
reference to provisions in the Act. 

1539. In some cases special penal coiise(iueuces are imposed upon 
the failure either to stamp paiticular instruments («) or to execute 
and stamp instruments m lespeet of particular transactions (/) , Init 
apart from such provisions there is no general obligation to stamp 
any insti ument. The omission to do so is, however, visited with 
the consequence that, unless properly stamped, tlie instrument, if 
it is executed iii the United Kingdom, or, w herever executed, relates 
to any property situated or any matter or thing to be done in 
the United Kingdom, cannot, except m ciiminal proceedings, be 
received in evidence oi be availalJe for any pin pose whatever (a). 


iq) 54 & 55 Vict c 39 

(r) Afl to the distmclion between these duties and otheis which, being 
collected by means of stamps, are strictly stamp duties, though not gene- 
rally referred to by that name, see pp 70 1, 702, ante For estate, legacy, 
succession and probate duties, see title Estate and Oiniia De-vtti Duties, 
Vol XIIT,pp 111 etieq , for increment value duty, see p r)51,fmf€, for 
mc'diome stamp duties, see pp 619 et acq , ante , for duties on playing 
caids, see p 621, ante, foi duty on the memoiandiiiii, articles and state- 
ments of capital and loan capital of companies, see title ^'Icmtanies, Vol V , 
p[» CO, GO, 67, 355, 356, 362 — 364, for duty on capital contnhuted by 
hiuit-cd pailnns, 6('(' p. 732, post, foi duty on financial statements of 
local aiitliontics, see title Local Government, Vol XIX, p 2S8 , foi 
postage fees and duties, see title Post Ofhce. Vol XXII ,pp 037 ei seq , 
loi duty on applications and certificates under the (Tiaiiteble 'iYuste(*s 
Jncorpoiation Act, see title Charities, Vol IV , p 215 ; loi duties on 
deedstof arrangement, see title Bankruptcy and Insolvency, Vol II , 
p 329, for coipoiatiou duty, see p 734, for dunes on licences to 
keep houses of reception for lunatics or habitual drunkards, see titles 
Intoxicaiino Liquors, Vol XTUT , p 160 ; Lln vtics and Persons 
OP Unsound Mind, Vol XIX , p 474, note (c) , foi duly on registration 
of alkali and other woika, see title Public Health and Local Adminis- 
tration, Vol XXIli , p 411 
(fi) Sec note (/*), p 704, ante, 

(t) See note (i), p 705, ante, 

(a) Stamp Act, 1891 (54 & 55 Vict c 39), s 14 As a icsult of this 
provision a purchaser may refulSe to complete upon the ground that an 
instrument necessary to the vendor’s title is not duly stamped (Whting to 
Loomes (1881), 17 Ch. D 10, C. A.), but not whcie the instrument is 
unnecessary (Ex paHe Birkhech Freehold Land Society (1883), 24 Cli D 
119), and see Be Weir and Fitt's Contract (1911), 55 Sol. Jo 536 , and a 
purchaser of land subject to tenancies can insist on the leases or agree- 
ments bemg propeily stamped (Smith v. WyUy (1852), 16 Jur 1136; 
Coleman v. Coleman (1898), 79 L T 66) ; and under appropriate ciicum- 
atances the court will oider production of an instrument for the purpose 
of its bein&fitamped (SaU r,Bambndge (1845), 9 Jur 451 ; compare Dyke 
y. Brewer 0849), 2 Car. & Rir. 828). 

When an instrument is tendered, the couitis not bound to take an objec- 
tion of so doubtful a character as to raise a test case (Don Frcmcesco -y 
De UeOn £1908] S. 0. 7); but, where the objection is clear, it is the duty of 
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The terms in which this sanction is imposed may be referred to for s. 

the purpose of ascertaining the construction to be placed upon the Stamp 
•charges imposed, so that the charge, where not otherwise restricted Pities upon 
to the United Kingdom in respect of the place of execution or Ihslati- 
character of the subject-matter, should be lead as co-extensive with 
the sanction (i). Gen_^y. 

1540. The Schedule to the Stamp Act specifies the duties which Document 
are chargeable upon certain descriptions of insti aments, and 
occasions may arise in which an instrument falls witluii more than nist^iuents 
one category. The statute deals specifically with two possible instrument 
cases : relating to 

(1) a clocunieiit which really contains moie than one iostiu- mau^rs. 
ment must be stamped separately in respect ol (,acli (r ) ; • 

the court to take it (LVu’Apr V TP't/hrtmon (1889), 5 i' L ii 382, \ixon 
V Albion 31 ar me Jnsutancn To (1807), L \i 2 Kscb 33S) The (loncral 
Council of the l^ai have o\j)rpf,.^ed the opinion that it is uiHicHiiiihlo that 
counsel should cither obiect to tho admissibility of any dmaimcnt upon the 
ground that it is msiithcjently stamped, unless siu h detect goi i to the 
validity of tho document, or take part in any discussion in su]>poit ol any 
^ucll objection unless invited to do so by the <-oiut (hco Annual Stalenicnt 
of the Geneial Council of the Bai, 1901-2, p 5, titl<‘ J> muusj ra, 

Vol II , p 411, note {1) ) , and the dislavour with vvhicb st.mi]) o})jcc- 
iions aie legarded is occasionally maiiitosted by dcpjivinc: tho succcsstul 
psLTty oi {Genfoii^diinqs Akliesdskabet (8ka)idimvia Itein^nhinve Co 
of Copenhaijen) v Da Coi^ta^ [1911] 1KB 137, lollowiiig Jlome ^fanm 
insurance (Jo v 8mUk, [1898| 1 Q B 820) The ruling of a judge on a 
stamp objection that a document is sulliciently stamped oi does not 
xequire a stamp la final (R S () , Did 39, r 8, Jileu^it v TrifUm, [1892] 

2 Q B 327, 0 A ; Mandcr v Ridgway, [1898] 1 B 501 , Lowe v 
Dorhng (1905), 74 L J (kb) 794 (county court) ), but an appeal lies 
trom a ruling rejecting a document {Sharpies v RicLani (1857), 2 H & N, 

57), see The Belfort (1884), 9 P I) 215 As to tho meaning of “duly 
stamped/* see pp 712 seg , post, and as to tho scope ol this statutory 
pioviaion generally, see titles Co^T^lACT, Vol Vll , pp 530, 531 , Eviuencis, 

Vol Xlll,pp 515—517 

[b) Inland Revenue Commissioners v Maple dr Co (Bans), Ltd. [1908] 

A C 22 In that case tho House of Lords held that the terms ot 
the Stamp Act, 1891 (54 & 55 Vict c 39), s 14 (4), showed that it was 
intended to include m the general charge certain conveyances executed 
abroad It is submitted that the sub-section also shows that general 
words throughout the Act which impose a hability to duty or fines 
must also be read as subject to such limitation as would exclude 
the cases in which that sub-section would have no appheation The 
difficulty as regards the imposition of fines suggested in the same case 
([1906] 2KB 834, C A , per Fletcher Modltojv, L J , at pp. 847, 848) 
would thus be avoided; and see note%(r), p 703, n/i/e Thus, an ante- 
nuptial contract executed m Calcutta and relating to property in 
(Calcutta icqiures no stamp {(hlelubst v Herbert (1872), 20 W. R 348), nor 
do receipts executed abroad relating to foreign liansactions {James v. 

Catherwood (1823), 3 Dow & Ry (k b ) 190, Bi^stow v Seguemlle (1850), 

5 Exch. 275), but a conveyance of land in Australia executed m the 
United Kingdom must be stamped (Be Wright and Inlamd Revenue Com- 
^nissioners (1856), 11 Exch 458) As to shares registered in a colonial 
register, see title Companies, Vol V., p. 168 As to cases where special 
provision 13 made in respect of instiiiments executed abroad, see 
p. 718, post. ’ • 

(c) Stamp Act, 1891 (54 & 56 Vict c 39), s. 3 (2) As to cases of docu- 
ments containing more than one instrument or relatmg to seyeral and 
distinct matters, but beaimg only^one stamp, see p. 716, post For 
special cases where exemptions are granted m respect of indorsements on 

A A 2 
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Shot. s. (2) an instrument which relates to several distinct matters must, 
Stamp except where express provision to the contrary is made, be separately 
Duties tfpon and distincllv charged in respect of each matter, and for this purpose 
Instni- distinct jtrovisions constituting together the consideration for an 
G™^^v liable in respect of one of them to ad mh)iem duty are 

ener . distinct matters (rZ). ]Jut two othei cases 

may aiise: 


Matters 
which are 
ief;arde(l as 
distinct, or, 
on the other 
hand, 
subsidiary 


(3) dll instrument Tnayud.iti to soveral matters Inch lie vx'rfclu Jess 
cannot bo legaidcd hs di-tinct, and 
(0 an imiiumonl, ihom^li lehiling sul)staTitnllv to one matter, 
may fall inlo om ealegoi} oi another, aceoi ding t(j the 'view adopted 
of itr. legal o[)(‘iati('n, 

,'Che liiK* (d division l)et\MM n (lasses (ii) and (Jl) is not easy to 
dL’aA\,and it should 1‘e noted \miIi ithaiuice to nuuiy of th'‘ cases 
cited hero and llnoughout tins title, that, altliougli useiiil foi 
iJliistialing ]/iinci])l»‘s, ihey aio decisions u;iou iVcts ot railianient 
now rojaaled, and, in some ca-.e8, only decisions at i//s/ pnus u])on 
the admissibility id docnme.iits, and cannot ho logaided as possessing 
the same auihoiity as revmme cas«M d^aoded upon Iho Acts now in 
force It is, howover, well esmhhshed that whole a piovision in 
an Jiii-tiunient is such that, e\eu li it had not beOii exiuesscd, it 
would have heen luiplud bylaw, such a piovision is not distinct 
and no duU is cliargeable in lespcct of it(c), and tliat the fact that 
several poisons join in an insliument does not iiiako then* sliaies 


inslruTnents already Rtainpod, see under the several titles in the .Stamp 
Act, 1851 (54 & 65 Vict c 39), Sclied 1 In such cases, if the space 
on the oriffinal deed is exhausted, a document may be added and indorse- 
ments made on it without a fuither stamp being required (Oime v Yonnq 
(1815), 4 Camp 336) 

{(1) Stamp Act, 1891 (54 &; 65 Vict c 39), s 4 (b) ; and see title 
Contract, Vol VII , pp 531, 532 The cases in which evpiess provision 
to the contrary is made aie releiTed to in the passages dealing with the 
paitieular instrument ui question ; for cross leforoncos see note (o), 
p T24:;vost 

{e) MullettY, Huichuon (1828), 7 B & C 639 (memorandum of deposit 
containing an agreement to return the deposited bills), distinguished m 
Doe d Fraiilit^ y Fraiilis (1840), 11 Ad & El. 792 , Barry v Goodman 
(1837), 2 M & \V 708 (avlmission by occupier that he lemamed on suffer- 
ance only, contaming also an agreement to give up possession on demand) , 
Doe d Soruton v 8naith (1832;, 8 Bing 146 (mortgage containing provision 
seciinng expenses which might he iiicuired by the mortgagee in exercise 
of bia power of sale) , Doe d Meueion v Bragg (1838), 8 Ad & El 620 
(mortgage eontaiiiiiig covenant by moitgagor to ])ay rates and taxes) , 
Wroughio^i v Tuitle (1843), 11 M W 561 (mortgage oi leaseholds con- 
taining provision making any fines paid bv the mortgagee upon lenewal 
aeharpon thepropeiiv); IhllY (1 843), 5 Man &G 789 (admis- 

sion of a debt m consideration of withdrawal of distress containing an 
aunement tlial in default of payment distress might be levied again), 
v Webb (IS US), 5 0 B 834 {airieement by paify accoinmodaW 
to Imd money to meet an accommodation bill when due), Lawiaiieev 
Boi>(o}L (1851), 7 E\ch 28 (mortgage of policy of assurance containing a 
provision I liat expense^ incurred by inoitgagee in obtaining a fiesb policy, 
if necessary, should be a charge on the new policy) Annandale v Puitison 
(1629), 9 B & C. 919 (joint and several bond, executed by principal and 
surety, containing a covenant by the principal to indemnify the surety), 
IS a case coming under this lule rather Ilian that exemplifietl by the cases 
•cited in note (9), p 709, post 
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in the transaction separate and distinct matters, provided, that 
^ there is a community of the same subject-matter, either as to pro- Stamp 
perty or interest (/), in all the parties. There are, further, a Defies upon 
number of cases in which various instruments, which, in Instra- 
respect of their leading characteristic, were either not liable to « 
duty, or if liable were properly stamped, have been held not to 
be chargeable with any further duty by reason of the inclusion 
of provisions considered to be merely ancillary to the leading 
object (f/). 


if) Baler Y Jaidine (1784), 13 East, 235, n (hill of sale hv tlio crew 
of a privateer of their Hhaies iii prize-money), Bowen v (J805), 

1 & V (N R) 271 (bond by perfonneis in which iioiic would 
have joined uiiIohs aU had joined); J)avis v in/ham*? (1811), 13 
East, 232 (agi cement to conliibuto to the cost ot making a clock) , ('ool 
V Jone^ (1812), 15 East, 237 (grant of an aimmty) , Goodt^ony Fotbth 
(1815), 6 Taunt 171 (agreement by soveial inidei\Mit(‘is to refer a dispute 
on a policy), Allen y i/or? won (1828), 8 B k, C 505 (letici of atloiney 
signed by members of a mutual insurance club) ; R v J oidhiInfmhilaoU) 
(1828), 8 B & C* 247 (indenture to sei\e one man for four years and llien 
anolhei foi llireo years), RantAwfiom v I)<tviR (1830), 4 M & W 584 
(agK'eineiit by three jicrsons to indemmJy a lourth to the extent nt iT,o 
each, to be paid severally) , Coope7 v Flunn (1841), SILK 172 
(lease to joint tenants); Tloman v Bird (1841), 0 M & W 68 (lelease 
to an administiatoi by two next of km; see, howevei. Freeman \ Inlond 
Rnrnac (Ummissioneu (1871), L K 0 E\ch 101), v Bndge (1810), 
4 I'lxch Ii)3 (conveyance by tliieo jieisons of a block of sliaies in which 
Hi i,ic1 their inteiests weic stveral), Boo d Crojl v Tidhini/ (1851), 14 
(y B 301 (conveyance by several encroaeliers u]>oii a common in which 
each inirpoited to couvty the whole encroaelimeut, though in f.ict tbeir 
inteiesis were several) So an admission ol joint ienanls ol copyhold 
tenements was held under Acts now repealed to requiie only one stamp 
in icspeet of each iomimvut (T7ahorno v Crardwer (1856), 5 K B 013), 
although a coiihaetof demivse to diffeient tenants with a sovoial opcaatiou 
requires sepaiatc stamps {Boo d Copley v Bay (1811), 13 East, 241) 
A joint alhilavit or statutory declaration, though sfwoial persons join, 
requires only one stamp if it relates to only one matter {Romsionaty 
Interest Society v Inland Reicnve Cofnmissumo} ** (1000), 22 T L K 740), 
but not unless it is really a joint allidavit (Athins v Romolds (1822). 

2 Chit 14) 

In the following cases moie than one stamp was held to beneeessaiy — 
Freoinan v Inla^id Rucnuo To iwwimio am, supra (deed, wheiebv Khan‘s 
m a numbei of eompaui(‘s held by two executois were divided between 
them and two othci i(‘,«iduaiy legatees, held to opeiato as a sepaiate 
transfer as regaids cadi of the four parties, but not as regaids several 
blocks of shaies tiaiisleiied to one paity so that four stamps and no moie 
weie required), R v Etmi College (1846), 8 Q B 526 (deed containing 
admittances on the sale of a copyhold tenement by five ten an Is m 
common) The old eases m which it was held that if an afiidavit w^as 
entitled in more than one cause as many stamps were required as 
there were causes {Anon (1811), 3 Taunt 469, E, v Carlisle (1819), 
1 Clut 451) may still be leleired to as illustrating the piinciple. 

if a purchaser at an auelion purchases several lots and signs only one 
instrument m respect of them all, the separate purchases are none the 
less separate and distinct matters, as to which the question whether any 
stamp is required must be separately determined {Emmerson v Eeolu 
(1809), 2 Taunt. 38; Boots v Boimer (Lord) (1832 , 4 B. & Ad 77: 
Watlmg v TJorwood (1847), 12 Jur 48) 

(^) Hughes v King (1815), 1 Stark 119 (conveyance containing a penalty 
clause securing observance of certaiij stipulations by the vendor) , Stead 
V. Liddard (1823), 1 Bmg. 196 (agreement containing a guarantee by % 
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SECT 8 . 

Stami> 
Duties upon 
Instru- 
ments 
Generally. 


As regards case (4), an instrument is not necessarily to be 
regarded as duly stamped because it is stamped with the duty 
appropriate to one category within which it falls, if upon another 
view of its operation it falls within another category on which a 
higher duty is charged (fe) ; noi does an exemption granted in respect 


operatiouof third party to secure performance), Pratt v Thomas (1S31), 4 C. & P. 
instrument. ^^54, affirmed, worn Price v Thomas^^B & Ad 218 (loa.^e containing 

» a covenant for rent in which a third party jomed ; see, liowovoi, Wharton 

V Walton (1845), 7 Q B 474), Meering v Duke (1828), 2 Man & Ry 
(K B ) 121 (agreement for sale of a shij) mcludjiig various provisions for 
1 0001 ving payment of the price) , Worlhinq/on v Wairmgton (1848), 5 (> B 
025 (agieomont ior a loaco containing an option to piiiohase at the end of 
the tcim) , Walker V 6Vrs (1R48), 6 ^ B 602, and v PiUworth 
(1810), 6 C B 698, n. (moitgage containing an attornment by the mort- 
gagor to the moitgagee), Limme) Asphalte Paving Co v Inland Be venue 
Coinmisstonn,^ (1872), L R 7 Exch 211, per c/ina?/', at j) 217 {piOMhioii 
loi payment ol ruit ol the eonsideiation by insl.ilnient.'s) , l(uLwood\ 
Caiull, fl903J 1 K B .531, C A .following Yatc^ \ (1802), 61 Jy J 

(q li ) 440, and overuiling Kiilmod v Smiih, [1806J 1 Q B 582 (pio- 
niissoiy nole < on taming provision tLat no time given by the cieditoi to 
the piincipal debtor should aliect lus light against the suioty) , General 
Aicideni Asvirapce Ooiporatiou v Inland Revemie Commits iotur& 

8 F (Ft of ) 477 (policy ol assmance against accident containing a 
pioviaion as to letiiin ol pait of the piemiiiins upon deatli in ccitam 
events), Sufjield (Lord) v Inland lU venue Commi^sionent K B 

805 (mortgage containing provisions mahiiig expemsoa reasonably incuircd 
in pioserving the sccuiiiy a chaige upon the property moitgaged) , and 
see cases <atcd in title Fontuact, Vol VII , p 510 

The following erases in which provisions weio held to be ** incident to the 
sale or conveyance of pioperly ” within the meaning oi the Stamp Act, 
1815 (55 (tOo 3, c 184), Sehed , tit Conveyance, may be referred to as 
illustrating provisions winch are not separate and distinct: WoUeley v. 
Cox (1841), 2 Q B 321 (covenant in a tiansfer of shaics by the transferee 
to observe the lules ol the company) , Doe d Phillips v Phillips (1840), 
11 Ad & El. 790 (stipulation m a surrender for the giant of a new lease) 

On the othci hand, in Dnqhtmanv Inland Bevenue Commissioners (1808), 
18 L T 412, an instiument by which land was sold to a tiustee for the 
puichaboi for three months, and the reversion conveyed to the purchaser, 
was held I'hargeable both as a lease and as a conveyance 

In the following eases provisions weie held to be B(‘paiate and distinct: 
Coster V Cowling (1831), 7 Bing 456 (lease reserving rent for house, and 
distmct rent for furniture ana fixtuies), Wharton v Walton (1845), 7 
Q. B 474 (guarantee by a thud party in a lease of hcensed premises) ; 
Lovelock v Franllyn (1846), 8 Q. B 371 (covciiimt in a l(*aso of one 
messuage to assign that and four other messuages) ; Uadgeit v Inland 
Revenue Commissioners (1877), 3 Ex 1) 46 (appointment of new trustees 
and conveyance of property to them) , SulJivld (Loid) v Inland Bevenue 
Commusioners, [1908] 1 K B 865 (provision in a eonvcyanco that grantees 
should hold the property conveyed as security tor a debt upon the terms 
of another indenture of mortgage). In lewis v Inland Revenue Commis- 
sioners, [1898] 2 Q, B 290, rt was admitted that two stamps were required 
for a separation deed which contained a provision secuiing an annuity, 
and a decision to that effect has been given in the county court (Hulse 
V. Iluhe (1910), 54 Sol. Jo 704) 

(A) Speyer Brothers v Inland Bevenue Commissioners t, [1908] A C. 92 ; 
Brown, Shipley (f? Go, v Inland Bevenue Vomimssioners, [1895] 2 Q B. 698, 
C, A. (marketable security as well as promissory note) ; Chesterfield Brewery 
Co. V, Inland Bevenue Commissioners, [1899] 2 Q. B. 7, approving dicfwm 
of Ohaknell, J , in West London Syndicate v. Inland^ Bevenue Vommis- 
sionerSf 0898] 1 Q. B 226, at p. 240* (conveyance as well as declaration of 
‘trust) ; OetUnger v. Cohn, [1908] 1 K. B. 682 (promissory note as well as 
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of certain instruments charged in one category of ihe Schedule 8«ot. 8. 

Mm ■ I ^ I * tl* • M •% • j« ■ 

it also falls within anothei category of instruments charged (t), and 
an instrument which, according to its primary object, is liable to 
charge is not brought within a general exemption by the fact that 
it may possibly have a subsidiary operation which is protected by 
that exemption (k). 

1641. In constiuiii" provisions imposing the duly stuct attention (’onatruction 
must bo paid to the actual words used b} ihe legislature, but the 
words themselves must ))o understood in a popular” sense, that ^ ^ 
is, the sense which persons conversant with the subject-matter with 


bill of oxebango payable at sight) The first of the above rases has been 
sometimes cited as an authoiity for the proposition that whenever 
instrument falls witliiu two categories, tlio Crown lias a choice whether to 
charge rt under one do'^ciiption or the other Such a proposition does not 
cover the case of an rnstruTnent tendered as evidence, when the question 
of its being duly stamped or not would have to be decided n\ ithout reference 
to any option on the part of the Crown It is snbniiilcd that, subieet to 
the case of an adiudicalion stamp (see p 716, posf), an insiruinent is not 
duly stamped unless stamped with the highest duty with which it can ho 
charged, but that the generality ot the proiiosition that whenever .in 
instrument falls within two categories it is chaigeablo wuth the highcj 
duty must bo hmitcd by roferonco to the preceding paragiapli 'see pp 7U7 
et seq , ante), and that w'hero the legislature has imposed a i>aiiicul.ir late 
of duty on a sp(‘rific and well-defined class of instiuments, it is 1o be 
inferred +hat the intention was that that duty, and no other, should be 
charged on all ordinary instruments of that class, even although there may 
bo another category wide enough to bring such instruments within its scope. 
Thus, m Prudent uil]nb''na7irc Co v Inland lievenueCommissiovoSyll^Oi'] 
2KB 658, it was not even argued that the instrument in question, if it 
should be (as in fact it was) hold to be a policy of life insmance, ought 
to be charged as a “ bond or covenant,” although it undoubtedly fell 
within that descii]dion As to documents which are both assignmcnls 
and bills of exchange, see also title Bill? of Exc^A^GE, Pkomissory 
Notes, and Negoiiable Instruments, Vol II , p 571 
(i) County of Duiham EUcii mil Power JJidiihutwn Co v Inlandflievenve 
Commissioners f [1909] 2KB 004, C A (agreement for the supply ot 
electricity, assumed for the purposes of argument to be an agi cement for 
the sale "of goods, wares, or merch.andisc, held, novertholess, bablo to 
duty as a security, on account of a provision lor (piarlcily paymeats of a 
minimum sum) It is to be observed that the wording of the Schedule upon 
which this case was decided first appeared in the Stamp Act, 1870 (33 & 34 
Viet, c 97), and that the words m the Stamp Act, 1816 (55 Geo 3, c 184), 
“exemptions from the preceding and all other stamp duties,” are loplaoed 
by the w'ord “ exemptions ” alone Copsequently the argument m Horsfall 
V Uey (1848), 2 Exch 778, by which Parke, B , disposed of the sugges- 
tion that contracts for t.lie sale of goods which also operated as convey- 
ances might bo ch.argeahlc as such, is no longer available. It is submitted, 
however, that the conclusion reached by Parke, B , and also the decision 
in most of the cases cited in title Contract, Vol. VII , p 640, to the effect 
tfiat an agreement for the sale of goods was exempt, although it included 
oollateial matters, may he supported by reference to the principles enun- 
ciated in the preceding paragraph (see pp 707 et seq , ante), and that the 
judgments in County of Durham Electrical Power Distnhution Co, v. Inlcmd 
Revenue Commissioners, s^i/pra, must be read strictly with reference to the 
particular instrument under consideration, which was effective M a security, 
although the consumer might not take any cuirent. 

(fc) Deddington Steamshvp Co,, Ltd v, Inlwnd Revemo Oonmmkmeret 
[1911] 2 K B 1001, a A 



712 


Revenue, 


Shot. 3. which the statute is dealing would attribute to thein(Z), and, 

Stamp^ although no considerations as to what might be reasonable on the 

Duties upon one hand, or oppressive on the other, can afiPect the conclusion (m), 
Instru- ambiguous words are construed in favour of the subject (7/) and a 

ments hberal construction given to exemptions ( 0 ), The duty being 

ei^ y. jjjjpQggj upon instruments and not upon transactions, iJio fact that 

it may be possible to devise a moans for effecting the lai.ter without 
resort to the former is no ground for straining the \\»)rds of the 
Act in order to prevent such means of escaping liability (p) 
The court does, however, take every moans of defeating an attempt 
to evade a general liability by a provision in a piivf.te Act of 
Parliament the eff(ict of whicli might easily jiass unnoticed (7) 

ConditioDB 1542- Every condition of sale framed with a view to piecludiiig 
piecluding 6‘bjoction or requisition upon the ground of the absence or insuf- 
ficiency of tlio stamp uijon any instrument executed after the 16th 
ofsfarap. ^ May, 1886, and evciy contiact or undertaking for assuming or 
indemnifying against the liability on account of such absence or 
insufficiency, is void (r) 

Construction 
of document 
in relation to 
(he question 
of its appro- 
priate stamp 

(l) GKnjfU V Inland l\*evemie Commissioner a (1870), 1 Kx D 242, per 
Pollock, B , at p 248 

(m) (!Ja\floii V JUntenshair (1820), 5 !> & C 41, per IjITTleoale, J , 
at p 47 , ^fo}k(/ V Ball (1831), 2 l)ov\l 494, per TatiNTov, J , at p 497 ; 
Folcf/ {Loid) y Inland Ucvenne Commissioners (1808), L R 3 Exch 203, 
per Kelly, B , at j> 268, A -G v Cailton, Banl, [1899) 2 Q B 158, 
per Lord Rlsseil or Ktllowex, V J , at p UU 

{n) Denn d Manijold v Diamond (\H2C)), 4 B &: C 243, per Bayley, J , 
at p 245 , J! V Winslanleij (1831), 1 (V & J 434, H L , per Lord Wyn- 
Koui>, at p 442 , Harris v liiKh (1842), 9 M & W 591, per Parke, B , 
at p 5d4 , Phdlijfs r (1844), 12 M W 740, Dames y. Heath 

( 1847), 3 0 B 938, pei Wilde, () .f , at p 941 , Clifford v Inland Eevenue 
Commissioners, [1896] 2 Q B 187, per Pollo^'K, B , at p 193 

(o) Warrinqlon v Fiuhor fI807), 8 Ecast, 242, per Loid Ellionborougij, 
(\f,atp 245 

(p) Hankins v Cluiteihnek (1848), 2 Car & Kir 810, per Bolfe, B, 
at p. 813 , EmanneL v llohnrts (1868), 9 B & S 121, per Blackburn, J , 
at p 127 , Inland Eevenue Commissioners v Angus, Same v Lewis (1889), 
23 Q B T) 579, C A , compare Minihler of Stamps v Townend, [1909J 
A 0 633, 639, P C 

(7) Great Northern, Piccadilhf and Brompton Railway v A -G,, [19091 
A C. 1 

ir) Stamp Art, 1891 (54 k 55 Vict c 39), s 117 

(s) Jftzc? , s 14(4), Weddallr (7apes (1836), 1 M &VV 60,perPAiiKE,B., 
at p 64; iVest London Syndieatc v Inland Eevenue Commissioners, 
[1898] 2 (3 B. 607,0 A , per A L Smith, L J , at p 513 Thus a change 
in the law which takes place after an instrument has been executed but 
before it is presented for adjudication is immaterial {Suffield (Lord) v 
Inlcmd Revenue Commusroners, [1908] IK B 865) ; secus it the change 
takes place after an instrument has been begun, but before it has been 
so far completed as to be chargeable (Abrahams v Skinner (1840), 12 Ad. 
& EL 763). In the case of particular mstruments which only become 
liable to duty in certain events, the yiaterial date is the happening of the 
aventi oertain marketable seounties , see p. 730, post. An ins6:umeot 


1543. The question whether an instrument is duly stamped, or as 
to wliat stamp is required, is in general determined by what appears 
upon the face of ifc to be its legal operation when first executed so as 
to be capalde of that opeiation(i(), but tho court is not bound by the 
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apparent tenour of an instrument, and will decide accordingtto the 
• real nature of the transaction, receiving, if necessary, extrinsic 
evidence (<). 

incapable on tlie face of it of the legal operation which it purports to have 
requires no stamp unless otherwise hable {EsV Eidqwell (Inhabitants) (1827), 

6 B. & C 665, Mayfield v Robinson (1845), 7 Q B 486 , Mott v. Tumnge 
(1866), 1 F. & F 6 (instruments requiring a seal, but executed under hand 
only), Limmer Asphalle Paving (Jo v Inland Revenue (Ummissioneis 
(1872), L R 7 Excli. 211 (provision purporting to grant a monopoly) ) 

(t) Neitlier tlie toim nor the name which the parties ma;v have given 
to an iiistrumeiiL are malciial if not consistent with its aubsl a utial efleot 
(Wale V Inland Revenue Commissionei s (1879), 4 Ex D 270 (instrument 
in form a fresh mortgage hold as to part of the sum secured to ho sul)s(;an- 
( Hilly only a traiisfei) , Moitgage Insurance Coipoiaiion\ Inland Revenue 
(1888), 21 Q B D 352, C A (instniinent desciibcd as'a 
])olu*y held not to bo such); Inland Revenue v ()luei, |1')09] A C 427 
(iiistiument held not to be a settlement though eouched in the loim of a 
tiust) , and see, as to cases on conveyances, title kSale oi< Land, and as to 
])iomissoiy notes, title Bills of Exciivnoe, Pkomtsj'Ouy ]!<otks, and 
Vegotiaule Instruments, Vol TI , ]»p 572, 573) Wlieic, 1ioa\cvit, an 
in^tniment possesses the chaTacteiistie ol a ( lass charred in the ^ch( duh by 
name and not hiither defined, the fact that tlio paities ha\c d(‘scnbed an 
iiistruincni by that name may he aieason loi holding it chaigeable as Mieb, 
lathei than under some other categoiy winch miglit also include iL {Ihiltsh 
India Steam Navigation Co v inland Revenue (^ommi^sionen (ISS!), 

7 Q B D 165) As examples of resort to extiinsic e\ideuce, see Vollans 

V Fletelier (1847), 1 Exch 20, followed in Willeif y Raiiail (ISIS), 3 Exeh 
211, and Mooie v (Imwood (1849), 4 Exch 681, Ex (h (letlr is ol allotment 
shown to (Uner fiom the applications, and theicfoie to be ino})Ciative) ; 
R V Ovoion (1851), Dears (j C 308 (eniiics shown to bo leeeipts) , Don 
F'laneeseo v 1)e Meo, (1908| 8 0 7 (instrument purporting to be an agiee- 
ment foi sale shown to bo a mere memoiandum ol a ])asti transact ion); 
compaic ITousfall v Ileg (1818), 2 Exch 778, and (lanutt v Inland 
R( venue Covimi^tiWnos (1899), 81 Jj T 633 (w'hcie if w\as held that the 
mere use <pf the past tense w'as not suHicient to show that an iiistiumeut 
was merely a memorandum and not ojierative as a com eyaiice) Evidence 
may likewibC be given to show that the stamp upon an insti ament hable 
to ad valoieni duty is not sufheient (Maynaid v Cohsolidaled Kent Collieries 
(’orpemtimi, 119031 2 K B 121, F A (deed of trausfor) , Cair y Roberts 
(1831), 2 B A Ad 905, see Robinson v Vernon (Lord) (1860), 7 C B 
(N p ) 231, 235 (])iobate stamped lor an amount less than the estate under 
the Stamp Act, 1815 (55 Oo 3, c 184) ), or that a bill purpoiting to bo 
executed abroad was in fact executed in the United Kingdom (Bartlett v 
Smith (1843), 11 M & \V 483), or that the nominal date upon an instru- 
ment IS not tlio true date (Clnike v Roche (1877), 3 Q B 1) 170 (instrument 
executed before a change in the Stamp Act, but dated aftciwards) ) 

The case of a post-dated cheque pie^ents in some respects a peculiar 
pioblera and has been the subject of conflicting decisions, some of which, 
though inapplicable to the present law, require notice in view of the lules 
laid down as to the duty of the court Under the Stamp Acts, 1791 
(31 Geo 3, c 25) and 1815 (55 Geo 3, c 184), bankers’ cheques payalde 
to bearer on demand and not post-dated were exempt, and the duty on 
bflls of exchange payable after date depended on the penod , and penalties 
weie imposed on post-dating such cheques or bills ot exchange In Allen 

V Reeves (1801), 1 East, 435, and Field v. Woods (1837), 7 Ad^ & El 114, 
cheques payable to bearer and unstamped were refused admission upon 
evidence that they were»post-dated On the other Land,tin a senes of 
decisions relating to stamped bills, which are summed up in Austin v. 
Bunyard (1865), 6 B & S 687, bills were admitted although post-dated, and 
the broad proposition laid down that the court would only look at the mstru- 
ment as it appeared when tendered in evidence. The same proposition 
appears in the case ol Qatty v. Fry (1B77)» 2 Ex. D. 265, decid^ aftrf 
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* SteCT. i.—Eeguhtims a$ to Stamping Imfmments. 

1544 . Stamp duties must be paid and denoted in accordance with 
regulations (a), and, except where express provision is made to the 
contrary, must be denoted by impressed as distinguished from 
adhesive stamps (6). Where one or more adhesive stamps are 
used, each must be cancelled in accordance with the regulations, 
and an instrument is not deemed to be duly stamped unless the 
stamps are so cancelled, or unless it is otherwise proved tliafc the 
stamps were aflSxed thereto at the proper time (c). In the absence 


the repeal of tlio provisions against post-dating ])y (ho Inland Tlcvenue 
Kepeal Act, 1870 (33 & 34 Vici c 99) , and the jndtiineul-^ lu JiOi/al Ijonl of 
S^fotland v Toltcnliavi, [1894] 2 Q B 715,0 A , aie suseeptiMe of the 
Fuirno meaning It is submillcil, ho^\eTer, that such a pio])osilion was 
unneoessary to Oic. decisions, and, being mcoPM^^lfnit with i-lie ]>i]nciple 
:ip])licd in F'lrhl v iroeds (1837), 7 Ad & K1 IM, which v.is cued with 
appioval by ihe Court of Appeal in Maipm'idr Coinohdnfcd Kint Collin ten 
( oiftouiUon, [1903] 2 K B 121. C A , cannot be it bed upon The actual 
decisions may be supported upon thegiound lliat aposl-d'in d ehc(|ue Inis 
no legal operation until the dale upon its face, when it he comes a bill 
])ay'ible on demand, and f.s such is properly stamped Tins is consistent 
vith Field V. irood.*?, inasmuch as the cvomption ^^ltlnn \\Inch it 

was sought to hnng the instiiiiuent in that case did not covio all bills 
payable on demand, but only such as wTre not; post-dated Tlie above 
reasoning is substantially that adopted by the ll(»use ol lands m Ultm v 
('iirrie (1876), 1 App C-as .554 

(a) Stamp Act, 1891 (54 & 55 Yict c 39), s 2 The duties are paid by 
the purchase of stamped matciial or adhesive stamps oi when the instiu- 
ment is presented to the Co i amis'- loners for the puipose ot being stamped 
As to composition for stamp dutie- m certain cases, see p 720, post 

(h) Stamp Act, 1891 (54 & 55 Vict c 39), s 2 The use of adhesive 
stamps IS obligaloiy in the case of foreign hills of exchange and promissory 
notes {ihd , ss 34, 35, 38) and contract notes (Finance (1909-10) Act, 1910 
(lOEdw 7, c 8), 8 78 (4)) The use of adhesive stamps is peimitted 
in the case of agreements chargeable with 6d (Stamp Act, 1891 (54 & 
55 Viet, e 39), s 22),, bills of c'^change payable on demand (ibid ^ ss 
34 (1), 38 Finance Act, 1899 (62 & 63 Vicl c 9) p 10, Bevenue Act, 
]909 (9 Edw 7, c 43), s 10), chartei parties (Stamp Act, 1891 (54 55 
Vict c 39) s 19 (2) ), ceitiiied copies or extiacts fiom any it'gister ot 
births etc (ibid , & 61), lea^^es for less thaji one year ol a dwclling-liouse 
or part thereof, at a icnt ol loss than £10, oi of a luini^hed dwellnig-houso 
or apartments (ihd , s 78 (1)), letters ot renunciation (ibid, s. 79; 
Finance Act, 1899 (62 & 63 Vict c. 9), s 9), letters of attorney for the 
purpose of apjiomting a proxy to vote at a meeting and voting papers 
(chargeable with Id (Stamp Act, 1891 (54 & 55 Vict o 39), s 80 (2)), 
notarial acl.s and protest'^ of a bill' of oxcliango or piomissory note (ibid , 

8 90), policies of insurance other than sea or life, and chargeable with 
Id (tbw f 6 99), receipts (ibid , lOl (2)), transfeis of shaies in cost- 
book mines (ibtd , s 110), w^airants foi goods (tbid , s 111 (2) ), and writs 
oi resignation and dare coadnl (Titles to Land Consolidation (Scotland) 
Act, 1808 (31 & 32 Vict c 101), s 116) Except where the use of jjp 
appropnated stamp is requiied (as to which see p 716, post), duties 
ot less than 2s. 6d on instruments for wluch the use of an adhesive 
stamp IS permitted may bo denoted by the same stamps as are used for 
postage (Stamn Act, 1891 (64 k 65 Vict c. 39), s, 7) 

(c) Stamp Act, 1891 (54 & 55 Vict c. 39), s 8. As to the persons 
required to cancel the stamps on the various msinimonts for which adhesive 
stamps must or may be used, see the enactments cited in note (b), supra. 
Hawing regard to the terms of the St»mp Act, 1891 (64 & 65 Viot. c. 39), 
tf. 15 (see p. 717, post), it is conceived that the proper time for affixing 
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of anything to the contrary appearing upon the face of the 8 »ot. 4. 
instrument, it is presumed that the regulations have been complied Regulations 
with, but the contrary may bo proved (d). So also where it appears * as to 
that an instrument has been stamped, but the stamp is obliterated, Stamping 
it is presumed to have been of sufficient amount (e) 

1546. The position of the stamp and the writing upon an instru- presumption 
ment must be so related that the stamp appears upon the face of of due 
the instrument and cannot bo used for or applied to any other 
instrument written ujion the same piece of matoiial, and whore ®®^***^ 
moio than one insti ament is written on ono piece of imitoiial, each 
instrument mm t be scparalolv stamped ( /), hut, if ilie number of 
stamps is less than is required, it may ne\oitholess bo possible foi 
the court to determine which are the iiistiumonts to which* the 
stamps are applicable and to admit Iho-'O instruments (f/) ; and 
where an mptrument lias been executed by seveial ]iartics so as to 
require several stamps, and the names of some have been crossed 
out, it is presumed that the stamps relate to the executions by 
those whose names have not been ciossed out(//). 

1546 Whore lofeionce to seveial documents is necessary to prove Incoiporation 
what IS 111 fact only a single transaction, so that tlioy all leally hj reference, 
form only one instiumenfc, it is sufficient if one of the documents 
IS properly stamped (i ) ; and it is no ground for objection to the 
admissibility of an instrument whicli is properly stamped that it 
leieisto anotlier instrument not properly stamped, pi ovided that 
it IS not sought to give the latter instiumcni in evidence {k\ 


1,ho stamp, whore no ex pi css provision is made, is before execution 
A sLamp may m goiic.al bo cfloctrively cancelled by a sl.-iujpmg madiine, 
or by any mark of a didacmc: character (Tiale v jMichael (1874), 30 
]j T 403, M*Mullcn \ ‘SS/r ^icam^hp, Lid (1002), 

71 L J (on ) 760), but it should be obscivcd that the provision as to oan- 
colliTi" the stamps on contiact notes is more bmited (Financc,( 1009-10) 
\ct, 1910 (10 Ldw 7, c 8), s 78 (4) ) As to meaning ol “ wnlnig,*' see 
luieipietatiou Act, 1889 (62 & 63 Vict c 63), s 20 

(d) liuidlauqliY DeKw (1808), L 11 3 0 P 280, ^la rv J?e?/7/ (1874), 

31 L T 372; UPMvllen v “ *Sn AJjfcd Plied 1 uK 

tidp'id , Jiodnicl'T 77o?if (1811), 3 Pamp 103, and see note (i), p 713, 
ante 

(e) JJoe d Fryet v (1842) 3Q B 687 

if) Stamp Act, 1891 (54 & 56 Vict c 39), s 3 As t,() alterations made 
in instruments, see pp 718, 719, post 
(q) B. V Beelcs (1726), 2 Ld Raym 1445, PowcUy Edmunds {ISIO), 12 
East, 6; Doc d, Copley y J7ai/ (181 1), 13 East, 241 , Evans y Pni/f(]842), 
4 Scott (N. K ), 378 ; see Forsyih v» Jervis (1816), 1 Staik 437 , Perry y 
Pottehicr (1814), 4 Camp 80 It is submitted that these decisions upon 
eaiJior statutes are applicable to the present law 
* (h) Waddinqion y Francis (1804). 5 Esp 182 
(i) Pcaie V Diclen (1834), 1 Cr M k H 422 , Pearce v. Oheshjn (1835), 
4 Ad & El. 225; Blyth & Co.'s Case \I872), L R 13 Eq. 629 ; Grant 
Y l/fl(Wo3r(1846), 15M &W 737 

(7c) Duel V. Braddyl (?824), M'Cle 217. The case where two or more 
instruments axe used to cairy out what may be, nevortneless, a single 
transaction must be distinguished ; see, for example, Stamp Act, 1891 
(64 & 66 Vict c 39), ss. 58, 106 (1); and see A.-G. v Boss, [10091 2 L‘R. 
246, C. A. (as to counterpart or duplicate). 
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sk». 4 . 1547. Where the duty payable upon an instrument depends upon 

BegoUtigns the duty paid upon another mstrument, the payment of the latter 

as to duty is denoted by a special stamp known as a “ denoting stamp ” 

Stamping impressed by the Commissioners upon production of both the 

instruments ( 1 ). 
ments. ^ ' 

Denoting 1548. Certain instruments can only be duly stamped with a 
stamp. stamj) which is appropriated to the description of instiument to 
Stamps of which they belong by a word or woids written across the face of 
stamp, and a stamp so ajipropriatod is not available for any 
t eaenp ion description of instrument (m). 

Adjudication 1549. Upon compliance With the legulations and retjuirements 
which the Commissioners aie aiithonsed to make, any person may 
lequire the Commissioners to express their opinion as to whether 
any executed insjiinment, except an instrunn'iit chargeable with 
ad ndoiem duty and made as a security w^itlioiit limit (??), is liable 
to duty, and, if so, to what amount; and a voluntary disposition 
infer viios is not duly stamped unless the Coinmissioneis have 
so expressed their opinion (f/) An instrument on which the 
(.Commissioners Irivo evpiossed their opinion may not be stamjied 
oi.lierxMse than in accoidance witli their assessment, but if so 
staiaped, or adjudged not to be liable to any duty, it may he stamped 
with an adjudication stamp as duly stamjied or as not liable (jp). 
No olqcctiou lel.itmg to duty can be raised against an instrument 
so skimped unless the Commissioneis have exceeded theii powers ; 

(/) Stamp Act, 181)1 (54 & 55 Vict o 30), s J) The cases m which 
the occasion for Biicli denoling stumps anso aie —duplicates or countei- 
paits of iD.toiments liable to a higliei duty than 6s (see ibid, s 72); 
seeinities which aio colJaleial, milistituted, or by way ol lurther chaigc ; 
simultaneous jeconvcyances ot sepaialo properties comprised in one 
moitnage security on payment theieof (see title Moutgacjm, Vol XXI, 
pp J34, 315), conveyances and leases e^ecuted m puisuancc of agree- 
TPdits alioady stamped with ad raloiem duty (see Staiu]) Act, 1801 (54 
\ 00 Vict c 39), ss 5<l, 75; titles Landlord and Tlnvm’, A^il XVI IT . 
p ,>0S, note (() ; Sale of Land) , settlements (‘tlected liy mcjpis ot se\eial 
iiDtiiiinents (Stamp Act, 1891 (54 A: 55 Vict c 39), s J<)5); sec title 
Sj ttlements 

(th) Stamp Act, 1891 (54 & 55 A’^ict c 39), s 10 In c.eos not cnveied 
by statutory provision the power to direct the use or discontiiniaiice of an 
appropnated stamp rests with the Commissioners of Inland Revenue by 
virtue of the Stamp Duties Management Act, 1891 (54 & 65 A"ict c 38), 
s 22 ; see p 701, ante The approy^nated stamps now required aie stamps 
toi bills oi excliange and piomissory notes hable to ad valorem duty 
(impressed or adhesive, accoiding as the instrument is drawn or made in 
01 out of the United Kingdom) and contract notes' under the Finance 
1 1909-10) Act, 1910 (10 Edw, 7, c 8), s 78 (4), see titles Bills of 
Kxchangb, Promissory Notes, and Negotiable Instruments, Vol II , 
pp 576 — 578 ; Stock Exchange * 

(n) For such instruments, see Stamp Act, 1891 (54 & 55 Vict o. 39), 

s 88, Sohed, L, title “ Mortgage, Bond etc ” ; Siiffield (Lord) v. Inland 
Revenue Commissionefs, [1908] 1 K. B 865; titles BoNbs, Vol III, 
p. 103 ; Mortgage, Vol, XXI , pp 135—137 * 

(o) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s 74 ; and see p. 732, 
poet. 

(p) Stamp Act, 1891 (54 & 66 Vict 39), s. 12 As to the need for an 
inoxement value duty stamp on certain instruments, see p. 564, ante. 
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but an objection once upheld cannot be questioned cn appeal by 
obtaining an adjudication stamp after the trial (5) 

Persona dissatisfied with the aaseasnient by tlie Comiiussioners 
may. upon payment of (lie duty, appeal to the Jligh Couil within 
twenty-one days of (he iiSKessment. The apjieal is liy means of a 
case stated by the Oommissiom'rs, and the function of the court is 
to determine the duty chargeable and. if necessaiy, order lejiay- 
ment to tho aiipelliiiit of any oycess of duty paid by him. Tl'ie 
unsuccessful p.iity may he ordered to p.iy costs (1 ). 


Sect. 4. 

Rcjgnlations 
as to 

Stamping 

Instru- 

ments. 

Appeal 
afrainat Com- 
mihsioners’ 
abse^sment. 


1550 The general rule as regnids the time for stamping StampiDp; 
instruments first executed in the United Kingdom is ihiit tlu'y must 
be stamped befoie execution (,s), but tins rule is subjt'el t<) eertjiin instruments 
general qualifications and to many special pi OMsions m n'^poct of fuRt executed 
particular instruments The stamping of ePUftin msLi uments after 
execution is ex})ressly piolnhited (f) ; on the othei hand, ceitam 
instruments may, ^vithout any penalty, be stamped \yithm thirty 
days after the first execution, if m the Hinted Kingdom, or fourteen 
days after assessment by the Conimissioneis in m(*c*(u dance with 
tho provisions in that lichalf (u), and special legulations aio made 
with respect to ceitaiii other insti uments (i). Suliject to such 


(q) Stamp Act, 1891 (54 & 55 Vict c 39), s 13(5), sec I'ludentml 
Mutual A‘fsfm77U’fl Inte^imnit and Loan Assoaotijn v Curznn (1S521, 8 
Exrli 97 , and see, generally, title Kvioknce, Vol XIII , p 515 'Tlie 
CominissioneiB may exceed tlieir ]M)wers by stamping as duly stampefl an 
instrument on vhieli they Infve no pouerto adiudieale (Morgan v. Pile 
(1854), 14 C B 473, per Jmivis, CJ, at p 483), or which has been 
stamped after ex(*eution eoiitraiy to a statutory provision (Vallaiue v 
Foihcp (1879), 9 B (Ci of Sess ) 1099, Lamhciton v Ai/ica (1899), 2 
F (Cl ol Sess ) 189 , see The Lelfmt (1884), 9 T J) 215; 

(r) Stamp Act, 1891 (71 k 55 Vict c 39), s 13, Marwell \ liUand 

Bevenue Ponvni^ftioncn (180(>)^ 4 Maeph (Ft of Sess ) 1 121 As to costs, 
SCO Mavchc'^ter Cotpotolwn v Suqden, (hesham Lije Sorutq v 

Ihshop, [1903] 2 K 15 171 F. A 9’Jie decision of IJie couit is an onloi, and 
not a ludgment, and tlieieloie an appeal to Hie Foiiit ot Appeal must be 
brounht wiUim fouTteen days {Onslow v Inland Betenuf Oohunis^ionertt 
(1890), 25 D D 467, F A , as allcvted by the Rul)sc(|U(Mit alleiafions in 
the rules; sec R S F , Old 58, ir 3,15); and see title am> 

Puon nuiin, Vol XXTIl , p 190 

(a) 'I’hoiigh not exjuesH^ laid down, tins rule is to be nilciied horn Ihe 
provisions as K) stampnig alter execution liereaftei mentioned, see Lhe 
text tvfra “Execulioii ’ with reh rence to instiuments not: under seal 
means signature (Stamp Act, 1891 (51 & 55 Viet c 39), s 122) 

(t) Ibid , ss 40 (1) (hills of lading), 80 (2) (letter or poucr of attorney oi 
voting paper chargeable with the duty of Id , and, ^emhU, contract notes ; 
see Finance (1009-10) Act, 1910 (10 Edw 7, c 8), a 78 (4), and see 
note (c), p 714, ante) 

(a) Stamp Act, 1891 (54 & 55 Viet c 39), s 15 (2), as amended by the 
Binance (1909-10) Act, 1910 (10 Edw 7, c 8), s 74(3) The instruments 
to which this provision applies are mstruments chargeable with od valorem 
duty and described in the Stamp Act, 1891 (64 & 55 Vict e. 39), Sched. I , 
under the titles “ Bond, Covenant etc.,” Conveyance on Sale,” Lease 
or Tack,” “ Mortgage, pond etc.,” “ Settlement ” ; and also voluntary 
dispositions inter vivos , as to which, see p. 732, post • 

(5) See, as to articles of clerkship, Stamp Act, 1891 (54 & 66 Vict. c. 39), 
ss. 26, 27 ; bills of exchange, tbtd , ss. 34 — 38 , charterparties, ibid., 
SB 50, 61 ; copies, ihtd , s. 63 ; colojiial government and foreign securities, 
tbtd., B. 84 ; policies of sea msuiance, tbtd., s. 95 ; receipts, tbtd., s. 102. • 
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Rbvjwttjb, 


swffi. 1 exprefis provisions any instrument may be stamped after execution 
Begidbtigns upon payment of a penalty Dchieh the Commissioners have power to 
*8 to remit (c). 

Stamping 

bisira*' 1551. Instruments first executed abroad, subject to any provisions 
expressly referring to them (d), may be stamped without a penalty 
Tnrtnimentg Within thirty days after their first receipt m the United Kingdom (e), 
firet executed and subsequently u 2 )on the same terms as regards payment of a 
a road. ^ penalty as instruments first executed in the United lungdom (/) 

Material 1652. In general any matei ial alteration in an instruinenl after 
^MtiumenU^ complete i (Aiders a new btamp necessary, as the effect is to 
make it in bubstance a now instnimont (g); and, in the case of a 
contract, tlie result is that the new agreement cannot bo proved for 


(c) rStarap Act. IB91 (54 A. 55 Viet c 39). s 15 (1), (3), (4). as amended 
by the Finance Act, 1895 (58 59 Vict c 16), s 15 The piaetice of the 

(IJornmibsioncrs as to the exaction ot the penalty in the case ot mslnimeiits 
to which no oxi>refls provisions apply is as follows - Instruments, the 
execution or issue of which iinsUiniicd is made punl^hablo by fine (see 
p 7vH, aii/c, and note {h),thid), are not allowed to be stamjied without 
penalty, but au instrument chargeable as a lease of a furnished house, and 
within the Stamp Aet, 1891 (54 &: 55 Viet e 39), s 78 (1), (6), may be 
stamped without a penalty within fourteen days after execution. Agree- 
ments under hand only, chargeable with the fixed duly of fid , are allowed 
to be stamped without penalty within fourtex>n days after execution, and 
all Ollier instruinorits withm thirty days after execution Such agreements 
or other instruments, if presented for adpidicaiiou (see p. 717, anir), and 
nolo (a), tbid), within these respective times, rnav be slanipod without 
p( Daily within lourtoeri days after notice of assessment on analogy ot the 
Stamp Act, 1891 (54 & 55 Vict c 39), s 15 (2), (6). In the case of au 
mstiiiment containing, with icferenco to instruments executed befoic oi 
on the 16tb May, 1888, any provision which would, under the Slamj) Act, 
1891 (5t & 55 Vict r 39), s. 115 (seo p 720, p09i). be void it relating to 
instiuincnts executed after that date, the full penalty is exacted, and' see 
title Contract, Vol. VIl , p 529 

(d ) A *geii^*ra,l prohibition, not lefernng expressly to inst ruments »*\ ei uted 
abioad, is to be constiuod as refernng only to instmnients executed in the 
United Kingdom , see p 717, ante Thus the Stamp Act, 1870 (33 k 34 
Vict c 97), s fj8, winch corresponds to the Stamp Act, 1891 (54 &; 55 
Vict c 39), s 51, was so ( oust I nod in The Belfort (1884), 9 P I) 215 
The opinion oxpres'^ed by Litsdiey, L J , as to the Stamp Act, 1801 (54 A 
56 Vict c. 39), B 80, in Be F'^iqlish, i^eoiiifth and AusUalmn Chattered 
Banht [1893] 3 Ch 385,0 A , .at pp 411, 412, was unnecessary to the 
decision, and. in so far as it is based on a constmetjon of the second sub- 
section inconsistent with that adqpted m The Belfort, supra, in the case 
of the Stamp Act, 1891 (54 & 65 Vict c 39), s 51, must not lu' con- 
sidered as authoiitative. On this view the Finance Act, 1907 (7 Edw 7, 

0 13), 8, 9, relating to the stainjiing of ]noxies, is merely declaratory. 

(e) Stamp Act, 1891 (51 & 56 Vict c 39), s 16 C3) 

y/) s. 15 (1), (2) 

[q) Stephens v. Lowe (1832). 2 Moo & S 44 (indorsement on a sub- 
raiSRion to arbitration that the parties had met by consent after the time 
limited for making the award) , Bacon v. Simpson (1837), 3 M & IV. 78 
(indorsement enlarging time for performance) , and see* Schumann v 
WeaAkerhead C1801), 1 East, 637; titles ConIeact, Vol. VII., p. 532; 
Dheds anp Othbb Instruments, Vol X , pp 404, 412, 413 As to special 
plovisions With regard to bills of exchange and policies of insurance, see 
titJes OK Exchange, Promissoet Notes and Negotiahle Instru- 
ments,, Vol JL, pp, 666, 676 ; InsurXnce, Vol XVH., pp. 402, 403. 
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want of a etamp, and the old agreement cannot be saed upon as it 
has been superseded (h). 

Where, however, an instrument is still m fien^ an alteration may 
be made without rendering a new stamp necessary (i), but an 
instrument is not necessarily in fieri because execution by another 
party is still required (k) No further stamp is lequired if the 


Sect i. 



Stamping 

Instni* 

meats. 


certain a point left open (w), or made to correct a mistake (o) or iiot rendering 
by a stranger (p) Wheie an instiumcnt has been altered, the 
general presumption is that the alteiation was made before 
execution (q). 


1553 Kestampmg is also nocessaiy in tlio case of an instrument Justiument 
winch has been used oiir^e and is ihereailiCi applied to a new ^pphed to 
purpose (r), and a secuuty tor an unlimited amount stamped fb new use, 


(7i) Il'tU V Pallen (1807), 8 Ka^t, 373, French v rutlon (1808), 9 East, 
351, needy (1827), 7 B 2fil , hut Hohson \ Hall (m2h 

Peake, 172 [127| 

(0 Hall V ('Iwndicss (1827), 4 Bmg 123; Jonch v Jonet, (1833), 1 
M 721 (alteiation in mstiuinont after excoiitiou by some of the 
ji'irties, but helorc exoculion by otlieia, and with the consent of all) ; 
^fatwn V Booth (1810), 5 AI iV S 223 (addition of name of anothci ob]i)i;or 
to a bail bond with consent of ))iior obliijoTs and the shenfT, before accept- 
ance by the Litter) , Spiea v lUnqehH (1834), 1 r!r M & ll 129 (name of 
a second witness added to a lelease (to validate evidence under old 
law) before dcliveiy to cither vsiiness) , Kennedy v Fash (1816), 

1 Stalk 452, Johnson v Marlboronqh {Duke) (1818), 2 Stark 313; 
Downes v niehnrdson (1822), 5 B dr Aid 674, Shemngton v Jermyn 
(1828), 3 0 & P 374; Tarleton v Shingler (1849), 7 C B. 812 (bills of 
(exchange altered before issue) ; and see, further, titles Bills of 
Exchange, Promissory Notes and Negotiable Instruments, Vol II , 
pp 555, 575, Deeds and Other Instruments, Vol X , p 41 3 

[k) London and Brighton nail (Jo v Fairclough (1841), 2 Man & G. 
674 

{1) Hartley y (1812), 4 Man & G 172 ^addition of descriptive 

woids after the name of one of the parties) As to immatpcnal alterations 
m instillments, see titles Contract, Vol VIJ , p. 426; Deeds and Other 
Instruments, Vol X , pp 415, 416 

(»i) J>oe d Wateis v fJonqhion (1827), 1 Man & By (K B ) 208 

(n) Taylor v Parry (1840), 1 Man do G 604 ; Sadgrove v. Ihyden, [1907J 
1 Oh 318, Batkery Aa/oti (1858), 1 F. & P 192 

(o) Cole V Parkin (1810), 12 East, 471 ; and see titles Bills op 
Exchange, Promissory Notes anj» Negotiable Instruments, Vol II , 
pp. 555, 576 ; INSURANCE, Vol XVll , pp 402, 403 

(p) Hcnfrec v Bromley (1805), 6 East, 309 This does not apply to bills 
of exebanpe ; and see note ((jf), infra As to alteiations made by stiangers, 
see titles Contract, Vol VII., pp 424, 425; Deeds and Oiheb Instru- 
ments, Vol X , pp 413, 414 

(q) 12 Vm Abi. 68, citing Trowel v Castle (1661), 1 Keb 21 ; Doe d. 
Taiam v. Catomore (1861), 16 Q B 745. But m the case of a bill of 
etchange the burden of proving that the alteration has not vitiated the 
stamp lies on the party suing on the bill (Knight v, Clements (1838), 8 Ad 
& El 215 ; Bishop v Chambre (1827), 3 G & P. 65) If the bill has been 
executed abroad, where the alteration could be made before the stamp 
was affixed, the burden of proof is shifted on to the objeefbr (Hamehn v 
Bruck (1847), 9 Q. B. 306); and see title Bills op Exchange, Pro- 
missory Notes and Negotiable Instruments, Vol. II., p. 557 

(r) FVmley v. WesUey (1836), 2 B^ng (N. c.) 249 (non -negotiable instru- 
ment) ; Hammond v Foster (1794), 5 Term Bep. 635 (redeemable annuity 
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BsTBinnD, 


SJK)I. 4 . 

Regfllationg 
as to* 
Stamping 
Instrn- 
mentB. 

Composition . 
(1) in respect 
of tran'^feis 
of iDsciikfd 
stocks f 


(^2) in respect 
of local stocks 
and foreign 
securities , 


(3) insur- 
ance policies 


(4) East 

Indian 

secnritles; 


cover au advance of a definite amount innst be reetamped when need 
for any fuither advance (s). 

1554. The stamp duties ^^hlch would be chaigeable upon the 
transfer of any stock of the Government of Canada winch may be 
inscribed in books kept in tlie United Kingdom, or of any colonial 
stock to ^\bich the (Colonial Stock Act, 1877 (0, applies, or of any 
foreign slato or govoinmeiit which is inscribed in the books of tlie 
Bank of England, oi of the slock of any Uiiiisli piotectorate oi 
])rotected sUto In whuh tlie S(‘crelary of State applies the Colonial 
Stock Acts, 1877 it) and (a), aio to be paid by a composition, 
and the transbos aio tbeieiipon exempt {h). 

The dulies »)ii tjansl(‘is of llie slock or funded dcdit of any 
coiUity cooiimI, corpoialum, or c^mpmnv may also be compounded 
iM by ngieenieiit \Mtli tlio Commissioners of Inland Eevoinie(c); 
and tiio duties upon foieign sec ii 1 1 ties (d) may bo paid in one sum 
in lien of stamping each security (e) 

A cou'position may also bo ])aid in resjiecl of tlie dutiob upon 
policies of nisiirnncG against accident (/), sickness or incapacity, 
tioni personal nijiny (n). and loss oi damage of or to pioperty {Ji), 
The Treasuiy(?) may agioe to accept au annual sum by way 
of composilion for vaiious East India bonds, debentures, bills and 
capital stock {k). 


TCigranicil afioi icdetuptioii) Ab to the reissue oi baiik-noteR, see Stamp 
Act, 1891 (64 & 55 Vict c 39), s 30 Ar 1o the lemsue ol debentines, or 
debenture stock, see OompamcR (ConRohdation) Act, 1908 (8 Edw 7, 
c 09), s 104, title Companies, Vol V,pp 355,350 
(s) Stamp Act, 1891 (54 & 55 Vict. c. 39), b 88 (2) 

(/) 40 & 41 Vict c 59 
{a) 55 & 66 Vict c 35 

(h) Stamp Act, 1891 (54 & 65 Vict r 39), b 114, as extended by the 
Einancc Act, 1894 (57 & 58 Vict c 30), b 39), and the Finance Act,’ 1898 
(01 & 02 Vict 0 10), s 5 

(c) Stamp Act, 1891 Cb4 & 66 Vict. c 39), b 116 

(d) Defined ibid , bs 82, 83 

{€) Finance Act, 1895 (58 & 69 Vict c 16), s 14 
if) Stamp Act, 1891 (54 & 65 Vict c 39), b. 116 
Iq) Finance Act, 1896 (69 & 60 Vict c 28), b 13 
ih) Finance Act, 1907 (7 Edw 7, c 13), s 8 

(i) As to the meaning of “ the Tieasury,” see title Constitutional 
Law, Vol. Vll , p 100; and see pp 539, 540, ante 

(A) The original provision lelating to bonds and secunties issued by the 
East India Company i« contained jn the Stamp Duties Act, 1835 (6 & 6 
Will 4,c 64), and is applied, as if re-enacted, in the following Acts relating 
to Ea«t India loans* — East India Loan Act, 1859 (22 Vict c 11), East 
India Loan (No 2) Act, 1869 (22 & 23 Vict. c 39); East India Loan 
Vets, 1800 (23 & 24 Vict c. 130), 1801 (24 & 26 Vict c. 25); 1869 
(32&33 Vict c 106), 1873 (36 & 37 Vict c 32), 1874 (37 & 38 Vict 
c 3). 1877 (40 &41 Vict, 0.51), • 1879 (42 & 43 Vict c 00); East India 
Loan (Fast Indian Railway Debentuies) Act, 1880 (43 Vict c 10); East 
India Loan Act, 1S85 (48 & 49 Vict c. 28); Oude and Rohilkund 
Railway PurchaBe Act, 1888 (51 & 62 Vict. c 6); South Indian Rail- 
way Puicha«ei Act, 1890 (63 & 64 Vict. c 6)*; East India Loan Acts, 
1893 (66 & 67 Vict c. 70); 1898 (61 & 62 Vict c. 13); East India 
Loan (Great Indian Peninsular Railway Debentures) Act, 1901 (1 Edw. 7, 
c. 26); East India Loans Act, 1008 (8 Edw 7, c. 64); East India Loans 
(J^waye and Irrigation) Act, 1910 (10 Edw, 7, c. 6). 
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A composition proportional to the amount of the issue of post Suor. 4 
bills, and fixed compoflitiou in respect of the issue of bank-notes, Regulations 
fs payable by the Bank of England (i). The composition for the to 
issue of notes and bills by licensed bankers in England is pro- Stamping 
portional to the issue (m). Instru- 

Sect. 5. — Exemptions fiom Stamp Duties, ( 5 ) bank- 


1555. The exemptions from stamp duties fall into thiee classes: bank^er? bills. 

(1) general exeiu[)Lions fiom all stamp duties as provided by the ciaswkcation 
Stamp Act, 1891 (?i). 

(2) special exemjitions from the duty imposed on certain classes of 
insiruments(o), granted m favour of paitieulai instiuuients falling 
within those classes by the Stamp Act, 1891 (??), or other levonuo 
Acts(p);^ 

(3) special exemptions contained in Acts i elating })iimarily to 
objects other than revenue, and made in favoui of* certain instru- 
iiients created in ])iirsaance of tliose olijects (q^). 

1556. Exem])tions are to be consiiuod liliorally (?), but the Construction 
liiirden of proof lies on the paity who seeks to bung an instiumont 

within an exemption , and general woids in an exemption ° 
contained in a statute not i elating primarily to revenue must be 
construed with leferenco to the object of that statute (t). 

1557. Geiieial exemptions («) are granted in lespect of transfers Geneiai 
of shares in Government oi parliamentary stocks or funds; instru- 
ments foi the disposition of ships or any sharo oi interest in 
ships, a description which includes a moitgage of the freight (a), 

but not a doboiiture secured by the moitgage of a ship(fc); 

{1) Slarap Art, 1815 (fiSCrCo 3, o 184) sa 21, 22 , liank ChaiterAct, 1844 
7 & 8 Vict c 32), a 7 , Bank of Eiigliiud Act, 1861 Vict. c 3), a 4 

(m) Bank Notea Act, 1828 (9 Cico 4, c 23), a 7 , and see title Bankers 
AND Banking, Vol I , p 673 

(n) 54 & 55 Vicfc c 39 ; 6>ce the text, injia 

(o) B g , an aG;i©cmout lolatingto the sale of goods*, see titles Con fu act, 

Vol VII , p 538 , Sale op Goods , and see note (o), p 724, poet 

(p) These exemptions are releircd to in the titles dealing with the 
particular instruments , for references, see note (o), p 724, post As lu 
the scope of these exemptions, see note (i), p 711, ante 

{q) 8ee pp 722, 723, poht 

(r) Sec cases cited in note (o), p. 712, ante 

(s) B V File ffinqtoyi {InhfMcinis) & Aid 382,2>C9 Baylet, .T , 

at p 386, Chante't y 1>k7l<m60?i (1843), 5 Man &G 253, per Tjndal, G J , 

dt p. 260 • 

{t) Be Royal Lwei Fnendly Societif {\^10),li K 5 Exch 78 (security m 
which funds of a tnendly society are invested held not to be exempt under 
the Friendly Societies Act, 1855 (18 & 19 Vict c. 63), s 37, now repealed 
and leplaced by the Friendly Societies Act, 1896 (59 & 60 Vict c 25), 
s 3^) , A -Cr V ZVuWips (1871), 19 W R 1146 (receipt given on behalf of 
a building society ineiely in the capacity of landlord held not exempt 
under the provisions of stat (1829) 10 Geo. 4, c 56, s. 37, and slat. (1836) 

6 & 7 Will 4, c. 32, 8. 4) ; A.-G. v Gilpin (1871), L K 6 Exch. 193 
(drafts payable to bearer sent to holders of shares in a bmlding society 
held not exempt under the last-mentioned Acts). • 

(u) Stamp Act, 1891 (54 & 55 Vict. c 39), Sched I , at the end^ 

(a) Willis V. Palmer (1859), 7 C. B. (n S ) 340 

(b) Deddmgton Steamship Oo,, Lid» t. Inlamd Bevenvs Commissionerig 
I1911]2K.B 1001, C. A. 
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Special 
exempKoDS 
m Acts not 
I elating to 
revenue : 
class (3). 


instruments of apprenticeship, bonds, contracts, and agreements 
entered into m the United Kingdom relating to services m various 
capacities (c) in the British Dominions ; testaments, testamentarj 
dispositions, and dispositions mortis cmsd in Scotland ; replevin 
bonds and assignments thereof in Ireland ; instruments made by, to, 
or with the Commissioners of Works for any of the purposes of the 
Commissioners of Works Act, 1852 (d\ 

1568. The exemptions contained in Acts not relating to revenue 
are of a very miscellaneous cliaracter. Many of thi^m relate to 
matters in which the Crown or the Executive is concerned (e), or 


, (f) Foi tlip coustruction ol the term “ aiUhccr ” lefcience may be made 
to Pishop V (1858), 1 F & r 401, and of “ labourer ” to li v Worthy 
‘ (1851), 2 Den 233; Wihon v ZulaeUi (1840), 14 Q B. 405, decided on the 
Stamp 4ct, 1815 (55 (leo 3, c 184) , and see also Stroud’a .Tudicial 
Dictionary, tits “Aitibcei” and “Labourei”, and titles Factories 
AND Suons, Vol XIV, p 524, Master and Sekvint, Vol XX , pp 78, 
147, note (o) , and as to the exemption, sec also titles Contuk^t, Vol VII , 
pp 538, 539, Master and Servant, Vol XV , pp 78 — 81 

(d) 15&fil6Vict c 28, and see title (''onmttiitionil Law, Vol VJT, 
pp 136, 137 

(c) Instnimeiiis lelating to the property ot the (howii aic cliaigeable 
except wJiere express provision to the central y is made (Stamp Act, 1891 
(64 & 55 Vict c 39), s 119) The exemptions ate contained an the Oi own 
LandsActs, 1829(10(Jeo 4, c 50), s 77 , 1845 (8 As 9 Viot c 99), s 5; 1852 
(15&16Vicic 62), 8 2; and 1866(29 & 30 Vict c 62), s. 10 ; and, as to the 
Duchy of Lancaster, m stat (1779) 19 0^60 3, c 45,8 10,andstat (1808) 
48 Geo 3, c 73, s 30 , see, furthci, title Constitutional Law, Vol VI T , 
pp 154, 167, 176, 176 Kxemptions ot instruments in connection with 
pay etc in the navy are contained m the Naval Agency and Distribution 
Act, 1864 (27 & 28 Viot c 24), s 16, Naval and Marine Pay and Pensions 
Act, 1865 (28 & 29 Vict c 73), s 6 The Chelsea and Kilmajiiham Ilos- 
pitaJs Act, 1826 (7 Geo 4, c 16), s 39, and the Pensions and Yeomanry 
Pay Act, i884 (47 & 48 Vict c 65), s 6, contain exemptions of certain 
instruments made m relation to pensions, but the provisions of the latter 
with reference to the auxiliary torces are not applicable (Temtoiial and 
Rcseil^o Forces Act,' 1907 (7 Edw 7, c. 9), s 28) ; and see, further, title 
Rotal Forces As to documents in relation to prize money, see Indian 
Pnze Money Act, 1866 (29 & 30 Vict c 47), s 8; Army Prize Money 
Act, 1832 (2 & 3 Will 4, c 53), 8 44 The Militaiy Forces Locahzation 
Act, 1872 (35 & 36 Viet c 68), s 12, and the Barracks Act, 1890 (53 & 
54 Vict c 25), s 11, exempt contracts, conveyances, and other documents 
made in pursuance ot those Acts respectively; and see, fuither, titles 
Constitutional Law, Vol, VI„ p 445, Prize Law and Jurisdiction, 
Vol. XXIII , p. 293 ; Rotal Forces. Exemptions in respect of various 
documents in relation to the revenue are contained m the Government 
Annuities Act, 1829 (10 Geo. 4, c 24), s. 38 ; the Government Annuities 
Act, 1832 (2 & 3 Will 4, c 69), s 16 ; tlie Government Annuities Act, 1863 
(16 & 17 Vict c 45), B 29 ; the National Debt Act, 1870 (33 & 34 Vict. 
c 71), B. 71, the provisions of which are apphed to the War Loan Act, 
1900 (63 64 Viot. c. 2), 8. 4 (2) ; the Supplemental War Loan Act, 

1900 (63 & 64 Vict, c. 61); Supplemental War Loan (No. 2) Act, 1900 
(64 Vict. 0 . 1) (see note (fc), p’ 753, pout) , the Legacy Duty Act, 1796 (36 
Goo 3. c 62), B. 41 (see title Estate and Other Death Duties, Vol XIII , 
p 266) ; the Land Tax Redemption Acts, 1802 (42 Geo.'S, c. 116,) ss 68, 
81, 107, m, and 1806 (46 Geo. 8, c 77); 8.*1 (see title Land Tax, 
Vol XVIIL, pp. 324, 327); the Excise Permit Act, 1832 (2 & 3 Will. 4, 
e. 16), a*. 6 ; the Income Tax Act, 1842 (5 & 6 Vict. o. 35), s. 179 ; the 
Taxes Management Act, 1880 (43 & 44 Viot. c, 19), b. 78 ; the CustomB 
and Inland Revenue Act, 1889 (^2 & 53 Vict. c. 7), s. 13 ; the Stamp 
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municipal bodies (/), or courts of law (g), or bodies on whom 
privileges are^ conferred by the legislature, such as building 
#)cieties (/i), friendly societies (i), loan societies (/c), savings banks (Z), 
and the Established Churches of England and Scotland (w ) ; others 
are provided in respect of documents created in pursuance of Acts 
relating to various matters of administration or j)roccdure(^?). 


Duties Manapjemeut Act, I8i)l (ut & 55 Yici c 38), s 3 As lo the Post 

Office, sec Tolo^rraph Act, ISOO (32 & 33 Viet c 73), s 22, tind Post Office 

Act, 1908 (8 Ldw 7. c. 48), s 38, and Idle Offiou. Vo] XXII , 
p 029 TJie Cunaid Apire<*meut (Money) Act, 1901 (4 Kdw 7, c 22), s 2, 
exempis (‘eilam inbtrumcnls made in pinsuanee of tJiat Act 
(f) Municipal (’oiporalion^ Aft. 1882 (45 A; 40 Vid c 50), ss 45, JOS, 
209 , Local Loans Act, 1875 (38 39 Vici c S3), s 19 ; and sec note (a)^ 

infia 

(q) Levy of Fines Act, 1822 (3 Geo 4, c. 40), s 9, Suinniaiy luiisdichon « 
Act. 1848 (11 & 12 Vicl. c 43), s 31 , Review of Justices j3ec]«ion8 Act, 
1872 (35 h 36 Vict c 20), s 2 , ShciilTs Act, 1887 (50 & 61 Vict c. 55), 

ss 26, 30 ; and sec R S C , Old 34, r 6 
(h) See title Building Socii/riES, Vol III , ]i 372 
(?) See title Friendly Societies, Vol XV , p Ibl 
(Z:) Loan Societies Act, 1840 (3 & 4 Vicl c 11(»), as 9, 12, 14 ; and see 
title Loan Societies, Vol XIX , pp 219. 221, 222 
(Z) Trnslco Savin} 2:8 Banka Act, 1803 (26 & 27 VicL c 87), s 50 , and, as 
lo such banks, bc(‘ title Bankers and Banking, Vol I , pp. 576 ct sea. 

(m) ClcTj^y Residences Repair Act, 1770 (17 Geo 3, c 63), b 15, wliicli 
is applicable to tlie Clergy Residences Repair Act, 1780 (21 Geo. 3, e (>0) , 
Cleigv Resid(*nco Act, 1826 (7 Geo 4, c. CO), PaTsonages Acts, 1838 
(1 & 2 A'lct c 23), and 1865 (28 & 29 Vict c 69) ; Ecclesiastical Dilapi- 
dalions Act, 1871 (34 & 35 Vict o. 43), Incumbents of Benehces Loans 
ExtcnsKjn Act, 1881 (44 & 45 Vict c 25), Chnrcli Building Act. 1822 
(3 Goo 4, c 72), a 28, applicable to the Church Building Acts, 1824 
(5 Geo 4, c 103), 1831 (1 & 2 Will 4, c 38), 1838 (I & 2 Vict. c. 107), 
1840 (3 & 4 Vict c 00), and 1851 (14 & 15 Vict c 97) ; Places of Worship 
Sites Act, 1873 (30 vV. 37 Vict c. 50) , Consecration of Chuichyaids Act, 
1807 (,30 iSi 31 Vict. c 133) s C; Tiends Act, 1810 (50 Geo. 3. c 84), 

22. As to such in.'ilLis, see, generally, title Ecclesiastical Law, 
Vo] XI , pp 728 et srq , 753 ei seq 

(n) See as to Bankru]itcv nANKRUPTCi and Jnsolvlncy, Vol 11 , 

pp 323, 324, regiatialion ol floods, title Re\l PRDPEiiry and Chattels 
Real, pp 301 ct hcq natc , Kgistiation ol title, title Sale of Land, 
tilhes, title Ecci.lsiam'k \l Law, Vol XI , pp 742 cZ sn] and see 
Inclosuro Act, 1815 (8 & 9 Vict c 118), s 103 (see title Commons and 
Rights of (!Jommon. Vol lY , p 548, note (c) ) , Copyhold Act, 189 1 (57 & 58 
Vict. c 40), s 68 (see title Cofyholds Vol. Vlli , p 124) ; Diseases ot 
Animals Act, 1894 (57 & 58 Vicl. c 57', - 47 , Biiths and Deaths Registra- 
tion Act, 1836 (6 & 7 Will. 4, c 86), s 13 (see title Regtstratiom of Births, 
Marriages, and Deaths, p. 440, note (d)^ ante ) , Vdcciuatioii Act. 1907 (7 
Edw 7, c 31), s 1 (see title Public Health ani> Local Adminisiration, 
Vol. XXIII , p 476). Exemptions relating to local government are con- 
tained m the Poor Law Amindmout Acl, 1834 (4 tV 6 Will 4, c 76), s. 86 
(sec title Poor Law, Vol XXII., p, 530) , Poor Law Amendment Acl, 
1844 (7 8 Vict e 101), s. 01 (see Banhwy Union ((rna'idians) v Bohmsort 

(18^), 4 Q B 919) , Parish Propeity and Pansh Debts Act, 1842 (6 & 6 
Vict c 18), B. 9 , Pubho Money Drainage Act, 1846 (9 & 10 Vict c, 101), 

B 47 . and (be Highway Act, 1835 (5 & 6 WiU. 4, c. 50), ss 9, 37. 

The following Acts regulating trades or industries contain exemptions : - 
Carriers Act, 1830 (11 Geo *4 & 1 Will 4, c. 68), 6. 3 (see titjp Caebier'^. 
Vol. IV., p 24, note (Ic ) ) , London Hackney Carriages Act, 1843 (6 7 

Viot c. 86), s 23 (see title Street and Aerial Traffic) ; Merchant 
Shipping Act, 1894 (67 & 58 Vict. c 60), ss. 108, 196, 309, 320, 342, 395, 
563, 721 (see tiile Shipping and Navigation); Pawnbrokeis Act, 1873 
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Sect. 6. — Duties upon Particular Instruments ip), 

1559. Stamp duty is charged upon instruments or memoiauda 0/ 


ments, (35&36Vict c 93), rs 16, 24 (see title Pawns and Pledges, Vol XXII., 
P 251), Tiuck Act, 1806 (59 & eovict c 44), s 7 (sec t^tlo Factories 
A amiBBions ^ r,22) , Weij^hts and Measmea Act, 1878 

(11 42 Viet c 49), a 37 (arc title AVligiitr and Mea 3UR1>) , Electric 

Ijiftlitinp Act, 1900 (9 Edw 7, e 34), a 19 (see title Elect luc Ltgiiiing 
AND Powee, Vol XII, pp 015,616) 

Voting papoia iibed at Umveihil v elections aie exempted , ace llnivcraity 
Elections Act, 1861 (24 & 25 \ id e 53); Repre«irntation ot the Pcoplo 
Act, 1867 (30 A 31 Vict c 102), a 45, Representation of the Pe(*]jle 
(Scotland) Act, 1868 (31 32 Viet c 48) As to tlie memorandum 

Bequired by Loid Teiiterden’a Act, aee title Contract, Vol VII , p 538 
(o) The HiRtniiiicnta chaiged in the Schedule to the St.imp Act, 1891 
(.54 k 55 Vict c 39) aie enumeialed alphabetically, and wlieie no other 
refcienee is given in the notes it is to bo understood that the reference 
iR to the Seliedu'ie niider the title o[ the mstiumont The atamp dutiea 
on the lollovving instiuinenta, being tieated in otliei titles, an not dealt 
itih heie ~ - 

agreements aee titles Contract, Vol VIT ,pp 529 el wv/ , Mastee and 
Servant, Vol XX , pp 78, 79 , and as to agreeinents R]K‘(Tfieally charged, 
aee the text, uifin agi(*einents lor lease , a(e title Landi oi;i> and Tenant, 
Vol XVTIT , j»p 377, 306 ct seq agieonicntR for the supply of electricity, 
see title Eikmrtc LTGiiriNG \nd Power, Vol XJT , p 615 agreement 
foi Rale of land, see title Sale ok Land: agieeimmt puiauant to Highway 
Acts, aee title Highways, r^TREETa, and Hmix.i s, Vol XVI , p 112 . 

a llotniont, letter ot , see title tViMCANiFR, Vol V, p 176, and Revenue 
Act, 1909 (9 Edw 7, ( 43), a 0. 

appointment ; s<‘e titles Setilemknts, 'rnusTa and Trustees; and see 
p 734, post 

apjiointmcnt oi deputation of a gaincKcepm , see titN (iAME. Vol XV, 
p 241, 

appraiaemcnt oi valuation , see title Yalueur and AeruviSERb 
apprenticeship, iiistiumcnt ol ; see titles Cuakities, Vol IV, p 2H 
Master and Servant VoJ XX , pj) 80, 81 
articles of <’Ierlvs]iip, sec title Solioikuis 
award, aee title Arjotration, Vol I,p 470' 
barfk-iiotj* , see title Rankers and Rankin V oJ 1 pp 57i, "73 
hill of cvcliaiigc , see title Hills ok Exrn'Nt.L, J*ro h^sorv Non,? and 
Xegotiai’.le Instruments, Vol IT , p 570: 
hill of lading ; SCO title Suippin<; and Xavi(;ation . 
bill of Rale , Rce title Bills of Svli, A"o 1 Til , p 76 
bond 01 covenant , see title Bonds, Vol III , p 103, and avs to bonds 
Fpecifieally cbaiged under other names, aeo the text., infxi, and note (k), 
p 710, ante bonds given in respect of ciiatoma or excise duties, see 
note (#!), p 500, aiite . 

certificate for practising as a.sobeitoi or notaiy, see titles Notaries, 
Vol XXI, p 497, Solicitors: 
charterparty ; see title Shipping and Navigation . 
cheque; see title Bills of Exchange, PROMissoRy Notes and 
Negotiable Instruments, Vol II , p 570 : 
contract note ; see title Stock Exchange : 

conveyance , see titles Easements and Profits a Prendre, Vol. XL, 
p. 276; Mortgage, Vol XXI, pp 134 etseq , 291, 295, Sale of Land, 
Settlements ; Stock Exchange : 
copyhold, surrender etc. ; see title Copyholds, Vol. VIII , pp 17, 63 : 
debenture ; see titles Companies, Vol V., p *362 ; Mortgage, Vol XXI , 
pp. 134 et seq. : 

declaration of trust or use ; see title Trusts and Trustees : 
docket made on passing any instrument under the Great Seal , see title 
Constitutional Law, Vol VII , p.*' 11 ; 
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admission {p) of any person as a barrister-al-law (gr), as a member Sect. 6 
of one of the four luns of Court (r), as a solicitor of the Supreme Duties upon 

J PartiSttlar 

grants or licences under the Great Seal or Sign Manual , sec titles Instru- 

COKSTITUTIONAL Law, Vol VI , pp 478, 493 (i»enerally), 398 (in eon- ments 

noxion with appointments of bishops and archbishops) , Vol VII , p 17 

(honours and dignities), Name and Arms, ('hange of, Vol. XXI, 
p. 354. 

giant of custody of person or cstale of a lunatic , see title TjUNATK’S and 
Persons of Unsound Mind, Vol MX , p 419 
guiarantee , see title (Iuarantee, Vol XV., pp 472, 473 • 
lease or tack ; see titles Landuoud and Tenant, Vol. XVIII , pp 377, 

396 , Easements and Profits a Prendre, Vol. XI , p. 275 
letter of allotment oi lenuiiciation , see “ allotment,” p. 724, ante 
lettei ol credit , see title Pills of Exchange, Pkomtssort wn 

Negotiable Instruments, Vol IT , p 570 
letteis of marque and repnsal , sec title Shipping and NAViGiiioN 
licence lor mainago ; see title Husband and Wiie, Vol X\I , p 292 : 
liceuees in respeet ol vaiious ee< le.-iaslieal matteus , see title Ecole- 
SIASTJCAL Law, Vol XI , pp 476, 478, 636, 638, 645 ■ 
inemoiial lelating to the pulilic registiation of deeds, sie title IIevl 
PR orEUTY and Uhattels Keal, pp 301 cl seq , nnie 
moitgaf>(* , see titl(‘ M origage, Vol XXI, jip 134 cf sc./ , 291 315 
notarial act ; see title Xoi mites, Vol XXi , p 497 
passpoits , see title (Ninstiti tiov\i L\w, Vol VI , p 439 . 
policy, see title Insurvnce, Vol XVII, pp 338 516 
pioiiiissoiy not(‘ , see tith* Pills of Exchange, Promissory Not ks \nj> 

Ne(;otjabie Ins mu mi nts, Vol IT , p 570, note (o) . 

piotesfc of any bill ot ( \eliange , see title Pills op Exchange, Promis- 
sory Notes and Negotiable Insiruments, Vol II , pp 536, 579 : 
pioxy or voting ])«ipcr , see title Gompanies, Vol V , p 258 . 
icceipt , sec title ('ontract, Vol VII , ]>p 452, 453 
1 evocation ol any use or tiust : see title* Trusts and Trustees : 
settlement , r(‘(‘ title* Settlement’s 

tiaiisJeu eif sliaie' in t ost-book mine , see* title ( Wpanies, Vol V , p 657 : 
valuation , S(‘e tide Valters and Appraisers 

The eluties u])on the following juslTUiuciits not speiilically elealt with 
ma> 1)0 ascei tamed by lelenoiice to the* titles in the Stamp Act. 1891 (54 & 

55 Vict c 30), 8ched 1 (^omimssioii of Lunacy (dutj os* ) deed or 
instillment oi piociuation (duty 19 a ), waiiant undei the* Sign M 4 nual 
(se*e title Uonstitution \l Law, A'oI Vil , pp 9 et mj ) 

Sweeping eliaige’s designed to (ovei (lasses ol iiistnimerits, paiticulai 
exam])les ol wdiith are othciwi^c chaige*el, may be lound iralei the titles 
in the Schedule* - Deeds (loi (Iciiiiilion oi de*eds, see title Deeds and OniER 
Instruments, Vol X ,p 357), cov(‘nant, i acuity, release, BUiH‘ndei, waiiant 
of attorney , and see Stamp Act, 1891 (.54 & .55 Vict c 39), s 120 
The duties upon tlui loJlowmg instniments (*numerate*d in the Schedule 
have been entirely lepealed 

admissions to the degiee ol doctoi of medicme in eitheif Umvcrsity ot 
Scotland (Finance Act, 1895 (58 & 59 Vicf c 16), b 10) 
certificates for enabling an importer ot goods to obtain a drawback on 
exportation (Finance Act, 1907 (7 Edw 7, c 13), ss. 11, 30) . 

commissions to an otficer in the navy, army or marines (Revenue Act, 

1903 (3 Edw 7, c 46), ss 9, 17) 
deiivery orders (Finance Act. 1905 (6 Edw 7, c 4), ss 5. 8) 

(p) Stamp Act, 1891 (54 & 55 Vict c. 39), Sched. L, title “ Admission.” 

The duty is to be denoted upon the instrument of admission, or, if there 
IS no such instrument, then upon the register, entry, or memorandum, and 
if there is no repster, entry, or memorandum, then on the rescript or 
warrant for admission (Stamp Act, 1891 (54 & 66 Vict. c. 39t, s. 18) ; a 
penalty is imposed tor failure to make a duly stamped document or entry 
upon the person whose office it is to do so (tbid., s. 19). 

(q) See title Barristers, Vol. II., pp. 362—364. 

(r) Ibid. On admission to King’s Inn of a person previously admitted to 



726 


Rrvenue. 


SKOI. 6. 

Doties upon 
Partionlar 
Instm* 
ments. 

Affidavite 
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Attorney, 
power of 


Court (s), as a notary public (t), as a fellow of the Royal College of 
Physicians (a), as a burgess or otherwise into any corporation or 
company in any city, borough, or town corporate (&). * 

1660 AfiSdavits or statutory declarations (c) are liable to a duty 
of 2s. (\d . ; exemptions are, however, granted in respect of affidavits 
made for the immediate puipose of being filed, read, or used in any 
court or the Land Registry {d\ affidavits or declarations required by 
law or by Revenue Commissioners or offuiers^O, or by the Banks 
of England and Ireland to piovo the death of, or to identify the 
proprietor of any stock transferable thcie, or to remove any other 
impediment to sucli transfer, or relating to the loss, mutilation, or 
defacement of any bank-note or hank post bill, declaiations required 
•to he made pursuant to any Act rclatnig to marriages in order to a 
marriage without licence, and declarations forming pait of an 
application for a patent under the Patents and Designs Act, 
3907 (/). ‘ 

1561 . The general charge upon a letter or powoi of attorney, or 
other instrument in the nature thereof (<7) is lOs., but instruments 
for certain special puiposos aie variously charged {It). Although a 


an Enffbfih Inn, the duty on the latter admission may be recovered if 
claimed withm six months (.Stamp Act, 1891 (54 A 55 Vict 39), s. 21) 

(«) See title Solicitors, 

(t) See title Notaries, Vol XXI , )> 497 

(a) As to this body, see title Meptcink a.M) JhiMiMACy, Vol XX , 
j)p 309 ct seq 

{h) The duty is £3, unless the poison js admitted m icspcc.t of biitli, 
appienticeshii), or iiiarna/ 7 c, in winch' case it is £1 Admissions to The 
fieodom of the City of London by redemption and to the Company of 
Watermen and Lightermen of the llivcr Thames are exempt ' An 
admission of moio than one person upon a single stamp has been held good 
as legards the first person named, but void as to the others (i? v Keels 
(172G), 2 Ld Eayni 1445, winch is probably the ease lefcrred to by 
Ariiuvest, .1 , in Gilby v Loeh/ei (1779), 1 Doug (k b ) 217) 

(c) Slam)) Act, 1891 (54 & 55 Vict c 3t)), Soiled. I , title “ Affidavit ” 
“ Miidavit” includes “ dccLiiation ” as legaids all persons entitled to 
afiirm or declare instead ol aweaimg, and ‘ statutory declaration ” means 
.1 declaration made by vntuc of the Statutory Declaiations Act, 1835 
(5 & 6 Will 4, c 62) (Intel pretation Act, 1889 (52 & 53 Vict c 63), ss 3, 
21). The expression docs not mcludo a memorandum of a parol state- 
ment made upon oath {Dunn v. Lowe (1827), 4 Bing 193). As to affidavits 
sworn to by moio than one person oi relative 1,o sopaiate matters, see 
note if), p. 709, anie 

(d) Land I'ransfer Rules, 1908, i. 327 

(e) Stamp Act, 1891 (54 & 55 Vict c. 39), Sched L, as amended 
by the Finance Act, 1907 (7 Edw 7, c 13), s 6. 

(/) 7 Edw 7. e 29, which has replaced the Patents, Designs and Trade 
Clarks Act, 1883 (46 & 47 Vict c. 57), lofened to in the Stamp Act, 1891 
(51 & 55 Vict. c 39), Sched. I., so far os patents and designs are*< 5 on- 
cerned As to such declarations, see title Patents and Inventions, 
VruXXIL.p 153. 

(./) f^tamp Act, 1891 (54 & 55 Viet e 39), Sched. L, title “Lettei or 
Powei ol Attorney ; and see title Agency, Wol 1., p. 160. 

(h) Sianfp Act, 1891 (54 & 55 Vict. c 39), Sched. L, as amended by the 
Finance Act, 1895 (58 & 59 Vict c 16), s. 11, which substitutes 2s. 6d. 
for 5«. as the duty on a power of attorney for the transfer or acceptance 
of (^vemment or parliamentary stock ol which the nominal value does 
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mere direction from a principal to an agent already employed^(i) 
Ty)uld not fall within the charge, any delegation of authority' in 
writing by which one person is empowered to do an act in the name 
of another is liable to the duty (k), 

1562. A general charge is imposed upon any attested or authen- 
ticated copy or extract (1) of (1) an instrument chargeable with any 
duty ; (2) an original will, testament or codicil ; (8) the probate or 
probate copy of a will or codicil , (4) letters of administration, or any 
confirmation of a testament ; (5) any public register other than 
those specifically charged with a duty of Id. . (6) the books, rolls or 
recoids of any court. The charge is 1,9., or the same duty as on Ihe 
original, wbicliever is tlie least (m). Copies or extiacts from any 
law proceedings aie axcmpt, and copies or extiacts from any register 
of bntlis, baptisms, marriages, deaths or burials (including crema- 
tions) (w), for which ihe jieisoii giving the same is .entitled to any 
fee or rewaid, arc liable to a duty of Id. (o), unless furnished 
by any clergyman, registrar, or oihot otticial person pursuant to 
am Act or under any general regulation, in which case they are 
cAcmpt. 

1563 A duplicate or counterpart must be stamped with the same 
stamp as is chargeable u])on the original, unless the latter amounts 
to more than 5,9., in which case, upon presentation together with the 
original duly stamped to the Commissioners, it may be stamped 
with a 5s. stamp and a stamp to denote that the duty on the 
original has been paid ( p). 


not cxcood £100 As to pioxies and voting papeis, see title Companies, 
Vol V , p 258 , Sad(jiO're v. Bujdcn, fl907] 1 Oh 318. 

(i) Parker v. Dubois (1830), 1 M & W 30 , sec also Baker v Dale (1868), 
1 F. & F 271 , VanMait v James (18,58). 1 F & F 150, but it may be 
doubted whether these lattei ca^cs would be followed, having reganl to 
the jiidmcntfl m Walker v Remmeit (1846), 2 C B 850, wbich was not 
cited * • 

(A) E. V. Eelk (1840), 12 Ad, & El 659 , Walker v. Remmettj bupn 
(/) Stamp Act, 1891 (54 ^ 65 Yict. c 39), Sched I , title “ Copy or 
Fxtiact.” As to copies o£ couit rolls, see title Ooptiiolus, Vol VIII., 
pp 17, 63 Q'he duty only applies to cojues oi extracts which aie admissible 
in evidence per se, and not 1o copies which only become admissible upon 
the non-])ioduction of the original [BraythwayU v IDfrheock (1842), 10 
M &W. 494), and sec tiile Evidence, Vol XllJ., pp 515,516. 

(m) Copies under heads (1)— (4) (see ihe text, supia) may bo stamped 
without a penalty fourteen days aitci the date of attestation or autbeii- 
ti(;ation on payment of the duty only (Stamp Act, 1891 (54 & 55 Vict, 
c. 39), s. 63) As to the lime for stamping instrumonts generally, si'c 
p 717, ante. 

(??) Cremation Act, 1902 (2 Edw 7, e 8), s 7 . and see title Bukial 
AN^ Cremation, Vol. Ill , p 575 

(o) The duty may be denoted by an adhesive stamp to be cancelled by 
the person who signs it before deliveiy (Stamp Act, 1891 (54 & 66 Vict. 
c. 39), s. 64). 

(p) 75id., Sched. I, title “Duplicate, “and see i5id,ss 72,11. This denot- 
ing stamp ifi necessary to the aamissibihty of any dupheate ortcounterpart 
not stamped as an origmal, except the counterpart ot a lease not executed 
by or on behalf of the lessor. A duplicate m all oases, and a counterpart as 
agamst the party executmg it and those claiming under such party, being 
pnmary evidence, no objection can be &ken to the admission of a duplicate, 
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;d64. An exemplification or constat under the Great Seal of any 
royal grant or letters patent is liable to a duty of M, and an 
exemplification under the seal of any court in England or Ireland 
of any records or proceedings therein to a duty of &S(q)- 

1565. A duty of 10s. is charged upon any exchange, partition or 
division of real or heritable propeity in which any consideration 
agreed to be paid for equality does not exceed £100 (r). If such 
consideration does exceed £100, the same ad valorem duty is 
chargeable upon the wliole amount as upon a conveyance on 
sale (s). 

1566. Marketable seciiiities (i) are liable to stamp duty (a ) — 

or, by a party wlio has exeoiiicd it. to the admission of a oountcjriiarfc, on 
the ground that tho original is not duly stamped (Paul v }feeL (1828), 
2 Y & J 1 16) On the other band, as against a party who has not executed 
it, a counterpart's only secondary evidence, and Iheieloro the ordinal y rule 
applies that it is maduussible if it is proved that the lusiiumeul which is 
pnniary evidence was never duly stamped, or tliat an unstamped duplicate 
which would be primary evidence is available , see title Evidence, 
Vol XTIT, p 616 Under the Stamp Acl, 1815 (65 Geo 3, c 184), 
the duty ajiplicable to couni ei parts oilier than those of leases was the 
charge of £1 15s on deeds not otlioiwise charged, and accordingly a docu- 
ment iendeicd as a counterpart assignment, but only stamped with £1 10s , 
was lefused (Baler v Gosihnq (1834), 1 Bing (n o ) 246) In JMunn v 
QodUold (1826), 3 Bing 292, the ludgment oi Bb.st, 0 J , suggests that an 
unstamped counterpart is admissible so long as it is not tendered as a deed, 
and 18 then better evidence than any other copy It is clear, however, 
that, under the present law, a oouiiterpait unstamped cannot bo received 
in evidence, but can only be used to lefresh the memoiy of a witness who 
proves it to be a copy; see BraythwayU v Ifitchcocl (1842), 10 M A W 
194 Waller v Roisfall (1808), 1 Camp 501, and Hmdh v Maqmre 
(1858), 1 E & V 199, must also be explained upon tho same pnnciple; 
and see title Partition, Vol XXI , pp 824, 831 

(q) Stamp Act, 1891 (54 & 55 Vict c 39), Sched I , title “ Exeraphlica- 
tion ” 

(r) Ibid , Sclied I , titles “ Exchange,” “ Partition,” and seeiftid , s 73 ; 
Coats y. Inland Revenue Commissioners, [1897j 2 Q B 423, C A 

(«) *Ab to the duty on conveyances, see title Sale of Land In aseei tam- 
ing the consideration regard must be had to the Stamp Act, 1891 (54 A 56 
Vict c 39), s 57, so that if one party undertakes to discharge a debt or 
mortgage due from the other this would be part of the consideration, and 
in tho case of a partition or division any disparity in the distribution 
of a mortgage might have to be taken into account, see also Finance 
(1909-10) Act, 1010 (10 Edv 7, c 8), s 73 (as to double duty) 

(t) The expression “ security ” does not necessaiily involve hypothe- 
cation (Speyer Brothers v Inland Revenue Commissioners, [1908] A. C 92) , 
and see title Mortgage, Vol. XXI , p 136 “Marketable security” is 
defined by the Stamp Act, 1891 (54 &: 55 Vict. c. 39), s 122, as a security of 
such a description as to be capable of being sold m any stock market in the 
United Kingdom The words “ of such a description ” are important, the 
intention being, on the one hand, to include a security of such a description 
as to be capable, accordinj^ to the. use and practice of stock markets, of b^ing 
there bought and sold, although theio may in fact be no market for the 
piiiticular security m question, and, on the other hand, not to include a 
seevnty which is not of that description, although, havmg some value, it 
is m fact capable of bemg sold (Texas Land and Cattle Co v. Inland Revenue 
Oommissionkrs (1888), 16 E. (Ct of Sess ) 69; Brown, Shipley db Co. v. 
Inland Revenue Commissioners, [1895] 2 Q. B. 698, C A.). An instrument 
which falls within the description marketable security ” is liable to duty 

' ' f 

(a) For note (a), see next page. 
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dependent upon the amount secured (ft)— in the cases heieafter Sect. 6 
mentioned . — • Duties upon 

• (1) Marketable sociiniies of any company (r) or body of poisons, Particular 
corporate or umncoiporato, formed or established in the United Instru- 
fCingdom, except bills issued by county councils or municipal 
corporations witliin the i'lnance Act, 1897 (rf), s. 8, are liable in Marketable 
every case (c), the duty being dependent upon the date and upon secunties. 
whether the security is transferable by deliveay or not (,/), 


as sucli, dltliOQgh it may also tall witlim the description ‘ ])i<)in]WBory 
note” (B)own, Shipley (G Co v Inland Revenue Commisswyieib, [I 89 r>] 2 
Q B .508, r. A ; Speyci Brotheis v. Inland Revenue Commutsioneis, ( 1008) 
A (' 02), and sec iille Biixa of Exchange, Phomissoky \otfs ani> 
Negotiable Instkitments, Vol II , p 57*1, note (1) 

(a) There are six scales oi duty applicable undei difleient ( iK'ainstanees, 
as hereafter stated , 


(1) If the money seemed 


* H 

d 

Does not exceed £10 


0 

3 

ExcccdwS £10 but does not 

(‘\<*ccd £25 

0 

8 

„ £2,5 

„ £50 . 

1 

3 

£.50 

„ £100 . 

2 


„ £100 

„ £150 . 

3 

0 

„ £150 

„ £200 

.5 

0 

„ £200 

£250 

6 

'> 

„ £250 

„ £300 

7 

u 


„ 1300 loi eveiy £100 oi jiait theieot 2 6 

(2) A scale douhlc that last mentioned 

(3) foi every £10 or p.ut theieot of the money seemed 

(4) A scale double that last mentioned 

(5) 6d for evciy £20 oi ])art tlieieol of the inom^y beeuiod. 

(6) A scale double that last mentioned (Stamp Act, 1801 (.54 & 55 Viet, 
c 39), Sched. I , Fmance (lOOO-lt)) Act, 1910 (10 Edw 7, c 8), s 70) 

{})) The “ amount seemed ” is reckoned exclusive of inteiest (compare 
Baihei V Smtitk il841), 7 & \V .500) of any bum payable only at the 

option of the obliirois {Kniqhts Derp, JMl v. Inland Revenue Comnnsttioueis, 

1 1900] IQ B 217, P A ) , but. any sum which is ccitamly payable, though 
called a “ picimum,” mu&t be included {Rowell v Inland Revenue Com- 
mi>^sionei8, [1807] 2 Q B 104) • 

(e) As to companies geinually, see title C’omp vnies, Vol V , pj I el seq , , 
as to diit.y on loan capital, debentures, a.nd debenture trust deed , see ibid,, 
pp 362, 3G3. 

(d) 60 & 61 Vict c 24 

(e) If not tiansfcrable bv deliveiy, the scale applicable is scale (1) (see 
note (a), suma , Stamp Act, 1891 (54 & 55 Viet c 39), Sched I , title 
“ Maiketabio Security ” , and see tbul ,8 82 (1) (a) ) 

If transferable by delivery, and signed or dated befoie oi on the 
6th August, 1885 (and not signed, dated or offered for subscription after 
that date), scale (2) is applicable {ibid* , Finance (1909-10) Act, 1910 
(10 Edw. 7, c 8), B. 76) 

If transferable by deliv( i v and signed, oi dated, or offeied for subscrip- 
tion after the 6th August, 18vS5, scale (4) is applicable, unless the security 
IS given in substitution for a like secuiity duly stamped in accordance with 
thJlaw in force at the time when it became subject to duty, in which case 
scale (6) is apphcable, the payment oi duty on the origin^ scounty being 
indicated by a denoting stamp (ibid, ) ; and sec p 7 16, ante As to the mean- 
ing of the words “ in substitution for a like security, ** see Mount Lyell Miming 
and Rail. Co, v. Inland Revenue Commissioners, [1905] 1 K. B«161, C. A. 

(/) Any instrument used for the purpose of assigning, transfemng, or in 
any manner negotiatmg the nght to any marketable security, it dehvery 
thereof is by usage treated as sufficient for the purpose of a sale m the 
market, whether that dehvery constttutes a legal negotiation or not, is 
deemed a markete^ble seomity transferable by aehyeiy, and the deliyery * 
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Sect. e. (2) In the case of other maiketable securities the liability to duty 
Duties upon depends upon the occurrence of some event m the United Kingdom, 
Particular and the amount depends upon various circumstances (g) and upc^n 
lustra- whether the security is transferable by delivery or not (ft). 
m&m. ascertaining the proper stamp which an instrument should 

The material bear, the material date is the date at which tlie instrument first 
(late at the 
secunty. 

thereof to be an assignment, transfer, or negotiation (Finance Act, 1899 
(62 & 63 Vict c 9), s 6) ; see, for example, Speyer Broilieis v. Inland 
Revenue Commisfsio tiers (1902), 66 J F 551 ; Noakes v. Inland Beverme 
ComrMssiovcts ( 1900), 83 L T. 714 ; compaio Becliuanalami Exploration 
Co V London Trading Bank, [^'>98] 2 Q B. 658 
(q) Maiketable bccuritics by or on behalf of any foreign or colonial Slate, 
rdovernment, municipal bodv, corporation or compiiny, bearing date or 
signed after the 3id Jun<‘, 1802, and eithci made or issued in the United 
Kingdom, or ofPeied for subsciiphon and given or delivered to a subscriber 
m the United Kingdom, or (the intoicst tln*ioon being payable in the 
United Kmgdoni) assigned, transferred, oi in any manner negotiated in the 
United Kingdom, aie liable to duty as lollows 

(i ) Colonial Government securities, according to scale (1) (see note (a), 
p 729, ante) (Stamp Act, 1891 (54 55 Vict c 39), Sched I , 

title “ Marketable Secuiity ”) ; and see ibtd , s 82 (1) 

(n.) Colonial municipal secuiitxes, if not tiansferablo by deluery, 
according to scale (J) , if tiansferablo by delivery, accoidmg to 
sc.ile (1) if bearing date or signed before or on the 6th August, 
1885, and not bearmg date, signed or offered fo; subscnption 
after that date , if beaiing date, signed, or offeied for subscrip- 
tion after that date, according to scale (3), unless given m sub- 
stitution for a like seounty duly stamped, m which case scale (5) 
18 applicable (ibid ) ; and see note (a), p. 729, ante As to 
denoting, see p. 716, mite. 

(in ) Other foreign oi colonial securities, to double the lespective duties 
chargeable on colonial municipal seourdies (ihid , Fmauc/t' 
(J 909- 10) Act, 1910 (10 Edw 7, c 8). s. 76), unless duly stamped 
before the passing of the last-mentioned Act (29th April, 1910) 
All otJier marketable seeuiities which are transferable by delivery, and 
made or issued by or on behalf of any torcign State or (Tovomment, or 
foi ejgn or colonial municipal body, corporation or company, are liable to 
duty 'it assigned, tiansferrcd, or m any manner negotiated m the United 
Kingdom after the 1st August, 1899 (Finance Act, 1899 (62 &; 63 Vict c 9), 
s 4(1)) The words “ is not . chargeable ” in i(nd , s 4(1) (b), must 
be read as “ could not . . become chaigoablc, ’ that is to say, a security 
which “ is not chaigeablo ” under the Stamp Act, 1891 (54 &: 55 Vict c 39), 
only because it has not yet been negotiated m the United Kingdom, will, 
when so negotiated, be chaigeable under the Stamp Act, 1891 (54 & 55 
Vict c. 39), and not the Finance Act, 1899 (62 & 63 Vict. c 9) 

Colonial municipal securities coming under this head are liable according 
to scale (3), other secuniics acrordmg to scale (4) (see note (a), p 729, 
ante], unless already stamped before 29th April, 1910 (the date of the 
passing of the Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8)). 

It should be observed that there is no provision in the case of these 
securities for a reduced duty where the seoimty is only a substituted 
security. 

As to the meaning of the expressions “ made,” ” issued,” “ offered for 
subscription,” transferred ” etc., see Eevelstoke (Lord) v. Inland Bevenue 
Cow mi ssioners, [1898] A. C 565 ; Chicago Bailway Terminal Elevator Co 
r. Inland Bevenue Commissionere (1896), 76 L, T. 157 ; Brown v. Inland 
Bevenue Commissioners, Gordon v. Inland Bevenue Commissioners (1900), 
84 L. T, 71, C. A, ; and, on the law prior to 1886, Grenfell v. Inland 
B&venue Commissioners (1876), 1 Ex D. 242 ; compare Be Perth Electric 
Tramitays, Lid , Lyons v. Tramways Syndicate, Lid and Perth Eleetric 
Tratnwdys, Lid , [1906] 2 Ch. 216. 

{h) See note (/), p. 729, ante. 
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became liable to duty, and if properly stamped according to the 
law at that date no further duty is chargeable without expfess 
words (i)' 

1667. The Commissioners have power to stamp any foreign or 
colonial security without lefeience to the date thereof and without 
any penalty upon being satisfied that it was not made or issued and 
has not been transferri'xl, assigned or regulated within the United 
Kingdom (j) 

They have also powei in the case of issues of certain foreign 
securities to accept payment of tlio amount which would be payable 
if all the securities weie stamped, and iheieupon to dispense with 
the need foi stamping the securities ol that issue {/c). 

1568. Share waiiants issued under the Companies (Consolidation) 
Act, 1908 (/) and stock ceitilicates to bearoi (m) and instruments 
having tli({ like dlect and issued by oi on belialf of any com{)aiiy 
01 body of 2iersons formed or estahhslied in tbi* I'liited Kingdom, 
aie liable to a duty of thiee times the duty on a deed of tiansfer ot 
the sh.ues or stock, the coiMderation bemg takmi as the iioiumal 
value (n) 

1669 Shaie warrants and stock ccitificatcs to bcaier and 
instiuments liaving the like eliect, by means of which any shine or 
stock of any company or body of })crsons, formed or established out 
of the Qnitcd Kingdom, is aticr the 1st August, 1891), transfeired or 
negotiated in the United Kingdimi, are liable to a duty ot 2s. for 
eviiiyi^lO, orpait tlieieof, of the nominal value of the share or stock 
to which the ceitificate relates (o). 

1570. Instiuments to boaicr which aio not chargeable as share 
warrants or stock certiticates under the provisions referied to in the 
jirecedmg paragraphs, by means of which any share or stock of 
any company oi body of persons formed or established out of the 
United Kingdom is aftei tlie Ist August, 1899, transferred or 
negotiated in the United Kingdom, including any instruments which 
are treated by usage as sufiiciont to tian&fei the right, are liable to a 
duty of 3d. for eveiy £25, oi part theioof, of the nominal value of the 
share or stock (p). 

(i) See p. 712, ante, 

0) Stamp Act, 1891 (54 A' 55 Viet. c. 39), s 84. 

(A;) Fmaiico Act, 1895 (58 &: 59 Vict. cj*16), s 14 For a list of seouritiefi 
m connection with which this provision has been used, see Highmore’s 
Stamp Laws, 3rd cd , p 232 

(l) 8 Edw. 7, c 69, s. 37 

(m) Including stock certiln;alos to bcaier issued altoi the 3id June, 1881, 
under the provisions of the Local Loans Act, 1875 (38 & 39 Vict c. 83), 
or ol any other Act authoiismg the creation of debenture stock, county, 
corporation or municipal stock, or funded debt (Stamp Act, 1891 (64 & 65 
Viot. c. 39), s. 108). 

(n) Ibtd , Sched. I., titles “ Share Wariant ” and “ Conveyanoo ” ; 
Finance Act, 1899 (62 & 63 Vict. c. 9), s. 5 The duty is approximately 1 J 
per cent. 

(o) Finance Act, 1899 (62 & 63 Viot. c. 9), s. 4 (1) ; Finance (1909*10) 

Act, 1910 (10 Edw 7, c. 8), s 76. , 

(p) Finance Act, 1899 (62 & 63 Viot. c. 9), ss. 4 (2), 6. , 
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Sect. 6. 
Duties upon 
Fartieulor 
Instru- 
ments 

Capital of 

limited 

partneiships 

DisBolation of 
a partpership 


Scnp 

certificate 


Voluntary 
dispositions 
inter vivoi. 


1671. A duty of for every flOO or part thereof is charged 
upbn the statement of the capital, or increase in the capital, of a 
limited partnership required to be registered under the Limitdd 
Partnerships Act, 1907 {q) If not paid, this duty, with interest at 
5 per cent., may be recoveied as a joint and several debt due to His 
Majesty from the partners or any of them (r). 

1572. A deed of dissolution of partnership, though not subjected 
to any specific duty as such, is chargeable A\ith at least the duty of 
10.S*. upon the deeds not described in the Schedule («), and, in many 
cases, with ad valo)em duty as a conveyance on sale(f) 

1673. A duty of Id is charged upon am scrip certificate, scrip or 
other document entitling any person to become the pioprietoi ot 
any sliaro or fiactum of a share in any company or proposed 
comjiany, or to the right of a subscriliei to any loan or proposed 
loan raised by' any company or proposed compiiny oi municipal 
body or corporation; provided tliat, m the case of a foieigii or 
colonial company or corporation, the duty is only chargeable upon 
scrip issued or deliveiod in the United Kingdom (?/). 

1574. With ceitain exceptions bereinaffcei mentioned, any con- 
veyance or traiisfei ojauating as a voluntary disposition %nUi iiroa, 
which expression includes any conveyance or tiansfei which is not 
made in favour of a purchaser, incuml)rancer or other person in good 
faith (a) and for valuable consideiatiou (which includes marriage) (6), 


iq) Limited Paitnersbips Act, 1907 (7 Edw 7, c 24), s 11 , and, aa to 
flu* paiticulars reqiuicd, s<‘e title rAUTNEiisiiip, Vol XX I J , p 109 As to 
tlie duty charged on the capital of companies, compare title CoMPAMf-s 
Vol V,p CO 

(r) Limited Paitneislups Act, 1907 (7 Edw. 7, c 24), all As to the 
recovery ol Ciown debts, see title Crowjj Praitice, Vol. X , jip 5 ct i^eq ; 
and see p 737, post 

(h) •Stamp Act, 1891 (.54 ^ 55 Vict c 39), Sched T , title “ Deed ” 

(t) See, lox example, Potter v Inland Revenue Commissioners (1854), 
10 Exch 147 (assignment ot goodwill) , Christie v Inland Revenue Com- 
missioneis (1800), L. R, 2 Exch. 40 (conveyance of leal property, stock, 
debts etc ) , Phillips v Inlmd Revenue Cominisswnc) s (1807), L R. 2 Exch. 
.199 (conveyance ol real assets) , Troup v. Inland Revenue Commissioners 
(1891), 7 T. L B. 610 (assignment of book debts, goodwill etc.) , Garnett v. 
Inland Revenue Commissioners (1899), 81 L. T. 633 (deed ot dissolution and 
discbaige by one partner of aU claims to assets) , and see title Sale of 
Land , 

(m) Stamp Act, 1891 (54 & 55 Yict c 39), Sehed I , title “ Seiip ” ; 
Revenue Act, 1909 (9 Edw 7, c 43), s 9 , and see title Companies, 
Vol V., p. 363 

(a) The words “ good faith ” imply a duty the bieach of which would bi‘ 
bad faith, and theielore, since a solvent traiisfoior is tree to dispose ofliis 
propeity ior inadeijuatc consideration, can mean no more than that the 
consideration is a genuine element m the transaction and not merely 
intioduced to defraud the le venue 

(b) Ordmanly valuable consideiation means consideration in mone^ 
or money’s worth which is not merely illusorf or nominal, and a convey- 
ance for such consideration would not bo “ voluntary ” (Re Tetley, Ex parte 

(1800), 76 L. T. 166 ; Bayspoole v. OoHiws (1871), 6 Ch. App 228 fand 
see title Contract, Vol. VII . pp. .383 et seq,) ; hut it is provided that (except 
where mamasre is the consideratioft ; see p. 734, post) the consideration 
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is chargeable with stamp duty according to an ad valorem scale 
upon the value of the property conveyed or transferred (c). 

* No such instrument is lo be deemed duly stamped unless 
the Commissioners have expressed their opinion as to the 

for any conveyance or titln‘^feI shall not loi this purpose ]>e deemed to be 
valuable consideiation wheie the Commissioiicis are oi npinioii that by 
reason ol the inadequa(-v ol the sum paid as consideration oi other cireuin- 
siatiees the oonveyance or Iranstei confeis a substantial benefit on the 
tiinisteroc (thnanc(‘ (1‘HMM()) Act. 1910 (10 luh\ 7, r 8), s 74 (5) ) It 
has been sii»{y;(\st(‘d that tin* consequence of this provision is thut no con- 
veyance 01 tiaiisfcr can bo satcly stamped without its being submit ii'd for 
adpidiciition (Alpe, Law of L^tainp Duties, J21h ed , p 118) Hut it is to 
be obseived that the qualifuation ot the meaniiii^ ot the word “ valuable ” 
only operates wlioie the, (’ommissioruus h.UT toimed an opinion, and this 
opinion must be that loleued to m the riiicniee (1909-10) Act, 1910 (10 
li^dw 7, c 8), s 74 (2) (see the (ext, infia), loimid in the ceuise ol the 
pioeeduie lor ad]udication laid down in the J^lam|> 1 1891 (51 »S»r 55 Viet 
e 29) , sec p 71G, inife ('oim<‘qiu‘ntly a dis[»osilion maib to a puu‘hasor, 
ineiiinliiain ei, oi olhei ptisnii loi a consideiation which is siilMantial and 
a genuine element in the tiaiisaelion ma'v b(‘ duly stampi <l wit hunt u'gard 
lo tJie Diiunce (1909 10) A( t, 1910 (10 Fah\ 7, ( S) s 7 t (2), (5) il it is nol 
pie-^ented lot adimlicalion , and it is sulnoitted that, upon giuieial piin- 
cijiles ot ( oiistinction it an instinnient has once Ix^eii duly st imped, it 
cannot bo held that as the lesiilt of a subsiMjuent adiudn ation the iiisliu- 
nieiit IS to be deemed not duly stamp< d and the liaii* leioi held liabh‘ lo a 
penalty Tlie qnaliln ation ol the oidinaiv nieaumg ol ‘ \al liable ” must, 
iluueloK*, be held to b(‘ limited to the case ol .in msliument piesentod for 
adiudication which is not otliei wise dulv stamped 'J'lus view was ev^piessed 
b\ W \KRLN(/rt>N, .1 , 111 Re Iffm and Pitr'i Ponl)a(f{ 1911 ), 55 Sol .fo 520, but 
theiepoT t, which lopiesent ft the learned judge as being .ipjiaicntly oi oimnoii 
that the fact of the deed being btanijicil indicated that the (hmimussi oners 
had had tlio ojiportunity of coiisideimg llio msliument, impaiis the value 
ol that case as an aiithoiity Inasnincli as the Finance (1909-10) Act, 1 910 
(10 l'\iw 7, e 8), s 74 (2). K'latcs only to mstiuments not aheady adjudi- 
cated njion, the woids “ voluntary disposition ” in that siib-se^ction must 
b(* consti ued witliout icdetciici^ to the qualilication of the woid ‘‘ valuable ’’ 
intioduced by the second jiait of dud , b 74 (5) , the intention being that, 
while the obligation to obtain adjudication is limited lo voluntaiy dis- 
posilions in the ordinary meaning ot the teim, the woik of the fJcminiiB- 
sioiieis 111 the regulai pioceduie of aiijudieating ujiou unstamped instru- 
ments should be facilitated by remo\ing all contioversy in the case ol 
inbtniriients where the transferee obtained a subbtanital benefit Wheie, 
thciefoie, the sufliciency of the stamp on a conveyance is questioned, the 
court must decide the question witli leleience to the oidinaiy moaning ol 
“ valuable ” 

(c) Finance (1909-10) Act, 1910 (10 Ldw 7, c 8), s 74 The duty charged 
IS the like duty as it the conveyance were on sale, the value ol the property 
conveyed being substitutiMl foi the amount or value of the consideration 
tor the sale. Except as legaids stock of *the Bank of England and certain 
colonial stocks (as to which sec the fiist lieading, “ Conveyance^ or Transfer 
whether on sale oi otheiwise,” in the Stamp Act, 1891 (54 As 55 Vict c 39), 
Sched 1 ), the scale ot duty is that contained in that Schedule uiidei the 
title “ Conveyance oi Tianslei on Sale,” as amended by the Finance (1909- 10) 
Acf, 1910 (10 Edw 7, e 8), s 73, and is approximately J per cent, for 
conveyances of bto(*k and maiketable secunties in all cases, and of other 
pi Opel tv ni cases ^^hele the value of the pioperty conveyed does not exceed 
£50\) and the instiumeut contains a btatement that the tiansaction does 
not form jiarL ot a largci tmnsactiou oi senes oi tiansactionsun which the 
value or aggregate value of the propeity conveyed exceeds that amount 
In other cases the scale is approximately 1 per cent A composition for 
stamp duty on transfers of stock, entered into under the Stamp Act, 1891 
(54 & 55 Vict c, 39), s. 1 14 or s 116 (see p. 720, ante), covers this duty. 
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Sbot. 6. duty char^yeable in accordance with the provisions for adjudica- 
DtXtiesapon tioh(d) 

Partifiolar i 

Instra- 1575. Dispositions are not liable to this duty where the property 
ments. is conveyed to a body of persons incorporated by a special Act and 
Diap^ons it® Act from dividing any profit amongst its members, 

not withm the propei ty is to be held for the purposes of an open space or 

the charge. for its preservation for the benefit of the nation (e), 

A disposition made in consideration of marriage is not within 
the charge (J ). 

A conveyance made for nominal consideration for the purposes of 
securing a loan, or for effectuating a change m trustees, or where 
no beneficial interest passes m the piopeity conveyed or made to a 
beneficiaiy by a person in a fiduciaiy capacity under any tiiist, and 
a disentailing assurance not limiting any new estate othoi than an 
estate in fee simple m the person disentiiliiig, are expiessly excluded 
from the charge of duty (g). 

Tnstrumeul 1676 An instrument chaigeable as a settloiiicnt and also as a 
vuluntaiy disposition uitci vtvo^ is to be cliarged with the lattei duty 
also. only {k). 


Part X— Corporation Duty. 

Kkct. 1. — Viofali] Subject to IhiUj. 

Rate of duty 1677. Subject to certain exemptions (i), a duty ot 5 per cent, is 
levied annually upon the annual value, income, or profits of the 
‘ real and personal property (j) of every body corporate or unin- 

eorporato {k\ after deducting necessary outgoings properly incurred 
in the management of such property (l) 

(drFmaiice(1909-10) Act, 1910(10 Edw 7. c 8), s 74(2), str 
p 732, ante , and, as to adjudication, sco p 716, ante 
{e) Finance(1909-10) Act, 1010(10Edw 7, c 8), s 74(1) 

(/) JW,B 74(6) 

(g) Ibid , s 74 (6) 

(h) Ibid , s. 74 (4) , and see title Settlements. 

(z) See pp 735, 730, post 

(jl) As legardb real piopeity, the duty us to be levied on the annual 
value, which means substantially the Sched A assessment (as to which 
see title Income Tax, Vol XVI, p 619), subject to the deductions allowed, 
the words “ income or profits ” aie directed principally to personal pro- 
perty and not intended to extend the rocognisfd meaning ot ‘ annual 
value ’ lu relation to leal propeity so as to include profits derived fiom a 
special use of the land such as gate money of a cncket club (Ec Surrey 
County Cricket Club, [1901] 2KB 400) , and see, further, title CoUpora- 
TTONS, Vol. VllL, pp 377, 378 As to increment value duty payable by 
corporations, see pp 661 et seq , ante 
{k) “ Body unincoriioiato ” includes every unincorporated company, 
fellowship, society, association, trustee or number of thistees, to or m 
whom respactively any real or personal property shall belong, m such 
mannei, or be vested upon such permanent trusts, that the same shall 
not( b*i liable to legacy or succession duty (Customs and Inland Bevenue 
Act, 1886 (48 & 49 Viot c. 51), s. 12) 
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Sect. 2 — Exempfio } ts , 

• 1678 . Exemptions from the duty are p'anted i //i) in reR])oct of 

(1) property vested in or managed by the Commissioners of Works 
or of Woods and Forests, or any Government department (?/) , B^temptions. 

( 2 ) pioperty which, or the income or jaolits wliereof, are legally 
appropriated and applied for the benefit of the public at large or ot 
any county, shiie, borough, or place, oi the ratepayers or inhabi- 
tants thereof, or in any manner oxpiesslv prescribed by statute (o) ; 

(3) property which or the income or profits whereof is or are legally 
appropiiated for any purpose connected witli any religious per- 
suasion or for any charitable purpose ( 2 >), or for tho promotion of 
education, literature, scioiice, or the fine arts ( 7 ); (4); pioperty of 
any friendly society (?) or savings bank (s) established according to 
statute; (5) property and capital of any body established for any 
trade or business or of which the capital is chargeable with legacy 
or succession duly (t ) ; ( 6 ) property acquired by or with fund? 


SEn 2 

Ezemp- 




(m) Ciiatoms and Inland Revenue Act, 1885 (48 & 49 Vict e 51), s 11 

(tb (7) 

(n) Set title ('OiNbiiTiT'JiuNAL Liw, yoJ VJl , pp 122 ct sei/ 

( 0 ) 111 ordei that piopeity may fall wiiliin this exemption if js suflieicnl 
if tho stalido determines the nature of the objects to winch tho j)io- 
p(uty 01 ])iofits are appropriated, though it does not contain dneclions 
as to the mt thods by which tho propeity is to be so appiopiialed (i?c 
Jioolliam Wmd Inland Revenue (Jomrmbsionci 8 v. SevU, 

(1892J 2 Q. B 152, C A (property requited by Act of Parliament to he 
foT o\cr hold and <>n]oyed ’ by ccrUiu freemen) ) 
ip) “ Chant able ” h not used in the extended senbo attributed to thaf 
woid lu eonnoetion with charitabfo trusts, as to which see title Ciiariites. 
\ol IV, pp 105 et srq Though the teira cannot bo the subject of a 
pieeibc deliiiition, it does not, at any rate, include a mere apjiropiiafion 
lor tho benefit of e(‘itain fTf'cinen (Re Booiham Waid Sfrays, Inland 
Revenue (hnnmbbioneys v Scott, }>upra) Propeity is not exempt which is 
available only loi tho relief oi disfresscd members of a vsocicty, and derived 
laigely from confiibutions of the mcmbeis, so as to approximate to liio case 
ot a mutual benefit society (Todors in Glanqow (Incoiporation) v. Inlana 
Revenue (1887), 14 R (Ct. of Scss ) 729 , Re Linen and Woollen Drapers, 
etc Indituiton (1887), 58 L. T 949) 

(q) The woid “science” is to bo coustiucd broadly, and inclilde. the 
science of engineering (Inland Revenue Commissioner^ v Forrest (1890), 
1 5 App Cas 534) In order that the whole property of an institution may 
be exempt, ifc is necessary that there should be a legal obligation that sub- 
stantially the whole of it should bo devoted to tho piomotion of scionco ; 
and if one of tho mam objects is to promote tho int^ie.ds of the members, 
although by the acquisition of scientific knowledge, its property will be 
hablo to tho duty except such as is legally appropriated to the promotion 
of science and cannot be devoted in other ways to tho general mtoreste 
o£ the members (Writers to the Signet (Soeieip) v Inland Revenue Com- 
missioners (1886), 14 B, (Ct of Sess ) 34 ; Inland Revenue Commissionen 
V ^Forrest, su/pra , Re Royal College of Surgeons of England, [1899J 1 Q. B. 
871, C. A ). 

(r) See title Friendly Societies, Vol XV., p 162. 

(s^) As to the general law in relation to savings banks, see title 
Bankers and Banking, V^l. L, p. 676 ^ 

(f) See titla Estate and Other Death Duties, Vol. XIIL, pp IVt 
et seq. The power to distribute profits is not necessary to the carrying 
on of a business, and therefore a company, such as the Incorporatec 
Council of Law Reporting, registered* without the word “ limited ” as no1 
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Smt. 2 voluntarily (a) coiitiibuted to any body within the preceding thirty 
Bxemp' yeaVs ; and (7) property acquired by any body corporate or unin- 
tions. corporate within that period on an occasion when legacy oi^ 
Bucceshion duty was paid (h) 

Skct. i-Imidnita of Duty. 

AflseMment 1679. The duty is a stamp duty under the management of the 
and recoTery. Commissioners of Inland Eovenue (c), and recoverable in the same 
* way as succession duty(d) from tlie body chargeable oi the 
accountable ofticer (e), and is a first charge on the property of the 
body while in its possession or of any party acciuiring it with 
notice of the duty being in arrear (/ ) Accounts of pro])eity must 
be rendered annually to the ComiaisBioneis(r/), who may assess the 
« duty on the basis of such accounts or reqmie further information (/i). 
Penalties are imposed for failure to render the accounts or to pay 
the duty (t). 


for profit may still be witbm the exenijition ( h'o Into'i jm nied Council of Law 
Beporting for England andWales (Duig on Estate) (1888), 22 Q B.D 279) 
(a) “Voluntarily” means gratmtously, and the exemption is not 
applicable to the case of contnbiitions by members for which they leccive, 
or may in certain events receive, a substantial return (Ee Linen and 
Woollen Drapers, etc. Institutwn (1887), 58 L T. 949 (contributions to a 
fund available only for distressed members) ; Ee New University Club 
{Duty on Estate) (1887), 18 Q B D 720 (subscnptions of members) ) 

(5) Where some of the property is and some is not acqmred by funds 
voluntaiily contiibuted, and within the meaning ot the Customs and 
Inland Revenue Act, 1885 (48 & 49 Vict c 51), s 11(6), (7), accounts 
must be dehveied distinguishing the latl/er from the foimei, and the former 
will then bo exempt {Re Innen and Woollen Drapers, etc Institution, supra). 

(c) Customs and Inland Revenue Act, 1885 (48 & 49 Vict c 51), a 13. 
As to stamp duties generally, see pp 700 et seq , ante 

(d) Customs and Inland Revenue Act, 1885 (48 & 49 Vict c 51) As 
to snccoasion duty, see title Estate and Other Death Duties, Vol. 
XIII , pp. 262 et sea . 

(c) le, every chain berlam, treasuier, bursar, leceivci, seoretaiy or 
other officer, trustee or member of a body corporate or umncorpoiate, by 
whom the annual income or profits of property, m lespect whereof the 
duty 18 chargeable, shall be received, or in whose possession, or under whose 
control, the same shall b(‘ (Customs and Inland Revenue Act, i885 (48&: 49 
Vict c 51), s 12). 

(/) Ihid.fB 14. In the case of propcity being administered by the court, 
payment thereout is to be provided for by the court (ihid , s 20) 

(a) Ibid, s 15 A corporation estabhshed for a trade or business 
within the exemption contamed« m ihxd , s 11 (5), need not furnish a 
retiu'n [Ee Incorporated Council of Law Eepoiting for England and Wales 
{Duty on Estate) {mS), 22 Q B D 279) 

{h) Customs and Inland l^vcnue Act, 1885 (48 k 49 Vict. c 51), s 17 
Appeals against the assessment ipay be made in the same way as in the 
case of succession duty (ibid, s 19 (2)) ; see title Estate and 
Death Duties, Vol XIII , pp 303, 304 
(i) Customn and Inland Revenue Act, 1886 (48 k 49 Vict c. 51), a. 18 
Tbe penalty is 10 per cent, upon the amount of duty payable for each 
month of default. 
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Part XI. — Recovery of Revenue Duties* 
and Penalties. 

Sect 1. — [n (he Jfufh Cotirt. Sect, 1. 

1580. All revenue duties and penalties aio recoverable in the High 

High Couit, and all goods seized as foifeifccd undei any Act of 
Pailiament relating to inland revenue or to customs may be Juribd^ction. 
returned into the High Court for condemnation (A-)- The iiro- 
ceedings are taken on the llevenue side of tho King’s Bench 
Ouision (1), Theymust lie commenced within tin eo years next after 
tho date when tho penalty was incurred or the ooizure made (m). • 

No appeal lies to the Court of Criminal Appeal from a conviction •No appf . 'll 
of the lievenue side of the King’s Bench Division on an information 
for a penalty (a). 

1581 All duties, penalties, and fmfeitures incurred or imposed P^oc•eealn;<^ 
by any Act of Parliament relating to customs may also be lecoveied 

by the appropriate proceedings in the Koyal Courts of the ChcinneA inlands .md 

Islands or of the Isle of Man (o). ihe is]«* of 

Man 

1582 The excise duties on beer, on club purchases of intoxicating summary 
liquors, and on glucose, motoi spii it, saccharine, spirits, and tobacco stn/uic ind 
may also bo recovered when in arrear hy summary pi oeess of seizuio 

and sale(p). In the case of licence duty payable by instalments, 
where any part of the second moiety is due and uuiiaid, it may be 
recoveied either as a debt due tp the Ciown or by summary process, 
as in the case of club duty due and unpaid 

1583. All goods whicli are subject to duties of excise, and all tho Lien for 

materials, macliineiy and vessels used in their manufacture, aie liable 
j;oods and 

(A) ("ustoms and Tiiland Povonuo Act, 187‘) (4i2 A 43 Vict o 21), b. 11 , ** 

Inland Kovenue Eegulation Act, 1890 (53 A 54 Vict l* 21), b. 52 (1) 

Whcio goods seized as foilcited aio not within thiec niontlis after tho 
seizure elaimod by the projnietor by aiiplieation in wiifuig either to Un* 
(\)rnniissioiicrs or to the oflieei who seized them or in whose custody they 
aie, the goods ate lorfeiled as absolutely as if comierunod by pidginent of 
the High ('ourt (Inland Kevenue Regulation Act, 1890 (53 & 51 Vict. c 21), 

B 25(4)) 

{1) See title OnowN PnAcriVE, Vol X , p]) 4 el seq , see, fuithoi, titleb, 

Estate and Otuer Death Duties, Vol XIII , pp 227 et iteq , 260 261, 

303, 304, 317, 318, Income Ta.x, Vol XVI , pp 683 et heq , Iniiabitisd 
House Duty, Vol XVII , p 189, and see pp 563, 505, 570, 573, 576, 

581, ante 

(m) Excise Transfer Older, 1909 (Stat R 0 , 1909, p 239), r 26, 
applying tho (^ustoms ronsolidation Act, 1876 (39 & 40 Vict c 36), s. 267, 
to |iie exclusion of the Inland Revenue Regulation Act, 1890 (63 & 64 
Vict. c 21), s ^2 (2) As to the computation of time lor taking proceed- 
ings, see Ilmdq v Byle (1829), 9 B & C 603 , Young v. Riggon (1840), 

6 M. & W. 49.' 

(n) B V Uausman, [1909] W. N 198 

(o) Customs and Inland Revenue Act, 1879 (42 & 43 Vict.*c. 21), s. 11. 

ip) See pp. 616, 617, 620, 625, ante. , 

iq) Finance Act, 1911 (1 & 2 Geo 5, c. 48), s. 6 (2) ; see p. 617, ante. 

The summary powers conferred on the jCommissioners by the Revenue Act, 

1869 (32 &. 33 Vict. c. 14), s. 30, are in abeyance as to England and Wales • 

H.L.— XXIV. B B 
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Sbcjt. 1 fQr all ti^g Julies and penalties incurred by the trader whilst they are 
In the High in his possession, or in the posse <sion of any other person in trust 
Court. for him {i ). This liability continues to attach even where the specific? 
duty chargeable on the goods has been paid, provided that at the 
time the goods were seized under the hen there were other duties 
for which the tiader was responsible remaining unpaid (s). The 
hen ceases when the goods, having boon duly taken account of by 
the proper ofil(*ial and charged with the duty, aio subse(iuently sold 
for value and dcdivered in the ordinary couise of trade {t). 

When double Where any duties of exciso aie due and unpaid by a trader, or 

duty may be where they liavo heen charged and demand has been made for their 
claimed. payment, the tiader making default in payment is lialilo for double 
d^a'ty (a), 

iSncT. 2 . — In Courts oj Summary J ansdiction, 

, Sub-Sect. 1 — In General 

Caaesin which 1584 Revenue duties and penalties may also be sued for in 
reyenue courts of summary jurisdiction in I ho following cases 
pL'^tics may wlioro the proceedings are taken under an Act of Parliament 

berecoTcied. relating to ilio revenue of excise (/->); 

(2) where the duty or penalty has been incurred under or imposed 
by a Customs Act (r), 

(3) whole the oiTence is one against the Stamp Duties Manage- 
ment Act, 1891(d), or the Inland Revenue Regulation Act, 
1890 (t>); 

( 1) w^here the otfonco is one involving liability to a penalty not 
exceeding i;20 imposed under the Acts of Parliament i elating to 
iissossments to income tax(/), inhabited house duty (7), or land 
ta\(//), or to a pi'iialty of more than £20 which is directed to bo 
added to tlie as^ossnienls to income tax(0; and 

(r) Exnse ]\Ianagcinent Act, 1811 (4 & 5 Vict c 20 ), b 24 This applies 
albo to goods wdiK'h aie su]>jcct to a moilgane, bill ol s.ile, 01 oilier hecurity 
(TUllb dl Sale A(‘t (1S78) Amen driieiit Act, 1882 (45 &r 4(5 Viot c. 43), 8. 14); 
and sec till ‘ UiLus oi' Sale, Vol 111 , p 63 

(^) A -d \ 'huvman (1843), 11 M A W 694 A person selling the 
goods wliilsi (he lion attaches is liable to tlie, Ciown foi the proceeds of tbo 
Sale a.s money had ami icocivcd fJ ~G v. IPa/jn-iZc?/ (1843), 12 M iV W 179) 

(0 Excise ^Management Act, 1841 (4 & 5 Vict. c 20), s 24. But it does 
not cease on the passing ol thi goods into the hands of a factoi wlio has 
made advances on them (A.-G. v Trueman, supra) , and sec J.-G. v. 
Walmdey, ^upra, 

(a) Excise Management Act, 1834 (4 A 5 IV ill. 4, c. 51), s. 11. 

(/>) J'ixcise Management Act, 1827 (7 & 8 Geo 4, c 53), fe. 65 , Customs 
and Inland Kevonuo Act, 1888 (51 & 52 Viot c. 8), s. 8 , R v. Ingham 
(1888). 21 B D. 47. 

(c) Customs and Inland Revenue Act, 1879 (42 & 43 Vict. c 21), s. 11. 

(d) 54 & 55 Viet. c. 38, s. 26 ; and see p. 704, emte. 

(e) 53 & 54 Vict. c. 21, s 36. 

(/) Income Tax Act, 1842 (5 & 6 Vict. c. 36) ; Income Tax Act, 1863 
(16 A 17 Vict. c. 34) , Taxes Management Act, 1880 (43 & 44 Vict. 0, 19) ; 
and see title Income Tax, Vol. XVJ., pp. 678, 686, 688. 

(g) House <rax Act, 1861 (14 & 16 Vict. 0. 3^ ; and see title Inhabited 
House Duty, Vol. XVIL, p. 189. 

(h) Land Tax Peipetuation Act, 1798 (38 Geo. 3, c. 60); and see title 
Land Tax, Vol. XVIIL, p. 320 

, TaM M aas^gaiaent Aot, 1880 6t 44 Vict. 0 * 19), UU 
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(5) where the offence is one of failing to produce to the 
Commissioners of Inland Revenue an instrument of transfer or 
* leasu for assessment of the increment value duty {k\ or of knowingly 
making a false statement or representation for tho purpose of 
obtaining any allowance, reduction, repayment, or rebate of any of 
the duties imposed by the Finance (190i)>10) Act, 1910(0. 

1585. The general piocedure established by tho Summary Juris- 
diction Acts(ai) now applies lo all informations and complaints for 
the recovery before justices of penalties for offences iiuainst tho 
Customs and Excise Acts ( 71 ) ; but ceitaiii special provisions as to 
customs and excise iieiialties aie still in operation ( 0 ). 

Suh-Skct 2 — I o<al Ltmifs of Junsdiftiori • 

1586 In the case of an offence against a Customs Act, if it w'as 
committed on water not within any count} ol tho iliiited Kingdom, 
01 if the ofliceis have an} doubt wlietlier such place is w'lthin the 
limits of any county, the oUouce is lo he deemed to have been 
committed on the high seas, and foi the pin]>(>he ol founding 
jurisdiction is to ho taken to have been committed wdieie it actually 
was committed or arose, or w'here the jieraon complained against 
may he 01 bo lii ought (p). In the case of an offence against an 
E-vciso Act, the niloimation may be oxliibitod and the prosecution 
take ])laco beloie justices liaving jurisdiction either in the place 
where the cdtence w^as committed or wheio the offender happens 
to be found ((?). 

1587 Whole any iieison is brought befoie any jiislico foi an 
oiloiice against a Customs Acl, and tho justice beioro wliom he is 
brought has no jun-jdiction to hoar the complaint, lie may ouler 


(k) Finance (1909-10) Act, 1010 (10 Edw 7, c 8), s 4 (2) ; see p 560, 

ante. , 

(l) Fmaiioe(1909-10) A(t, 19lO(lOEdw 7, c 8), s 94 

(m) 11 & 12 Vict c 43, 42 & 43 Vict. c 49; see title Magistrates, 
Vol XIK., pp. 589 et seq This does not mterlere with the junsdiction 
of tho Revenue side of tlie King’s Bench Division (see p 737, ante) m 
all matters touching ihe icveiiues of tho Ciown (A -G v. Kingston (1841), 
8 M & W 103 ; Smith v Cameron (1845), 9 Jur 405, A ‘G v Hallmg 
(1846), 15 M &W 687, /hiams v. F?cm.anffe (1848), 2 Exch 453, Mountjoy 
V lfood(1856). IH &N 58) 

(71) Summary Jurisdiction Act, 1879 (42 & 43 Vict. c 49), s 53 

(0) Customs and Inland Revenue Act,.1888 (51 & 52 Vict o 8), b 8; R v, 
Ingham (1888), 21 Q B 1> 47. Uniformity of action and procedure 
under the Customs and Excise Acts has been established by the Finance 
Act, 1908 (8 Edw 7, c 16), s. 4, and the Excise Transfer Order, 1909 
(Stat R & 0 1909, p. 239) (see ibid, rr 23 — 26), made thereunder, 
amalgamating Ihe two departments of Customs and Excise. 

(p) Cnstoms Consolidation Act. 1876 (39 & 40 Vict. c 36), s. 229. 
Any indictment, prosecution, or mfoimation which may bo instituted or 
brought under tho direction of the Commissioners of Customs and Excise 
for offences against the Customs Acts may be tned and determined in any 
county of that part of the* United Kingdom within which the offence was 
committed (ibid , s 258). A revenue penalty sued for m the I^igh Court 
may be proceeded for at any sitting of the court (R. v. Morse (1848), 3 
Exch 223). 

(g) Excise Management Act, 1827 {1 Greo. 4, 0 . 63), s. 65 • 

B B 2 


Sect 2 

In Courts of 
Stunmary 
Jurisdic- 
tion. 


General 

procedure 


As n‘[^ards 
commission 
of offences 


/s regards 

justices’ 

jurisdiction 



Bsvbnvb. 


Tfl 

SbOT. 2. 

In Courts of 
Snmm&ry 
Jurisdic- 
tion. 


Death oi 
justice before 
beaiiri" 


Disquahbca- 
tlOQ of 
justice. 


Order of 
Comuus- 
siouei's. 


such person to be detained for a reasonable time pending the 
receipt of an order of the Commissioners (r). If the attendance of 
a justice having jurisdiction m the county where the offence was* 
committed cannot be conveniently obtained for the hearing, any 
magistrate of any neighbouring or adjoining county (s) to that in 
which the offence was deemed to have been committed may hear 
and determine any information in reference to the offence exhibited 
befoie him (t). 

1588. If a justice before whom an information in an excise case 
lias been exhibited, or before whom any proceedings have been 
taken on an information, dies before the information has been 
heard and dcteimined, or before any judgment lias been given on 
the proceedings, as the case may he, his death does not invalidate 
‘the proceedings (a). 

Sub-Sect 3 — Ptrsonal Limitations of Juimiuhon. 

1689. No person who is employed in the collection oi managi - 
inent of excise may sit as justice at the Injaiing of an excise case ; 
and no person carrying on a business subject to the laws of excise 
may sit as justice in any case whicli relates to the tiade or business 
ill which he is engaged (/^). 


Sub SjS(‘T. 4 —Itiblitniwn o! Pion>ed\mjs 

1590. Piocoedings for the lecovery of a cusloms or excise penalty 
call be instituteil only by order of the Commissioners of Customs 
and Excise and in the mime of an •ollicer, or, in England, m the 
name of the Attorney-General (c), except wheio, in the case of an 
oih’nce under one of the Acts imposing the local taxation licences, 
the information is laid m the name of the appropriate officer of a 
county council (rf), or where proceedings are taken by an olheer of 


(?) Customs Consolidation Act, 1876 (39 L 40 Vict c 36), s 197. If 
any person liable to bo detained under any Act relating to customs is not 
dotamod at the time, oi having been detained escapes from custody, he 
may atteiwards at any time withm Ihiee years from the date of the ollencci 
bo detained at any place iii the United Kingdom and dealt with as if he 
had ' oen detaaned at tJio time ot committing the offence (ihid , s 199). 

(s) Including a borough having a separate commission of the peace and 
Situate geographically within the county m which the oflence was deemed 
to have been committed (Kevenup Act, 1883 (46 & 47 Vict o. 56), s 8). 

(^) Customs Cousohdation Act, 1876 (39 & 40 Vict c. 36), s. 230 
(o) Excise Management Act, 1827 (7 & 8 Geo 4, o 53), s 67. Should 
a justice die after having pait heard the case, another taking his place 
would not be able to decide it on the evidence given before the deceased; 
the witnesses w ould have to give their evidence afresh (He Quenn (1888), 
53J. P 468). • 

[h) Excise Management Act, 1827 (7 & 8 Geo 4, c. 53), s. 68. Any 
])roceedings m which an official or trader takes pa;rt contrary to this 
lest notion may bo declared void (Waiic v McIntosh (189L), 28 Sc L. R. 
424) ; and title Magistrates, Vol XIX., p 556. 

(c) Customs and Inland Revenue Act, 1879 (42 & 43 Vict. c 21), a. 11 ; 
Inland IRfevcnuo Regulation Act, 1890 (63 & 64 Vict c 21), s. 21 ; Finance 
Act, 1908 (8 Edw. 7, c 16), s. 4, 

(d) Order in Council dated the 19lh October, 1908 (Stat. R. & 0 , 1908, 



Part XI.— Recovery of Revbkcb Duties aud Pbkampibs. 


741 


the peace authorised to sue for the recoveiy of a fine incurre4 S“ct. 2 . 
keeping a dog without a licence (e). Ih Ctonrtsof 

* Stusniury 

1591. But a court of gumuiary jurisdiction may proceed to hear Jmlsdlc- 
a case without the information or direction of the Commissioners tion. 
where the offence is one against a Customs Act and is in respect 
of goods other than spirits, tobacco, or saccharine, or where, being information 
spirits, tobacco, or saccharine, the quantity in respect of which the unnecessary, 
charge is brought is less than 5 gallons of spirits, 20 lbs. of tobacco, 
or 5 lbs. of sacchaiine (/ ). ^ 

S(fiJ-SECT 6 — Conduct of Froivtdimjs 

1592 Any solicitor, officer, or other jierson employed pr Bight of 
authorised by the Commissioners of Customs and Excise or by thei^ 
solicitor may prosecute, conduct, or defend any information or com- 
plaint befoie a justice of the peace m the United .Kingdom in any 
matter i elating to the revenue of customs or excise (p). 

ISul-Sect 6 — Service of Summons 

1593. A siuiimons issued by a justice m a customs or excise case Mode of 
may be served personally by an olOcei of customs and excise ; and if service, 
peisonal service cannot be elToeti'd it is siiffiejont service i^ in a 
customs case, the summons is left at the defendant’s last known 

place of abode in the United Kingdom, or on board any ship to which 
ho may belong or may have lately belonged, or if, in an excise case, 
a copy of the summons is affixed upon some conspicuous part of 
the office of customs and excise near to which the offence was 
committed (//). 

Sus->Sect J.—ICvidence 

1594. In proceedings i elating or incident to any customs or excise Proof of 
seizure, penalty, or foifeituie, ordeis issued by the Commissioners 

may be proved by production of any letter or instructionB signed by mi88?on'erB. 
a secretary or assistant secretary, and addressed to any officer of 
customs and excise, or to the officials generally, for their guidance in 
such matters (i). 


p 470), made under the Finance Act, 1908 (8 Edw 7, c. 16), s 4 ; and 
eee p. 684, ante. 

(e) Customs and Inland Revenue Act, 1878 (41 & 42 Vict c. 16), s 23 ; 
and see note (m), p 684, ante. • 

(/) Customs Consolidation Act, 1876 (39 & 40 Vict c. 36), s. 233; 
Revenue Act, 1906 (6 Edw 7, c 20), s 6 

(g) Customs Consolidation Act, 1876 (39 & 40 Vict c. 36), s 273 , Inland 
Revenue Regulation Act, 1890 (63 & 64 Vict c 21), s 27, Excise Trans- 
tei Order, 1909, r 10. A general authority to an official to act on behalf 
of the Commissioners is sufficient (B v. Turner (1894), 58 J. P 320), No 
ceitiilcate need be taken out by such person (Stamp Act, 1891 (54 & 55 
Vict c 39), s 43 (3) ; and see note (n), p 723, ante) 

(h) Excise Management ^Act, 1834 (4 & 5 Will. 4, c. 61), b. 10 ; Excise 
Management Act, 1841 (4*& 5 Vict c 20), s 31 ; CuBtoms\!!on8olidatioQ 
Act, 1876 (39 & 40 Vict c 36), s 227 For the ordmary procedure, see 
title Magistrates, Vol XIX , pp 689 et sea. 

(i) Customs Consohdation Act, 18'J6 (39 & 40 Vict c 36), s 262 ; Excise 
Management Act, 1827 (7 & 8 Geo. 4, o. 63), s. 71 ; Inland Revenue Ac4 
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Skot. 2 1695. Excise survey books are of themselves evidence of the facts 

In Coi^ of entered therein so far as they relate to a defendant’s trade which is 
Sonrni^ the subject of such entries, and the officer who made them need not 
Jnrisdic- be called to prove them even though he is in court (k). 

tlOEli 

— 1696. In any proceedings instituted for the recovery of penalties 

books respect of goods claimed to be forfeited for nou-jiayment of duty, 
Bunlen * burden is upon the defendant to prove that duty has been paid, 
of proof, or that the goods or commodities seized as forfeited are not of the 
sort or kind alleged in the information, or that, in the case of 
imported goods, they have been lawfully impoited oi unshipped, 
and he must show the place fiom which the goods WTre brought (Z). 
A tobacco nianufactiiror chaiged with having on his premises sugar 
dr other piohibited articles is roquirod to jirove that they were there 
‘^for the ordinary use ot his family (u); and where proceedings are 
taken to rococer the penalty in lesjiect of the unlicensed sale of 
tobacco in a railw’ay carnage, omniOus, stage coach, oi tramway car, 
it rests with the defendant to prove the proimchuship of tho 
vehicle (t). If any act is done fot the doing oi which a luence is 
reciuired, upon proof that tho act wa.s (innimiUed, tlui liurden is ciist 
upon the person charged with doing tho act to prove that ho tu'ld 
the necessary licence m force at tho time(c). 

Evidence of 1597. Where during the course of the healing of a case under 
witnesses. an V revenue statute the witnesses have boon oidered to leave the 
court, the evidence of a witness who liad remamed in eouit cannot 
bo admitted (cZ). A witness in a reveiiuo case cannot be asked if he 
is the infoimer(c), nor can he bo asked who is tho niformci (/). 


ETidence of 
witnesses. 


Sub-Sect 8 — Joijit Off aiders 

Proceedings 1598 Where under a Customs or Excise Act a penalty is jointly 

against ]omt and severally incurred by every person committing an offence, and 

offenders. 

1890 (53 & 64 Vict c, 21), s. 24; Uargieaves v Jlilliam (1894), 58 J P 
665 ; iDyer v Tully, [1894] 2 Q B. 794. As to evidence generally, see 
title Eviuence, Vol. XIII , pp. 415 et seq. 

{k) E, v. Qnmwood (1816), 1 Price, 369 As to facts proved by excise 
entries, see p 611, ante 

(Z) Excise Management Act, 1827 (7 & 8 Geo 4, c 53), s 76 ; Customs 
Consolidation Act, 1876 (39 k 40 Vict c 36), s. 259 ; see A,-0. v Suhlon 
(1830), 1 Cr. &: 3 220 ; and p. 592, ante 

(a) Tobacco Act, 1842 (5 & 6 Vict c. 93), s 6; Lorlwood v A -f? (1842), 

10 M. & W. 464, Ex Ch. Tho same burden of prooi is on a beer dealer or 
retailer charged under the Finance Act, 1896 (59 60 Vict c 2S), s. 11, 

with having sugar or any saccharine substance m his possession , see 
pp. 660, 652, 653, ante 

(b) Revenue Act, 1884 (47 & 48 Vict c 62), s 12 (6) ; Finance Act, 
1897 (60 &; 61 Vict. o. 24), s 6 On any question as to the accuracy of 
the description of spirits on a permit or certificate it rests with the oraer 
or claimant to prove that the spirits correspond with the description 
(Bpirits Act, 1880 (43 & 44 Vict. c 24), s 106 (9) ) 

(c) E V. Turner (1816), 6 M. & S. 206 ; i? v TZawsow. (1821), Paley on 

Summary Convictions, 2nd ed , p 46 ; jR v (1866),4Macph (Ct of 

Sess.) 656 ; Va^hell v. 8tra/ngeways (1877), 42 J P 39. 

(d) A^G. V. Sulpvt (1821), 9 Price, 4; Parker v. M^Wtlliam (1830), 
6 Bing. 683. 

(«) V. Brimt (1846), 16 W. 169. 

(/) B. V. Akers (1790), 6 £sp 125, n. 
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such ofifeiice is committed by several persons jointly, such persons Sect. 2, 
^may be proceeded against either jointly or severally, as* the In Courts of 
*Comiviissioners may deem expedient ( 7 ). Snftimary 

Jurisdic- 

Sob-Plct 9 — MiUgtti^on of Penalty 

1599. On conviction of a second or Ruliscqneut offence against an When ^ 
Excise Act, the justices may mitigate the penalty to not less than 
one-fourth (/i), except wheie the statute piescribos a fine of double ® 

the value of tlie duties unpaid, oi tlie penalty fixed is a tine recover- 
able on ariest followed by committal to prison in default of 
immediate payment, and a special powoi to mitigate is not given, 
in which case the full poiialty must bo imposed (i), 

* 

SiTB-Sr(T 10.— rflsfj • 

1600 In proceedings for revenue penalties costs are given to Cohts. 
and against the Crow’n in tlic same wa.y as in suits between private 
individuals (h), 

Sub-Sect 11 ^Appeals 

1601. An officer exhibiting an information before a justice or Appeals, 
justices 111 an excise case may appeal to quarter sessions ; and, on 
such appeal, the court of quarter sessions may in their discretion 
state the facts by way (d further appeal to the High Court (I). 


{q) Excise Mana 2 :(*niciit Act, 1827 (7 & 8 Geo 4, c 53), b 70 , ('uBtoma 
Consolid.'ition Act, 1876 {39 & 40A'ict c 36), 8 222 Each is liable to the 
penalty iinnoscd (7? v Dean (1813), 12 M & W 39 ; and see A -G y 
K obeitlaiul Elhs (1855), 4 W 11 7) Whether the ])artieB are proceeded 
against together or separately, tlieio should be separate convictions against 
each (R v LxitlcMd (1871), L R. 6 Q B 293; R v Liitleehild, R, v. 
Heslop (1871), 35 J P. 6bl) 

{h) Excise Management Act, 1827 (7 & 8 Geo 4, c 53), s. 78, Mvrray v. 
Thompson (1888), 22 () B D 142, Phillips v Stephens (1898), 79 1j T 
280 , and see Loid Advocate v. SietvaH (1899), 63 .1 P 311 In the case 
of a first oftence the Summary Jurisdiction Act, 1879 (42 & 43 Vict c. 49), 
B 4, applies (R v Blahy, [1894] 2 y B 170, 0 0 B ) 

(i) Excise Management Act, 1834 (4 & 5 Will 4, c 51), s 20 The 
Gommissioners or the Treasury may iciiiit or mitigate any hne (CuBtoma 
Consolidation Act, 1876 (39 k, 40 Vict c 36), b 209; Inland Bevenue 
Begulatiou Act, 1890 (53 & 54 Viet, c 21), B 35) In the case ot the 
local taxation licences colh'ctod by the councils of the counties and county 
boioughs the power to remit or mitigate any fine rests with the pioper 
council (Local Government Act, 1888 (51 k 52 Vict c 41), b 20(4); 
Order m Council of the 19th October, 1908 (Stat B & 0 , 1908, p 470); 
see p 684, ante 

(k) Thomas v Pritchard, [1903J 1 K B 209 ; Edinburgh Life Asswrmoe 
V Laid Advocate, [1910] A. C. 143, H L , and see title Crown 

Practice, Vol X , p 26. As to costs generally, see titles Practice and 
Procedure, Vol XXIII , pp 176 et seq , Solicitors 

(l) Excise Management Act, 1827 (7 & 8 Geo 4, c 63), 8.84; Judicature 

(Procedure) Act, 1894 (6'J & 68 Vict c. 16), 8. 2 Ab to the ordinary 
procedure on appeals from courts of summary jurisdict^n^ see title 
Magistrates, Vol XIX , pp. 642 et seq. ^ 
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Part XII.-- Expenditure of the Revenu.e. * 

Sect. 1. 

Consolida- S^ct. 1. — Con^ohdafed Fund Se)n(es. 

1602. The Consolidated Fund Services (?// ) comprise: (1) the 
— ' permanent annual charge for the National Debt (n) ; (2) the charges 
Charges for the King’s civil list (o) ; (3) annuities to various members of the 
Conwlidated Family (p); (4) pensions for naval, military, and political ser- 

Fund. vices (q ) ; (5) judicial pensions in England, Scotland, and Ireland (r) ; 

(w) As to distinction between Consolidated Fund and Supply Services, 
see note (</), p 538, ante 
' (n) See pp. 753 et seq., post 

(o) Civil List Act, 1910 (10 Edw 7 & 1 Geo 5, c 28) ; and see title 
Constitutional Daw, Vol. VII , pp 108 et seq 

(p) Namely, to trustees for IIis Majesty’s sisters (Civil List Act, 1901 
(I Edw 7, c 4), a 4) and children, other than the Duke of Cornwall for 
the time being (Civil List Act, 1910 (10 Edw 7 & 1 Geo 5, c 28), s 5) , 
Queen Alexandra, £70,000 (Civil List Act, 1901 (1 Edw 7, c 4), s 5) ; the 
Prmoess Chnstian, £6,000 (stat (1806) 29 & 30 Vict c 7) , the Duchess 
of Arcyll, £6,000 (slat (1871) 34 & 35 Viot c 1) , the Duke of Connaught 
and Stratliearn, £16.000 and £10,000 (stat (1871) 34 & 35 Vict c 64, 
Duke of Connaught and of Strathearn (Establishment) Act, 1278 (41 & 42 
Vict, c 46) ) , the Duchess of Edinburgh, £6,000 (stat (1873) 30 & 37 Vict. 
c 80) , the Duchess of Albany, £6,000 (Duke of Albany (Establishment) 
Act, 1882 (46 & 46 Vict. c 6) ) , Princess Henry of Battenbcrg, £6,000 (stat 
(1886) 48 & 49 Vict. c 24) , Princess Augusta Caioline of Cambridge, 
Duchess of Mocklenburg-Strelitz, 13,000 (stat (1843) 6 & 7 Vict c 25), 
and see title Constitution 4l Law, Vol yi ,i)p 365 seq 

(q) (!) Naval and mibtaiy, namely, the hens of the Duke of Schomberg 
in perpetuity, £720 (1 Geo 1, No 78) ; Kevenue (Tiansfer of Charges) Act, 
1856 (19 & 20 Vict. c 59)) ; the heirs male of Lord Rodney, to w^om the 
title of Lord Rodney descends, £2,000 (stat (1793) 33 Geo 3, c 77) , the 
person to whom the title of Earl Nelson descends, £5,000 (stat (1806), 
46 Geo 3, c 146) ; also the foUowing whilst they continue capable of taking 
effect: Lord Seaton fot the life ot the present baron, £2,000 (stat (1840) 

3 & 4 Vict c 11) , the present Viscount llardmge, £3,000 (stat (1846) 

9 & 10 Vict e 31) , Viscount Gough for life, £2,000 (stat (1846) 9 & 10 
Vict c. 32) , Lord Raglan for the hfo of tbc present baion, £2,000 (slat 
(1866) 18 & 19 Vict c 64), Loid Napici of Magdala for the life of the 
present baron, £2,000 (stat. (1868) 31 & 32 Vict o 91) : (2) political and 
civil service, namely, hist, second, and thud class pensions under the 
Political Offices Pensions Act, 1869 (32 & 33 Vict c 60) , pensions granted 
by special Acts, eq., ex -Comptroller and Auditor-Geneial and Assistant 
Comptroller and Auditor (Exchoqper and Audit Depaitments Act, 1866 
(29 & 30 Vict. c. 39) , and see p 541, anfe) ; also the following whilst they 
continue capable of taking effect — the Countess of Mayo for life, £1 000 
(stat. (1872) 35 & 36 Vict c, 66) j , 

(r) Namely, m England, ex-Lord Chancellors, £5,000 (Judges’ Pensions 
Act, 1799 (39 Geo 3, c llO) ; Lord Chancellor’s Pension Act, 1832 (2 & 3 
Will 4, c. Ill), see title Constitutional Law, Vol VII, p 57 
ex-Lords of Appeal in Ordinary and persons who have held high judicial 
office (Appellate Junsdiction Act, 1876 (39 & 40 Vict c 69), s. 7 
Judicature Act, 1873 (36 & 37 Vict c 66), s. 14) , ex-Lord Chief Justice 
and Master of jihe Rolls (Judicature Act, 1873 (36 & 37 Vict c 66), s 14), 
ex-Lords Justices of Appeal and judges of the High Court, £3,500 
(Judicatui1& Act, 1873 (36 & 37 Vict c 66) ; and see title Courts, 
Vol. iX., pp. 62, 64) ; ex-county court judges, £1,000 (County Courts Act, 
1888 (61 & 62 Vict. o, 43); and se^ title County Courts, Vol. VIII., 
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(6) various miscellaneous civil list pensions («) , (7) compensjition, 
if any, payable to certain former public ofiicers and private 
individuals iii respect of fines, fees, and other emoluments ot which 
they were deprived by a number of statutes, the last of which was 
passed in 1857 (t) ; (8) salaries of the Speaker of the House of 
Commons (fl), the Loid Lieutenant of Ii eland (6), the Comptroller 
and Auditor-General and Assistant Compti oiler and Auditor (e); 
(!)) salaries of the various members of the English judiciary, 
namely, the Lord Chancellor (d), the Lords of Appeal in Ordinary (e), 
and other paid memheis of the Judicial Committee of the Privy 
Council (/); the ordinary judges of the Court of Appeal (^), the 


p 417) m Scotland, cx-iudgcs of the Court of Session, three-fourthrf of 
their ioimer saliiiy (Judges’ Pensions (Scotland) Act, 180S (48 Geo 
c 145) ) , ex-slieiilTs and sheiiffs’ substitutes (under the Sheriff Couiis 
(Scotland) Acts, J8J8 (1 & 2 Vict e 110), 1853 (16 & 17 Vict c. 80), and 
1907 (7 Edw 7, c 51), ShcTiifs Tonuie ol Office (Scotland) Act, 1898 
(01 & 62 Vict c 8) ) ; ex-jud-^es’ clerks (Couit of Session (No 2) Act, 1838 
(1 & 2 Vict c 118), B 17) * in lieland^ cx-Loid Chauccllors (stat (1800) 
40 (tCo 3, c 69 (lush) ) , ex-Vicc-("liancellors (Chancery (Ireland) Act, 
1867 (30 31 Vict c 44), s 22) ; ex-Lords of Appeal and judges of the 

High Oouit (Judicature Act (Ireland), 1877 (40 & 41 Vict o. 57), s 19; 
Jiidicatuio (Iieland) Act, 1907 (7 Edw 7, c 44)) , ex-chairmen of quaitcr 
sessions (Chairman ot Quarter Sessions (Iieland) Act, 1S58 (21 &r 22 Vict 
0 88), County Officers and Couits (Ireland) Act, 1877 (40 & 41 Vict. 
c 56), B 82) 

(a‘) Namely, pensions lonnerly on the civil lists of Oeoige IV and 
William IV (Pensions Act, 1838 (1 & 2 Vict c 95) ) ; letncd allowances to 
memheis ol the households oi the late Queen Victona and King Edwaid, 
or granted under the (hvil List Acts, 1837 (1 & 2 Vict c 2), 1901 (1 Edw. 
7, c 4), and 1910 (10 Edw 7 & '1 Geo 5, c 28) 

(t) See Fines and Recoveiies Act, 1833 (3 & 4 Will 4, c 74) , stat. 
(1835) 6 & C Will 4, c 82, s. 7, County Couils Act, 1846 (9 10 
Vict c 95), R 34, Sclicd ; Court ot Probate Act, 1857 (20 & 21 Vict. 
c 77), ss 103, 105, 1J2; Piohates and Letters of Administration Act 
(Ireland), 1857 (20 & 21 Vict c 79), ss 108, 110, 112, 113, 119, 120 ; 
(^mmon Law Courts (Ireland) Act, 1844 (7 & 8 Vict c 107;, County 
Courts Act, 1849 (12 iV 13 Vict c 101) As to compensaLion foi abolition 
of office generally, see title PirsLic Authorities and Public Officers, 
Vol XXI II , pp 352 et seq 

(cr) 15,000 per annum (House of Commons Officers’ Act, 1834 (4 Sr 5 
Will 4, c 70), B 1), and see title Parliament, Vol XXI , p 663, note (i). 

(b) £20,000 ])ei annum (Lord Lieutenants’ and Loid Cffiancellois’ Salaiics 
(Ireland) Act, 1832 (2 & 3 WiU 4, c 116) ) 

(c) £2,000 and £1,600 respectively (Exchequer and Audit Departments 
Act, 1866 (29 & 30 Vict c 39), s 4) ; see p 541, ante 

(d) Such salaiy as together with thart payable in respect of his office as 
Speaker of the House of Lords makes up £10,000 per annum (Couit of 
(ffianceiy Act, 1852 (15 & 16 Vict c 87), s 16 , Judicature Act, 1873 
(36& 37 Vict c 66), s 12) , and see title Constitutional Law, Vol VII., 
pp, 56, 67 Of tins sum £4,000 is borne on the vote for House of Lords’ 
Graces (see Finance Accounts of the Umted Kingdom, 1911-12 (Parlia- 
mentary Paper (Commons), No. 169, 1912), p. 66) 

(c) £6,000 per annum (Appellate Jurisdiction Act, 1876 (39 & -40 Vict, 
c. 69), s 6) , and see title Courts, Vol. IX., p 23, 

(/) Namely, two formal judges in the East Indies wMst sitting as 
members of the Judicial Committee, £400 per annum earn, or £800 per 
annum to one such judge if there be only one sitting (Judicial Committee 
Act, 1833 (3 & 4 Will. 4, c 41), s 30 ; Appellate Jurisdiction Act, 1887 
(60 & 51 Vict. c 70), s, 4); and see^itle Courts, Vol. IX., p 27. 

(g) £5,000 per annum (Judicature Acts, 1873 (36 3c 37 Viot. o. 66); 


Sect, 1 

Consolida- 
tion Fund 
Services. 



Revenub. 


74 « 

SxoT. 1. Lord Chief Justice (/O; the Master of the Rolls (i); the judges of 
Oonsolida- the Chancery, King’s Bench, and Probate, Divorce, and Admiralty^ 
tlon Fund Divisions of the High Court of Justice (A;); county ecourt* 
Servicefl. judges (Z); metropolitan police court magistrates and certain 
stipendiary magistrates ( 7 / 1 ) ; (10) salaries of the Scottish judiciary, 
namely, the Lord Justice General and President, the Lord Justice 
Clerk and President of the Second Division, and the judges of the 
Court of Session («); Sheriffs of counties, Sheriff-substitutes ( 0 ), 
and the Sheriff and Sheriffs clerk of Chancery (p); (11) salaries 
of the judiciary in Ireland, namely, the Lord Chancell(»r {q\ Lord 
Chief Justice (r), Lord Chief Baron of the Exchequer (s), Master of 
the Rolls {t), and ouhnary judges of the Court of Appeal (u), and the 
Chancery and King's Bench Divisions (i), the judicial and orduiaiy 


fi 13, 1875 (38 iz 39 Vict c. 77), a 4, and 1881 {U & 45 Vicl <* OS), r 3) : 
Apprllate Jansdiclion Act, 1876 (39 & 40 Vict e 59), s 11), and see 
title CouBTS, Vol. IX , p. 64 

(h) £8,000 per annum (.ludjoatiiTe Act, 1873 (30 & 37 Viet. 0 66), p 13) , 
and see title Courts, Vol IX , p 62 

( 1 ) £6,000 per annum (Couitoi CliancoTY Act, 1851 (14 & 15 Vu't t* 83), 
fl 18; Judicature Acta, 1873 (36 .V 37 Vicl c 66), r 13, and iSSl (44 & 
45 Vict c 68), s 2), andaec title Oouihn, Vol IX , p 62 

{1) £5,000 per annum (Judiiatiire Acts, 1873 (36 37 Yiet c 66), 
e 13, 1877 (40 iV 41 Vict c 9),fl8 2,3, 1881 (44 <S: 45 Viet c 68 ), r 5, and 
1910 (10 Kdw 7 & 1 5, c 12), r 1 (2), Appclliito hinsdiction Act, 

1876 (39 & 40 Vict. c 59), a 18) , and Rce title t!oi itrs, Vol IX , p 62 

(2) £1,500 per annum (County Couita Act, 1888 (51 As 52 Vict c. 43), 
8 . 23); and boo title CIountt Courts, Vol VIII , p 417 

(m) Namely, metropolitan police courts, cliiel inngistintc, £1,800, 
ordinary magisirates £1^500 (Meliopolitan Polute Courts Act, 1839 (2 A* 3 
Vict c 71), s. 3 ; Metropolitan Police Magistrates Act, 1875 (38 39 Vict 

c 3), B 1) ; stipendiary magistrate for Chatham and Shi'ciness, £700 
(Chatliara and Sheemess Stipendiary Magistrate Act, 1867 (30 Ac 3i Vict 
c 63) ); and see title Magistrates, Vol XIX , p 548 
(w) Namely, the Lord Justice Piesidcnt, £5,000, Lord Justice Clerk, 
£4,800: and ordinaryjudges, £3,600 (Cnminal Piocedure (Soothind) Act, 
1887 (TO & 51 Vict c ’ 35 ), s. 45, Public Kevenue and (Consolidated Fund 
Charges Act, 1854 (17 & 18 Vict c 94), r 1, Sclied A , and see Judejes’ 
Salaries (Scotland) Act, 1810 (50 (leo 3, c 31), s 2 (now lopcaled) ; Court 
of Session Act, 1839 (2 & 3 Vict e 30) ) 

( 0 ) Namely, such salaries as the Treasuiy may think fit (Sbmitl Courts 
(Scotland) Act, 1907 (7 Kdw 7. c 51) , Public Kevenueand Consolidated 
Ij’und Charges Act, 1854 (17 & 18 Vict c 94), s 1, Sched. A; Sheriff 
Courts (Scotland) Act, 1876 (39 At 40 Vict c 70). s. 53) 

(p) Such salaries as may be fixed by tlic TrciiRury (Titles to Land 
Consohdation (Scotland) Act, 1868 (31 & 32 Vict r 101), ss 64,55) The 
pension of the Shenff of Chancery is to he subject to the same conditions 
and provisions as sheriffs of counties (ihid , s. 64) 

{q) £8,000 per annum (Lord Lieutenants’ and Lord Chancellors’ Salaries 
(Ireland) Ad, 1832 (2 & 3 Will 4, c 116), s 1) 

(r) £5,000 per annum (Judicature Act (Iieland), 1877 (40 & 41 Vi^jt, 
c .57), B 18, Judicature (Iieland) Act, 1907 (7 Kdw 7. c 44)) 

(s) £4,600 per annum (Judicature Act (Iieland), 1877 (40 & 41 Vict 
c. 57\ B 18; Judicature (Ireland) (No. 2) Act, 1897 (60 & 61 Vict 
c. 66), R. 1). 

(i) £4,000 per annum (Judicature Act (Ireland), 1877 (40 & 41 Vict. 
c. 57), as. 17, 18). 

a £4,000 per annum and £150 circuit allowance provisionally 

, B. 18) , j 

• (fc) £3,500 and £160 circuit allowance provisionally (ibid,). 
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members of the Land Commission (c), and the chairmen of quarter Sect. i. 
sessions and recorders (J); (12) various miscellaneous salaries, Consolida- 
•char^es, and allowances, namely, augmtmtation of stipends to tioil Fund 
Scotti&li clergy ((^), allowances to school hoards of certain paiislies Semces. 
in Scotland (./) ; compensations to libiaiies under the Copyright 
Act, 18:16 (^); salaries of the ecclesiastical estaldishmeiit in tlie 
West Indies (A) ; alWances and payments for expenses to inspoctois 
of anatomy in England and Ireland (i), certain sakiuos formeily 
charged on the hereditary lovenucs of Scotland (/O ; chaiges trans- 
ferred horn the land revenues of the Crown payable to the univer- 
sities or colleges of Oxh'rd and Cambridge, cei tain precentors and 
ministers of Scottish chinches, and various schools or persons (/) ; 
payments to Queen’s Colleges m Ii eland (m), and allowaiices to 
sundiy persons in Ireland (/i) ; (13) payments to the IMelopment 
and Road Inipiovement Funds (o), and certain other miscellaneous 
sei vices (/>) 

1603 The issues or transfei s of moiK'ys required by the Paymaster- F.iTment of 
General oi aci'oiintmg ollicers(</) to make the payirionis lor these chaiges. 

(c) Fust Judicial Conimissionoi , £3,500 (Land Law (lieland) Act, 1881 
(44 A: 45 Vict ( 49), 8 41) As to i he other Coiuinissiouers, see ibid , s 46 ; 

Purtliase ol Laud (Ireland) Act, 1891 (54 iNr 55 Vict c 48). s 28 ; Irish 
Land Act, 1903 (3 Edw 7, c 37), s 86 , Land Com mission ors (Ireland) 

Salaries Act, \m (55 A: 56 Viet e 45). ss 2, 3 

(d) As to the Uivoidei ot Dublin (12,400). see County Olhcersand Courts 
(lieland) Act, 1877 (40 & 41 Viot e 5b)» » B6 (1) , County ot Dublin Jurors’ 
and Voteis’ R(\isioii Act, 1884 (47 & 48 Viet c 35), s 4 As to recordeis 
ol Coik and liellast (£2,000), (Jalway and Loudoiuleiiy (£1,500), ami all 
other cliainnen of sessions, see (’onnty Dlheeis and Couits (Ireland) Act, 

1877 (40 At 41 Vict c 56), bs 81, 85, 86 

(f) See Teiiids Acts, 1810 (50 Geo 3 c 84), and 1824 (5 (ieo 4, cc. 72. 90) ; 

Btat (1823) 4 Geo 4, c 79 Public Revenue and GonsoJidafced Fund 
Chaiges Act, 1851 (17 A/ 18 Vict e 91) 

if) Highland Schools Act, 1873 (3b A: 37 Vict c 53), 8 2, Sched 

((f) 6 A. 7 Will 4, e llO, ss 2,3 

(h) See Btat (1825) 6 4, c 88, stat (1826) 7 Geo 4, c 4 , 8tat 

(1842) 5 A: 0 Vict c 4, West Indies (Salaiies) Ae’t, 1868 (31 & 52 Vict. 

c 120), ss 1, 3 

(i) Anatomy Act, 1832 (2 Ar 3 Will 4, t. 75), s 6, and bee title 
Medicine akd IhiAUMAOv, Vol XX , p 341 

(L) Lord Lieulcnants and Lord ChanceUors* Salanes (lieland) Act, 1832 
(2 A; 3 Will 4, c 116) 

(l) Crown Lands Act, 1866 (29 As 30 Vict c 62), b 15 (2) The charges 
oiigiually transieired are given by Paihamentary Paper (Commons) No 457 
of 1868, but many have since been commuted For the present charges, see 
Finance Accounta of the United Kingdom, 1911-12 (Parliamentary Paper 
(Commons) No 169 ot 1912, p. 53) 

(m) The Tieabuiy ma> by wan ant diicct the issue by quaiterly payment 
ol sums not exceeding £7,000 loi the stipends, e\in rises etc , of each ot the 
colleges est.iblished under the Act (Queen’s Colleges (Ireland) Act, 1845 
(^AsO Vict c 66), 8. 12) 

(n) Irish Charges Act, 1801 (41 Geo. 3, c 32), ss 1, 2 For the charges 
now payable, see Finance Accounts of the United Kingdom, 191L12 
(Parliamentary Paper (Commons) No 169 ot 1912) 

(o) Development and Road Improvement Funds Act, 1909 (9 Edw. 7, 
c. 47), s. 2; Finance (1909-10) Act 1910 (10 Edw 7, c 8), s»90; Revenue 
Act, 1911 (1 & 2 Geo 5, c 2), s 18; and see pp. 762—764, post. 

(p) See Finance Accounts of the United Kingdom, 1911-12 (Parhamen- 
tary Paper (Commons) No 169 of 1912, p 67) 

(q) See pp. 764, 765, post * , 
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8w«. 1. charges are made on Treasury orders out of the credits granted by 
Cons^da- the Comptroller and Auditor-Gteneral (»•) out of the Consolidated 
tionPnad Pund(«). 

Services. 

Sect. 2 . — Supply So rices. 


Nature of 
supply 
sei \ ices. 


1604. The supply services consist of the public expenditure not 
included in the Consolidated Fund services or in capital expendi- 
ture authorised by special Acts This expondituie is voted annually 
by Parliament (0. It comprises the expenditure on the army, 
navy, ordnance factories, and civil services {u), and is met by 
appropuations in aid(t5) or issues to the Paymaster-General or 
accounting officers (mO made upon Treasury orders out oE the credits 
gianted by the Coiuptioller and Auditor-General (.c). 


Statutory 

sanction 


To whom 
charged. 


Sect 3. — Pensions and Siiperannualiun Alloiianccs, 
Sub-Seot l—VnderSpeualAds 

1605. Pensions to persons who have been in the semce of the 
Crown are granted either under some special Act of Parliament (?y), 
or under the general Superannuation Acts, 183P-1909(a) (here- 
after, m this sub-section of the title, referred to as the Superannua- 
tion Acts ”). 

When granted under a special Act, the terms of the Act com- 
monly regulate the conditions upon which the pension is payable ; 
but, when any superannuation allowance is not otherwise provided 
for by l^arlianienfc, it is charged upon and payable by the depart- 
ment in vhich the person receiving it has served (h). 


(r) See p 541, mte 

(8) Exchequer and Audit Departmeuis Act, 1866 (29 & 30 Vict. c 39), 
s 13 The term of ordfer is prescribed by Treasury Minute dated the 2nd 
March, 1867 , aad see pp 541, 542, ante 

it) See p 53S, ante 

(u) For detailed accounts of these services, see Finance Accounts ot the 
Umted Kingdom. 1911-12 (Parliamentary Paper (Commons) No 169 of 

(v) See note (p), p 537, ante 

(w) See p 766, post 

{x) Exchequer and Audit Depaitments Act, 1866 (29 & 30 Vict c. 39), 
8 16 ; and see pp, 641, 542, ante . 

(y) As to pensions granted under special Acts of Parhament, see 
note (q), p. 744, ante . and, for jiohtical pensions, see title Constitu- 
tional Law, Vol VII , pp 29, 30 , and tor Civil List pensions, tfttd., 
pp. 271—273 

(a) 4 & 6 Wm. 4, c 24 ; 22 Vict r 26 , 47 A 48 Vict c 57 ; 50 & 6J 
Vict 0 67 , 56 & 56 Vict c 40 , 9 Edw 7, c 10 * 

[h] Superannuation Act, 1834 (4 & 5 Will 4, c 24), s 26 Provision 
18 made m Class VI. of the Appropiiation Act of each year for the sums 
P^y^ble lu respect of superannuation allowances , see Finance Accounts of 
the United Kingdom, 1911-12 (Parhamentary Ph.per (Commons) No 169 
of m> 78, 79 ; the Appropriation Act, 1912 (2 & 3 Geo. 5, c. 7), 

Schea. B, Part 10 ; and see also titles Royal Forces (army, navy, and 
rnamo service pensions) ; County Courts, Vol VIII.. pp 417, 423 
tpeuwons pf judges aud other officers *of county courts). 
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Sub-Sect. 2 . — Under the Superamimtton Acts, 

1606. The Superannuation Acts (c) apply only to persons who have 
been appointed to their olHces directly by the Ciown, or w^ho have 
entered upon them with a certificate fioin the Civil Service Com- 
missioners (d). The Treasury may, howo\or; by older or warrant 
relieve any person from the disability due to want of a certificate (c). 

1607. The Kupoiannuation Acts(c) do not confer any right to a 
pension or rating allowance or to compens{4ion for past services (/) ; 
and the decision of the Treasury is final on any question arising in 
any department of the public seivice as to the claim of a person 
or class of persons to superannuation allowance (o'). 

No superannuation allowance may be granted to iniy person 
under sixty yeais of age, unless upon a medical certificate to the 
satisfaction of the Tieasuiy that ho is iiUMpahle from infirmity of 
mind or body of discharging the duties of Ins office, and that such 
infirmity is likely to be permanent (//) 

Except in the case ot a head oiheer of a deqiartment, the full 
su])oiannuation is not to be granted to any ])erson except on the 
production of a certificate ot the liead officer ot Ins department that 
he has served with diligence and fidelity (/). 

1608. The ordinary rate of sa])eraiiauation allowance in the case' 
of persons who entered the seivice of the Ciowii subsequent to the 
lOLh April, 1859 (/t), and before the 20th Septemlx'.r, 1909, is as 
follows {1 ) : — If the person has seived ten years and ujiwards, but 

(c) See note (a), p 748, ante , 

{d) SupcraiimitiUon Act, 1850 (22 Vict c 26), s 17, and see Treasury 
Minute dated 14tli June, ISJO, clause iv In wliatevor way the appoinl- 
meiit is made, any person employed in the scivico ol the Crown holds Jus 
appomtincTit durine, the plisJ.'^nie ol Uie Crown unless fclioie is any statu toiy 
piovifiion to the Lontiaiy (7t'e Tuffiiell (1870), 3 Ch J) 164; (irant \ 
Secretary of Slate joi India ( 1877), 2 C P. D 44.5 , Shenion v Smithy fl8!)5] 
A C 220, P C , Dunn v /.M1806] IQ 15 llff, C A , Worihhigton v. 
Eolm^on (1806), 75 L T 410, and see titles CoNsnriiTiONAL TjAW, 
Vol Vll,pp 271 et seq , Public Authorities and Public Officii 
V ol XXJIl,pp ^HHseq 

(e) t'npeiannuation Act, 1884 (47 &; 48 Viet c 67), s 2, and set* Cu) 
Telephone Transfer Act, 1911 (1 & 2 (Jeo 5, c 2b), s 6, iiudci whnh the 
Iran d erred officers ot the National Telephone Co , Tjttl , aie, snl)|e(‘t lo 
t'cilain conditions, to bo regarded as permanent ‘'ivil scivants lo wliom 
the Superannuation Acts apply {sec note (a), and see title Telelraciis 
AND Telephones 

if) Superannuation A(;t, 1834 (4 & 5 Will 4, c 24), s 30 ; and see 
p 748, ante 

((/) Superannuation Acts, 1859 (22 Vict c 26), s 2, and 1887 (50 & 51 
Vict c 67), 8 9, Goopet v E (1880), 14 Ch T> 311 

(h) Superannuation Act, 1859 (22 Vict c 26), s 10 Persons super- 
auiiuated under the age of sixty may be required to serve agam in any 
public office or situation for which their previous pubhc services may 
render them ehgible (thtd , s 11; and see Treasury Minute dated the 
lOth December, 1892) 

(i) Superannuation Acl, 1869 (22 Vict. c. 26), s. 8. • 

(Ic) The date ot the coming into force of the Superannuation Act, 1859 
(22 Vict. c 26) 

{1) The date of the coming into force of the Superannuation Act, 1909 
^9 Edw. 7, c. 10). But provision iS made for the application, subject tp 
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service, 


(Computation 
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lesb than eleven yeais, ien-sixtieths of the annual salary and 
emolmnenta of his oflice , il he has served eleven years and under 
twelve years, eleven-sixtieths , wiili a further addition of one-sixtieth 
in respect of each additional yeai of service, until the completion 
of a period of service of forty years, when an annual allowance of 
forty-sixtjetlis may be granted. No addition is mad(^ in respect of 
any service beyond forty yeais (m)- 
In the case of jieisons who entered the seivice of the Crown 
since the iSOth iSei)tein))er, lliOD, the lato of superannuation 
allowance is to bo calculated as if the word “eightieth’’ were 
substituted for “sixtieth” in the above scale. Provision is made 
for tlio fiiitboi payment to anyone coming undei the newsc;ale of 
an additional allowance by way of a lump sum equal to one-thirtieth 
oi the annual emoluments uf his office multiplied by the number of 
cdmpleted yeais he has served, but not exceeding m any case one 
and a half times the amount of such salary and emoluments {«)• 

1609. Ill calculating the period seived for superannuation, no 
period less than a whole year is regarded (o). 

The same period cannot be lockoiied bolh for the juirpose of 
Biiperann nation allowance and also for the purpose ol naval or 
milit<uy non-elfective pay {})). 

1610 Superannuation allowance payable to any peison is com- 
puted upon the average salary and emoluments enjoyed by him in 
the thiee yeais prior to his retirement, unless he has been at the 
time of Ills retirement in the class from which he retires toi a 
period of three years, and has been on a regular scale of salaiy with 
iiicromeiits of delirnte amounts acenung at (hdinitc peiiods((/) 

ref;ulatioiia made by the Treasury, of the s<.ah‘ uitiodiicctl by the Supei- 
auauation Aefc, 1909 (UEdw 7, e 10), to male tivilseivaiits who had oiiteied 
the service pnor to the passing of llie Act, and who at that date were 
undoi sixty y(‘ars of age (Siipeiaiuiuahoii Act, 1909 (0 Edw 7, c. 10), e 3), 
(m) Supciaun nation A^t, 1S50 (22 Vict v !’()), b 2 
(71) Supeiaunuation Act, 1909 (9 Edw 7, c 10), s 1 Where a civil 
servant retiie? alter atlammg the age ol sixty-bve, the lump sura payable 
to him 18 lediiced by one4wentietli ol the whole sum lor each oorapJeti'd 
year he had ser\ed aftei attaining that age {ibid , s 1 (2) ) Regulations 
have been made applying the uew^ scale to peisons Avho had entered the 
flcrvice pnor to the 20th Septembei, 1909, and who dobuc to come under 
it These regulations require a ceitihcate ot health in the piescnbed form 
from persons over the age of lilty-five years 
(o) Treasury Minute dated the 14t.h June, 1859, i 3 
ip) Superannuation Act, 1887 (50^- 61 Vict c 67), s 6 When a naval 
or military officer drawing non-elfccti\o pay accepts any civil cmplojTuent 
of proht under any public depaitmeut, bo may only do so on condition that 
no pension shall be granted to Mm in ics])ect of that employment which 
wdien added to liis non-effective pay, shall exceed two-thirds of the emolu- 
uicnts ol that employment oi £1,000 a year, wluchevcr may be the gi eater*’ 
(Ticat;uiy Rules dated September, 1887, made under the Superannuation 
Act, 18S7 (50 & 61 Vict c 67), 8 6); and see, fiirthei, p 753, poU. As to 
naval and military pay and pensions, see title Royal Fokces 
(q) Supcianuuation Act, 1834 (4 & 5 Will. 4, c. ^4), s, 12, as mterpieted 
by the Treasu/y Minute dated March, 1888. As to the power of the 
Tieasury to, decide as to the amount of a superannuation aUowanoe, see 
Cooper V. E (1880), 14 Ch D 311 ; and see also Superannuation Act 
. 1887 (60 & 61 Vict. c 67), s. 9. • 
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• 

1611. Continuous and successive services in two or more public 3* 

oiBces is reckoned as if the whole service had been in the oflScS from Pensions 
which the person entitled to the pension ultimately retired (r). Super- 

annuation 

1612. Where a person at the time he becomes a civil servant Allowances, 
within the meaning of the Superannuation Acts (.s) is serving the gucces^e 
State in a temporary capacity, tlie Tiea&nry may direct that his services 
service in that capacity may be reckoned for the purposes of the Temporary 
Superannuation Acts as service in the capacity of a civil servant (/). service. 

1613 The Tieasury may by order or warrant make siiocial pro- Professional 
vision for compuUng the sujierannuation pavalile to poisons holding speci.'ii 
professional or othei special olficea (ii) 

1614 The Treasury may giant a letiiing allowance to a ciyil Servants 
servant icmoved from liis olhee on iLo ground of bis inability to 
discharge liis duties with (‘fficiency, although -he would not ho ^ 
entitled to an allowance muler the Snpeianniution Acts (a). 


(r) Siijicranmiation Acl, 1S02 (55 & 50 Vict c 40)» s 1 , aiul m p 'J loasiiry 
Knlcs dated llio 20tli .loily, 181)2, framed iind'‘r this piovisiou “rubhe 
olbce (or lli(‘ apfdication of this rule defined as : “ Any olhceoi cinplov- 
ment, other than olliec or employment in Ilii* Majesty’s naval oi land toic(‘s, 
service in wdiieh qualities lor tJie niarit ol a supeiannualion allow anee oi 
trratnity, and the lemiineialion of vvliiedi is paid out of • (a) the (’onsohdatod 
I’und oi the United Kingdom , or (b) inonej^ provided by Uailiamenl, 
or tlealt vuth as appiopnatjons in aid , or (c) liio revenue of India; or 
(d) llie levinue of the Isle ol Man , oi (e) any fund winch, fiom its being 
jidiniinsleTed by a public department, the Tieasui^V may deteimine to ]>o a 
]mblic iiind” : and inehidos tlm office, existing on the 27th .Tune, 1802, of 
any piison officer wuthni llic ineamng of the Prisons Act, 1877 (40 Ai 41 
Vict c 21), the General Pi isoiivS (Ireland) Act, 1877 (40 A: 41 Vict c 49), 
and the Piisoiis (Seothind) Act, 1877 (40 As 41 Viet c 55) (Siifiei arm nation 
Act, 1892 (55 A: 5G Viet c 40), B 4) , and see title Prisons, Vol XXI 11 , 
pp 211, 242 

(s) See note (a), p 74S, mitc That is, vvhcic he holds hi« appointment 
diiectlv flora the Uiovmi, oi has been admitted w’lth a eeitiiieat6 fioin the 
Pivil Soivico (’omimsMoiieis (Superannuation Act, 1850 (22 Vict c 26), 
B 17), see note (d), p 749, anic 

{f) Supu annual ion Act, 1887 (50 A' 51 Viet c 67), s 3 

(u) Superannuation Act, 1859 (22 Viet e 26), a 4 Jii imrsuance of 
this power the Treasury have declared that, for the purpose ol computing 
the amount of the lotinng .allowance of holders of the following oflieos, an 
addition ol ten years shall be made to the peuod aclually served ; Undei 
Secreianes of State, Assistant Secietary to the Treasury, counsel for 
drawing hills, solieilois to public dcpai tin cuts, police and stipeiidiaiy 
magistrates, chief coniimssioneis of police, niedii.il olbcers attached to 
the Privy (’ouncil, Chairman ot Diiectors of Convict Prisons, Inspeetoi- 
(jcneral for Ait, Direct ot ot the Xational (ialleiy , and in the case ot the 
holders of the following ollires an addition ot seven yeajs legal assistants 
at eitW the Roaid ol Tiade, ("olonial Oflice, Poor Law' Boaid, or any other 
'departments, directors ot convict prisons, cominissioncis of police, 
professors and mastcis of the Pnyal Military Uollogo and similar estabhsh- 
ments, medical men giving their whole time to their service, inspectors ot 
mines, factories, coal-mines, anatomy, constabulary, prisons and reforma- 
tonos, or poor law , aifd in the case of holders ot the foliowing offices an 
addition of five years • government chaplains of convict pnsons, inspectors 
of schools, or of art, tianslator at the Porei^ Office (Treasury Mmute, 
14th June, 1859) 

(a) Ffiiperannuation Act, 1887 {80 & 51 Vict. c. 67), s. 2 (1). , 
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1616. No pension or other allowance may be received by anyone 
for nen-effecfcive services, civil or military, until he has subscribed 
a declaration in the form and before one of the persons pi escribed 
by warrant of the Treasury (6). 

1616. In the absence of express statutory piovision, a pension 
may be assigned by the person to whom it is granted, unless the 
pension is in the nature of coinjiensation granted on al)olition of 
office (r), and llie retiied official is liable to be recalled tor duty (d) 

1617. The Tieasury have power to commute any pension oi any 
portion of any pension granted to (1) officers in His Majesty’s 
naval and land forces; an(l (2) persons wlio have held public civil 
offices, and to whom jiensums have been gi anted in con 80 (]uonco of 
the abolition or reorganisation of the depaitmcnts to winch they 
belonged (r), 

1618. Where the lioldei of a pension m England or Ireland is 
convicted of treason or felony for which he has been sentenced to 
death or penal servitude, or any term of im]>rjsoiinicnt with liard 
labour or exceeding twelve months, the jicnsiou is fortlnvitli 
forfeited, unless the holder leceivos a free pardon from His Majesty 
within two niuntlis after the conviction!/); and if a poison 


{h) Appiopiiafion Act, 1912 (2 & 3 (leo 5, c 7), a 6 Wlieio p.iymentB 
ate made at more lioquent mtetvalH than once a quaitei, the TieaBiiry 
mav disjienso with the pioduetion of moie than one declatation in each 
(juaiU I (ihid ) 

(e^ .U to Hub, sec title Public Authobities and Public Opj K’lsrt!-, 
Vol XXIII , pp 35 J, 353 

id) See, geneialJv, titlen HiiosES in Action, Vol IV, i>p 400-402, 
Execution, Vol A’iV, pp 94, 121, 122, Eoyal Fokcks Pensions 

allied to servants of the Frown are liequeiitly declared by statute to bo 
incapable of assitrnmeiil , see, for instance, Naval and Maiiue Pay and 
IVnsions Act, 1805 (28 & 29 Vict c 73), s 4, (histoms (Jonsolidatiou Act, 
1876 (39 & 40 Vict c 30), s 3, Army Act (44 & 15 Viet c 58), s 141 , 
Inland uenenue Kegulation Act, 1890 (53 & 54 Vict c 21), s 9; and 
as to pensions gi anted to retired incumbents under the Incumbents 
Jiesignatioii Act, 1871 (31 & 35 Vict c 44), s 10, sec title Ecclesiastical 
Law, Vo] XI , pp 630, 631 The prohibition against assignment docs 
not ajiply lo a sum paid by way of conimntatiou of a pension under the 
Pensions Fommutatiou Act, 1871 (34 35 Vict c. 36) (Crowe v Price 

1 1889), 22 (J E I) 429) As to the modification of the prohibition 
liy tlie Bankruptcy Act, 1883 (46 & 47 Vict c 52), s 53, where the holder 
becomes bankiupt, see title Bankrupt('y and Insolvency, Vol TI , 
pp 190, 191 

(e) Pensions Foinmutation Act, 1871 (34 & 35 Vict, c 36) ; Pensions 
Fommntation Act, 1882 (45 & 46 Vict c 44). Commutations take place 

1 1958 14718 

subject to the legulatious made by Treasury Ciiculars — — , and 

71 81 

Tieasuiy Minute dated the 28th October, 1882. as amended by Treasury 
BeguUtion, dated December, 1883 , compaio titles Meteobolis, Vol 
XX , pp 453* 455 * Police, Vol XXll , ]> 512, and, as to a leceiver’s 
poweiH with regard to pensions, see title Receivebs, pp. 368. 369, 
ante. As to ^compensation for abohtion of *09106, see title Public 
Authobitiks and Public Officers, Vol XXHI , pp 352, 353 

(f) Forfeiture Act, 1870 (33 &: 34 Vict c. 23), s 2. The Act does not 

apply to Scotland {ihid.^ e. 33) , and see title Cbihimal Law and Pbo« 
cxDoas, Tol IX , pp. 428, 429. • 
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tiuperaunuated under the age of sixty, and not having yet attained 
that age, declines when called upon to fill ary public officte for 
•whic];i his pievious public sei vices render him eligible, or declines 
or neglects to execute the duties of such office satisfactorily, he 
forfeits his right to the pension granted to him (gf). 

1619. An ofi[ic(3r who is on the half-pay or retired list, or who 
has commuted his non-effective pay or retired from the Imperial 
Forces with a giatuity, must obtain tlio consent of the Admiralty 
or the War Office bcfoie he accepts any civil employment of profit 
under the Government of any British possession or of any foreign 
state. If he fails to olitain such consent or continues to hold such 
employment after the consent is AMthdrawn, he is liable to have his 
non-effective pay suspended or leduced, or, if he has commuted 
such pay or letired \utli a giatuity, ho is liable to lopay to Hig 
Majesty the amount of the commutation or gratuity oi such portion 
of it as the Treasury niav direct (//). 

1620 The right of any person to superannuation is not lost by 
Ins l)eing transferred to some other employment under the Grown (i). 

Skct. 4 — The National Debt 
Sub-Hkoi 1 —Constitutton and Amount. 

1621. The National Debt (k) of the United Kingdom consists of 


{(}) Superamiualion Act, 1859 (22 Vict c 26), s 11 

(h) lluloR dated ScplombeT, 1889, made by the Tieasuiy under the 
Sui>erannuation Act, 1887 (50 & 61 Vict. c 67) b 6, and see, fuither, 
notefp), p 750, flnic 

(^) ISuperaimiiation Act, 1859 (22 Vict c. 26), b. 12 This apphes also 
to .1 person appointed to the position of development commissioner (see 
p 703, post) 01 member of a Road Board (see p 764, post) with a salary, 
where such peison was at the time of his appointment a civil servant 
u It Inn the meaning of the ISupeiannuation Acts, 1834 to 1909 (Develop- 
ment and Road Improvement Funds Act, 1910(10 Edw 7, c. 7), s 2). 
Ju the case ot continuous service m two or moro'pubho offices the total 
seivice is to be reckoned, and tlie appoitionmeut of superannuation allow- 
ance to be paid out of each lund or account is to be fixed in accordance 
with rules made by the Treasury (Supeianiiuatioii Act, 1892 (55 & 56 Vict 
c 40), s 1 ) These rules are contained in the Treasury Minute dated 20tli 
July, 1892 As to the case where two civil offices under the Imperial 
( Jovernmoiit are held by a person at the same time and the bolder reliies 
lioiu one ot them while continuing to serve in the other, see Tieasury 
Minute dated 7th December, 1 886. 

(A;) The National Debt in its present form had its oiigin m a loan of 
£1,200,000 at 8 pei cent made to the Crown in 1691, on the security of the 
public tunds, the subscnbeis being incorporated as the Bank of England, 
under the Bank of England Act, 1694 (5 & 6 Will & Mar c 20) ; see Bank 
of England v Anderson (1837), 3 Bing (N c ) 589, per Tindai., C J., at 
p^652 ; and, as to the Bank of Endand, see, furtlier, title Bankers and 
Banking, Vol I , pp 670 et seq. Further borrowings during the course 
of the war with Fiance raised the amount of the debt to £14,522,925, at 
which figure it stood at the Peace of Ryswick m 1697 (Dowell’s History of 
Taxation and Taxes in England, Vol II , p 403) Dunng the war of the 
Spanish Succession further increases were made ; and in K08 the Bank 
advanced £400,000 to the Government, and at the same time the rate of 
interest on the debt due to the Bank was reduced to 6 percent, (sfat. (1708) 
7 Anne, c. 7). In 1711 the nnfund^ obhgations of the Government to 
the amount of £10,000»000 were converted into Bontli 8fa Stock, th^ 
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the Funded Debt, the Terminable Annuities, the Unfunded Debt, 
and 'certain capital liabilities incurred by the State in respect of 
undertakings authorised by recent Acts of Parliament. There is/ 

Govemmont undertaking to pay the company interest at 6 per cent. 
The war which concluded with the Peace ot Utrecht in 1714 added 
£21,483,098 to the Debt, which at the close of the reign of Anne 
amounted to £36,175,460 (Dowell’s History of Taxaiion and Taxes m 
England, Vol II, p 43; Fenn on the Funds) In 1716 the Bunk ol 
England made a lurtlier advance of £2,500,000 to the Government at 5 per 
cent , and m the same yeai ])TOvisjon was made for a sinking fund by 
stat (1716) 3 Geo T, c. 7 (Finance Accounts of the United Kingdom, 
1911-12 (Pailiamentary Paper (Commons), No 169 ol 1912, p 89)) 
In 1720 the Funded Debt was increased by the addition of the stock of the 
Sputh Sea Company, an<l in the lollo^\lng year the Bank pui chased fiom 
the Exchequer what remained ot theHiookloi £3,328,300, beaiiug inteiost at 
^percent per annum (stat (1721)8Geo l.c 21) At the close of (be leign of 
George T , in 1727, the Debt amounted to £53,979.708, the inciease being due 
to thechargmg of tbc stock ol tbc South Sea Company to the Consobdated 
Fund Between 1727 and the outbie.ak ol war m 1739 ovei seven millions 
were ]>aid oil the Debt by the operation ot the Sinkini» Fund Duung the 
course of the war many loans were contracted, cliiefly .at 4 per cent , and 
when peace was made at Aix ladiapelle m J749tiieDi bihad been ineicased 
by £29, 173, 771 (Dowell’s Jlisfon ol Taxation and Ta\0Mn England, Vol II , 
p 403) In 1746tlielastoltlieadvaueehinadr by the Bank on whielimteiest 
IS still ])aid was made undei the Bank of England A(‘t, 17 15 (19 Geo 2, c 6) 
(s(‘0 Sir .John Sinclaii’s Histoiy of the Public Ke^ eiiiio, .3ul e(l , 1804, p 21) 
lu the meantime, in 1742, the inteiest on the B>ank’w oiiginal capital now 
amounting to £3,200,000 had been reduced to 3 ])ei cent {ihid , ]) 15) 

In 1749 a general reduction in the rate of iiileiest, ])aV‘ible on tin whole ol 
the pubho debt was provided tor, all stock-lioldeis w’cre to receive 4 per 
cent until the 25th Defombei, 1750; fioin that dale the laie was to be 

3i JKU <;eiit up to the 25tli Dctenibci, 1757, aliei the rate w^as to be 

3"pei ceut The Sexeu Years’ war, wbicll ended wiili Die Tieaty of ]^^lls 
ill 1764, added £59,033,000 to the Debt (Dowell’s llistoiy of Taxation 
and Taxes m England, Vol II, p 403) Some payments off having 

been made m the inteival, the Debt amounted at tlu‘ oiitbieak ol the 

Ameiican War in 1775 to £126,842,811 The boi rowings due to this 
wai added £117,285,006 to the Debt (ihid , p 403), Die total of which m 
1786 reached £238,2t^l,04G (Sir John Sinclair’s Ilistoiy ol the Public 
lievenue, 3rd ed , 1804, p 58) Duiiiig the Bovolutaonazy War with 
Erance £504,880,452 w^as added to the Debt (Dowell’s Ilistoiy of 
Taxation and Taxes in England, Vol II , p 403) The loans, w'hich 
were at 3 per cent , were issued at a discount, and bonuses in 4 and 5 per 
c<*nt stock, as well as terminable annuities, weie in some instances given 
to feiibscribers At the close of the war in 1815, the Debt, including the 
capital value of Terminable Annuities, amounted to about 900 millions 
The pnncipal additions to the Debt since that date were 20 niillions 
raised in 1835 6 as compensation to the owners of oiifiancluscd slaves, 
30 milhons raised to finance tbo (hiinean War m 1854-6, and 162 
millions added in connection with the n cent waia in South Afnca and 
Clnna. The 3 per cent Consolidated Stock, the reduced 3 pei cents and 
Ihe new 3 per cents (for these stocks, see p 755, jwd) were by the 
National Debt (Conveision) Act, 1888 (51 & 62 Vict c 2), converted into 
a new stock bearing interest at 2^ per cent until 5th April, 1903, aiM 
thereafter at 2J per cent , and redeemable on and after the 5th April, 1923, 
at pai on such notice, at such times, and in such amounts as Paiharacnt 
may determine. An option to substitute a specified amount of stock for 
a rentcharge covenanted to be paid is not affected by ihe reduction .of 
the rate of mteTe&t {?^orthumh€rland {Dule) r. Percy, [1893] 1 Ch 298); 
and see Iftitional Debt (Con version) Act, 1888 (51 & 52 Vict c. 2), ss. 21 
(1), 25 (2); Me Boro'iigWs Estate (1893), 31 Xi E Jr. 244; compare Me 
HowdUShepherd, OhusehiU v. 8t Geoi^ds Hospital, [1894] 3 Ch. 649 
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besides, a contingent liability in respect of loans guaranteed by the seot. 4. 
British Government not at pioscnt involving any charge on* the The 
•National Exchequer (f). On the other hand, the State has certain 
liquid* assets of asceitainahle value (wi), and has also claims m 
respect ot advances made cliiefly to oi for colonial governments (?0- 

1622. The Funded ])eht is made up of • -- Funded Debt. 

(1) The pel cent Consols established by the National Debt 
(C’oiiversion) A(.t, 1888 ('o), and the National Debt Ih'domption Act, 

1889 (p). 'Fills block cannot he i edeemed liefore the 5th Api il, 1923. 

(2) 'riie 2'; pci cents, which weie created by the National 
Debt (Conversion ot Stock) Act, 1881 (q), by which certain stocks 
previously beaiing mteu^st at 3 per cent, were converted into 
others at a low’cr late 

(3) The new 21 per cents, created in 1853(0 on the conversion^ 
of the South Scm Stock, tlie new South Sea Annuities, and the 3 
per cent. Annuities cieaUsl in 172() and 1751. Thb amount of this 
stock wyas furthei added to by the conveision nndtT the National 
Debt (Conversion of Stock) Act, 1881 (q), which cicated the per 
cent stock (0 

(4) Debts due to the Bank of England, representing advances 
made eitluT diiectly to the Exclicquer or by the deliveiy up of 
Exdiequer hills by the bank bettveen the date of its iiicoipouition 

(l) The eapilal account of the National Debt was on the 31st Maich, 

1912, as iollows - 

I FuNDin) Di.Br 

(a) 2} pel cent Consols . . . 654,()70,S28 16 3 

(1)) 21 per cents , 3 8(>2,266 6 10 

(l) 21 per cents — row . .10,015,127 5 3 

(d) l)cbt due t<, the Bank ol Kiiiiland . 11,015,100 0 0 

(o) Debt due to ilie Bank oi lieland 630,700 4 8 

II TluminaulI'. A^ M JTii s ('apital V.*hics 

(a) Annuitn s inidei the Acts rcleaiod to in 

note (c), p 'TfiO, . 15,025,284 .0 0 

(b) Aunnihcs undei IJn* Vds ielein*d to in 

notes {d)y (c), p 750, posf . . 18,019,105 0 0 

III nNFU]NDED Debt 

(a) Tieasury Bills . • , . 8,100,000 0 0 

(b) Exchoquoi Bonds . . 25.000,000 0 0 

IV Other Capital Liabilities : 

Under liio Acts j cloned to m n{»te (t), p 756, 
imt . . . . 50,061,947 0 0 

Total f^iobs liabilities • . 718,406,427 12 0 

(Finance Accounts of the United Kmc^dom, 1911-12 (Parliamentary Paper 
(Commons), No 169 of 1912), pp 80 — 92) T’he contingent habihly m 
respect ot guaranteed loans amounted to £206,853,874 IOj? lOd {lUd., 
pp 98, 99) 

(m) The estimated value of these on the aist March, 1912, wa» 

£47,750,386 (ibid , p. 92) 

(ft) The amount of the liabilities under this head w-as £4,550,779 165 , 

(ibid f pp 94 — 96). • ^ 

(o) 51 & 62 Vict c 2 ; see note (k), p 753, ante. 

(p) 62 & 63 Vict. c. 4. • 

(q) 47 & 48 Vict. o 23 

(r) By stat (1863) 16 & 17 Vict ci» 23 

{«) National Debt (Conversion of Slock) Act, 1884 (47 & 48 Vict o 23)/ 
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in 1694(f) and the year 1746 (u). This debt is repayable at the 
optidn of the Government upon twelve months’ notice. 

(6) Debts due to the Bank of Ireland representing sums placed at * 
the disposal of the Government at various times from the foundation 
of the Bank in 1782 to the year 1821 (a). The debts due to both 
banks now bear inteiest at 2J per cent, per annum (6). 

1623. The Terminable Annuities aie either:— 

(1) Annuities created under Acts passed m 1829, 1883, 1844, 
1853, 1864, 1882, and 1888(c); or (2) Annuities created by the 
National Debt and Local Loans Act, 1887 (d), and the Finance Act, 
1899 (c). 

,1624. The Unfunded Debt is made up of : (1) Treasury Bills for 
Supply, and (2) Excliequer Bonds (f). The bills bear interest at 
various rates fixed by the Treasury; the bonds carry interest 
either at 2] or at 8 per cent per annum Of), The 2J per cent, bonds 
are repayable by annual drawings of 1:1 ,000,000 at par and expire on 
the 18th April, 1915. The 3 per cent bonds are repayable on the 
5th April, 1915 (/i). 

1625. The liabilities incurred by the State in the purchase of 
works or undei takings are represented by property or rights 
acquired by the State of the value of which no estimate is 
obtainable {i), 

{t) By the Bank of England Act, 1694 (5 & 6 Will & Mar e 20) 

(a) See Finance Accounts of the United Kingdom, 1911-12 (Parha- 
mentary Paper (Commons), No 169 of 1912), p 89 

(a) Bank of Ireland Act, 1821 (1 A: 2 (Jeo 4, c 72^, Parliamentary 
f’apor (Commons) No 169 of 1912, p 89 

(b) In 1892 the rate ot interest was reduced from 3 pei cent to 2J pi^r 
cent up to the Tith April, 1903, and thereafter to 2J per cent (Bank Act, 
1892 (65 & 66 Vict c 48), s. 6) 

(c) Government Annuities Act, 1829 (10 Geo. 4, c 24) , Savings Bank 
Acts, 1833 (3 Will 4, c 14), and 1844 (7 & 8 Vict c 83) ; Government 
Annuities Acts, 1853 (16 & 17 Vict c 45), 1864 (27 & 28 Vict o 43), and 
1882 (45 & 46 Vict. c 61); National Debt (Supplemental) Act, 1888 
(61 & 62 Vict c 15) 

(d) 50 & 51 Vict c 16 

(e) 62 & 63 Vict c 9 I’hche consist of (a) savingo bank annuities 
expiring in 1913, in lieu of annuities expired 1901-2 , (b) savings bank 
annuities expiring m 1924-5, in hen of stock cancelled under the Finance 
Act, 1899 (62 & 63 Vict c 9) ; and (c) book debt annuities expiring m 
1924 m lieu of book debts cancelled under the Finance Act, 1899 (62 & 
63 Vict c 9) (Fmance Accounts of, the United Kingdom, 1911-12 (Parha- 
mentary Paper (Commons) No 169 of 1912), p 90) 

(/) See pp. 547, 648, ante 

(g) See Fmance Accounts of the United Kingdom, 1911-12 (Parha- 
mentary Paper (Commons) No. 169 of 1912), pp 90, 91 ; and pp. 647, 548, 
ante On the 31st March, 1912, there were Exchequer Bonds outstanding 
to the amount of four milhons at 2f per cent., and twenty-one milhonB at 

3 per cent. (Fmance Accounts of the United Kingdom, 1911-12 (Parha- 
mentary Paper (Commons) No. 169 of 1912), pp. 90, 91) 

(A) These were isBued under the War Loan (Redemption) Act, 1910 
(10 Edw. 7, 0 * 2), to replace War Stock and Bonds paid oflf in the year 
ended 31st March, 1911. 

(i) Thea^were incurred under the Telegraph Acts, 1892 — 1907 (55 & 56 
Viet. 0 . 69 ; 69 & 60 Vict. o. 40 ; 60 & 62 Vict. o. 33 ; 62 & 63 Vict c. 38 ; 

4 Edw* 7, 0 . 8 ; and 7 Edw. 7* c 6); Uganda Railway Acta, 1896 — 1902 
(69 & 60 Vict, c. 38 ; 63 & 64 Vict. o* 11 ; 2 Edw. 7, c. 40) ; Public Offices 
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1626. The guarantee of the British Gov^'inmeiii. extends in some 4. 

eases to both the principal and the interest, as lu the case of* the The 

^Tran^vaal Loans (£40,000,000) (i), and the Guaranteed Irish National 
Land Stock (ill,l85,66‘2), while in other cases, such as the Local 
Loans 8 per cent. Stock (£71, 058, 813), the Guaranteed 2| per cent. Guarantee 
Irish Land Stock (£'58,319,974), and the Guaranteed 3 per cent, m respect of 
Irish Land Stock (£11,966,124), the inteiest only is guaranteed 
by the State (/). In all cases there is some primary security for 
the loan. 

1627. In addition to those theie are certain nominal liabilities in Nominal 
respect of moneys due to suitors in the courts and appiojiiiated by 
autbonty of Pailiament, unclaimed dividends at the banks paid 

into the Exchequer, unclaimed annuities and prizes (i??)- The 
State may also bo called upon to make good out of the Consolidated 
Fund any amount by which the fmids held by the National Debt 
Commissioners may piove insufficient to ineot the claims of 
depositors in the Post Office Savings Bank or of the trustees of 
trustee savings banks and fiiendly societies (n) 

1628. The account of the stocks forming the National Debt is stock 
kept by the Bank of England (o) ; and the Bank is to continue a accounts, 
corporation tor that purpose until all stock is duly redeemed by Act 

of Parliamont (p). 

1629. Books are kept by the Bank in which all transfers of stock Transfer 
are recorded, a separate legister being kept of stock transferable 

by deed((/). 

(Acqiusition of Site) Act, 1895 ’Sosaion 2 (59 Vict c. 5) ; Public Offices 
(Whitehall) Site Act, 1897 (60 Ac 61 Vict c 27) ; Royal Nbgcr Companv 
Act, 1899 (62 & 63 Vict c 43); Naval Works Acts, 1895—1905 (58 & 69 
Vict c 35 , 59 & 60 Vict c o , 5 Edw 7, c. 20) ; Military Works Acts, 

1897 to 1903 (60 & 01 Vict c 7 , 62 & 63 Vict o 41 ; 1 Edw 7, c 40 ; 3 
Edw. 7, 0 29) ; Land Registry (New Biuldmgs) Act, 1900(63 & 64 Vict. 

0 19); Pacific Oahlo Ac<, 1901 (1 Edw 7, c 31); Public Ofikes Site 
(Dublin) Act, 1903 (3 Edw 7, c 16) , Public Buildings Expenses Act, 1903 
(3 Edw 7, c 41), Ouuard Agreement (Money) Act, 1904 (4 Edw 7, c 22); 
and the Telephone Tran sfei Act, 1911 (1 & 2 Oeo 5, c 26) (Finance Accounts 
of the United Kingdom, 1911-12 (Parliamentary Paper (Commons) No 169 

01 1912), p 92). ^ 

(it) This 18 secured on the revenues of the colony, and its repayment 

piovidod for by a sinking fund {ihd , jip 98, 99) 

(l) Ibid 

(m) The moneys due to suitors and unclaimed have been paid over 
to the National Debt Commissioners under Acts passed from time to time, 
but chiefly under the Couits of Justice (Salaries and Funds) Act, 1869 
(32 & 33 Vict. c 91), and the Finance Act, 1904 (4 Edw 7, c. 7), s 10 ; 
and see p. 760, mst 

(n) See titles Bankers and Banking, Vol I , pp. 676, 579 ; Friendly 
Societies, Vol XV , pp 167, 168. 

(o) Or at the Bank of Ii eland in the case of Irish stockholders (National 
Debt Act, 1870 (33 & 34 Vict c 71), s 13), For payment made to the 
Banks for their services in connection with the accounts, see p. 648, mU, 

(p) National Debt Act, *1870 (33 & 34 Vict c 71), s 72 ^ 

(q) Ibid , s. 22, as amended by the Finance Act, 1911 (1 & 2 Geo 5, 

c. 48), B. 17. Primdfacu a transfer allowed by the Bank is valid, and , 
if it takes place bona fide and for value the Bank ia estopped from 
saying it is invfiW {Bmh of England v. CuUer, [1908] 2 K, 5, ?08, C. A.). • 
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The transfer of stock other than stock rt'gistered as transferable 
b\ dfeed IS effected by the signature of the transfeieo in the book 
attested by two ^^ltlU)sses, and, except wheie otheiwise proyided * 
for by r.irliament, no othei mode of transfer is good(r). The 
conditK'iis under A\hich any stock inav be registeied as transferable 
by deed and the manner in which a transfei of such stock may take 
place aie provided for by regulations made by the Bank with the 
concuiioiico of the Tioasiiry(s) 

The Bank may icquire evidence of title before allowing a 
traiisier (f). Tt innst require the production of ])iobat,e or letteis of 
administration before pacing over tlie stock of a (h^ceasod 
stockholder to his executoi (u a.huinistrator (ii). 

No stamp duty is payable in respect ot any deed of transf(‘r of 
stock 

Where slock is so transferriid, it is the duty of the Bank 
imm(‘diiilelv after the transfer to recoid in a list kept tot the 
purjiose the name and desciijitiou of the person in whose name the 
stock stood in its books befoie the tiansbu', with the paiticulais ol 
the amount tiausfeued Lists so mad(‘ out are to be open to 
inspection dunng the usual business hours (//) 

1630. When the Ti easurviniprest foi the p u iiieiit has been issued, 
the Bank must pay out of the Consolukiiod Bund divido'uls duo to 
tlieiiersons appearing from its hooks to bo entitled to the si 0 ck(/>). 

1631. All stock on winch no dividiuid is claimed toi ten years 
betoiG the lust day on winch ii dividend b(‘C(»ineH ])ayal)lo, and noo 
being stock the payment ot dividends on which lias been lestiained 


(r) National JH'bl Act, 1870 (3.‘1 & 34 Vict c 71), R 22 , and see Oldham 
Corpoiaiion v ]l<ml of Enqlnfid, [1904] 2 Uli 10, (’ A , ioi an iiislante of a 
transfei by diieci o])eiali(m of an Act ol Pailianionl If a stockholdei 
reiuses to the couit will iionniiate a pci^oii to j'any out tbo liaiisfet 
(i^avaqe i Woiton, [1908 j 1 ("li 290) The ve^ts on Ij.mslci boloie 
acce]>tance by ibe tiacstcicc {h* \ (hide (179()j, 2 Loach, 732) 

(a) Fiiianc'' Act, 1911 (1 <S: 2 Geo 5, c 4S), t 17 (1); and see Tioasuiy 
Eegulalions dated Ibo 3rd Auj/iist, 1912 (stat R &; 0 , 1912, No 1192) 

(t) National Debt Act, 1870 (33 A 34 Vn I c 71), s IS 

(u) Ibid , s 17 The Uank may tbeii traiislci to the executor or adminis- 

trator notwithstanding any spocitic bequest ol the stock {ibid , s 23) As 
to the effect ot a le-tr.inslei oi stoc k on the faith of the piobate ot a loiged 
will, see Ex paiie JolUfje (1845), 8 Beav 168 The Bank may now be 
compelled to tiansfer stock into the joint names ot a corporation and an 
individual (National Debt (Stockholders liclict) Act, 1892 (55 & 56 Vict 
c 30), ri 6) For the general rule of law iii such oases, see Law Guarantee 
and Tuibi Socief}/ v Ihnil of England {Governor & Go ) (1890), 24 Q B D 
400 On a bequest ot stock to the Govoniment “ in exoneration ol tbo 
National Debt,” it will be transfened to such person as the Ciown under 
the Sign Manual may appoint {Newlnnd v A -G (1809), 3 Mei 684). ® 

fc) Finance Act, 1911 (1 & 2 Geo 5, c IS), s 17 (2) ; sec p 721, ante 
(rt) National l>ebt Act, 1870 (33 & 31 Vict. c 71), s 52 They are only 
open to pel sons who can show a bond fide interest {R v Bank of England 
(Gotemoi, e/c)^[1891] 1 Q B 785). 

(5) National Debt Act, 1870 (33 & 34 Vict c. 71), s 15 The Banks of 
England and Ireland may with the concurience of the Treasury make 
regulations for the payment of dividends (National Debt Act, 1889 (62 & 63 
Vict. c* 6), fl. 4), • 
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by the court, must be transferred in the books of the Jkiiik to 
^the National Debt Commissioners (r). 

1632. Any person legally entitled may apply to the court for an 
order re-transferring stock with the dividends upon it((/) which had 
been transfen ed to the National Debt Commissioners (r). 

Where proceedings for this purjiose are taken the Attorney- 
General represents tlie Ciown both as paiens patii<T and in its 
capacity as beneficial y(/) 

In the absence of s])ocial circumstances, the taxed costs of the 
Attorney-General and the National Debt Commissioneis aie directed 
to be paid out of the fund recovciod in an action for the i e-transfer 
of stock {(]). 

Suh-Sj (I 2 — Tii'fluftion ^ 

1633 The i(*duction of the National Debt is elA'tted paitly How effected 
(1) by the allo'MlKui lu that o])](‘ct of certain receipts in tlie nature 
of cn])ital(/D, but mainly (ti)l)y the appropuation of ceriain annual 

(<) Njilional 1, 1870 (33 cV 34 Vict c 71), h 51 

((/) Hut not any acf iimulaiions {l\c A^hrnfofVs Ihtisis (1872), 8 Ch App. 

113) 

(/) National lioN; Art, ISTO (3i A 34 Viot c 71), s 55 On an applica- 
tion for a ro-tiansN'i ot f^tv)(k ti«iiisfoired to the I VumniRsiornnh loi the 
reduction of the National Debt, it is suOicicnt to ]>rove a Ic^mI title only 
{J!c Ihqq (1835), 1 ^ A V (i<:x ) 215) As lo the eMdeiico nccoRsary m 
sujipoit oi su(‘h piool, sec IJowaul v Kaif (1857). 4 Diew 151 , and title 
Kvjoence, Vol XIII ]) 502 Tlic iiaiislei will not be made to the 
beiielieiaiy (/<> p<ule Jumvi^on {Mary) (1875), L H 10 Eq 430), and a 
if-tr, Ulster of stock eaunot bo made noi inqniiies dceided as lo the 
beneficial o\vncr in t ho absence* of the legal owner (/i!c ^^hmeniTs Tnt^h 
(1872), 8 Hi App 113) As to the tcims upon which a transfer of slock 
aiid dividends into coait will be made, sec Ee Naiioufil Debt Act, 1870, 

PJxpa)te Hy/ac, [I8fi7J I I K fil 

(/) havoniice v ManU (1850), 1 Dieav 472 In an action by three out 
ot lour beiielieiaiies lor le tiaii-^lei, the fimith beneficiary is a necessary 
])arty (Runt v rcacorJc (IMS), 0 Ilaie, 361) Wbellier or no upon an 
action for le-lianstcr th(‘ couit will older an iiiqniry .is to tlie beuMlcicaries 
dejiends on the cncuniM.Tiices of each case , see Rjr paile Gdlelt, Rx pmte 
(1818), 3 M add 28, Kx pm ie La veil [WZO), 2 A AW 397; Rx 
paite Ram (1837), 3 Aly A Ci 25, 7?c Ihshton and Croclceil (1858), 27 
L .f (cii ) 168, Jte Molonq (1860), 3 L T 4G5 (inqmry diioctcd) , Ez 
parte j\ ivholl {W2^),T\un A R 119, ReAveiy (1830),! Russ A l\f 356; 

Ex paite Boidb (1859), 5 .hir (n r ) 951 (inquiry not directed) Judgment 
may be given or doling a lo-tiansfor to the sniMvor of two registered Imldors 
without lequiring the eoncuironcc of the lieuefici.ancs (Re. Avhhmd^s 
Trusts (1872), 26 L T 4IS) 

(q) Ex parte Maitin (1821), Jac 55 , Re RoUond (1844), 1 Ph 379 ; Re 
AcJdand*s TrnsU, supra 

(h) AI on ey received on account of the China Indemnity (Finance Act, 

1906 (6 Kdw 7, c 8) ), Suez (IJanal shares drawn for iepa\meiit (Finance 
^ct, 1898 (61 A 62 Vict c 10) ), composition ot Btara]> duties on transfers 
of stocks and annuities (Stamp Act, 1891 (54 & 55 Vict c 39), s 114 , and 
see p 720, ante), donations and bequests (National Debt Reduction Act. 

1866 (29 & 30 Vict c 11), s 6), foricited deposits in post office and trustee 
savings banks (Savings Bank Act, 1891 (54 & 55 Vict c 21), s 12, and 
see title Bankers and Nanking, Vol I , p, 676), foreshoffe rights (Crown 
Lands Act, 1806 (29 & 30 Vict c 62), s. 13, and see title^ Constitu- 
tional Law, Vol VII , p 145), repayments of advances for commutation 
of superannuation allowances to pnjon officers (Revenue, Friendly Societies 
and National Debt Act, 1882 (45 & 46 Vict. c 72), s 22), surplus land ts^ 
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balances known respectively as the New and the Old Sinking 
Funds. 

The former consists of such portion of the annual sum fixied as ' 
the charge for the National Debt as is not required in any financial 
year for the annual charges which are made payable out of that 
sum (i). The latl(3r consists of the surplus, if any, of income over 
expenditure, excluding expenditure out of loans authorised by any 
Act other than the annual Apjiropriation Act, during any financial 
j ear (k). 


New Sinking 1634. Moneys available for the reduction of the Debt out of the 
tund Sinking Fund are issued fiom tune to time to tliO National 

Debt Comniissionois(0, and must be apjilied by them within six 
months of the date of issue m puichasing, ledeeining, or paying off 
Either annuities charged on the Consolidated Fund, Exchequer 
Bonds or Bills or.Treasuiy Bills, or any other foim of dr'bt for which 
the fund is specifically made available but not in rejiaynient of 
any advances made by the Banks of England and li eland under the 
Exchequer and Audit Departments Act, 1H()() (//), s. 12, or any 
loan boi rowed on the credit of any sum winch the Treasury is 
authorised to issue out of the Consolidated Fund towards making 
good the sujiplies granted to Ilis Majesty (o) 

Old Sinking The suiii available out of the Old Sinking Fund must^be issued 
Fund during the financial year next after that from which it is derived, 
and applied to the same purposes as the New Sinking Fund, with 
the addition that it may be applied to the repayment of advances 
under the Exchequer and Audit Departments Act, 1866 (/O, l)ut 
subject to the above-mentioned limitation as regiiids loans (p). 


(Taxes Management Act, 1880 (43 & 44 Vict c 19), s 114), redemption of 
land tax (Land Tax Redemption Act, 1813 (53 (Jeo 3, c 123), s 13, see 
title Land Tax, Vol XVlll , pp 321 et eeq,). Sinking Fund annuity 
(National Debt (Conversion of Stock) Act, 1884 (47 & 48 Vict c 23), s 3) 
(i) Smking Fund Act, 1875 (38 & 39 Viet c 45), s 3 Tlie annual 
charges on the fund, which is now fixed at £24,500,000 by the Finance Acl , 
1910 (10 Edw. 7 & 1 Geo. 5, c. 36), aio set out in the Sinking Fund Act, 
1876 (38 & 39 Vict c 45), s 2, and consist of ceitam annuities and interest, 
a sum alieady ap])iopiiated by the National Debt Act, 1870 (33 & 34 Vict 
c 71), towards leducmg the Debt, and the charges payable to the Banks 
of England and Ireland lor the management of the Debt 
(Ic) Sinking Fund Act, 1876 (38 & 39 Vict c 46), sa. 4, 6 In times of 
emergency the opeiation ot this enactment is sometimes temporarily 
suspended by Parliament and thp money devoted to otlier purposes 
see, e g , Finance Act, 1900 (63 & 64 Vict. c 7), s 16 
(0 The Commissioners aie the Speaker of the House of Commons, the 
Chancellor of the Exchequer, the Mastei of the Rolls, the Deputy Governor 
of the Bank of England, and the Lord Chief Justice ot England (National 
Debt Beduction Act, 1786 (26 Geo 3, c. 31), s 14, as varied by the Life 
Aimuitios Act, 1808 (48 Geo 3, c. 142), s 32 ; the Judicature Act, 188i 
(44 k 46 Viot c. 66), s 25 ; and the Court of Chancery (Funds) Act. 1872 
(36 k 30 Vict c 44), s 4). 

(w) As to these forms of debt, see pp 647, 648, ante, 

(n) 29 k 30 Vict. c. 39, s. 12; and see p. 641, Ante 

(o) Sinking Fund Act, 1875 (38 & 39 Vict. c 46), ss 3, 10, as extended by 
the Treasufy Bills Act, 1877 (40 & 41 Vict c. 2), 8 7. 

(«) Sinking Fund Act, 1876 (38 & 39 Vict. c. 46), ss. 6, 10; Treasury 
• Bills Act, 1877 (40 k 41 Vict. c. 2), s.*?. 
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Sect, 5. — Payments to Local Tavation AM.omU^ 

n 1635 Payments are made from the Exchequer in each year to 
the Local Taxation Accounts in relief of local taxation in England, 
Scotland and Ireland as follows — 

(1) The proceeds of the additional duties of customs and excise 
of 3d. the barrel on beer and 6d. the proof gallon on spirits imposed 
by the Customs and Inland Revenue Act, 1890 ((/). The sum thus 
payable is to be taken to be, until Parliament shall determine to 
the contiary, the proceeds of those surtaxes in the financial year 
ending the blst March, 1912 (?). 

(2) A sum equal to the proceeds of the duties on licences for the 

sale of intoxicating liquois throughout the Ignited Kingdom, and on 
carriage licences m Scotland in the financial yeai ending the 31st 
March, 1909 (s). » 

(3) The pioceeds of the duties on the local taxation licences 
collected by the councils of the counties and coUnty boroughs in 
England and Wj)les (i), and in Ireland, and of those duties collected 
in Scotland by the Commissioners of Customs and Excise {u). 

(4) The estate duties grant, consisting of one-half the net proceeds 
of the probate (and inventory) duty and account duty (v), IJ per 


Sect. 5. 

Payments 
to Local 
Taxation 
Accoonts. 

Payment 

from 

Exchequer 
in relief of 
local taxation 


iq) 63 & 64 Vict c. 8, s 7. As to the relations between local authorities 
and the Exchequer, see, turther, title Local Government, V'ol. XTX., 
pp. 350 et heq 

(r) Finance Act, 1907(7 Edw 7, c. 13), s 17, as amended by the Revenue 
Act, 1911 (1 & 2 Geo 5, c 2, s 17 (1)) The total sum issued out of the 
I'ivehcquor under this head in the year ended the 31st March, 1912, was 
£1,384,075 3» 9d. (Finance Accounts ot the United Kingdom, 1911-12 
(Parliamentary Paper (Commons), No. 169 of 1912), p. 42) This amount 
w distributed beiweeu the local taxation accounts of the three kingdoms in 
the proportions ot 80 ]iei cent to Epgland, 11 percent to Scotland, and 
Opel cent to JicUnd lespeetively (Customs and Inland Revenue Act, 1890 
(63 & 54 Viet c. 8), s 7, applying the Local Government Act, 1888 (61 
52 Vict e 41), s 21, and the Piobate Duties (Ireland) Act, 1888 (51 & 52 
Vict c 60), s 1 

M Finance Act, 1907 (7 Edw 7, c 13), s 17 , •Fmanco (1909-T0) Act. 
1910 (10 Edw 7, c. 8), s. 88 (1), (2), as amended by the Revenue Act, 1911 
(1 & 2 Geo. 5, c 2), 8 17 (2) Those revenues, although assigned to the 
lelief of local taxation, arc still collected by the Coramissionci s of Customs 
and Excise (Local Goveniment Act, 1888 (51 & 52 Vict c 41), Schod J ) 
The sum issued out of the Exchequer under this headm the year ended the 
31st March, 1912, was £2,226,163 14s 6d. (Finance Accounts ot the United 
Kingdom, 1911- 12 (ParharaentaryPaptr (Commons), No 169 of 1912), p. 42). 

(i) As to these, see p. 684, ante , and see title Local Government, 
Vol XIX, p 351 

(u) Finance Act, 1907 (7 Edw. 7, c. 13), s 17 ; Revenue Act, 1911 
(1 & 2 Geo 5, c. 2) The proceeds of the duties are the amounts collected 
within the year whenever they may have been assessed (Beaufort (Bake) 
V. Income Tax (jommiskionerb (1912), 28 T L R 301). The only one 
(rf these hconces levied m Ireland is Ihat for motor cars (Finance (1909-10) 
Act, 1910 (10 Edw. 7, c. 8), s 89) The sum issued out of the Exchequer 
tor the year ended the Slst March, 1912, was £473,983 Ss 8d. (Fmance 
Acooimts of the United Kingdom, 1911-12 (Parliamentary Paper (Com- 
mons), No. 169 ot 1912), p 42) The surplus remaining from the carriage 
licence duties after deducting the cost of collection and tbe sum payable 
to the local taxation account is paid to the Road Improvement Fund 
(Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 90, as amended by the 
Revenue Act, 1911 (1 & 2 Geo. 5, 2), s. 18) ; and see p. 763, post 

(t?) Local (lovemment Act, 1888 (51 & 52 Viet. c. 41), s. 21 ; Probatp 
Duties (Ireland) Act, 1888 (61 ^ 52 Vict. c. 60), a. 1. 
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cent, of the net capital value of the free personalty (situated in the 
United Kingdom) on which jirohate and inventory duty would have 
been paid il the estate duty had not been imposed (w), and si^ch a * 
further sum payable out of the estate duty upon all personalty, free 
or settled, and whethei situated in the United Kingdom or not, as 
represents half the rates levied on agricultural land pjid remitted 
under the Agricultural Rates Act, 1891) (.i), together with a further 
eleven-eightieths of such sum to be ajiplied in aid of the rates on 
agricultural land in Scotland under the Agiicultural Ratos, Congested 
Uistiicts, and Ruigh Land Tax Rtdief (Scotland) Act, 1896 (y). 

(5) Other sums amounting in tlie aggregate approMinately to 
£1,000,000 are paid out of the Exchequer under the Local Govein- 
m^nt (Ireljind) Act, 1898 {z)y the Land Puichase (Ireland) Act, 
J891 (a\ tlio Local Taxation Account (Scotland) Act, 1898 (6), the 
Finance Act, 1908(c), and the Finance (1909-10) Act, 1910(d). 

Provision is also made for the payment out of the ('lonsolidatcd 
Fund foi the benefit of local authorities, subject to legulations 
made by the Treasiuy, of half the proceeds of the duties on land 
values, including mineral rights duties (c). 

Sect. 6 , — Payments to the Development and Road Imptovement 

Funds. 

Sub-Sect 1 —Da elojment Fund 

1636. A fixed sum of £500,000 is payable out of the Con- 
solidated Fund to the Development Fund iii each financial year up 
to and including the year ending the Blst March, 1915, foi the 

{w) Finance Act, 1801 (57 A 58 Vict c SO), s 19 The euin issued out of 
the Kxchoquei in lespect ol tluso hist two luMds amounted in the year 
ended llie IJlst ]\Iaieh, 1912, to 13,058,081 ds 3c? It includes tlio amount 
granted by the I'ltho Keiil charge (Rates) Act, 1899 (02 63 Vict c. 17), 

B 1, m aid ot rales pa;yal)le by owrieis of tithe rentehaige attached to 
benefices in England (Finance Ae(onn1s of the United Kingdom, 1911-12 
(Paihanientary Ihipei (rommons), Ko 169 of 1912), p 42) , and sec titles 
Ecitesustical Law, Vol AI, p 750; Estatp and Ojiiek Djutji 
Duties, Vol XIII , pp 199, 200. 

(r) 59 ffe 60 Vict. c 16 

(v) 59 & 60 Vict t 37, B 3 As legaidR England, the sums falling to be 
paid 111 relief of the rates aie determined by the Local Oovcrniiient lloaid 
(Agiicultural Rates) Act, 1896 (."9 & 60 Vict. c 16), s 4) , clevon-eightieths 
of the total sums thus found aie allotted to Scotland (Agiicultural JLites, 
Uongesti'd Districts, and Ruigh Laud Tax Relief (Scotland) Act, 1896 
(59 iV 60 Vict c 37) ) Idie total amount issued from the Exchequei in the 
financial year ended the Slst Maieh, 1912, in lelicd of rates under the 
Agrieultuial Rates Acts was £1,507,726 1 06 9d (Finance Accounts of 
the United Kmgdom, 1911-12 (Parliamentary Papei (t'ommon'^). No. 169 
of 1912), p. 42)). The rebel to lates docs not extend to li eland (Local 
Oovernment (Ireland) Act, 1808 (61 & 62 Vict, c. 37), s 48). 

(s!) 61 & 62 Vict. c. 37, SB. 48, 68 (1) (b). • 

(a) 54 & 55 Vict. c. 48, s. 6. 

(h) 61 & 62 Vict. c. 56, s. 1. 

(c) 8 Edw. 7, c 16, 8 6 (3). 

(d) 10 Edw. 7, c. 8, s. 89 (2) ; Finance Accoimtsfof the United Kingdom, 
1911-12 (Parliamentary Paper (Commons), No. 169 of 1912), p. 42. 

(«) Finance (1909-10) Act, 1910 (10 Edw, 7, o. 8), s. 91. No paymentB 
have yet been made under this head (Finance Accounts of the United 
Kingdom, 1911-12 (Parliamentary PdSpers (Commons), No 201 of 1911 
(Ko. 169 of 1912)). 
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purpose of promoting certain objects specified by statute (/). 
Advances are made from this fund and accounts are transrfiitted 
annually to the Comptroller and Auditor-General (7) by the 
Development Commissioners constituted under the Act m accord- 
ance with regulations made by the Treasury {k). 

Sub-Sect. 2 — Road Imitrui imcnt Fund. 

1637. There is paid out of the Consolidated Fund m each year to 
the credit of the Road Improvement h'und the amount of the net 
proceeds of the duties on motor spirit and on carnage licences (z). 

1638 In thcj case of hoib duties a deduction is first made of such 
bums as are certified by tlio Commissioners to bo the cost of 
collecting them : and in the case of the duties on cainage licences 
there is a further deduction made of anj amu which is psytible to ^ 
local taxation accomUi in lespect of tb.em (/. ) 01 to any council in 
respect of any deficiency in the pioeeeds of the duties ( 0 . 

1639 The paMueiits from tlio Rxcliequei are mrid(» to the credit 
of a Road Imi»rovement Fund Account at tlui R.iub ot Ragland m 
such insialmeiits and at such times as the Tnvismy detorrumes (m). 

(f) Dovolopnicnt and Ro.ul Inipioveiuent Funds Act. 1900 (9 Kdw 7, 
c. 47), sa 1 (1), 2 The obieots atautl m the Act are — 

Aiding and d(‘vel(){ang agiiculture and luial industiies by jiionHUing 
soKMitibc roseaidi, iiistTiLetuni and oxpciiments in the science, mctliods and 
practice of agu<‘til(ure (iinludiMg the piovHion of iarni-institiues), the 
organisation ot eo-opeiation, instiuchon in luarketing pioduec, and the 
extension of (ho ]mo vision of siiuill holdings , and by the adojition ot any 
othei ineana wlueli appeal ealcnlaled to devdop agiiculluie and luial 
indnstnes , , 

Foiestiv (indudmg (1) the eoiidnctjiig ot jiiquineH, exiieiirnenfs, and 
iGMMuIi for I he ]niip(/ e oi jnoiiiolmg loiestiy and the teaching of methods 
of afloiestation ; (2) tin pioc base and ]dari<ing of land lound aftci inquiry 
to be Huilalde for alloiestatioii) , 

Th(‘ leclamation and diamage of land , 

The general iniprovenieiit ol rural tianspoit, including the making of 
light railways hut not niduding the const nn*1h>n or improvement of 
roads ; 

The coiistiuction and impiovmncrit of Jiaibours ; 

Th(‘ eoiisliuctioii and improvoiricnt of inland navigations ; 

The df'velopmeiit and irnpiovoinent of fisheiies ; and for any other 
purpose calculated to piomotc the economic development of the United 
Kingdom (ibid a 1). 

“AgneulluTO and rinal indiislrKo ’ includes agiicultiiie, horticulture, 
dairying, the breeding ot lioiscs, cattle, and other Ino slock and poultry, 
the cultivation and pieparation ot tlax, the cull/ivation and manufacture of 
tobacco, and any mdnstiics immediately connected with and suhnervieut to 
any of these matters (ih/d , s. 6) 

(g) See p 542, ante 

(h) r)o\clopincnt and Road Impiovoment Fmids Act, 1909 (U Edw 7, 
fi. 47), ss. 2, 3 , Stat. R & 0 , 1910, p 75 

(i) Finance (1909-10) Act, 1910 (10 f'dw 7, c 8), s 90, as amended by 
the Revenue Act, 1911 (1 »fe 2 Geo. 6, c. 2), s 18 (3) ; see pp. r*97, 620, 689, 
ante , and see title lIiGinvATS, Streets, and Bridges, VoI. XVL, pp. 28, 29 

{L) See p. 685, ante 

{1) Finance (1909-10) Act, 1910 (10 Kdw 7, c. 8), b 90, as jimended by the 
Revenue Act, 1911 (1 & 2 Geo. 5, c. 2), ss. 17, 18 , see pp 684, note {«), 761, 
ante • 

[m) Regulations dated the 8th June, 1910, made by the Treasuiy under 
the Dovelopiiiont and Road ImpAvement Funds Act, 1909 (9 Edw. 7, 
c. 47), B. 12, and the Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 90.' 
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This account is drawn upon by the Boad Board established by the 
Development and Boad Improvement Funds Act, 1909 (n), who may ^ 
moke payments out of it in the manner directed by the Treasury (o)- 

1640. Accounts of the receipts and expenditure of the fund are 
rendered monthly to the Comptroller and Auditor-General (p), and 
an annual account is sent to him not later than six months from the 
close of the year to which it relates (q). 

Sect. 7 . — Payments to Local Education Autlionties. 

1641. Grants are also made from the Excliequer of subventions 
to local education authorities under various heads (?) These are 
paid out of the sums voted annually for the Supply Services iindei 

tile head of “Ediiciitioii, Science and Art ” (s) 

< 

^ECT. 8 . — The Pitjimastin-dcunal 

1642. The Paymaster-General, upon whom with the various 
principal accountants and sub-accountants (f) devolves the duty of 
making the actual disbui seineuts of the i)u1)1jc moneys aiiLlionsed 
by the Treasury (a), is ajqxnnted by royal warrant, and holds office 
during the pleasure of the Crown (6) He isiequiied to take the 
oath of all<‘giance (c) 

Under the practice at piesent ieco(:nisod the Paymaster-General 
is an unsalai led member of the Miiiiotiy, and letiies fiom office 
upon a change of Government (d). llis peisonal duties are merely 
nominal, the woik being attended to by a permanent Assistant 
Paymastei -General and a dep.irtment legulated by the Tieasury (^). 

The office of Payinaster-Geneial is not to be deemed a new office 
of pioht witliin the meaning of the Succession to the Crown Act, 

(?i) 9 Edw 7, c. 47, R 7. 

(o) Kegulations dated the 8th June, 1910, r 4 

(P) See p 541, ante 

(q) Eegulatioiis dated the 8th June, 1910, ii. 6, 7. The sums issued from 
the Exchequer to the credit of the luiid in the financial yeai ended the 
31st March, 1912, weie ; — 

£ 8. d 

For motor spii it duties 613,957 5 7 

carnage hcence duties . . 595,901 17 6 

(Finance Accounts of the United Kingdom, 1911-12 (Paihamentary Paper 
(Commons), No. 169 of 1912), p 41). 

(r) As to these, see title Education, Vol XU., pp. 48—50 

(s) Appropriation Act, 1912 (2 3 Geo. 5, c. 7), ScLed. B, Part 8 , 

Finance Accounts of the United Kingdom, 1911-12 (Parliamentary Paper 
(Commons), No. 169 of 1912), p 76 

(t) See p 765, post 

(a) For details ot the powers and duties of the department of the Pay- 
maRter-Cireiierah see Paymastei General Acts, 1835 (5 & 6 Will 4, c 35^), 
1848 (11 & 12 Vict. c 55), and 1889 (52 ^ 53 Vict c 53), and Secretary at 
Wai Abolition Act, 1863 (26 & 27 Vict c 12) ; and, as to issues of money 
to him, see p. 748, ante . see also title Codkts, Vol IX , p 69. 

(h) Paymaster General Act, 1835 (6 & 6 Will 4, c. 36), s 4, 

(c) Promisscyy Oaths Act, 1868 (31 & 32 Vict* c. 72), s. 4, Sched. I 

(d) As to muusters generally, see title Constitutional Law, Vol VII , 
pp. 34 et fiSq 

(e) Paymaster General Act, 1836 (6 & 6 Will 4, o 36). ss 3, 10 ; Pay- 
master General Act, 1848 (11 & 12 Vict c. 55). s. 4, and see title Consti- 
tuTTONAL Law, Vol VII , pp, 21, 40, note (d). 
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1707 (/), nor does acceptance of the oflice vacate a seat m the 
House of Oommons or debar the holder from being a member*(p). 

Sect. 9. — Accounting Officers. 

1643 The disbursements of public moneys not made in the 
oflice of the Paymaster-General are made by various accounting 
officers (ft), who are officers in the department charged with the 
expenditure on the seivico m question, appointed on the nomination 
of the Tieasuiy (i). 

On appointinait such officers may be required to give security 
by a bond with a surety or sureties (ft), and are liable to fine and 
imprisonment and to be deprived of the right to hold any office 
under the Grown for furnishing false statements or returns 'of 
moneys collected by or entrusted to them, or of the balancte 
under their conti ol (/") 

1644. The Treasury exercises conti ol m regard to the banks at 
winch accounting office] s may open accounts, the consolidation of 
accounts, the opening of accounts of Government stocks or 
annuities, and the sab* and transfei of such stocks (m). 

1645. The accounting officers may be required to transmit then 
accounts with the authoiities and vouchers for audit by the 
Gomiiti oiler and Aiuhtor-Geneial, who is required, upon being 
satisfied, to give a certificate of discharge (a). On the determination 
of his office every accounting officer must pav over any balance of 
public moneys in Ins hands to the Treasuiy, who, if the Comptroller 
and Auditoi -General rei 30 iti 3 that money has been improperly 
withheld, may recover the same with inteiest(o). Against dis- 
allowances or charges by the Comptroller and Auditor-General 
accounting officers have a light of appeal to the Treasury (p). 


(/) 6 Aime, c 41 , see title Pauliament, Vol XXI , p 659. 

\g) tSoo 'ibid , pp 059, ObO * * 

(h) This desciiptioii was adopted by the Treasury m place of the 
name “ accountant ” ; see Treasury Mmute dated the 18th August, 1872 
The distinction between the terms ‘'pnncipal accountant” and ‘‘sub- 
accountant, ” so far as still used, is that the former receive issues direct 
irorn the Exchequer Account while the latter are provided with funds 
either by imprest from the principal accountants or from other sources, 
such as fees or moneys retained as appropriations in aid. 

(i) Parliamentary Paper [Cd 387], 1902, pp 1, 206. 

(k) Government Offices Secuiity Act, 1810 (60 Geo. 3, c. 86), s. 1. 

(i) Embezzlement by Collectors Act, 1810 (60 Geo. 3, c 69), s 2 ; see 
also Btat (1541-42) 33 Hen 8, c. 39, ss 48, 49; stat (1642-43) 34 & 36 
Hen. 8, c. 2. 

(m) Exchequer and Audit Departments Act, 1866 (29 &; 30 Vict. c. 39), 
SB 18 — 20 ; and as to the Treasury, see pp 639 et seq , mte 

(n) Exchequer and Audit Departments Acts, 1866 (29 & 30 Vict. c. 39), 
BS 33—38 ; and see pp 541,542, awfc 

(o) Ihtd , B 41 Ab to recovery of Crown debts, see title Ckown Prac- 
tice, Vol X., pp. 1 et fic^ 

(p) Exchequer and Audit Departments Act, 1866 (29 &>30 Vict. o. 39), 
s 43 
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' Part XIII.— Local Taxation Returns. 

1646. Annual returns of local taxation for the year ending cfn the 
25th March ( 5 ) are required to be made to the Local Government 
Board, and by it submitted to Parliament (r), showing the sums 
levied or received in respect of certain compulsory local rates, 
taxes, tolls and dues (a), and the expenditure thereof, and such 
othei particulars as the Board may direct (f). 

They should be sent within one month after the audit of the 
accounts to which they relate, or, if the audit is not completed 
Within six months from tho end of the financial year, then on the 
expiration of the six months, or if there is no audit, ^Yithin one 

nionth of the end of tho financial war (a). 

« 

1647. The statutory 1 cturn must be made by the clei k to the 
body of persons 'having power to levy the rates, or, where there is 
no cleik, by the treasurer or other person linvim* eliaige of the 
accounts ; and where the lates are to he accounU'd for hj ehurch- 
W'ardens or any officers or }>erson3 not aullioiised to act as a 
board, those churchwardens, officers, or poi sons are responsible foi 
the return (5). 

1648. lleturns are not necessary of rales and taxes which are 
levied for the public leveniie (c), wlioie tho accounts are audited bv 
a district auditor ((H, poor rates ^c); tolls and dues taken bv a 

(a) Sub^cc t to the Boaiil prohciibuig sodio otliei < 1*1 to on the appboation 
of tne authority (Local 'ravatiou ItoturiiB Act, 1877 (40 & 41 Vict c 66), 
B 1) 

(r) Ibid , 8 1. 

(s) These includo chuich aud chapel rates, eewcis rates and geneial 
sewer tax aud all ra1.es levied by commissioners ot sewers, lighting and 
watching rates, rates levied under local Acts of iinproxeinont and of paving, 
lighting, draining etc , any town or district, and statiitorv tolls and dues m 
respect hf maikets, bndges, or harbours (Local Taxation Ketuins Act, 1860 
(23 & 24 Vict c 51), 8 1, Sched , see also Ilighwav Accounts Eeturns 
Act, 1879 (42 & 43 Yict c 39), s 2) ; and see titles IIiguwavs, Streets, 
AND Bridges, Vol XVT , p 131; Local Government, Vol XIX, 
p 288, Market^ and Fairs, Vol XX, p 29; Metropolis, Vol XX, 
p 452, Poor Law, Vol XXII, p 538, Waters and Watercourses 

(i) Local Taxation Betuiup Act, 1800 (23 & 24 Vict c 51), ss 1, 2; 
Local Taxation Returns Act, 1877 (40 & 41 Vict c 66), s 1 , sec also 
p 685, ante 

(а) Local Taxation Returns Act, 1877 (40 & 41 Vict c 00), s 1. The 
Local Government Board may approve an alteiatiou in the dates of the 
raakmg up of accounts, and of audit and tho appointment of auditors, to 
meet the statutory roqiurcraonts as to making returns {thd ) ; and are 
required to make provision for such changes of dates for tho convenience 
of local authorities {ibid , s 4). 

(б) Local Taxation Returns Act, 1860 (28 & 24 Vict c, 51), ss 1, if; 
Local Taxation Returns Act, 1877 (40 ^ 41 Vict. c. 60), ss 2, 3 For 
penalties m default, see Local Taxation Returns Act, 1860 (23 & 24 Vict. 
c. 51), 8 4 ; Local Taxation Returns Act, 1877 (40 & 41 Vict c 66), s 2. 

(c) Local Td^ation Returns Act, 1860 (23 & 21 Vict. c 51), s. 1 

(d) Ibxd , R 6 ; Distnot Auditors Act, 1879 (42 & 43 Vict. e. 6), s 3 ; and 
see pp. 54t rt 'ieq , ante 

(«) Local Taxation Returns Act, 1860 (23 & 24 Vict. c, 51), s. 7 ; see, 
generally, title Rates and Rating, pp 3 d seq , mte. 
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railway, canal, oi joint stock company as profits of its under- 
taking, or tolls 01 dues taken by prescription or othenviue as 
• jiiivate property (/). 


Pabt XIII 
Local 
Taxation 
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(/) Local Tai.vtion I’ctnrns Act, I860 {23 & 24 Vict o. 51), s. 8. 


REVENUES OF THE CROWN. 

See CoNSTlTUTlONAli LaW, 


REVERSIONS AND REMAINDERS. 

Sec KeAL PhOrEKTY and GiIATTELS EkAL , SETTLEJilENTa. 

REVISING BARRISTERS. 

Sec Bvnlisteus, Elections. 

REVOCATION OF WILLS. 

See Wills. 

REWARD. 


See Criminal Law and Procedure. 
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RIGHT OF AUDIENCE. 

tSce BABrurtTEBS, Pablument; Solicitobs. 


RIGHT OF WAY. 

See ^Easements and PiioEirs a I’renj^re. 


RIGHTS IN RELATION TO LAND. 

See Commons and Rights of Common ; Easements /vni» Profits a 
Prendre; Ferries; Fisheries ;* Game ; Highways, Streets, 
and JiiiTUGEs ; JjAndlord and Tenant ; Mines, Minehals, and 
Quarries , Mortgage , Open Spaces and Recreation Grounds ; 
Partition, RKAii Property and Chattels ReaVL ; Sale of 
Land, Waters and Wateiu ourbes. 


RIOTS. 


See Criminal Law and Proordure. 
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RIPARIAN RIGHTS. 

See i'lBHERiiss , Waters and Watercourses. 


RITUAL 

SiC Ecclesiastical. Law. 


RIVERS. 

See Wateks and Watercourses. 


ROADS. 

See Highways, Streets, and Bridges. 
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ROBBERY. 

See Cbiminal Law and PEociSDUEB. 


ROMAN CATHOLICS. 

Sec E0CI4ESIASXICAIJ Law. 


ROYAL AGRICULTURAL SOCIETY. 

See ^obicuLtdek. 


ROYAL FAMILY. 

See CoksxitotionaIj Law. 
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RATES A>TD RATING, 

uccoimnodalioii, ralvable value as affected bv nature oi, 27 • 

accounts, colled ion ol pour late, of, keeping ol, ii7 
Admualty, exempbon from rates, 14 * 

jduptivu Acts, expenses of metropolitan borough council, as to, bow defrayed, 
128, 129 • 

advertisement hoardings, bow treated in valuing railway stations, 31 
adveitisiiig stations, liability of occupier or owner in le'-pect ol, 18, 19 
affidavit, proof of gross receipts by, 39 

agent, person rateable wbun premises occupied by, 10, 11 
when not rateable as owner, 19 
agriculliiral land, definition of, 23 

partial exemption of, 23 

Agricultural Rates Act, 189ti, application to highway rate, 9C 

non-appJn ation to lighting rate, 99 

specLil expenses rate, 96 

allotment, moaning of, 87 

allotments, paitial exemption from gcncial district rate, 86 
ratcability ot loc il autlionly in respect of, 18 
almshouses, cxcupiors of, miy be i air able, 5 

alteration, valuation list, in, power of asses'^ment committee as to, 50 
ambassadors, exemption fconi rates, 17 

seivauts of, exemption m resjicct of, 17 
amendment, none ot poor lale duly made, 56, 67 
apAitnicnt hou.se, liability of owner for rates of whole bouse, 19 
appeal, against borough rate, grounds of, 80 
county rare basis, 73 

court to w'hicb made, 75 
general distiict rate, 89 • « 

rate, in mctiopolis, 130, 131 
sewers rate, 108 
highway rate, 97 
lighting rate, >00 

order for payment of general distiict ntc, 93 
poor rate, notice of objection essential to tound, 58 
quintiueniiial list m metropolis, 120, 121 
necoBsity for decision to ground, 68, 59 
none against provisional list in metropolis, 126 

where general sewprs rate levied upon the presentment of a 
juiy, 109 

overseers’ right to, 66 

quarter sessions, to, entry and respite of, 62 

gjounds of, when direct, 61 

jirrisdiction on, 60 

must be to “ next practicable,’* 61 

notice of, 61, 62 

practice on, 64 

special sessions, from, to quarter sessions, 60 
no power to respite the, 59 
• to, grounds of, 69 % 

jurisdiction on, GO 
notice of, B9 • 

apportionment, general district rate, of, where premises unoccupied, 94 
arable land, partial exemptaoa from general district rate, 85 
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RATKS AND RATJNG— 

army odirer, may be m latoablc occupation, 15 
' arrears, geneial district late, of, order lor payment of, 91 
poor rate, of, how may be collcclod, CO 
art societies, exemption of, 21, 22 
artificial watercourses, ratcabiJity of, 8 
as'fessment, basis for gencial latc in the mctiopolis, 120 
pm poses of gcneial sewers ratt‘, 107 
boiough rate, of, basis of, 79 
committee, appointment and functions of, 46 
cleik of, duties of, 17 

• con«?ent of guardians to appeal am e on appeal ot, effect 

ol, C2 

constitution of, 47 

costs of, a. ies])oiidoiits to appeil, 0.0 
duty as to miiiute.s of meetings, 47 

of clerk as to transmissions to county basis com- 
mittee, 72 

‘ hr uing of objections to quinqinnnul li-t in, 119 

metropolis, appearance on appeal, 122 
' appointment of, 117, JIS 

final approval of quinqniiinisl li,t in, 110, 
120 

must hear objections to valuation lL^t, 57 
powers as to alteration of valuation Ust, 5C 
expenses of valuation lists, 52 
quorum at meeting ot, 47 

tranimission ot quinquennial listiii metiopolu to, 118 
valuation list to, 49 
when supplemental, made by, 61 
county police rate, of, 77 

rate purposes, for, 74 
general distiict rate, tex, basis of, 8.") 
lighting rate, to, basis of, 99 
method of, 40 — 52 

owner in respect of tenements, of, 87 
poor rate, to, basis of, 54 •• 

not binding on county council, 71, 72 
special sewcis rate, to, basis of, 114 
watch late, for pui poses of, 81, 82 
assistant overseer, collection of poor rate by, 66 

scrv.int of the pirish not of overseers, 6C 
assize courts, exemption from lafcs, 14 
bankrupt, tiay be in r.iteabic occupation, 11 
bankruptcy, pnoiity of jioor rale m case of, 68 
benefice, partial exemption of tithe attached to a, 23 
boards of guardians, sec guaidians 

bonded si ores, ratrability of persons using, in docks, 13 
bookstalls, railway premises, m, rating of, 13 

borough council, liability on failure to appear ou appeal against borough 
rate, 80 

fund, how replenished, 78 
rate, appeal against^ court to which made, 80 
grounds of, 80 
basis of assessment of, fO 
by whom made, 78 
collection and recovery of, 80, 81 
liability and remedy against overseers for, 80, 81 
making of, time for, 79 
nature and pnrpnsi'a nf, 78, 79 
powers of the borongn council in makmg, 79, 80 
total rateable value for purpose of, how arrived at, 79 
boroughs, watch rate leviable in, 81 

branch line, application of parochial principle in rating, 34 
no dtduction for loss on, 33 • 

profits arising fzom, as a feeder, 33 
brickfields, method of ascertaming rateable value of, 43 
bridges, repair of, ratmg for, 77 
» building, occupation of new, for first time, bow rated, 63 
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building, shutting uj) a put of, iai«*able oocuj».'ition of whole not divestad 
b.v, 12 

single, si'pantc ratcahilitv ot two or tucuo occupuus of, 12 
burial ground, not siibjett to statutory exemption, 22 
Iiarti.il exemption of, 23 
latoable value of, how ascertained, 41, 44 
ratcability of cemetery company m respect ot sold rights of, 13 
c iJials, application of parochial principle in \almng duos and tolU of, 3‘J 
d(‘dueiions fiom gross receipts in rating, 3‘J 

ex(*inption oi, extent of power to ordei, 21 * 

parti il (\<‘m])ti()n of land used as, fiom gerieial ili>,trict rate, Sb * 
j'lteabdity ot company in respect of, 8 
i.iteable value ot, method of ascertaining, 38, .J2 
lepaii and renewal of, calculation of, 39 
toils in connection with, when owner rateable for, 9 
eapit il vaJue, may be taken as evidence ot rateable value, ^8 
f iittakei, not .i rat<*able occupier, 11 • 

I itnble occupation of piemises o>tnpied by 10, 11 
fjitage chirL'cs, not included in triovss receiphs c^f railway company, 32 
caterer, riling ol poiLion of exhibition piemists used by, 13 
cemeteries, ntcable value ot, how aiiiviMl at, 43, 44 

cemeteiy comp my, lateability m lespeet of sold portions of burial giound, 
13 

ei'Ttiheate, (’hiel Rigj'ti ir ol I'hiendly Soiidus, of, noerssiry to cxi iiiptioii 
of voluntary societies, 32 
chalk pit-, rateable value of, how aisCertamed, 4S 
chapels, exemption of, 22 

chattels, presimce of, not neeossaiy to iat(‘ability, 6 

( hi( t constable, rateable although compelled to reside in a certain place, 
15 

churches, exemption of, 22 

City ot I/ondon, Common Council ai? overseers in, 131 

poor and general late in, making of, 131 
lating authority in, 131 
ch'ar days, meaning of, 7p 
clerk, asse-ssment committee, of, duties of, 47 

coal merchants’ jaid.s, lateabiJity of premises of, in lailway premises, 13 
treatment m valuing railway stations, 31 
mines, application of parochial principle in rating, 43 
liability of occupier of, to poor late, 4 
rateable value ot, how ascei tamed, 42, 43 
collection, poor ule and arieais, of, method (^f, 66 ^ 

college chapels, exemption ot ch ipels does not extend to, 22 
Cominissjoiieis ol Public Works, exemption of property occupied by, 15 
Stwers, appeal by, rights as to, 109 
dot 1 vat ion ol authority of, 102 
duty as to separate rates, 101 

to keep separate accounts of sepaiate areas, 
104, 105 

enactments regulating procedure of, 102 
identihcaUon with drainage boards, 103 
jurisdiction of, 104 

power "to levy general sewers rate, 103 
make rate “ in gross,” 106 
partition and readjust areas, 105 
prescriptive liability as aftccting liability of, 103 
property in respect of which persons assessed by, 
106 

rates levied by, 102 

rating of districts and sub-distncta by, 106 
repayment of money borrowed by, 104 
statutory powers of, 102 

J^oods and Forests, exemption of primer ty occupied by, 16 
Common Council as overseers in City of London, 131 

fund, charge of expenses of valuations and lists on, $2 
iiuinicipal corporation not rateable for management of, 10 
non-inle<ibiiity of, where in occupation of National Rifle Associa- 
tion, 7 • • • 
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, common, rights of, when rates payable in respect of, 10 

compensation charge, deduction foi, m rating licensed premises, 30 
deduction not made for in valuing licensed property, 41 
compounding, power of owners of small tenements os to, 20 
compulsoiy puichase, liability of owners acquiring land by, 19 

promoteis to poor rate on acquiring land 
by, 69 

condition of premises, rateable value as affected by, 27 
contributory place, as to definition of, 91 
coppci mines, method of valuation foi rating puipose'^, 43 
costs, appeal, of, powci of quarter sessions to award, 61 

assessment fomnultec, of, as respondent to appeal, 63 
oveisccrs, liability to, on appeal, 63 

pow'er of quarter sessions to oidei, on appeal against county rate, 76 
cotton carding mucliirie, taken into account m aiiivinc; at latiable v iliu, 2H 
coimVy buildings, when the subject of rateable occupition, 14 
f contribution, nature of, 69, 70 

contiibuuons, loim of demand for, 70 
ipav be retrospective, 70 
council, alteration of county rate by, 71, 75 

poor rate assessments not binding on, 71 
rateable for its sewage woiks, lo 
coerts exemption from rates, 11 
police rate, areas not rateable to, 77 
assiosiiicnt of, 77 
making and collection of, 77 
purpe^c and collection of, 76 
separate for each district, when levied, 76, 77 
quarter sessions, disquahfii ation of justices at, ().■) 

metropolis, appcil against quinquennial list to, 121 
grounds of appeal to, against quinqueai- 
mal list, 121 

powers on appeal agamst (juinquennial 
latc, 122, 123 

Sittings of,,Xoi pill pose of appeals, 121 
when appeal lies to, tIT 

rate, alteration ol, power oi county council as to, 71, 76 
a “ parochial ” tax, 25, 70 
appeal against, rights and nature of, 76 
as to meaning of, 70 
assessment fqr purpases of, 74 
basis, allowance and confiimation of, 72, 73 
appeal against, 73 
a^sscssmeiit of panshes on the, 71 
Vv whom pieparcd, 71 
notice of appeal against, 73 
particulars specified in, 71 
powers ot basit. coramiltee in making, 71, 72 
procedure as to making valuation list, not applicable to, 
72 

revision of, 73 
collection of, 76 

default in payment by gumdians or overseers, effect of, 76 

demanded as part of the poor rale, 70 

metropolis, nature of, I2b, 127 

paiticuLars specified in, 74 

purposes foi which made, 69, 70 

separate rate made for special puiposc, 7i 

time of making the, 74 

covenant, effect on rateable value if burdensome!, 26 
ciaruo, docks, in, taken into account, 28 
Clown buildings, raU'abilitv of persons permitted to use*, 12 
contribution to rates by the, practice as to, 14 
lands, recovery of scweis rate in respect of, HI 
non-jateability of the, 14 
property, liability to general sewers rate, 107 

ratoability of persons ii^ private occupation of, 15 
tenants of, “ m ancient demesne,” rateability of, lb 
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HATES AND RATJNG— roit/»ntte<f 

deductions, allowed in arriving at the rateable value, 26 

the valuation of mines, 43 , 

, gross receipts, from, in calculating iat«',ible value of railway, 33, 

33 

made in rating a tithe renicliarge, 46 

none for compensation levy in respect of licensed pi open ly, 41 
rating harbour or dock undertaking, in, 40, 41 
rental vakie, from, nature of, 29 
demand, general district rate, of, procedure, 90, 91 
note, of, general rate in metropolis, 130 

poor latc, of, necessity for, 66, 67 ^ 

dcpobit, valuation list, of, procedure on, 18 ' 

directors’ fees, when deducted in valuation, 44 

dislK^s, ('nforeement of order for pavmcnt of general district laic bv, 93 
proceedings foi sewers rate in default of, 111 
lecovcry of general sewers rate by, 109, 110 

warrant, obp'ctiou to, on issue by ConOnissionerf: of SewcA, 111 
overplus from sale, foi scwcis rate under, disposal 111 
proof requiied befoie issue of, by Commisdioners of Sewers, 

no 

docks, api)lication of pamhial principle to lating of, 41 
bonded stores m, rati ability of, 13 

ratcability of barboui bo.itd for, where pioljts devoted to publio 
p ill poses, 16 

rateable value of, how calculated, 39, 40 
rating of, where connected with railways, 10 
tolls ju connection with, when owner rateable for, 9 
drainage boaid, constitution of, 102 

ideiit-ification with CommifiSioneis of Sewers, 103 
issue of hummons for rate by, procedure, no 
relief against expenses of, B7 
casement, rateability of rights in the nature of an, 7 
education authority, rab'ablc for its schools, 16 

electiic cables rating ot, whcie appiopiiated to use of ti iinways company, 13 
clectncdl undertakings, application of parochial pimciple to, 36 
fcisis of valuation of, 36, 30 

valuation and apportionment of rateable value of, 38 
empty pjcnuses, general district late not chaigtable in respect of, 91 
rateability of, in certain cast*s, 6, 7 
wagons, dcdiK't'on from railway icceipts id respect of return 'of, 33 
engineering works, rating of m ichmery m, 29 
enteitainmcnts, use of Tcrritoiml jiremiscs for, eftect of, 15 
eipialisation charge, metropolis, calculation fit amount of, J27 
fund, meh opolib, natuie of, 127 

estimates, preparation ot, as condition jirecedent to making of speeial sewers 
rate, 113, 113 
evidence, rate-book as, 66 
cxcusal, payment of poor rate, fiom, 68 
exemption, persons otherwise rateable, 21 — ^24 
exhibition buildings, rateability although unoccupied, 6, 7 
rating ot portion used by calciei, 13 
extiaordinary tithe rentcharge, iion-ratcability of, J8, 23 
ferry landing-pkice, as to rating of, 8 
fishery, deduction made in valuirtg, 30 
flats, separate rateability of, 12 

tenants of, as rateable occupiers, 12, 13 
floating vessel, moorings as aooeasones may not be rateable, 8 
franchise, deductions or allowances tor purposes of, validity of, 20 

payment by person other than person rated nob a payment for 
purposes of, 07 

“ full net annual value/’ meaning of, where applicable to general district 
rate, 86 

furnished houses, rateability of unocoupied, 6, 7 

furniture, rateability ot employer leaving caretaker m ^charge of, 1' 

gaols, exemption from rates, 14 

gasholders, taken into account in rating gasworks, 29 » 

gasworks, application of parochial principle m rating, 85 
basis of valuation cf, 36, 36 
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gaswoik^J rateable value ol indue<‘tly productive portions of huw a'lOer- 
t taiuod, 38 

retoits and gasholders taken inlo account in rating, 29 
general district late, aincndraent of, 88, 89 
appeal against, 89 

from ordi'i loi pauiiciit of, 93 
baf^js of assessment of, 85 

binding nature of < oiitiact between landloul and .'enant 
as to, 81, 85 

dcin.ind for payment of, 90, 91 
onioiceiDCnt of ordci for payment of, 93 
<‘^timalc oi, preiiaiation ot, 87, 88 
exeus.il on account of poveity, 91 
exemption of iail\vi 3 s lioni, extent of, 78 

flaw sepiiate highwav rate appln d)le to, 81 
exjienses of public health piovidrd by levying, 82 
follows the poor rate, 80 

lunsdietioii of the couit On the heanng of buininons 
lor, 92, 93 

liwiitatioji ol amount m local Act no ai)])lie it ion to, 8,3 
DMking and publication of, 88 

compelled by mandamus, 8.3 
meaning of “ tull nit annuil value ” iclating to, 85 
nahtie and purposes of a, 82 
nolKC oi appeal against, 90 

intention to make, 8S 
Older for payment of, 91 
pm sons rateable to the, 83 
powcis of quarter session on appeal fiom, 90 
piopeity exempt from, 81 

bubj<*(‘t to partial exemption from, 85, 86 
ra Liable occupation for purposes of, 81 
latcpayeis* ught to resist older lor payment ot, 90 
rating authority’ and districts in whuli levnd 82, 83 
of owner instead of oecupiti lo, 81 
redurtion wheie owner lated in Jieii of oeiupier, 81 
jeinedy of i itcpayer objecting to, 89 
i( liO''pcctjve and piospcctive, effect of, 83 
btatemeui, special case lel.iting to ordci for payment 
of, 93 

sutlieicnt cause for non-payment oi," mcamiig of, 92 
Piiniinons for, pioi edure, 91 
rate, (hty of Loudon^ in the, making of, lU 
metropolis, apjieal against, 130, 131 

basis of osscbsmeut lor, 129 
effort of piovisional li>,L on, 12G 
expenses payable out ot, 128, 129 
(oiin and allow anee of, 129 
m ikmg and collection ol, 129 
pel sons ab&c.sbod to, 130 
eewers rate, appeal against, 108 

areas in which levied, 101 
bobib of assessment to, 107 

change m occupation as affecting liability to, 111 
collection and iceovciy of, 109 — 111 
diffeieutiatioii of rating for puipobe.s of, 107 
improvements not subject to, 107 
liability of Crown property tu, 107 

owners and occupicis to, lOG 
nature of expenses defrayed by, 101 
occupier alone rateable to, 108 
power of Commissioners to levy, 103 
pioperty in respect of which persoub aie assessed to, 106 
^ rateable occupation for puiposes of, 107 
retrospective, effect of, 101 
1 statutory diiertions lor making, 108 
Government propcity, purposes for which included m rateable value m 
* metropolis, 1 28 
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Govf'inraent schools, i iteabilitv of, 15 

governors, hospital, ut a, lateability of, 17 

grass lantl, may bo rateable although uiioccupioJ, 6, 7 

giavel pits, rateable valuation of, how asceitainfd, 13 

graves, ratcability of cemetery company for land suld for, 13 

grazing, lateability of trustees of rights of common lor payments for, 10 

greenhouses, market garden, in, how classed, 100 

partial exemption from general district lat*, 85 
gross estimated rental, as to meaning of, 115, IIG 

how arrived at as aOecting railways, 33 

ascertained, 25 • , 

receipts, calculation of rateable ralue of harbour or dock undertaking 
on basis of, 39, 40 

d<*ductions fiom, rn ascertaining the rateable value of gas, walci 
and electrical undertakings, 35, 30 
calculating rateable value of railwny, 32, 33 
rating canals, method of, 30 
matters included in, in rating harbour or dock, 40 * 

])T()of of, 39 

railway company, of, calculation arfd proof of paioihial, 31, 32 
inclusion of lunning power tolls in, 35 
“gross value,” meaning of, whore relating to iiieti o[)o!i'^, 115 
gross \alufs, metropolis, a]ipea] against, pioeedun , 123 
guardians, default of payment of county rate by, effect of, 76 
metropolis, c^pr'nses of, how defrayed, 128 
power to appoint valuer, 51 
ratcability lor workhouses, 16, 17 

lime within wlmh c\j>enscs rneuried bv, may be made, 51 
haibour board, raUablo for doeks wdrerc protits de\C)ted to public pui poses, 10 
coniniissionois, extent to which rateable, 8 

dues rnclusicm rn gross recripts m asccitainrng rateable value of 
liar hour under takrng, 40 

undertaking, application ot parochial principle in rating, 41 
lalcahle v due of, ho*v oilculated, 39, 40 
harlioiiis, toIJs m tonncction uuth, when owner rateable for, 9 
higli»\ ly, cxr'inption of p^rsoIlS liable to repair, raiio^e tcnurce, 21 
rate, appeal against, 97 

as generaJ expenses in luial drstrjils, 97, 9S 
e\ernptiorjs fioni, separate, apply to general district rate, 84 
in ii*‘«pect of, 96 
mikmg and (olleetion of, 97 
natuic of, 96 

rating of owners to, 96, 97 • 

hospital, rating of guMinois of a, 17 
hotels, station, ficitment in valuing railway stations, 31 
house lot in apai fluents, liability of owner for rates in respect of, 19 
liability of occupier of, to poor rate, 3, 4 
hundred rate, when made, 77 
hypothetical trii'iiit person called the, 26 

railway, of, method of arniing at piofit of, i3 
improvements, meaning of, in relation to specnl sewers rate, 112 
not subject to gonoral sewers rate, 107 
industrial schools, rat-eability of,, 16 
inhabitant, rating of person as, abolished, 4 
insolvency, jcco\<rv of poor rate in case of, 68 
intake trom a river, inclusion in rateable value of land, 37 
non works, machinery in, taken into account, 28 

joint oreupafion, single hereditament of, several persons may be in, 12 
judge, not disquahlicd on appeal although affected by the rate, 65 
judge's lodgings, county buildings not rateably occupied when used for, It 
justices, allowance of poor rate by, 55, 56 ^ 

disqualification of, at quarter sessions, 65 
special sessions, GO 

lace factory, mactfinory taken into account in, 29 * 

land, coveied with water, partial exemption from general district rate, 86 
inclusion of spring and an intake from a river in ascertaining the rate- 
able value ot, 37 

liability of occupier of, *to poor rate, 3, 4 
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loud, meaning of, fox piiipo‘?es of lighting rate, 100 

rateability when foimmg a cat>chment for waterworks, 6, 7 
rateable value where built on, 27 

used for growth of saleable underwoods, 44 
value proceeds from right to remove portion of 
soil, 27 

rating to lighting rate, 99, 100 

landing-pl KC, ferry, tolN in connection with, when owner rateable for, 9 
Lauds Cliuses Acts, liability of piomoters to poor late extends to county 

rate, 70 

‘ on acquiring land 

undei, 19, bit 

lay im]iTopriators, ratealnlity in respect of tithes, 17, 18 
lead chambers, taken into account m ai living at rateable value, 28, 29 
mines, method of \aluation for lafing purpose*?, 13 
licen’ic, dig for miiioials, to, rateability of licensee in respect of, 7 
lateablc occupation may be confericd hy, 7 
licensed premises, deduction of compensation charge in rating, 30 
pjopcity, consideration of CMst-encc of licence in rating, 41 
metllod of aniving at rateable value of, 12 
valuation of “ tied ” houses, 41 

light railways, '-\emption from rates, extent of power to ordci, 24 
lighthouse, evfmption where occupied by Trinity House or the Board of 
Tiade, 23 

occupation of, may be ratcible, 10 
tolls, non -rateability of, 10 
lighting rate, ippeal ag'nnst and objections to, 100 
bat.is of assessment of, 99 
collection and lecovery of, 101 
duties and babilities of over&eers to, 101 
limitation of amount of, 100 
making and publication of 100 
meanuig of “ land ” for purpose of, 100 
peihons .issessed to, 99 
pui poses and making of, 99 

link-Ime, application ot jurochial principle m rating, 34 
Injuidator, liability for poor lato, 08 

may be in rateable occupation, 11 

liat of proprietors of land, piepaiation os condition precedent to making 
of special sewers rate, 112, 113 
literary societies, evemption of, 21, 22 
loan, power to raise expenses of valuation list by a, 52 
local autholity, non-rateabifity of, public property vested in, 17 

power to Older the latmg of owner instead of oocupiei, 2U 
lating in respect of allotments, 38 
lock dues, apiilication of parochial principle m valuing canals, 39 
locks, tolls m connection uith, when owner rateable foi, 9 
lodger, not a rateable occupiei, 33 

Loudon, Oily of, making of poor and general rate in, 131 
ratmg authority in, 331 

County Council, piecepts i&sucd by, 126, 127 
Customs House, as to exemption of the old, 24 
loss, branch bne, on, no deduction can bejnade for, 33 

ma(hinei\, must be taken into account in arriving at ratealile value, 28, 29 

magistrates, see justiccb. 

mam roads, lepatr of, rating for, 77 

mandamus, levy compelled by, 63 

making of geneial district rate compelled by, 83 

provibional list in metropolis not comp-^llod by, 126 
map, cost of, in coinection with valuation list, bow cliniged, 52 
market gaidcns, partial exemption from general district rate, 86 
tolls, ratcabiUty of. 8 

matron, poison rateable where school occupied by, 30,^11 
meadow laud, partial exemption from general district *rate, 85 
measure of value, actual rent not the, 26 

metalliferous 'hiinea, lights of occupier as to deduction of part rates, 21 
when lessor rateable m respect of, 18 
^•jpeters, inclusions in tenant’s capital m cdte of gas company, 36, 37 

* * ( 8 ) 
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BAT£!S AND MATING^^con^tnwd 

metropoli5» appeal to quarter sessions m, procedure, I2I, 122 
appeals against quinquenmal list m, 120 
assessment committee m, appointment of, 117, 118 
“ metropolis,” definition for rating purposes, 115 
metropolis, demand note for general late in, 130 
equalisation fund m, nature of, 127 
expenses of guardians in, 128 
gen Old I lato, appeal agamst, 130, 131 

basis of assessment in, 12^1 
expenses payable out of, 128 120 
foim and allo\t^ance of, 129 
per'sons ahsessed to, 130 
iiiispectioii of quinquennial list in, 13(> 
making and eolkctioii of general laio in, 129 
meaning of “rateable \aliic” and ” gioss value ' \\here relating 
to, 115 

ob]e( tion to quinquennial li^t in, piDCidiiic, 118, 119 • 
pnuLsioiial list, pioceduie tis to, 125, 126 

purposes of, 121, ljr> * 

(liJiiHiuennidl list in, linal approval ol, 110, 120 
leturns and paitifuKirs foi, ^17 
Gupplrmcntdl list, alteiations peimissible lu, 121 
pioceduie as to, 121 
puiposfs of, 123, 124 
valuatjon list in, effect of, 115, 116 
force m the, 1 1 b 
when piovisional list made in, 116 

quinquennial lest and supplemental list made in the, 116 
metropolitan borough councils, duty as oveiscers with regard to pooi rate, 120 

expenses of, how defrayed, 12H, 129 
police distijct, light of icceavor to isnue piecepts on ovcTscers, 
126 

expenses of, how defrayed 127, 128 
militia, exemption of premises occupied by, 11 
minerals, licence to dig lor, laleability of licensee in respect of, 7 
mines, liability of occuiiicr to poor rate, 4: 
mooiings, 1 iteability of hind in respect of, 8 

municipal corpoiation, not rateable loi management of common 10 
musical BOMcly, exemption of, extent of, 21, 22 

National It illciy, exemption of Eoyal Ar ademy m lespect ot jujit of, 16 
Hiflc A.^sfx latioji, nnn-ratcability of common an occupation of, 7 
uavigation company, laWability m icspect of watcrcoujscs and towing 
paths, 8 

new house, latiiig of, wbcic occupied for first time, b8 • 
valuation li^t, contents and form of, 48 
“new woiks,” meaning of, in relation to special sewers rate, 113 
“ next practicable ” sessions, meaning of, 61, 8U 
notice, appeal agamst boiough rate, ot, piovision as to, SO 
county rate basis, 73, 75 
general district rate, 90 

form and seivjce of, 90 
sewers rate, of, 108 
quimiucnnial list in metropoh*?, of, 120 
of, Lability to rat^e notwithstaiirlmg, 03 
to quarter sessions in metiopolis, 121, 122 
of, 01, 62 

form and contents of, 62, 63 
parties entitled to, 63 
special sessions, of, provision for, 69 
as condition precedent to making of special sewers rate, 112, 113 
deposit of valuation list, of, pioccdure as to, 48 
mtcntion to make general district rate, of, 88 
objection, oi, essential to found an appeal against rate, 68 
to valuation list, of, 49 

quinquenflial list, metropolis, of, provision a» to, 117 
nursery grounds, partial exemption from general district rate, 85 
objection, quinquennial list, metropolis, to, 118, 119 • 

valuation list on deposit, to, limit of, 60 
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objccfion, TaluatioQ Int to, after final appjoval, notici of, 57, 5S 
' lieaiiiig, of, 40, ,i0 

, kmds ot, 57 

notice of, ly 

ijulTicient giound^ of, 40 

occupation, gioiind for liability to rat< b, 1, o 
by bankrupt, 11 
4‘aietaker, 11 

liquidatoi ", 11 
receivei, 11 
servant or agent, 10 

, canals and towing paths, <»f, R 

‘ ( hange of, effect on liability to rate, 67 

Gommissionei of Woods and lon-ts oi Publn Woik" by, 15 
(Vown propel ty, of, 14 

privately, of, 15 

ca-aenKJits and licences as amounting to, 7 
empty picmises may be i at cable as in, 6, 7 
» fiats, of, 12 

barboijis, of, 9 

hcrcdil imentSi sepal atcly let, when, 12 
land bj means of inooiings, of, 8 
tolls, 9 

right of common, of, 10 
local authority subject to public right, by, 17 
must be exclusive to be rateable, 5 
nature of possession to be ratcabk, 1, 5 
ownership may amount to, C 
privileges in maikct as amounting to, 9 
l)ublic administration, for puiposcs of, 11 
officer, by, 15 
purposes, foi, 16, 17 

leformatonea oi industrial schools, of, is rateable, 16 
right to exclude, is rateable, 13 

take maikct tolls as amounting to, 9 
running povver over railvvay as amounting to, 13 
separate use of projicity by several parsons, 12, 13 
single building by tuo m more pcisons, by, 12 
hereditament jointly, 12 

successive or change in, as affecting Jiabilitj l(> ^cwors i.ilc, 111 
* telegiaph premises, of, lb 

tenants at will may be in iatcu,blc, 6 
title not always material to, 5 
in^vcrsities, of, 16, 
occupni, liability to poor rate, 3, 4 

^ limit of recovery of pool rate fioin, whoie ovvnci asbosed, (>9 

may be habit* for special scwcis lato, 111, 115 
()u,irter]y or foi shoiter term, as, light to clcdm t i.ilts, 19 
lights in default of payment by assessed o\mici, 69 
tenant at will may be latcaole a., 5 
offitc. dock undertaking, pcisoii lateable for ot cupation of, 11 
orchuids, partial exemption fiom general distiict rate, 8(» 
outfall works, rating of authuiitics lu respect ol, 10 
ovei seers, bodies to whom rights of, are transfeirLd, 05 

default in payment of county lite by, effect of, 76 
duties and liabilities as tw lighting ia\e, 101 
duty of metropolitan boiough councils as, 120 
expenses of, in making valuation list, how paid, 52 
functions of, m milking valuation lists, 46 
liability as to borough rate, 80, 81 
to costs on appeal, 63 

penalty on failure to pioduce bcoks to boiough council, 
79, SO 

metropolis, functions of, 116 

jjowcT to demalid returns from owners and occupiers, 117 
powers as to provisional hat, 125 

non-cquipliancc with order to amend by, as ground ior appeal, 59 
poor rate levied by, 53 

( 10 ) 
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RATES AND RAXJNO— 

overfareis, right of jp])f'.jl ol, 6f» 

to obic((. to valuation list, 65 
vesting of powcis of, in paii^h counpil, 7.1 
when biipplemental valuation list made by, 61 
owner, agi cement for payment of lates by, m bcu of occupier, 20 
definition ol, 20 

Jiabilify to p\y poor late in full wheie laled, 69 

poor late when in beneficial occupation, 6 
may be rated to poor rate, i 

order tor rating of, instead of occupici, powci of loc‘al auihoiity as 
to, 20 

rateable as well .is occupier to gcneial scweis ial“, 106 • « 

Tjtij.g of, instead of occnpici, to geriei.il distiu t late, 8i 
to highway late, 9b, 97 
small pioperty, of, liability for latcs, 19 
parish impiovcmpiit rale, iiatuic of, 101 

parochial pniRiple, application in lating of biaiich or link-bnf, 31* 

canals, 38, 39 

gas, water and electrical under- 
t.ik]ngs, 3o, 37 

harbftur or doik undertaking, 41 
mines, 43 
valuing ra.lwav^. 31 

calculation and proof of gro^s leei ip<fi of railway on thu, 
31, 32 

“ parochial ” tax, county rate as a, 25, 70 
parson, liability to pooi rate, 3, 4 

rateabilily fis tiUie-owner, 17, 18 
partition arc, is bv Commissioncis of Sewers, of, powers «as to, 105 
pasture land, partial exemption from gcneial district rate, 86 
penally, failuic of overseers to produce books to borough council, on, 79, 80 
liability of owners or occupicis m metiopolis for rcfu'^ing to make 
returns, 117 

refusuig inspection of rate-book, foi, 6G 

valuation list oi poor rate-books, 88 
personal representatives, iccovery of ratc‘s from, 68 
pipes, principle of rating of gas and water companies for, 7 
plans, < ost of, m connection with valuation list, how charged, 62 

preparation as condition picccdent to making of spci lal sewers late, 
112, 113 

plant must be taken into account in aiiiving at rateable value, 28, 23 

plantation, raten.l)le value of land used as a, 44 

police, metropolitan, expenses of, how defrayed, 127, 128 

ofheer, m.ay be in rateable occupation? 15 • 

rateable for quarters in his peisonaJ occupation, 14 
offices, exemption from lates, 14 
quaiteis, exemption from rates, 14 
polling station, not rateable in unoccupied house, 23 
poor persons, cx' usal from payment of rates, 68 
rate, a “ public " tax, 25 

allowance by justices, 65, 56 
amount for which may be made, 54 

“poor rate and other charges at present colleetcd with it,” wlut is included 
m, 25 • 

poor rate, appeal against, notice of objection necessary to, 68 
basis of assessment for, 64 
by whom levied, 63 

change of occupation as affecting liability to, 67 

City of London, in the, makmg of, 131 

collection of, and of arrears, 66 

demand of,, necessity foi, 66, 67 

expenses which may be met by, 63, 54 

follows the valuation list as to rateable value, 47 

general liability to, 3, 4 

inability to pay, cxcusal of payment, 68 » 

inspection of books relatmg to, for purposes at geneial distiict 
rate, 88 * 

levy compelled by mandamus, 53 

( 11 ) 
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ijool rate, liability of owner assessed to the, 60 

to, notwithstanding appeal pending, 63 

‘ mctropoliii, duty of borough councils as overseers with regard to, 126 

no amendment or abandonment of, allowed, 56, 67 
notice of, provision for publication, 66 
period for which levied, 63 
running, 68 

property included m, 66 

jjrovisions lelatmg to, apply to special expenses rate, 95, 96 
purposes for which levied, 53 
lepayment of, when ordered, 64, 65 
< * tender of, must be accepted when m full, 67 

title and form of, 64 

po'^fsosion, nature of, amounting to rateable occupation, 4, 5 
post ofiico, exemption from rates, 14 

poverty, excusal ot ]iayment of gencial district rate on account of, 94 
pirxcpts, collection of county rate by means of, 7b 
, demand of county contribution by, 
plem^^es, rondition aflecting the rateable value, 27 
intention to occupy, lateability created by, 6 
piernium, addition made* for, in ariiving at the latcablo value, 2h 
pre-':crjption, elTecr of liability by, on liability of ComraiShoncr-^, 103 
pie^entment of a jury, no appeal against general sewers rate levied upon the, 
109 

pii on nfti(ci, may be m latcablc occupation, H, 16 
piivate improvement expensesj as to nature of expenses to beeome, 98 
rate, levying in rural districts, 99 

liability of occupier and owner to, 98 
nature of, in urban districts, 08 
pj oviBions applicable to, 98 
ledemption of, 98 

proircdiiigs lecovery of gencial district labe, for, 91, 92 
piofit, occupation may be latcable although not for, 6 
piotii,s, me thod of inquiry into when affecting rateable value, 28 
w’hen not to be inquired into, 27 

t.iken into tonsidei itiou to aiijvc aUth^' latcahle value, 27, 28 
pjoiifcional libt, metropolis, effect on current general rate, 12b 

no appeal against, 120 
proccduie as to, 125, 126 
• purposes of, 124 

when made, 116 
nature and object of, 125 

puldie chanty, meaning of occupation of piojierly “ for purposes of,” 2 “ 

lUaltn .\cts, expenses* incurred in exctmtion of, by means of gctiiraJ 
(iKlrict rate, 83 

' piil»lif housf, nulhod of arriving at rateable value of, 42 
paih, no rateable occupation jn respect of, 17 
purpObCb, luting of pioperty occupied for, 16 
qu alter sesbiums, ajipeal against gcneiai district late to, 89 

scweis late is to next, 108, 109 
from order for p lymcnt of general district late to, 93 
special scibions to, 60 
is to county, where boiougli not held, 61 
lies to ” next practicable,” 61 
to, entry and respite of, 62 
practice on, 64 

disqualification of justices at, 65 

grounds of appeal where direct to, 61 

juiisdictiou, on appeal, 60, 61 

notiCe of appeal to, 61, 63 

power to order repayment of idle, 64, 65 

powers on appeal, 64 

agamst borough rate, 80 

county rate, 76, 76 

• basib, 73, 74 

. general district rate, 90 1 

* from general sewers rate, 109 

<^arteily tenants, rights as to deduction of ra^ from rent, 19 

( 12 ) 
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RATES AND RATfN(3 — continued 

quinqueuuidl list, me^jopolis, appeal against, 120 

appioval and rcdi'posit of li&t ^n, fl9 
iin.il ap]noval ol, Hi), 120 
functions of overseas as to, ]1)>, 117 
hearing of ohjtK'tious to alteiaLions in, 119 
iii'^pcLtion of, 120 
objo< tions to, 118, 110 
returns and particulars for, 317 
tran*^mis,'.,t»n by ovcrscoiss to jsa siiiLiit com- 
miti'M*, 118 

vahuition list in foicc in the, 116 

when in i(b , 136 • 

lack lent, meaning of, 113 

1 agL'^ed bool pi t miscs, exemption ot , 22 

I iilnay fompanv, lunnirig poweis of, iitiiig of, IB 

premises, machines t ikon into account in latiiiLv 29 

poition OKiipicd by cimI men bant on, i iiiug ot, IB 
jatiiig of bookstalls on, IB 

ratealjlc value of, how a.sceitaiin*d, .11 • 

poition 111 p'liticiil'ii })itisb, bow anived at, 30, B1 
station fund, dtdmtion m respfct of, Bti 

hotel'', bow treated in valuing lailway stations, 31 
treatment of advcitiscim nt luuidinps in Miliung, 31 
coal mciehiiitV vards in v lining, 31 
r( fJ^sJllncIlt looms in viIuhilt 31 

railways, didiicliun of woiknig e\pciis« s fiom giCtes ie(ei|)ls in \ lining, 32 
exemption fiom general di^liift lat/C’, extent ot, 78 
paitial exemption fiom general district rale, 80 
rating ol wharves and docks coiineited with, '10 
late “in gio'-s,'’ power of Commissioners ot Sewers to make, 105 
for wrhieh may )»c itMde IDA 

latcable occupation, as giound for liability to poor rate, 4 
tor purposes of g<‘aeial seweis i itc, 107 
natuie of, 6 

value, aecommodation as affecting, 27 
as to myanmg of, 11 “> 
a.sscfismout of poor rat(‘ upon the, 25 
brickfields, chalk or gravel pits, how asecrtaiiif'd, 43 
canals, of, methods of ai'Cort aiiuiig, 38, 39 
<apital value as evidence of, 28 , 

cemeteijo, of, how ascutaincd, 43, 44 
coal nunc, how ascertained, 12, 43 

tompeiisation levy on licensed house not deduited m c.i living 
at, 41 • • 

condition of iiiernises as affecting, 27 

deiluetions made ui iMiculatmg, 29, .40 f X 

aJiiving at, 33, 34 

dediK’tioijs made in ealculating, 29, 3*) 
effect of a premium or burdensome covenant on, 26 
ehxtiical undertakings, of, vaJuation and apportionment of, • 
38 

etnjily premnsea oi in eeoverablc rent do not affect, 26 
gas, water and electrical undertaking, of, how ascii lamed, 

35, 36 • 

liaibuUT or dock undcituking, of, basis of calculation, 39, 40 
iu( lusion of spiing and intale from a nvei in, of land, 37 
iiidiioctly productive portions of gas undertakings, how ascer- 

tamed, 38 

watei undertaking, of, how* 
obtained, 37 

land built on, of, 27 

used as a plantation, of, 44 ^ 

machinery and plant must be taken into account in arriving 
• at, 28, 29 

“ rate.able value,” meaning of, 26 • 

where relating to metiopolw, 115 

rateable value, method of ascei taming on parochial pnn< iplo of gas, wabw 
and electrical undertak^gs, 36, 37 

( 18 ) 
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RATES AND RATING— c<w<i»tterf 

lat'Cable valuo, pooi rate follows valuation list as to, 47 

poition of lailway undertaking in particular parish, how 
« arrived at, 30, 31 

purposes of borough rate, for, basis of, 79 
lailway, of, deductions from gross receipts m arriving at, 
32, 33 

how ajsccrtaincd, 31 

special expenses rate, for purposes of, 96 
strike held not to affect the, 27 
tin, lead, or copper miuf's, of, how ascertained, 43 
tithe rentcliarge, of, method of ascertamiiier, 16 
t where rent includes paj^ments for tilings otlier th in occupa- 

tion, 2G 

values, metropolis, appeal against total, provi'.ion as to, 123 
rate-book, inspection of, rights of persons rated as to, 66 
prciduction ^is evidence, 66 
^ on appeal to qu liter sessions, 64 

rate-books, production beloie assessment committee, 47 
ratepayer, dofinition of, 118, 121 
ratepayer‘s, remedies of, 67 — 66 

late-rcceipt check-hook, ‘duty to keep and give receipts ffnm, C7 
lates and taxes, deductions fiom rental value in reape(‘t of, 2‘) 

deduction from lailway expeiiisos in ainving at lateablc value, 32 
rattone tenures, exemption of prisons lialde to repair the highway, 21 
receiver, liability for poor rate, 68 
rateable occupation by, 11 

recognisances, anpcllmt agaimst gcncial district rate must enter into, 90 
redemption, piivale imp ro vein cut rate, of, 98 
reformatory schools, late ability of, 16 

refreshment loonis, tieatment in valuing railway stations, 31 
rent, mcasuie of value is not the actual, 26 

rental value, considerations taken into account in estimating, 26 
deductions made to ainvc at the, 29, 30 
Tcntcharge, rateabihty where substituted for tithe^, 18 
retorts, taken into account in rating gosvvoiks, 20 

levaluation, none for purposes of supplement a 1 list in metropolis, 121 
iight'i of common, evercisc of, may be rate.ihle occupilion, 10 
Iloyal Academy, exemption as to part of ^Jational Galleiy, 15 
ro>al palace, rateability of occupier of looms m, 6 

site in, 15 

running ‘lines, what are, for rating purposes, 31 

powds, inclusion of tolls paid in lespcct of, in gro=?s receipts, 3"» 
rateable occupation by railway < ompaiiy in ro^pet t of, 13 
lural districts# nature of highway rate in, 97, 98 

pow’crs of authoiity as to piivate improvement expenses m, 99 
saleable underwoods, rateable value of land used for growth of, 41 
win II to be rated, 44 

school, persons rateable where occupied by matron, 10, 11 
schools, Government, ratoalnlity of, 15 

rateability of education authoiity for its, 16 
ficientitic societies, exemption of, 21, 22 
seaside lodging-houses, rateaoility although unoccupied, C, 7 
shops, rateable although unorcupied, 6, 7 
separate lettings, how rated, 12, 13 

use, rateability of peisons having,* how asecitamrd, 12, 13 
Serjeants* Inn, as to exemption of, 21 

servant, person rateable when premises occupied by, 10, 11 
seivants, ambassadors, of, exemption from rates, 17" 

Cl own, when not lateable, 14 
sewage authority, rateable for its woiks, 16 
farm, nteability of ttmant of, 7, 8 

rating of authorities m respect of, 16 
• sewers rate, and see general sewers rate, special sewers rate, 
authorities by whom levied, 102 
nature qf, 101, 102 • 

not a parliamentary tax,” 103 
rates, clas'.iacatiou of, 103 

shippers, not rateable m respect of office occupied m docks, 13 

( 14 > ‘ 
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RATES AND RATJN(3 — continued. 
sidiugs, metbod of valuing, 31 
signsd boxes, rating of, 31 

sinking fund, for renewaJs, deductions may be made for, 30 ' 

• slot meters, inclusion m value of ten ant’s capital in case of ga‘^ company. 36 
sluice, occupation of, may be rateable, 8 
sluices, tolls in connection with, when owner rateable for, 9 
small property, liability ot owner in place of occujner for rates of, 19 
tenements, power to compound m respect ot rates of, 20 
“solely for public purposes,” meaning of, 25 

fc»pO(’iai cdsr, limy be stated m respect ot an oidcr foi payment of general 
di<;trict rate, 93 

county purpose, scpaiate rate made for, 74 
expenses, as to dcfimlion of, 94 

rate, application of provisions relating to pool rate to, 95, 90 
how levied, 96 
iiatuie of, 91 
persons assessed to, 96 
lateable value for purposes of, 96 
retrospective effect of, 95 
sessions, disqualification of lusticcs at, GO 
grounds of appeal to, 69 • 

holding ot, provisions as to, 50 
juiisdiction on heaiing appeal, CO 

metropolis, hearing ot appeals against quinquennial list of, 
120 

^misdiction and powers of, 120, 121 
no pow’cr to lospitc the appeal, 60 
notice of appeal to, provision foi, 69 
sewers rate, areas liable to be rated to the, 113 
collection and lecovciy of, 114 
conditions pieccdent to making of, 112, 113 
definition of, 112 

lands in lespect of which levied, 113 

making the, piocidure as to, 114 

may be colUcted from otcujaci, 111, 115 

not a tenant’s rate, 113, 111 

owuei V liability to, 113 

remedies of ratepayers as to, J14 

sporting rights, ineliision of value of, in ascertaining the rateable value of 
land, 41, 45 ^ 

liability of occupier of, to poor rate, 4 
meaning of, 4 
rating of, provision for, 21 
rights of occupici as to rates of, 44 it 

spring, supply ot water from, inclusion m rateable value of land, 37 
stall-kcepci, when not rateable, 10 
stallage, tolls lor, ratcability of, 9, 10 
stations, method of valuing, 31 

statutable deductions, exjx uses included in, on valuing railway, 34 
made in calculating the rateable value, 30 
what aic, 26 

steam engines, taken into account m arriving at rateable value, 28 
steelyard, machinci}'^ in, taken into account, 28 
strike, rateable value not affected^ by, 27 
summons, goneial district rate, for, procedure, 91 

issue for lalc made by drainage board, procoduie, 110 
jurisdiction of the court on the hearing of, foi gem ral district rate, 
92, 93 

non-payment of general sew’^ers rate, procedure, 109, 110 
Sunday schools, exemption ot, 22 

supplemental list, metropolis, alterations peimissxble in, 124 

procedure with regard to, 124 
purposes of, 123, 124 
when made, 116 

valuation list, method of makmg and approving, 51 

when made by the assessment committee, 61 
overseers, 61 • 

surveyor of taxes, right to object to quinquennial list m metropolis, 118 

* ( 15 ) 
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swmgbcidge, rating of tennnt of tolls of, 8 

telegraph appaiatus, rating of, wlion m tho nature of an easement 7 

premises, rateability of, 16 ^ 

wires, rating of, where appropriated to private rompaiiy, 13 
telegraphs, exemption of propeity icquired for, extent of, 21 
telephone appaiatus, rating of, when in the nature ot an easement, 7 
temporary structuies, rateability ot, 1 
tenant at wili, may be rateable as orcnpiei, 5 

fmm year to }ear, Mipposition as to term of, 26 
tenant's capital, inclu'ions m, in case of gas company, 36 
V ilin ot tiig may be iin Inch d in, 40 
vvli ii m.iy ho included in, on v lining lailways, 3S 
rat>o, spfdjl srws'Ts rate not witliin the dchriiliun of, J13, 111 
tender, poor rate, ot, must be accc]dcd when in full, 07 
tenements, assessment of ownei m ic.spf< b of, 87 

territorial foKc, cxeniption of buildings oMlusively or nupied liy, 11 
Thames Embankincul, exemption of, 24 
tk d house, valued as if fico, 11 

tin mincf., nulhod ot v.aluation for rating puiposes, 43 

tithe commutation rentcharge, pailial cKmnption fiom general di'^tiict late, 86 
r^ntchaigcs, raleabdity of, 18 
partial exem])Lion when atlnthed to a benefice, 23 

rentchaige, deduction in aniving at i at cable vaJur rnu'-t be m elt ot JO 
method of asccrtaaiiing rateable value, 1.1 
under Titbe Act, 18oJ, rattabiljly of, 18 
tithes, liability of occupier of, to poor ratr^, 3, 1 

partial exLinpUon fiom general di^tiut rate, 8.3 
rating ol owners of, 17, 18 
title, rat/’abiljfy does not depend upon, 5 

toll-biidgcs, toils ju connection with, when owner rat(‘ ible foi, 9 
toll-free bridge, not rateable when public the only oc( iipiers, 17 
“toll tlioioiigh," uon-r.at,enbiiity of, 9 

tolls, ap])lication of paiochial principle to, in rating canals, 31? 
imlii'^ion in gioss receipts of railway comp my, 35 
lighthouse, ot a, non-T»itcability oi, 10 
miiket, rateability of, 9 
not likable per 8 

rateability when taken in Kspeet of laleable occupation uL land, 8, 9 
stallage, for, rateability of, 9, 10 
swing-bridge, ol, rating of kmaiit of, 8 
towing-path, piitial exemption of land used a.s, fioin general distiu t i.ite, 

latcability of company in respect of poitious of electric cables, 13 
trade, piohts of, when taken into considoiation, 27, 28 
tramways* method of valuationj of, 38 

rateability of company in respect of poitions of eleetiic cables, 13 
trustees, lights of common, rateability of, 10 

tug, inclusion in tenant's capital in ascertaining value of harbour uti<lcr- 
taking, 40 

tunnel, rateability where constructed by mmiiig company, 7 
twelve months," meaning of, 123 

Unemployed Workmen Aft, 1905, metropolis, difi.iying of expenses under, 128 
Union Assessment Acts, regulation of valuation lists by, 45, lu 
Universities, rateability of, 16 

unoccupied premises, general distnct rate not chargeable on, 94 
urban parishes, duties and liabilities of ovorscois in, may be transferred, lt> 
valuation, gas, water and electrical undei takings, of, basis of, 35, 35 
list, allcration in, power of assesbinent committee as to, 50 
approval of, 50 
as basis for borough rate, 79 
charges of expenses as to, on common fund, 52 
expenses of, overseers as to, bow paid, 52 

when may be chaiged on the paiisb, 53 
hnal approval of altered, 60, 51 
functions of assessment committee as tjO, 46 
overseers in, 46 

inspection for purposes ot general drstnet rate, 88 
of, power of interested poisons as to, 49 
metropolis, appeal on ginund of absence of, 123 

( 16 ^ 
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BATES AND RATING— eotUtnued 

valuation list, metropolis, current “quinquennial.” list as, 116 
effect of, 116, 116 
nature of, in force, 47, 48 
* new, contents and form of, 48 

procedure on making the, 48 
notice of objection to, after final approval, 67, 68 
objection to, as remedy against asbcsfamcnt to general difitiict 
rate, 89 

notice icquiiod on, 49 
objections to, kinds o£, 67 
poor I ale follows, j*s to lateable value, 47 

])owcr of county i.itc ba^'^is committee to direct a, 72 • ^ 

quarter sc-ssions may order, on appeal against county rate 
basis, 74 

lodeposit after alteration, 60 
icguldtion of, by Unmn Asm Fsnicni Acts, 46, Ifi 
light of ovorsGCis to object to, 66 
signature and deposit of, 18 
special cxpcubcs late follows, 96 
tiaiismussion to asaC'^siuent < ommittec, 49 
VI birr, appointment for making new oi ■‘UjiplcmenfcaJ valuation li I, M 
lemunciation of, 62 
lestiy, as to tiansfer of powers of, 71 
ar, liability to poor laU*, 1 
rateability as tithe-own or, 17 
voluntary schools, cxem]»ljan ot, extent of, 22, 22 
volunteer stoirhouscs, exemption fiom ritet>, It 
vv igon-way, user of land by way of, may be rateable, 7 
AVar Oflfiee, exemption Xioni rates, 14 
wiiehoii-.eb, lating where situate in dockb, 41 
unoccupied, when rateable, 6, 7 
watch late, tissessmcnt loi purpoacs of, 81, 83 

boroughs in whieh may be levied, 81 
collection and recovery of, 82 
lestnctions on levying, 81 
when iniy be m,ule, 62 

vvatei compatiies, lateabilily toi use of land, 6 

fiaitial exenijilLon of land covered with, fiom g< tieral district ntc, 86 
late, natiiie oi a, 29 

uiuicitakiug, application pf parochial piinciplc in rating, 
ba^iM of valuation of, 35, 3b 
indiK'Ctlv productive jiorlions of, what aie, 37 
rateable \ ilae of indiicetly piodiutive portions ol, low 
ariivod at, 37 • • 

VV’ itciwoiks, partial cAcuijitiou troni general distiiit late, 86 
lalcabilil V of land forming latiJimfiiit loi, 6, 7 
weekly tenants, lights as to deducting rates fiom rmt, 19 
vv halves, lating ol, where connected with railways, 10 
vMiidiog-up, piionty of poor rate m, 68 

latcable occupation by lujmdators in, 11 
woodlands, liability of occupier to poor rate, 4 

paiiial exemption from general district rate, 85 
rateable value oi, how ascertained, 44 
woikuig expenses, deduction frorp gro^s receipts of railway, 33 
woiks, lateability of unoccupied, when kept as a ^taMd-by, 6, 7 
jcai, definition of, 110, 124 

BEAL pnoPEirrr and chattels real, 

abeyance, freehold must not be m, 216 
absolute ownership, none in land, 138, 139 

title, conversion of possessory title into, 316 

leasdiolds, to, registration m land registry, 314 
proof necessary to registration of, 315 
regfetjation in Land Registry, effect of,»313 
account, liability of joint tenants and tenants m common to, 211 
acknowledged deed, married woman’s power to dispose of property by, 398, , 

299 
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RKAL PROPERTY AND CHATTELS mA.\^conttntied, 
cicknovylcdged deed, voluntary nature of, 326, 326 
action m ejectment, couits m which, may be brought, 325 
lessee for yeaiis’ right to bring, 321, 326 
modrrn form of, 325, 326 
rccoveiy of land, for, how toimerly btought, 32 1 

joinder of claims in, 32b, 327 
lights reserved to fieeholdeis m respect of, IH) 
aduJtery, uhcu estate by the curtesv not defeat (*d by, 183 
wife’s right to dower forfeited by, 136 
adverse possession, esUto arising by, 283 
advowson in gros^, how passed, Ibl 
* alien, di&entailmcnt by, mode of, 25i> 

alif nation, abolition of fines on, extent ot, 148 

coutingent and exccutoiy intcicbts. nghtb a-f- to, 281 

efltet of Statute Qum Emptoics on right of 111, 115 

former means of, 143 

land under the feudil system, of, 286 

mortmain, in, what amounts to, 330, 331 

origin of complete power of, 28b 

pait of estate by subinfeudation, of, 143, lit 

Quii Empt6rcs as affecting right of, 288 

rcstramt on, right to impose, 287, 288 

righis of owniu in fee simple as to, 167, 168 

tenant for life’s powers of, 177, 178 

2 iur autre iir, by, ngbts as to, 173, 180 
transfer by, as affecting the loid, 287 
allodium, m'aiiing of, 133 

ani lent demesne, former immunities applicable to tenanUs in. 160 
origin of, 148, 143 
tcnuie in, nature of, 160, 161 
freeholds, nature of, 149, 150 
origin of, 148 

appearance, action for recovery of land, in, rights as to, 328 

judgment m action to recover land in default of, 323 
appendant, incoiporeal hereditaments may be, 162 
appointment, lemamder subject to power of, 220 
appurtenant, incorpoical hereditaments may Be, ll)2 
armour, as an heirloom, 240 
assignment, dower, of, 19b, 197 
“ asv^ns,” estate not enlaagcd by use of woid, 165 
assurance, kinds by which land tianofcried, 290 

necessary to operation of Statute of Hsc'', 281 
real property, of, form of, 301 
alturument, compelled on tiarisfcr of seignioiy, 289 
bankrupt, discntailmeiit by, mode of, 256 
bankruptcy, no hmitation to self until, 174 

offiec of protector, not affected by, 254 
bargain and sale, avoidance of conveyance by feoffment by, 233 
operation of a, 293 
barring, estate tail, of, 247 — 260 
base fee, creation by non-statutoiy disposition, 263 
enlargement by union of estates, 263 
into fee simple, 263 
how created, 2G3 
meaning of, 263 
nature of an estate as a, 262 

Bedford Level, registration of lands within the, purposes of, 307, 308 
bequest, widow’s right to, barred by, 194 

birth of issue, necessary to husband’s estate by the curtesy, 186 

Board of Agricultuie and Fisheries, parties who may apply to, for an order for 

exchange, 296, 297 
power to Older an exchange, 296 
valuation and order for exchange by, 
297 

* when order cannot be made by, 297 

borough-English, extent of dower by custom of, 190 
nature of custom of, 165 
origin of, 149 
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RKAL PKOPISRTy AND CHATTJSLS REAL 
breach of condition, foifciturc of estate on, 331 
burden of proof, ab to death ot ceUwi qtie vie, 183 
biugage tenure, nature of, 155 

• < iiiition against rcgisti.ition in Land llcgibiiy, power to lodge, 31 i, 321 
( aveat. right to legibter m Yorkshire rceistry, 307 
(“citiluMle, Ace land ceitificate 
< e I HI que truht^ right to title decdjs, 239 
use, nature of a, 273 

neec^bity for, wheie Stalutt., of Uses opei.it cs, 27.3 
nr, death ol, burden of pioot as to, 183 

liability of ten.int jtiwr aulre vtr holding over aft'^r death of 
183 • 

who IS the, 178 

Lh.iJg'i, oariccllation in part disUiaige of legistcred, 317, 318 
creation by entry in L.aiid hegistr\, 317 
limited operation of registered, 317 
]>rioiity over dower, 191 
rcgistci, at Land Itcgiatry, contents of, .310 
tenant m dowser may be liable for interest on, 199 
transfer of rcjgistcrrd, 319 
void stipulations relating to registered, 317 
rhartrr of feoffmcint, livery of sei«>in acrompanud b> , 291 
chattel real, definition of, lb3, lb4 
term of years as a, 138 
chattels, in the nature of hen looms, 241 

personal, when devolving on the horr, 2!iS 

real, division of real property into real estate and, 13S 

husband’s light to deal with wile’s, ejctcnt ot, 000, 301 
ehuf lent, nature of, 286 
chivalry, tenure iii, nature of, 140 
class, coritmgcnt remamders m favour of a, 225 
spiingijig devise to a, nature of, 234 
collateral limitation, nature of estate of, 170, 171 
“common lucoveiy,” barring estate by, process of, 247 
common ircovery, effect of, 248 

socage, natuie of kuiuie in, 148 
condition, estate upon, ho\^ defeated, 169, 170 

liability of estate to forfeiture on breach of, 331 
validity of giant of estate upon, 170 
conditional fee, clioet of St.it ate Do Donis on a, 172 
powers of owner of, 173 
fees, natnic of, 172 

conduct, severance of joint tenancy by, 206 

consent, piotcetor ot settlement, of, rules relating to, 2.*)7, 268 * 

eontiijgcnt interest, alienation of, rights as te, 289 

icmaindcr, distinguished from exexjutery devise, 232, 233 
execution of use when a, 282 
must be supported by preceding estate, 2J2, 22.1 
nature of, 220 

not defeated by determination of the pailicular estate, 
226 

lemainder expectant on, 219 

treatment of posthumous child entitled undir a, 223 
vesting of, 223 

when capable of taking effeci as a springing or shift- 
ing use, 226 

lemaind^'fs, alternate limitation of, 219 
classaficalion of, 220—222 
examples of, 220 — ^223 
in favour of a class, 225 
liability to destruction, 224, 225 
protection by statute, 226, 226 
in copyholders, 224 
^ of, effect of, 226 

contract for sale, by one of two joint tenants, effect of, 2^6 
contribution, when jomt tenant may be charged with, 204 
contributory negligence, right to indemnity lorfeited by, 32 l 
“convey,” effect of use of woid, 294 

* ( 19 ) 
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REAL PROPERTY AND CHATTELS lil&Ah—caniinurd. 
conveyance, real pioperty, of, foim of, 301 
convict/ disent ailment by, mode of, 2f»0 
co-owners, right to title deeds as bUv^cen 230 
co-own ership, classes of, 199 
coparcenary, cieation of, 210 

how determined, 211 
incidents of, 210, 211 

coparccnei, alienation of shaie by, effect of, 211 
copyhold tenure, incidents of, 149 
copj holders, oiigm of customary eouj'te for, 143 
copyholds, application of lule in Shelley's Case to, limit al ions of, 227 
exemption Xiom piOMsions oi Dower Act, I9t 
grant m f( c ol, 1G6 

to giantec and heirs of his body, effect of, 172 
p.issing under a will, 138 

(orpoialion sole, giant to, in fee simple, words of limitation necessary, 
lQ/1 

( Ol porations, power to hold propeity in joint t,euancy, 201, 2U2 
cofpoie.il hci f'dit'ipiprit., conveyance by feoffment, Ijow avoided, 293 
dcfinirion ot, 160 

I osts, action to assign dower, of, when allowed, 197 
court baion, ougiu of, 113 

1 ovenant to settle, by one of two joint tenants, effect of, 205 
(bown, estate tail nob barrablc where reversion remains in the, 2bl 
cuitcsj, estate by the, hnth of issue necessary to husbands issue, 186 
how defeated, 188, 189 
divc&tcd, 1S5, 18b 
n iture of, 183 

properly in which e'K:istiiig, 183, 18t 
rights and powcis of tenant of, 187 
wlicn existing in icspcct of reversions and remainders, 
185 

customary couits, ongm of, 1J3 

freeholds, nature of, 149 

De Donib, alienation of estates tail a«; affci led bv Stituto, 247 
( oriditioiial fees as aikeied by, 172, 211 
cff< et ot statute, 288 

death, devolution of title deeds upon, 210 
declaration of use, effect of, 277 

^ to b<ir dower, effect of, 194 

deed ac*kuowledgcd, m.iiiicd woman’s power to dispose of pTo]>crty by, 299 
voluntary uatuie of, 299, 300 
surrender must be made by, 293 
deeds, regiitiation in Midiiltsex, 301 — 304 

default of appe.iniu c, judgment m action for rccovciy of land in, 328 
(It fence, judgment in action loi recovciy of land in, 329, 3 JO 
defendant, m aetioii to iccovcr land, jilca when in poss'^ssion, 329 
defendants, joinder of, in action foi iccovcry of land, 327 
de*?ccnt, sfweiaiice of tenancy m common by, 210 
determinable fee, effect o± dibentailmcnt on, 250 

enlaigf'mcnt into al)soIule fre simple, 171 
natuie of, 17i), 171 
powers of owner of, 173 
when an exocutoiy inj.eiest, 235 
devise, joint tenancy may aiise fiom, 200 

widow ’b right to dower baircd by, 194 
devolution, estate pur autre vie, oi, 180 

dibcgtail, consent of piotector of settlement, wdicn necc-ssary to, 257 
deed essential to, effectual, 255 
defective, not made good m equity, 358 

effect as legaids estates linuted after estate tail, 268, 259 

mtcicbt of tenant m tail after, 259 

niaincd woman, by, powers, 265, 25b 

method of, prioi to 1834 ,247 , 

right in whom subsisting, 250 

statutory, effect of, 249 

disentailing deed, necessity for enrolment, 256, 367 
disseism, joint tenancy ma^ arise from, 200 
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REAL PBOPEKTT AND CHATTELS BEAL— 

divorce, estate by the curtesy deleated by, 188 

right to dower or frcobench extinguished by, 195 
• Domesday J3ook, as cvidenre that manor is ancient demesne, 150 
Dower Act, ]8»'? detinition of “land” in, 19” 
dower, jse a/sr? tenant in dnwer 

agreement not to bu, t fleet of, l‘‘r> 
alien worn in not entitled to, Ih't 
assignment of, by meU^ and bonntis, 395, 197 
metliod of, 19(> 

persons entitled to make, 196 
time of, 196 

costs of action to ign, when allowed, 107 

dctlaiation liaiimg, (fleet of, 101 

devise 01 betpie'^t to widow as a bar to, 194 

estate of widow afUT as-,igninrnt of, 198 

extent of, by oiLstoin ol borough-Dnglish, 190 

fxtinguLshed by divoiee, 195, 190 

gavelkind land as subiect to, 189, 190 

nature of estate in, 152, 180, 190 

not attached to (otate pur atiln‘ ne, 191 , 

pnoiity of ohaip(s ov(m, 101 

property to wbidi nglit e\teiid., 190 

provision in lieu ol, as a bar, 19^^ 

lei every of, 107 

release by widow, 195 

light to, out of ( oloni.il lands, upon wbafc ileyieiidnig, 189 
iigbUs and liibililies of tenant in, 108 
sale of land subject to, 198 

seisin of husbind, ncxessaiy to light to, 19 1, 192 
bt ifutory restriction of, 192, 194 
substitution of rent for, 107 
Idiamy in common os subject to, 192 
uses to bar, 102, 193 
widow’s (piaiantine in icbition to, 196 
wife miy agrc’e to prcx hide heiMlf fjom, 195 
easements, as ineoipouat Iiei edit aments, 161 
ej(3Ctnieiit, modem lonn of a( tion, 325, 3J(> 

Tocovciy of land by lessee for ye^irs by art ion in, 324, 

tenant Xoi toim ot years' light to, 147 • 

election, b\ wik on gilt of iegaciei; to will to hciself <md husband, etfect 
of, 187, 188 

(inblemeiils, light of poison il n presi nUatives of tenant foi^ lit(* to, 177 
tenant in dowci to, 108 

enjoyment, extent to which ownci m fee simple has Tight of, 10/ 
right of tenant for life to, 175 

j ur autre vte to, 179 
cnlaigement, base fee into f(*e simple, .of, 262, 2b3 

term of yeaxs into fee simple, ot, 268 — 270 

effect of exercise of power, 269, 
270 

enr<ilment, disentailing deed, of, necessity for, 256, 257 

time and place for, 266, 267 
entail, consent necessary to bar* the, 260, 251 

equitable contingent remainder, when not deflated by failure of piior par- 
tii iilar estate, 226 

estates, application of rule in 8helley*s Case to, 227 
fee, words of limitation neeessaiy to pasa, 166 
intercfiits m land, sources of, 283 
waste, owner in fee simple may be liable for, 1 07 
tenant for life may be only liable to, 17G 
escheat, effect on right to dower, 392 

liability of estate in fee to, 145, 164 
when ffie simple absolute may, 213 
land may, 331, 832 

” escuage,” commuting of service for payment of, 140 , 

estate by the curtesy, birth of issue necessary to husband's, 186 
bow (^feated, 188, 189 
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IBAL PliOPERTY AND CHATTELS ViRAJr-conUnued. 
fcstatp by the cmtosy, bow divested, 186 
nature of, 183 
none in joint tenancy, 186 
property m which enjoyed, 183, 184 
when existing in respect uf revcibions and loinuiuuuio, 
186 

Wife’s seism necessary to, 184, 186 
for life, arising by express grant, 174 
how Cl fated, 173 
may be determinable, 174 
implied, 174 

' nature of, 173 

icvcrler of, 146 
year*?, see also term of years 

essentials to creation of, 265 
oiigin of, 264, 265 
• incidents of, 167, 168 
, in dower, nature of, 189, 190 

notice protecting, when of registered land, 320 
fee simple, ngilure of, 115, 164, 165 
tail, ereatnin by limitation “in tail,” 246, 247 
m< arimg of, 162, 163 

pur autre vie, apphoation of rule m Shelley's Case to, 227 
as subjee b of an executoiy (k'\ jso, 236 
creation of, 178, 179 
disposal by mil, 181 
do\\er cannot attach to, 191 
geneial occupant of, when may enter, 181 
limitation of, 180 
nature of, 178 
tail, barring by tine, 218, 249 

common recovery as a bar to, effect of, 218 
creation by limitation to “hens of the body,” 213, 214 
devolution on death of t/Ciiant in tail, 261 
discntailmcnt of, 217, 248 
executory estate on, effect of, 235 » 

general, nature of, 212 
iiow may be restricted, 212, 243 
limitation to heirs “male” or “female,” 215, 246 
* not bailable wheie created by pi i vale Act, 201 
reversion in Ciown, 26 J 

barred by tenant m tail after possibility of issue extinct, 260 
created of gavelkind to eldest son, 164 
origin of, 241, 242 
special, how may be restricted, 243 
term of years not subject to limitation as an, 266, 267 
upon condition, creation of, 168, 169 
how defeated, 169 

estates of inheritance, grant of a fee conferring, 145 
tail, classification of, 213 
estovers, right of tenant for life to, 17 d 

exchange, Board of Agi.icultuie and Fisheries* power to order, 296 
deed necessary to valid, 296 
equality in value necessary to 'order for, 297 
how effected at common law, 295 
mulual conveyance as effecting 295, 296 

parties who may apply for older of the Board of Agiicultuie and 
Fishcjics as to, 296, 297 
where interest of parlies limited, 296, 296 
executoiy devise, estate pur autre vte as subject of, 236 
tail as affected by, 235 

right of owner in fee simple as affected by, 167 
term of years, of, and limitation of trusts of term, rules 
governmg, 268 * 

\^tien becoming a remainder, 236 
gift^over, effect on right to dower, 192 
interest, alienation of, rights as to, 289 

comparison with estate ly remainder, 217 
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executory interest, defeasance of, 237 ^ 

determinable fee as an, 234, 23a 

eflcct where given on two ludepeudent events where out# 
illegal. 230, 237 

natuie of inteicst whether remaindei or, how detoiraiiifd, 
230 

uses by way of, creation of, 278 
limitation, distinguished from contingent remainder, 232, 2J3 
how ciealcd, 231, J32 
nature of, 232 

trust, rule in Shelley't Case not nocessaiily apiiliuablo to, 22 < 
express grant, creation of tenancy in < f»inmon by, 207 
exfinguishineat of title, what amount'? to, 330—834 
fealty, retention on abolition of knight seiMce, 118 
fee farm rent, nature of a, 285 
“ fee faim rent,” nature of giant of laud at a, 112 
foe, giant of a, estate conf cried by, 115 

hereditary natuie of interest gi anted by, 138 
“fee,” heiilability denoted by teim, 115 
origin of term, 151 

what 13 denoted Ijy term, IGl • 

foe simple, absolute, when may o-schcat, 213 

abenatiou by owiiei in, righU as to, 157 108 
conditional, creation of estate of, 108, lt*‘» 
creation by reference to anolhrr mstiiimcnl, 105 
of estate in, by will, 106 
dense subject to executory devise ovei, 104 
division into successive estates, 212 
cnLugement of base fee into, 2o2, 203 

dcttiminable fee mlo .ib solute, 171 
hum ot years into, 2(>8, 2o‘l 
estate in, how granted, 105 

executoiy devise over as aflFecting rights of owncx in, 167 
giant of copyholds in, 106 

to coipoiation sole, of, words of limitation ncrossaiy, IGo 
int<rost possibjy ensling altei, 218 
lea^e and relea‘?e as effecting a conveyance in, 231 
modification of estates in, 168 
natuie of estate in, IGl, 165 

no romainder Imiitod aftoi a, 217, 218 « 

poweis of tenant m, as to hmlooms, 211 
lostrictmn to fee tail, limitation amounting to *21), 210 
light of inioymeiit extended to owiiei in, Hi7 
tr.insniission and devolution of aif estate in, lt)8 • 
fcolhuent, alienation by infant b>, custom as to 152 

dial ter ol, liveiy of seism aci om]>.iuic<l by, 231 
essentials to a v.ilid, 291 
nature of assurance known as a, 290 
“ feu,” use of teim m Scotland, 139 * 

“feud,” tenure of land b.i&cd upon giant as a, 139 
feudal system, abolition of the, 147, 148 

alienation of land under the, 280 287 
tcnuie, ownership of land based on, 138, 13'» 
fiduciary relationship, none betvwcn joint tomnhs, 204 
fine, barring of estate tail by, 248, 249 
fines and recoveries, abolition of, 349 

on alienation, extent of abolition of, 118 
fixtuies, right of personal representatives of toiiaiiL for life to. 17/ 
forfeiture, denial of loid’a title as a ground for, 331 

liability of estate created upon condition to, 331 
in land to, 330 

forged documents, effect of registration of, 334 

frankalmom, tenure m, of no practical importance, 148 

fraud, effect of i^arried woman’s, m dealing with her property, 300 

freebench, right to, extinguished by divorce, 195, 196 • 

freehold estates, classes of, 214 

land, right to transfer registered, 318 
must not be in abc^'auce, 216 
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REAL BROPERTT AND CHATTELS HE Ala— continued. 
freehold, no limilation tn futuro, 210, 217 
seism of, 214 

titles, r^istrable in Land Regis tiy, 313 , 

frceholdei s, actions reenved for, 146 
future interests, alienation of, 289 

in land, natuie of, 160 

gavelkind, effect when passing into the ownership of the Ciown, 15^?, 164 
interests subject to, 154, 155 
judicial recognition of, 153 
land, (xtont of dower in respL-ct of, 189, 190 
nature of custom of, 161, 152 
' origin of, 1 18, 149 

presumption as to, 162, 153 
right oi heirs to partition, 155 
statutes disgavclliug lands of, tenure of, 153, 154 
general occupant, o-stale pur autre \ne, of, when may cnloi, 181 
gift creation of joint tenancy by, 200 
go^od leasehold title, registiation in Land Ri'gistry 311 
“grand a( ijt luij’,” nature of, 142 

grand sorjeanty, tenure by, of no practical impoitance, 148 
giant, conviv.incc ot Irethold by modem deed o£, 201 
otsenlials to valid, 293 

“giant,” not necessary to convey freehold interests, 291 

h abend vm, estate is limited by the, 174 

ha3rbot(*, tenant for life’s right to, 176 

h(‘ir, chattels personal devolving upon the, 23 

h(‘Jiloom, d<rivation of word, 240 

hculooms, by speci.il custom, 241 

chattels in the nature of, 241 
devolution of, 238 
nature of, 240 

pow’ers of tenant m fee simple as to, 241 
“heirs,” construction of term, 155 

limitation of estate by use of word, H>5 
use of word uiniecet>£»ary in wills, 156 

he IIS male, pjcfcienc’C given to, wliere Jiimtal-jon to “heirs of the body,” 
245 

of the body, creation of estate tail by limitation to, 243 
limitation to heirs, meaning, 246 
hoiedUamcnts, division of, IbO — 152 
meaning of, 159, 160 
seism of persons holding m trust, 274 
luJiol'', retoritiuji on abolition ol knight service, 148 

High <-ourt of .lustice, whhn constituted piotecloi of the settlement, 2,53 
hoMnig over, liability of tenant pur autre vie for, 183 
housebole, t4>nant foi life’s right to, 175 

“in fee simple,’ extent of liniitatiou where phr.ise not used l56 
“ lu gioss,” incorpoieal hei editamente m.iy be, 162 
“in tail,” sufliciency of us(3 of limitation of estate, 246, 247 
incorporeal hcieditamcnti, deftnibion of, 360, 161 

desciiption denoting oiviicrship of, 164 
division of, 162 

incorporeal rights, land, in, what aie included in, 284 
incumbrances, prot«cloi of the setllemenv, by, office not affcct-ed by, 254 
wlien incapable of registration in Land Registry, 311 
indemnity, foifeited by contributory negligences cm registration, 324 
rcctifacation m Land Registiy, on, when given, 323, 324 
of icgisler at Land Ih'gistry, on, 322, 323 
index, Land Registry, at the, contents of, 303 
infant, alienation by feoffment by, custom as to, 152 
tenant m tail, diseiitailmcnt by, mode of, 256 
inhibition, dealings with rcgisteied land prevented by, 321 
tnteresfe fermtm, nature of, 266 

Interest, tenant m dower must keep down mortgage, 190 

intestate, liablity 6f fee simple to escheat on death of owner without heirs 
and, 164 

i'ssue, birth of^, nrcc*R<sary to husband’s estate by the curtesy, 186 
joinder of claims, action for recovery of lan^, in, 326^ 327 
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joint tenancy, corporate propeity hold on, 201, ‘.*02 
creation of, 199, 200 
estate by fcho curtesy non- existent in, 185 
in lee tail, how limited, 200 
severance in Idle of, uhat will amount to, 201 
unity of interest in, wlien destroyed, 20i) 
tenants, covenant to settle by one of two, efleet of, 205 

grant for hie to straiigei by one of, effect of, 201, 205 
how bcised of land, 202 
incidents as to mteiests of, 203 

lea-se for years by one of two, efft'ct of, 203 ^ 

nature of intercsl* ol, 2l>J, 2()‘J • 

no tidiKiiry relation between, 201 
st.itutoiy light to account as between, 202 201 
judgment, default of a[ipr .nance in action foi jecovery of 1 mils, in, 328 
d(‘ienee in ution to lO'^Miver land m, 32M, 230 ^ 
judicial facpaiition, right to dov\ei not ailoettd by decree ot, 195 
JUS accrete tnuii, as an incidcuit of joint ten.aney, 203 • 

Kcuit, custom of gavelkind in, 152, 153 

King’s hn nee, anon it ion lu innitmiin made by, 330, 321 

knight faiTVifc, abolition bv stitufe, 148 

convcision into socMgo tenure, 117, 148 
form ot tenure in chiv dry by, 1 10 
lacheF, Tight to dower barred by, 107, 108 
“land,” definition of, ITifi, 157, 301 

“land certificate,” issue and provisions relating to, 315, 317 
land charges, nature of, 284 

effect ot sale subject to dower, 198 
lung as lord pai.imount of, 119 
no absolute ownership of, 138, 139 
owuiei'ship in, extent of, 155 

Land llcgistiy, application for registiation in, how made, 311, 315 

capacity to deal with bind b\ in^tiumonls oil Ibi regisler, 320 

compulsory are.i of, 308, .lt)9 

contents of the index at the, 303 

devolution oC title to land ngisteicd in, 319 

divisions of Iho register rn the, 309, 310 

examination of tb’e in, 315, 815 

fiaudulenf ti.uisutions not prolected by icgistiation in, 322 
li< ebokl titles which may be registiucd in, M3* 
rnspection of rt‘gister and official seiich a1, 310 
land capable of rcgistraljon in, 310, 311 
notice of application foi r vgi'-tration in Ibr, 315 
office of the, 308 
priority notice m, effect of, 315 
rectification of register at, 322 
registraj’s powers in conduct of business of, 309 
registration of land •subject to power of sale m, 313 
restrictive covenants rn, 3J1, 312 
settled land in the, 312, 313 
right to lodge caution in, 321 

of thud parties incapable of registration in, 311 
rules regulating, powers as to, 309 
hum for mortgage purposes not registrable in, 311 
titles which can be registered in the, 313 
who may apply for registration in, 312 
“ lands and tenements,” meinnig of, 163 
“ lands, tencmciita or hereditaments,” meaning of, 164 
lease and release, avoidance of conveyance by feoffment by, 293 
effect as a conveyance m fee simple, 294 
for years, by one of two joint tenants, effect of, 205 
leasehold tenure, nature of, 147 
origin of, 146 

leaseholds, devfse of real estate not passing, 163 » 

foi lives, nature of estate in, 163 
regibtration in Land Registry, 314, 316 • 

transfer of registered, effect of, 319 

leases, registered land, of, notice as a protection for, 320. 321 • 
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Ipgjl p'.tate, doaliiigs oil the legi'^iei .is attectmg registered 320 
oflect of Statute oi U‘?es on the, 273, 27i 

light to title deeds is m owner of the, 239 • 

lien, icgisteied land on, how oiedtecl, 318 
life esijite, aiibing hy expiebs grant, 17t 
how created, 1 73 

limitation to A “or his hens ” as giving a, 165 
may be detcrnun.ible, 174 
implK'd, 171 
nature of, 173 

inteiebt, grant by one ot two joint tenintii to btiaugei (»f, effect of, 1^01, 
205 

Iivtry 111 deed, how olTi'cted, 290 
law, how cflected, 290 

of seisin, passing ot iicehold estate by, 290 
JiOrd Chancellor, poweis as protf‘Ltor of the settlement, 251 
luiialie, discntailinent by, mode of, 256 

ia»noT, as ancient demesne, Domesday Hook as evidence of, 150 
essentials to existeriee of a, 150 
manors, origin of, 112, 111 

mariiage, abolition is an iin ident of tenuie, 118 
/lurried worrun, as piote/tor of the settlement, 253 

chattels real of, husband’s right to d(al with 3oO, 301 
distutail by, powers, 255, 266 

Jraiid ol, in dealing with her piopeity, effect of, 100 
husband’s inldost in non-separate estate ot, 298 
iiatnie and inteiests of estate of, 283 
pow( 1 of dispobition by deed acknowledged, 298, 299 
remedies of purchaser on refusal to convey by, 300 
memorial, Middlosov Deeds Dcgistrv, in, foim of, 303 

stamp duty on, 305 
Yorkshire Registry, m, form of, 306 

stamp duty on, 306 

merger, oijuilable principle ayiplicible to, 333 
oxtinguibhment analogous to, 333, 331 
principle of doctrine of, 332 
when doctrine does not .ipply, 332, 333 
metes and bounds, assignmint of dower by, 19(), 197 
Middlesex Deeds Ki'gistry, how’^ constituted, 301 

' instruments which may be registered in, 302 

mode of registration, 302, 3'i'i 
omisbion to register in, effect of, 303, 30 1 
militaiy service, tenure by, foimer recognition of, 140 
mines and minerals, effect of transfer ol registered land on, 319 
when subject to dower, 190 

w'ldow’s light to woik, where subject to dower, 198 
modified fees, creation of, 1G8 

mortgage, disposition by tenajit in tail for purpose of, iiiles ri*gulating, 259, 
260 

term, distinction between terra of years and, 266 
moitgagee, right to title deeds, 210 
mortgages, as equitable interoste in laud, 283, 284 
mortmain, alienation m, made by King’s licence, 330, 331 
meaning of, 331), 331 

Mortmain, subjection of uses to Statutes of, 272 

non-sc*parate proper ty, married woman, of, disposition of, 298 — 300 

husband’s interest m, 298 

notice, application for registration in the Land Registry, 316 
protection of unn^gisteicd interests by, 320, 321 
lights of subsequent purchaser for value without, m Middlesex, 301 
unregistered instrument m Middlesex, of, effect of, 304 
owner, prmd facie right to title deeds, 239 
ownership, description denoting, 161 

division of land for puipose of, 167 
land, in, nature of, 138, 139 

particular estetc, contingent remainders not defeated by determination of, 226 
nature of the, 212 

^ estates, application of common lafv rules to uses by way of, 278 
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particul.il ircchold ebltitf, how aiisiog, 27‘J * 

pirtition, hcjrs in gavelkind have right to, ir>5 
i scvciance o£ joint tenancy by, -0t» ^ 

tenancy m common severed by, 20l>, 1!1(> 
partnership land, not subject to dower, VK) 

[K rsonal est.ate, devolution of term ol ycai'. in, 206 
divisions of, 162 

heredil aments, not •subject to douer, 190 
what arc, 162 

propcily, as distinguished from real propeitv, I J7 
petty 'Jeijeanty, natuic of, 142 

“possession,” application of expression to tcinioi, lt7 ^ ♦ 

po^'scssion, ad\(iso, e^tate ariBing by, 281 

meaning of, as applied to larui 211, 215 

operation of Statute of li a*^ by and wilboul titaismutal ion tif, 
281, 282 

UM ot word “piopcily” in tomicfLum with, 1*7 * 

pof e-5sory tilJe, < ouveision into absolute title, SIC » 

le.isehold, registi.il ion in Land Ibgiti'tiv, LI 
may be acquned in lomt tenancy^ 200, 2u1 
irgistiation in ijand Ilcgistiy, rthit of 2l3 
lights as to registration of, 21 G 
possibility of ii\ert.er, nature of, 213, 237 

posthumous child, ticatment where entitled under a contUi^pni ninnndei, 223 

power of aiipointment, vesting of lemainder subjeit to, 220 

jiresciiption, ci cation of tenancy in common by, 207 

priority notice, effect of lodging at Land JiegisLry, 315 

private Act, estate tJiil limited by, not bailable, 261 

privileged copyholds, nature of, ItO 

” property,” meaning of, 137 

when denoting a right only, 137 
prox>riet.-iry action, treeholder’s light to, 146 

how formeily commenced, 146 
piotcctor of the settlement, appointment of, 251 

consent of, necessary to bar an entail, 2‘)0, 251 
• when necessaij, 257 

devolution of protcctoiatc on de.ith of, 251 
High Court of Justice as, when constituted, 253 
incumbrances by protector not affecting office 
of, 254 

mai nod woman as, 253 

no letter on power to give or withhold consent, 
257 

office of, not affected by bankiuptLy, 254 
powers of the Lord Chancellor as, 254 
proceduie where under disability, 263 
statutory, where none appointed, 251, 2.’)2 
time for^ giving consent, 257, 258 
vesting of office m two more persons, 253 
who cannot be, 252, 253 

power of s.ale, registration of land subject to, in Land Hegistry, 313 
prescription, estate arising by, 283 
property, nature of, subject of a use, 277 

register, Land Registfy, at, contents of, 309 
proprietorship register, Land Registry, at, coni cuts of, 310 
p?ir autre vte, alienation by tenant, rights as to, 179 

application of rule in Shelley's Case to estaecs, *227 

creation of estate, 178, 179 

devolution of estate, 180 

disposal by will of estate, 181, 182 

estate, as subject to executory devise, 2.35 

general occupant of estate, when may entf"!, 181 • 

liability of tenant, for holding over, 183 
nviture of estate, 178 
Tight of heir of tenant of, 180 ^ 

rights of enjoyment of tenant, 179 ^ 

purchaser for value, creation of voidable estate by tenant m tail m favour 
of, effect of, 263, 264 ^ 
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purchd^(T for valuo, without notice m Middlobex, lights of, 304 
I qualified fee, nature of, 172, 173 

title, leasehold, registration m Land Registry, 314 

effect of, 313 

Quia Emptorcs, effect of the Statute, 285, 286 

on light to alienate, 114, 145 
nature of ei.t.ite affected by, 114, 145 
restraint on alienation removed by, 268 
quit rent, nature of, 285 
“real estate,” extent of meaning of, 261 
, real estate, chattels desr ending as, 238 

estates not included m term, 163 
meaning of, 103 

heicditaracnt' , estates included in, 162 
property, at distinguished from pcison.il property, 137 
divisions of, 138 

“ real proper! v,” meaning of, 137 
rcitovenes and finer, abolition ot, 219 
recoveiy, diseut ailment of estates by, method of, 247, 248 
of land, commencement of action for, 32h 

jjTOof of title necassary in action foi, .’>28 
statement ot claim in action tor, ‘>27 
rectification, register at Land R<^gi«»try, ot, 322, 32.i 
register, Land Registry, at, divisions of, 309, 3i() 
registered charges, see charges 

lend, dealing with, jnereniid by inlnhifion, 321 
looted ion of trusts of, 321, 322 
transfer of, effect of 318, 319 
title, devolution of, 319, 320 
registrar, Land Registiy, ot, powers ot, 309 

registration, forged document, of, rights as to rectification of icgistrr on, 324 
fraudulent instiuments not piotected by, 322 
Land Registiy, in, apjiluation foi, how madi , 311, 315 
land subject to, 313 
persons entitled to, 312 
power 10 lodge '•..auti on ag«iin->t, 315 
rules regulating powers as to, 309 
land within the Bedford Level, puiposes of, 307, 308 
IMjddlesex, m, cfliv't of notice ol omission to ifle< t, 301 
omission to effect, 303, 304 
provisions regulating, 301 — 301 
of title, comp ul SOI y area foi, 308, 309 
* tran^'ft^r by, 308 

Yorkshire, in, instuiments subje(t to, 3ol, 305 
mode of, 305 

piionty given bv, 300, 307 
in.strumenta exempt fiom, in, 305 
release, effect on a transfer, 292 . 

nature of operation of a, 292 

remainder, npplicjition of common law rules to, uses by way of, 278 
comparison with executory interest, 217 
(nation in grantoi, 213, ‘214 
definition of, 212 

effect of use limited by way of, 279 
expectant on contingent remainder, 219 
nature of estate limited in, 212, 217 
no limitation alter a fee simple, 217, 218 
subject to power of appointment, vesting of, 221) 
uses by way of, ci cation of, 278 
when executory devise becomes a, 286 
where no curtesy m respect of, 185 
rcmaindcis, classes of, 218 
renl, as an incident to seigniory, 285 

estates m respect of which reserved, 280 • 

nature of, where issuing out of term of years, 164 
of assizf^ n itiire ot, 284, 285 

re-entry for non-paymeii!. of, right implied m respect of fee simple 
conditional, 169 , 
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leDt-certain, retention on abolition of knight scimco, il8 
rentcharge, as a subject ot estate, 161 
r tenement, 168 

devolution of estate pur autre vie of a, 181 
natme of, 281 — 286 
iLnt-service, nature oi, 284, 285 
restraint on abcnalion, right to impure, 287, 288 

anticipation, etfcct of Statute Quia iiDiplDics on 288 

subjection of estate of mariK'd woman to, 283 
restrictions, right to place on icgist-ercil 1 iiui, 331 
icstiictive conditions, registration in liund Itcgistry, 311, 312 
resulting uses, eftect of doctiiiie as to, 27U 
principle of, 280 
reversion, dcfinitiun of, 212, 213 
nature ol a, 212 

retention by ownei out of giant, ollect of, 214 
when no cuitcsy m respect ol, 18^ 
rc\ Cl ter, estate for life subjc'ct to, 11b 
possibility of, natuie of, 237 
“right lull's for cvei,” citation of estate tail by, 21b 
light of oiitTy, asciguahiliiy ot, 289 

implied on giant of fee simple uiain conthliou lf»‘l 
aurvivoiship, maijitd worn in in hei thillels leal, oi, 3<)1 
satisfied terms, ci cation and puipose of, 270, 271 
fetatutoiy pjohibiLion of, 271 
yeotlarid, use of term ‘ leu ” iii, 130 
search, Land Registry, in, provision for, 310 
IVIiddlt'sex ll^‘gisti 3 , piovjsion lor, 303 
Yoikshire llegistiy, in, provision lot, 306 
seignioiy, rent as an incident to, 285 

ti.insfii ol, ujion whit depending, 280 
“seism” apfilic.ition ol (eim to treehol(l(*r only, 117 
seism, husbaml of, ncec'^s.iry to light oi dovsci, I'M, l')2 
in law, 111 d( ( <1, 215, 2 lb 
pel sons holding in trust, of, 274 

to us(s, neet^sity J:oi, wlieio Statute:' ot Ik« s optiales, 271, 2/5 
wile, of, ne<ossajy to husband’s estate by tJio ouitesy, 181, 185 
sepal at jon, estate by tlu* ciiitesy dcleated by, 188 
Mjjeanty, tcnu’c* in, n.ituie of, 111, 142 
settled bind, irijj'l lat ion in Land Registry, 312, 113 
Lettled Land Acts, cxebange ot land under, 205, 296 
settlement ttiin, Ji-stineUon between teini oi yeais and, 265, 266 
se\eiance, joint tcrian''y, of, by agi cement, 20b 

conduct, 200 

creation of toiiancy in common by, 208 
mattci® not flics ling a, 205, 20b 
what wnll amount to, 201 
shaifs, when leil licredit aments, lt)2 

Shillrt/6 C’ffAC, inlo in, apjdieation to lei m of ye.ar'a, 2b7, 2b8 
estates applicable to, 227 
example or case aftectod by, 22b, 227 
natuie nf, 226 

points to be noticed m the aiiplic^alioii of, 228 — 231 
statement of, 227 
when excluded, 228 
shifting devise, e fleet of, 236 

future intcicst taking efleci as, 234 
npeialion of, 235 
use, creation and effect of, 280 
natuie of a, 279 
statutory prot,cctjon lor, 283 
tenant in tail may bar, 381 
“ simidc,” w'hat is denoted by teim, 164 
socage tcnuie, f^jnvcrsion of knight st>ivice into. 147 
form of services required in, 111 
nature of, 140 
ongin of, 142 
tenures, classes of, y2 
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special .occupant, light of heir of tenant pur autte vie as 180, 181 
spex g access 10 mg f nature t»f a, 238 

* springing and shifting uses, common law e&tates not created by, 232 , 

devise, class, to a, nature of, 234 
fiituic mtcicjsts as, 233, 231 

oi shifting use, where coiiliiigent lemairidei cjpable of taking effect 
as, 22b 

uses, creation of execution interests as, 232 
use, fieedom from common law rules, 279, 280 
nature of a, 279 

stamp duly, mcmoiial in Middlesex Jtegistiv, on, 302 

* York, hue Registry, on, 307), 30b 

btatemeiit of claim, action for lecoveiy of laud, in, 327 

fcjtalutc oi Uses, jpplication of rule in Shelley's Case to i>‘tat(s aii*^iiig 
under, 227 

assuiancc nccci>sji\ to opeiation of, 281 
• conditions essential to opeiation of, 27i 

^ creation of executory inh rests undei the, 231, 232 

declaiation of u'^c as exhausting, 277 
effect on a bargain and sale, 293 
estates aiisiiig uiuhr the, 271 
nature of use before the, 273 

operation by and without liansmutation of possession, 281, 
282 

limited to estate ot person seised, 282 
uses prior to the, 273, 272 

Statutes of Limit, ition, oper xtion of, as bailing the right and c’xtinguish- 
iiig the title of owner, 283 
]\roitmain, subjection of uses to, 272 
sub-charge, power ot registered proprietor to create, 319 
subinfeudation, abolition of, 113, 111 

alienation of e^'tatis by, 280 

pait of estate by, 113, 114 
effect of giant of land by, 143, 143 
successive estates, division of fee simple into, 213 

“ successoi s,” necessary in giant to corporation, sole in fee simple, 166 
suit of court, retention on abohuon of knight seivicc, 148 
burrendcT, naliiie of a, 292, 293 

none by tenant for life to icmainclciman far yeais, 292 
, possession necessary to valid, 293 
survivor ship, as an incident of joint tenancy, 293 
tenancy by entireties, naliiie of, 211, 212 

Mnee 31bt December, 1882 212 

the cuitcsy, natufre of, 152 

111 common, cieatiuii by giant to two poisons ineapahle of maiti.ign 
and the heiis of then bodies, 208, 200 
severance of joint tenancy, 201, 200, 207 
of, 206—208 

how determined, 200, 21 U 
ill tail, htu\ created, 208, 200 
liability to dower, 191, 192 
nature of, 209 

scvexancc of joint tenancy will create, 208 
unity of possession as incident to, 209 
lopaicenary, creation of tenancy in common by sevoianco of, 208 
tail after possibility of issue extinct, \^hen arising, 174, 175 
trnant by curtesy, powers of, 187 
rights of, 187 

foi life, assignment by, effect of, 179 
extent of right to timber, 176 
power of alienation of, 177 

light of personal representatives of, to emblements, 177 

fixtures, 177 

to custody of title deeds, 176, 177 « 

• 'fujoyment, 175 

Rights where without impeachment for waste,” 176 
‘tortious feoffment by, effect of, 291 
years, tortious feoffment by, effect of, 291 
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tenant m ancient denu\sne unmuiiiLies loimerly bclujging to, ir)0 

meaning of 150 

do\^rr, liabihly to chargcb, HP** 
may not out timber, 108 
poweis of, 100 

i]ght to eml)lemeiits 1**8 • 

lights and liabihtiob of, 108 

fail, after possibility ot issue t \i,iict, no i)o*seT to bar in, 200 

a'^Mgament b>, altei pu-^vibiljty ot issue ( \tmet, eflect of, 
170 

cieatiori of Aoitl.ihle csbito in faioui of piiM hasei for \alu8 
by, 2G3, 2r>t 

d(\()lution t)l estate on deuh of 261 
disenlai'meiit by infant, imuk ot, oO 
disposition by, lules iclaling to, 2o0, 2b0 
estate ciealtd by luoitg.'L^j l)^ , 2’)0, 200 
not hai Table bv, 2t>0, 2bl 
intdest of, after a distuitail 2;»0 

po\\(J of disjiositioM altei (kmIioii oJ baoc tee, 2G2, CGI 
to disentail in, 25(1 • 

liifling Use niny bar, 281 
‘‘t(‘Tiirit light,’ ii.ituu oi liiiuK kno\Mi as, I (0 
tenoDieiil, os the estate Jr>8 

meaning ol, ]r>7, 158 
popular Use ol leim, 158, 150 
leiieiiit iits and heieditaiiK iits, e-.(atc iiududed iti I<),8 
(cnuic by military scivice, lojiriri lecogiiition oi, 1 H* 
m alien nl ilemesne, nature of, 150, 151 

of no piactiiMl iinpoit.iiici , 151 
chiraliv, a Icimic of fice men, 110 
ioim ol, 110 
iiatuie oi, 110 

common socage, natuic of, 1 18 
li ankalmoin, dehuition of, 112 

now ol no iinpoitauce, 118 
natuic of, now existing, 118 
spijc.inty, natuie of, 111, 142 
socage, natuic of, 110 
Tillcrng' , natuii of, 116 
whcie (\istmg, 150 
“teiiiue, ’ meaning of, !">'), 1,50 
t(’uuics, speeial loi .il, 118, i 55 

term m gioss, natuie ot, 27t» • • 

of >eajs, applu itiori ol mle in ShvUptfs Ca-^r to, 207, 208 
as a chattel ical, 138 
d'^volulion uhen pcisonal estate, 2()0 
dis< iiigiiished from nioitgag** or settlement teiin, 20f» 

eliect of cxeicise ol power to enlarge, 200, 270 
cnliigement into fee simple, 208, 200 
csseiOials to creation ot, 265 

cxe« utoiy devise and limitation of, tubs gONCining, 208 

Imiitalion to pcisons in suc< C'jsumi, 2b0 

limitations of cnlarg^od estnle ot, 270 

natuie and puipote of, 270 

no limitation as an estate tail, 200, 2G7 

origin of, 261, 206 

ei cation of, 110, 147 
peiso'is entitled to enlarge, 20i) 
lent issuing out of, natuic of, 101 
timber, extent ot tenant for life’s right to cut, 17G 

widow not entitled to cut, when on land sulrject to dower, 198 
title dccdSj devolution of, 238 

on death, 2'I0 

right of^owmer of laud to, 239 • 

tenant for life’s right to custody of, 170, 239 
variation of rule as to right to, 239, 210 
extinguishment of, 330, 334 

pinof necessary in action £*r lecovery of laud, 328 

{ 81 ) 


H.L — XXIV. 



Indbz, 


niJAIi PeOKBRiy AND OHATXEI.S REAL— ro»«»ni{prf. 
transfer^ jntorcsts in land by aa<;iirance, of, 290 
land inter viios, of, 286, 287 
leasehold rcgisteicd land, of, effect of, 319 
personal capacity and incapacity as to, 298 
registered freehold land, of, rights as to, 318 
registration of title, by, 308 
release may effect a, 292 

traMUKiiation of possession, operation of Statute of Uses by and without, 
283, 282 

trust, irgistercd laud, of, provision foi piotection of, 321, 322 
' seism of pezsons holding hereditaments m, 27i 

tiustee-protcctor of the settUmeut, iiatuto of estate constituting the, 262 
trusts, as equitable interests in land, 283, 281 

unregistered interests, dealings with, off the land register, effect of, 320 
means of protecting, 820 

ui«, necessity for ci cation of, to application of statute, 27b, 277 
^t&es, application of common law rules to 

by way ot remainder or e'^ecutoiy mterest, 278 
conditions essential to operation of, 274 
creation and lihnt«ition of, 278 
dcclaiation of, effect of, 277 
dower barred by, 192, 193 

execution where dcclaied foi pailK'ular e-tabc With vested remainder, 
282 

nature of, before the statute 273 

pi Opel ly as su))ject ot, 277 
ob|Cct of introduction of, 272 
prior to tlio statute, 271, 272 
subjection to Statutes of Mortmain, 272 
vacant possession, what will amount to, 290 

\ested remainder, as distinguished from contingent remainder, 218 
limitation of, 218, 219 
nature of, 218 

seism loi uses cairied by, 275 
viIKms, diffeience in status between fite mrn and, 110 
vilJi'nage, tenure m, uatiiTC of, liO * 

waidblups, discbaige ot, as incidents of tenure, 148 
waste, liability of estate to foileiliue for, 331 
• tenant for 111 c to, 175 

rights of ownei of estate in foe simple conditional as to, 173 
when owner m fee simple liabl“ for, 1G7 
widow, devise or bequest to, as a bar -lo dowel, 194 
Iclcasc of dowpi*by, 195 

wif*’, seisin of, necessary to estate by the curtesy, 181, 186 
will, creation of joint tenancy by, 200 

disposal of estate pur autre vie by, 181 
use of teim “heiis” not nece^saiy m, 166 
wilt, of summons, commencement of action for recovery of land by, 326 
writing, when necessaiy to a use, 27b 

Yuihshire Deeds Registry, insperti^.n of register and searches in, 30b 

iDstrumeuts exempt from registiation in, 306 
requiiing registration in, 304, 305 
mode of registration m, 306 
priority of instruments registered in, 306, 307 
right to register caveat m, 307 
. situation and mointenance of, 304 


RBOBTVEKS., 

abatement, death of party not causing, 347 

abroad, appointment of manager of business situate, 428 

m lespcct of property situate, 867, 368 
duty of receiver wliere property situate, 379 
leases ef property situate, receiver’s powers bfl to, 394 
absence ot parties, effect on power to appoint receiver, 857 
account, ds between owners of newspaper enforced by appointment, 365 
extent to which receiver must, 409" 

^ accounts, opsts of, leceiter's right to, 407 
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arcounts, costs of, receirer's light to, 407 
form of leceivci’s, 410 
investigatnon alter discharge, 413 
plaintiff's Tight to copy of, ilO 
right of parties to attend the passing of, 411 
sureties’ right to attend the taking ot, 423 
reriiication and delivery of, 410, 411 
rouchnig and passing of, 411 
acknowledgment, payment by receiver an, 385 
acquiescence, refusal of rccener on aceount of, 358 

a< tion, iii‘?('incc9 in which receiver may maintain, 392, 393 • 

adniiiii'^tiation action, coslh of parties m, on iiassing of receiver’s accounts, 
411, 412 

of estates, court m which application for receiver made in, 353 
grounds for appointment m, 354, S'io 

administrator, grounds upon which receiver appointed in pl.iec of, S'*!, 355 
pendente lite, receiver subsequditly appointed, effect of^ 117 
Admiralty cases, appointment on belialf ot one ot two owners in, 312 
advances, power of manager to make, 431 

adverse possession, stranger prevented by appointment from obtaining htle 
ailida\it, veiiffcation of accounts by, 410 

affidavits, necessary to support apiilication lor appointment, 347, 348 
when to be sworn, 348 

agency, appointment ol leceiver by mortgagee is one of, 338 
agent, liability of receiver as, when apjiointcd out oi couit, 339 
alimony, order for payment of, effect of, 366 
allowances, loss of right to ob3ect to rcceivei's, 406 
not subject to receivership, 367 
rule os to, 405 

when not subject to an appomtincnf, 308 
annuitant, right of, when paramount to parlies to action, 383 
annuities, appointment of receiver to secure, 310 
applicant, court does not as of course appoint, 359, 360 

nature of light to appointment of receivei mu&t be shown by, 352, 
353 • 

application, appointment, for, by whom and how made, 313 — 345 
by parties after appointment, how made, 38 1 
coin I as to disbursements, to the, when madt', 406 407 , 
by receiver, to the, how to bo made, 39.>, 394 
to the, allowance of costs of, 408 
dischaige, for, when and how made, 419 

Ol removal, for, when aUowed, 407, 408 • 
appointment, choice of person lor, 369, 360 

dcbtois and tenants as affected by older for, 377, 378 
di'ichaigc of receivei, when improperly obtained, 417, 418 
duty of master in chambeis as to the, 360 

effect upon rights and lialwlities of parties and stiangers, 384, 
885 

geiieial protection afforded by the court in making, 362 
giound generally tho preservation ot property, 350, 351 
grounds of^ 348 — 3o3 

’ must be cnectave and^protecUve, 36G 

operation as an injunction, 377 
leceiver out of court, of, terms ot, 340 
refusal of, reasons for, 357 
right to possession on, 376, 370 
arrears, rent, ot, reicivei’a right to, extent of, 378 
attaebment, enforeeiiient of order for possession by, 37 G 
liability of receiver to, 400, 401 
Attorney -General, w hen a necessary party, 357 
attornment, receiver’s right to oider for, 377 
authority, liability for acts in excess of, 400 
bailiff, employment "by receiver to levy distress, powers, «893 
balances, payment into court on certificate of, 412 
banking accounts, liability of receiver in respect of, 309 
bankruptcy appeal, leceiver no loeue standi m, 385 

appointment of official receiver m, 36G, 357 
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bnnkruptcy, effect o£ ictcJvoi*s di.-'CUaigo in, 421 
receiver's "rights in, 31)2 

beneficed cleigyman, statutory disabililv of, to act, 360, 361 
bond, form of, required fiom receiver, 371 
boiro'SMng powers, manager, of, extent of, 431 
receiver, of, extent of, 397 

breach of covenant, landlord's rights in respect of, as affected by appoint>- 
ment, 382 

biisjiie''?, appointment of manager of, ti.ide or, 424, 425 

dairying on of, extent of liability in respect of, 4(>0 
• expenses of carrying on, allowance foi, iOG 

lirt miit.es, jiosition of manager with regard to 429 
<‘ab pioprietoT, appointment in respect of cabs and horNes of, 365 
capital, icceivei cannot receive, 367 
ceitilicale, p lynient into court ot balances on, 412 
cliiunibf'r^-, a PI X ml merit usually referred to, 360 

tJhanceiy ('oiirl, jurisdiction in respect of probate pioceodmg'. 353, 354 
I>i\i‘'ioji, form of S( cuiity in the, 371 

geiieial jurisdiction remains in the, 312 
practice on application ioi leeeiver in, 344, 345 
charge, as suliject of rcceivcr'.hip, 366 

leceiver entitled to, in lespect of purchase-money, 398 
oh iigts. allowances in respe^ i ofc, lule as to, 405 
tlntt.<*ls, appointment in ios]»(ct of, 366 
duty of receivei of, 390, 391 
Older foi jio^'sesi^oii ot, how enfotced, 376 
Civil iServjoc peosjons leccivcrship ot 369, 370 
class, appoinlinent on behalt ot, piociiluie, 315 
college icilowship, apjiomtmcnt in lespect of emoluments of, 366 
committal, liability ol receiver to, 400, 401 

company, application to justices for appointment in lespeet of, 3t3 

appointment on behalf of dcbenture-liolders as afleclmg rights of 
judgment cicditors of, 380 
dischaige of receiver in liquidation of, 416, 417 
liquidator as iciciver ol, 363, 364 
compcnsaiioii fund, appomlmcnt in lespccl o Moans on, 344 
compulsory puichase, land subject to leceii eiship, of, procedure, 381 
contempt of court, interference with loceivci's rights not amounting to, 388, 
3§9 

coutiacts, personal liability m rcsiicct of, 402, 403 

preseivalion of subjects oJ, pending bctflemcnt of disputes, 351 
prior to appointment, effect of older on, •■103 
contiibuUon, sureties’ iigbt to, 422, 423 
co-owmcis. appomtment ol manager as between, 426 
ground for appointment as between, 355 
copyholds, appomtment of iccoiver of, effect of, 380 
costs, allowances in respect of, 405 

finding security, of, how borne, 373 
liability for, wUeic occasioned thiough default, 406 
peisonal liability Xoi, extent of, 402 
proceedings, of, when allowed, 107, 408 
sureties’ liability for, 420, 421 

comity comt, power to appoint receivci in je*pcct of an equity of redemp- 
Uon, 342 

Court of ^peal, dibcrction of master in chambeis not usually interfered 
with by, o60 

couit rolls, possession where iccciver appointed, 390 
covenants, receivoj's liability to perform, 401 
creditors, appointment m aid of, 366, 357 

of ‘receiver before trial on behalf of, 356 
discbaigc as affecting rights of, 416 

ladway company, of, appointment of manager on behalf of, 427, 
' 428 ^ 

death, surety, of, procedure on, 372 • 

debenture-holders, appomtment by, 338 

• position of lecciver for, 338, 339 

lights as against judgment creditors, 380 
in respect of appointment, 36G 
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debtor, assets m handt> of, preserved by uppointment, 862 • 

future earnings of, when appouitment made in respect of, 36(S 
w’hen appointment not made at instance of, 359 
debtors, position after order appointing receiver, 378, 379 
debts, appointment in respect ot, 366 

collection by leceiver, rights, 390 
deceased person, appointment m respect of estate of, 319 
default, liability for costs m respect of, -106 
penalties for, liabilit}^ to, 412, 413 
defendant, application by, right as to, 317 

death of, as affecting appointment, 347 
df livery, enforcement of older for, 376 

determination, tenancies, ot, icceivers' poweis as 394, 395 
disallowance, pavmcnts )>} rcceivei subject to 305 
(liibmsemcnts, allowances in lespeet of, 'iU(3, 407 

application to couii in respect of, \^hl‘n made, 40o, 407 
dischaige, application foi, when and how made, 119 • 

appointment for, limited time as afleeling 115 
costs ot application foi, when allow'cd, 4J)7, 408 
defaulting or absconding, 418 
cflect on cioditois, 110 
in case of company’s liquidation, 410, 417 
incompetence as ground for, 118 

interlocutory appointment without limitation as to time, effect of, 
J15 

manager, of, lulcs ajiplji able to, 4,33 
misconduct us ground lor, 418 

necessity for oidci of, 415, 416 * 

notice of application foi, seivice of, 420 
order for, elloct of, 420 

when may be obtained, 41b 

not made when application by one of several parties, 419 
receiver’s own application, on, 419 

subsequent apiiointment on behalf ot prior mcumbiancei, 418, 419 
bureties, of, 424* 
when oidcred, 415 

wheic appointment iiiipiopeiJv obtained, 417, 418 
distress, as to iceciver s power of, 376 

empioyiiirul of bailiff by recti\ei to levy, powers, 392 * 

enfoiccinent of p.ijment of rent by, 378 
landlord after oidcr, by, onlv by lea^e, 380 
powei of rcccivei as to levying, 391 • 

wheie moitg.igoi attorns tenant, 338 
whin rccenei alone can lew, 391, 392 
district registry, appomlnicnt in, 313 

taliing of accounts when piocceding's lu^ 411 
dividends, as subject ol iceeivership, 36^ 

divorce cases, apjiomtment by way of equitable execution in, 312 
documents of title, dclivciy to receivei, powci of the comb as to, 390 
double lent, notice to quit by receiver supporling claim for, 394, 395 
ecclesiastical office, as subject of appointmeiil .170 

ejectment, leave oi coiiit necessary to proceedings against receiver in, 379, 
380 • 

equitable execution, application for appointment by way of, practice, 344 
appointment in district registry by way of, 343 
divoice cases by way of, "342 
King’s Bench Division by way of, 342 
sccLuity dispcDbed with in cases of, 374, 375 
jurisdiction, court to appoint a receiver, of the, 341 
mortgagee, ship and freight, of, appointment ou behalf of, 342 
equity of redemption, county court’s power to appoint receiver in respect 
of, 342 

estate duty, recovery by appointment of receiver, 867 ^ 
evidence, affidavits as, when to be sworn, 348 

necessary on application for appointment, 347, 346 * 
esc par/e, applications for appointment, wffien granted, 346 
executor, appointment as receiver, 363 • 

grounds upon which receiver appointed in place of, 364, 355 • 
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j c'lecutors, appointment as affecting wghtb of, 377 
rcteiver'fi, liability of, 4U 

expenditure, inquiry may be held as to unautliorised, 407 ‘ 

sanction of the count usually necessaiy as to, 395 
expenses, allowances lu respect of, lule as to, 406 

hdilciary relationship, disability of icceivcr as to tran-^actions arising fiom, 
397, 398 

fire in'juiance, power of lecciver in respect of, 396 
foreclosure action, application m, 347 

appointment of receiver where pending, 338 
parsing of receivei s accounts in, 412 
procedure for appointment in, 346 
foreign assets, interference with, liability, 389 

property, appointment in respei t of, 361 
suieties, when accepted, 372 
fnnU, interest in, preserved, 35X 

fivids in court, costs ot receiver may be paid out of, 409 
furniture, receiver may be appointed of, 305 
future earnings, when appointment made in respect of, 306 
gas company, rights as to lecovery of payment for gas after appointment, 
382 

hall -pay, not the subject of an appointment, 3G8 
ilhteiato, person may be appointed although, 361 
impiopci payments, leeeivei’b liability m ic&pcct of, 308 — lUO 

pioccedings, liability of receiver in respect oE, 393, 394 
purpose, ajipointmcnt refused when sought for, 359 
impropriate tithes, appointment in respect of, 36b 
ineorrv’* tax, statutoiy liability to pay, 402 
incompetence, as a ground for dischaige, 418 
incumbrancer, right to appointment, 356 
indemnity, manager’s right to, nature of, 431, 432 

receiver’s right m respect of contract to, 403 

right to, in respect of costa, chaigcs and expenses, 405 

sureties’ right to, 422, 423 

benefit of receivers, 421 
infant, appointment on behalf of, 313 

estate of, protected by appointment, 361 
ineligibility for appointment, 360 
« plaintiff, next fiicnd of, not appointed, 302 
injunction, operation of appointment as an, 377 
inquijj’^ as to unauthorised expendituie, 407 
insolvency of surety, procedure on, 372 
inspectoiship deed, appointment under, 310 
insure, reccivei’s power tn, 39b 

mlerest on mortgage, ivhen payment may be made, 396 
interested party, principle governing appointment of, 302 
when allowed remuneiation, 404 
interference, receiver's rights, wfth, instances of, 387, 388 

liability, 387 

when not contempt of court, 388, 389 
restramed, 388, 389 

itUerim receiver, official receiver as, 356, 367 
interpleader proceedings, position of receiver in, 393 
joint receivers, power to appoint, 361 

tenants, appointment in respect of lands of, 349 
judgment creditor, appointed frequently, 360 

appointment of, without remuneration, 364 
railway company, of, right to appointment, 344 
light tQ nominate receiver, 364 
rights enforced by appointment, 349 
oreditors, company* of, appointment on behalf of debenture-holders 
as affecting rights of, 380 
rights after appomtapent of receiver, 382, 383 « 
jurisdiction, cOnft to appoint a receiver, of the, 341 * 

^ defendant out of, power of the court where, 346, 346 
just and convenient, courtta power where appointment appears, 348 
justices, appointment of receiyers by, 348, 844 
jfcjng’s Division, practice as to appointment in, 344 
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King’s Bench Division, when receivers appointed in the, Si2 
laches, refusal of receiver on ground of, 358 
landlord, distress by, after order only by leave, 38f) 

remedy ot, in respect of r^t in at rear, 381, 382 
rights 111 lespcct of manageracnt of business, 128 
lease, disability ot receiver to purchase oi tako, 397, 398 
leaseholds, rciiewMl by receiver, piocedurc, 391 
leasing, rcccivei’s powers of, extent of, 391 
leave of the court, exeicise of nghls by, 381 — 384 
legal estate, when no piotection against appointment, 35/ 

moitgagce, appointment at instatKc ot, 348, 349 • 

liabilities, leiciver, ot, nature and dm at ion nt, 398, 399 
licensed premises, maintenance of licences in icspect of, 396 

pieseivation of, as ground for appointment, 353 
Licensing (Consolidation) Act, 1910, appointment in respect ot loans under, 
311 

liquidation, discharge of receivei in company’s, 11b 

liquidator, company, of, appointment as receiver, 303^ * 

lis pendens, appointment usually connected with, 31.5, 310 

Liverpool Distiiet JKcgistiy, appointment m, powers, 313 

local loans, appointment on b( half of poisons making, 3 1 1 

losses, receiver’s liability lor, extent ot, 398 — 100 

lunacy, appointment in, 313 

maohmeiy, appointment in i expect of, m couiac ot n'piiLi, 305 

lemoval by owner from premises occupied by K’ceivoi, 383 
manager, appointment ot, 421 

as between co-owners, 42b 
in lespect of pai tnership, 125, 420 
of Inismess situate abioad 128 
ponding litigation of 3 eal^'^a 1 lon, 152 
authoJity to advance money, 13] 
boi rowing powers ol, 431 
cftcct of appointment of, 429, 430 
liability on exceeding authority, 432 
not usually appointed, of public ujidcitakiiigs, 427 
railw.iv undertaking, appointment on bt half of credifcois, <27, 428 
remuneration and discharge of, 432, 43 1 
Tight to indemnity, natuie of, 13 J, 432 
lAcst Indian estates, of, secuiity icquiied tiorn, 373 
Manchester Distiict Eegistiy, appointment in, poweis, 3J3 • 

manor, appointment as affecting ru^^hts of lord of the, 380 

possession of < ourt lolls whole receiver appointed, 390 
mariied woman, apiiomt incut in respect ot sepaiat^ estate oi, 3(35 

when appointment made m respect of restrained piopeily 
of, 367 

master in chambers, duty as to the appointment, 360 

of the Supreme Court, appoiutiiiuit as receiver rot desirabJe, 363 
mastei’s certificate, as to receiver’s accounts, how obtauied, 111 
military pension, when the subject of an appointment, 3u0 
miufs, grounds to be shown by applicant seeking aiipointment in le-ipect ot, 
353 

mining property, appointment ot manager of, 436 
misconduct, as ground for discharge, 418 
money m hand, natuie of, in hands of receiver, 386, 387 
mortgage debenture, right of holder of, 314 
mortgagee, appointment of receiver by, 337 

without security, 364 
disqualification as receiver, 838 
in possession, appointment of receiver by, 310 
Tights as affected by appointment, S77 
of prior, on appomtment, 388 

mortgagee-receiver, remuneration not allowed to, 404 ^ 

mortgagees, application of rents and profits by receiver on behalf of, 396, 397 
companies, of, appointment on bwalf of, 34 ^ 844 
when manager appomted at mstance of, 43^ 427 
naval pension, when the subject of a receivership, 869 • 

negligence, liability of receiver in respect of, 398, 399 
newspaper, appointment as betyeen owners of a, 365 
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newspaper^ appointment m respect of, 365 

• nominee, judpfincnt creditor or me urahrancer, of, appoiiilnieut of, 35 
notice, application for disehaige, scivicc of, 420 

intention to apply for receivoi, of, necessity for, 316 
to quit, receiver's powers as to giving, 304, 395 
nugatory, appointment not made wheie eficct, 359 
occupation lent, order acrainst defendant to pay, effect of, 376 
officer of the court, receiver as an, 384 
official receiver, appointment in bankiupicy, 356, 357 
“ ownei," not with respect to payment of watei latc, 40J, 403 
• position of receiver as, 386 

owner, security not rcquiied from vulual, 374, 375 
Parliament, position of member of, as lotoivci, 361 
parties, absence of, as affecting apxiointmcnt, 357 

objection liom, not a ground foi lefusal, 358 
«. principle govcining appointment of, 3t»2 
parting with control, liability in respect of, tOO 
pstrtition action, appointment aftei decicc in, 351 
partner, when generally appointed, 363 

paitncr&hip action, diverting of goodwill as giound for ai»pointment in, 351 
realisation of assets o1, 340 

when appointment made m re*^pect of, 856, 366 

rcccivei and manager of, ap]»ointed, 125, 420 
passing, leccivci's accounts, of, i)ioccdure, 411 
payment, into court, enforcement of order for, 319 

failure of receiver to comply with buminaiy oid«*r as to 
liability, 413, 414 
how may be made, 413 
lediiLtion of security in, 372, 373 
receiver’s right to priority of, 408, 409 
when receivci’s right to, postiioned, 409 
payments, receiver may he suluject to disalloivanci' foi, 395 
peer, ineligibility of, to be reecivei, 360 
penalties, enforcement against recemr, 413 
liability to, foi default, 412, 113 
pension, Civil Servici, as subject of leceivcibhip, 369, 370 

naval and mililaiv, ds subiecls of receivership, 339 
when not the subject of an appointment, 3b8, 369 
possession, appointment pending action ro recover, 350 
nature of receiver’s, 384, 385 
reccivei’s iighl to, 376, 376 

third parly, bj , when order doL"> not affect, 379 
* party’s cliiim to, lights, 379, 380 

when appointment made whore defendant in legal, 367 
picseivation of property, ground for appointment is generally the, 35(>, 361 
prize money, as subject of appointment, 360 

Probate Division, juiisdictioii in appointment of receiver, 358, 354 
probate matters, appointment oC^receiver in, 343 

proeecdmgs, juiisdiction of Chancery Comt m respect of, 363 
proceedings, allowance of costs of, when by oi without leave, 408 
institution by receivei, 392 — 394 
property abroad, appointment when eiluate, 367, 368 
duty of receiver as to, 379 

natuic of, in respect of vvlii6h appointment made, 3b6, 306 
interest in, to be subject ot receivership, 366 
subject to statutory protection, 367 
receipt by the leceivei, 389 — 391 

public authority, lights as to recovery of rates and taxes after appoint- 
ment, 382 

“ public officer,” meaning of, 368 

public officers, pensions of local, when the subject of appointment, 369 
salaries of, not subject to an appointment, 368 
tr^ist, Attorney-General a necessary party to appointment in respect 
of, 357 * c 

undertaking, appointment of manager of, 427 

• persons usually appointed in respect of, 863 

receiver of, as a public officer, 341 

• pm chase -money, receiver's right to a change m respect of, 398 
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qualification, person ajipomtcd, of, 361 

receivci tor appointment, ol, 3G0 * 

railway companies, a})pointment of managpi of, 427, 428 # 

compulsory purciiwsc of Jainl subject to receivership by, 


judgment creditor & right to receiver of, 314 
rights of o%vncr of imtcharge ovor lands of, afiftr appoint- 
ment, 382 

consii action, powers where Lind subject fo rc'ceivership, 383 
person usually appointed leceivcr ol, 3b3 
undei taking, as subject of appomtment, 367 
rate®! and tolls, appomtment in respect of, 365 • 

liability of icceivcr for, 401, 402 * 

payment by receiver, 306 
when not the subject of a icceni 366 

receiver, application for appointment oi, by whom and how made, 313 

of rents and profits when appointed at instanee.of mqrt- 
gagees, 396, 397 

to coiut by, how made, 393, 391 • 

appointed by moitgagcc is agent of moitgagoi, 338 
appmntnient by dob^mtiuc-holdcis, 338 • 
rnoitg.igcc, 337 
the coiiit, (fleet of, 341 
made without claim by wiit, 316 
out of com I, 337 — 341 

instances of, 337 
where foiec,losuic pending, 338 
choice of pci son to be appointed as, 369, 3b0 
degree of piudcnco required ftom, 399 
disqualification of mortgagee as, 338 
duties of, limitation ot, 389 

cntoiccmciit ot liability ol, piacticc as to, 421, 422 
cxpondituie and discharge ol outgoings by, 396, 397 
giounds ot appointment ol, 348—353 

ineligibility of persons othciwiso having control over, 3b2 
interested parties specially qualifi('d as, 363, 361 
inteifpjence with rights of, liability in lespcct of, 387, 388 
jurisdiction of the court to appoint, 311 
leasing powers of, 394 

leave xcquiied to proceedings m ejectmeril against, 379^380 
liability as agf nt where appointed out of court, 339 
of, as tinstee, 413 

natuie and duration of liability of, 398, 399 

of money in hand'< ot, 38b, ^87 • 

light to, must be shown liy applicant, 352, 353 
not .ippoiiifed wheie already in possession, 370 
payment by, as an ai kiiow’ledgmcnt, 385 
peisonal qualifications of the, 360, 361 
power to distrain where meJttgagor attorns temarit, 338 
right to possession, 375, 376 
secuiity required from a, 371 — 373 
status of the, 384 — 387 
what is a, 337 

when security not reqgiircd from, 374, 375 
recognisance, security of rcccivei may be in foim of, 371 
rofu'^al to appoint, grounds for, 357, 358 

lomiltniices, liability of receiver, w’hen to iinauthoi i&ed persons, 399, 100 
removal, costs of application foi, when allowed, 407, 408 * 
remuneration, extra, when allowed, 404, 405 
how calculated and paid, 404 
manager, of, natuie of, 432 * 
may not bc allowed in small estates, 404 
receiver, of, when allowed, 403 
^eduction of quantum, as aflccting, 405 
light {/$>, may be lost, 405 • 

tenant for life's liability in respect of, 406 
when Jillowcd to mortgagee-receiver or intr rested party, 4ol • 
trustcc-recciveT, 403, 404 
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RECEIVSfiS — oontinuBd, 

reinurier<iUoii, when appointed out of couxt» 840 
rent and profits, appointment m respect of, 365 
' receiver appointed pending action to recover possession, 360 

appointment to receive without prejudice to prior incumbrancers, effect 
of, 390 

distress by landloid for, after order only by leave, 380 
-enforcement of payment from tenant, 377, 378 
extent of right of ic tamer of receiver of, 409 
liability of receiver for, 401 

oid(T on defendant to pay on occupation, effect of, 376 
payment by receiver, 396 

to landlord after order for appointment, effect of, 378 
receiver’s right to arrears of, extent of, 378 
remedy of landlord in respect of an ears of, 381, 382 
rentchargp, recoveiy from railway company after appointment, S82 
lepdiis, receiver’s powers ns to, 395, 396 

residence, person appointed receivci, ol, as affecting qualification, 361 
1 ev(jrsionary inteicst, appointment in respect of, 3i)6 
Royal Imh Constabulary, pensions of, as subject of receivership, 309 
lunning of time, appointment as affecting, 385 

receiver’s agency as affecting, 339, 310 
salaries, when not subject to an appointment, 368 
sale of land, preservation of property pending, 361 
receiver, to, may be set aside, U97, 398 
secmity, completing, allowance of cost'* of, 107 
cost of finding, how borne, 373 
dispensed with in cases of urgency, 376 
duly of leceuer as to, 371, 
effect of acting without, 373 
form of, required from receiver, 371 

fresh, may be required on continuance of appointment, 373 
incieasc of, when required, 373 
place at which must be given, 372 

lecQivcT without salary not usually required to give, 374 
reduction on payment into court, 372, 373 
required from manager of West Indian estates, 373 
trustee-receiver may not be requued lo give, 373 
virtual owner not required to give, 374, 375 
when dispensed with, 371, 376 

6equest?'ation, payment of rent by tenant enforced by, 377, 378 
sequestrator, appointment as to property in hands of, 370 
servants, managei’e appointment as affecting company's directors and, 429 
settled estate, appointment of receiver and manager of, 310 
Settled Ebtdtes Act, 1877, trustees* powers undei, after appointment, 386 
ship and freight, appointment on behalf of equitable mortgagee of, 312 
appointment as between co-owners of, 366 
in respect of, 865 

small estate, remuneration may be refused in, 404 
solicitor, when appointment improper, 363 
specific performance, appointment m actions for, 361 
Btatutes of Limitation, appointment as affecting running of, 385 
stay of proceedings, on application of surety, 423 
sti anger, enforcement of right by, procedure, 381 
order no effect on possession by,t370 
sub-manager, manager’s authority to appoint, 431 
summary jurisdiction, appointment in court of, 343 
summons, service necessary before appointment, 346 

superannuation allowances, Ii eland, when not the subject of receivership, 369 
^uuties, death of receiver as affecting, 421 

or insolvency qf, procedure on, 872 
discharge of, 424 
tmforcement of rights by, 423 
foieign, when accepted, 372 
legal and equitable liability of, 420 
liability foi* costs of proceedings, 420, 421 
interest on balances, 420 
of, duration of, 414 — 481 
proceedings against, when to be taken, 422 
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buiciies, right to attend Uie taking of rcceivci’s accounta, 42$ 
beneficial interest of lecciver, 433 
benefit of receiver’s indemnity, 421 
rights as against other parties, extent of, 422, 423 
surety, person who will be accepted as, 372 

aunender of lease, leave of the court necessaiy to aeceplancc by receiver, 395 
taxes, liability ot receiver for, 401, 402 
payment by receiver, 398 

tenancies, determination by receiver, poweis, 394, 395 
reairangement of, receiver’s power as to, 395 
tenant for life, appointment where \iva&ie threatened bv, 352 

liability in respect of leceiver’s remuneration, 405 ^ 

powers after appointment of receiver, 386 ■ 

payment of rent to landlord after appointment by, liability, 888, 380 
rights of receiver against, 377, 378 

wheie erroneously committed for contempt of couit, 381 
tcnantia m common, appointment m respect of lands of, 349 
tcstatoi, secuiity may not be required when receiver nominated bv7 371 ' 
theatie, box office receipts of, as subject oi receivership, 355 • 

thud party, possession by, when ordei no effect on, 379 
legard paid to rights of, 368 
timbei, sale by lecciver, 39G 

time, effect ot agency of receivei on running of, 839, 310 
tithe lentcbarge, recovery of arrears of, 344 
rights of owner of, 882 

title, appomtment pending hearing case ot dit^puled, 349, 350 
tolls, as subject of receivership, 385 
tiade, appomtment of manager of business or, 424, 425 
trespass, appointment pending action for, 318 
trial, appomtment on behalf of creditor beforot 356 
Ijust deed, debtor’s assets under, preserved by appointment, 852 
liustee, appointment as receiver, 3C3 
receiver’s liability as, 413 

trustee- lecciver, security may not be icquued from, 873 
when allowed remuneration, 403, 404 
trustees of settlement, powers afteor appointment of reeeivei, 385 
iighis against, eiifoired by appointment of reecivei, 353 
unpaid capital, receiver cannot receive, 367 
voluntary allowance, not a subject of appointment, 366 
water rate, icceiver not “ owner ” with respect to, 402 

West Indian estate, managef’s right to chaige sums paid for ^naii.igemtnit 
during absence from, 432 
light ot consignee of, to reimbursement, 406 
ppcunty required from manager of, 373^ 
wife, as judgment creditor, right to receiver^ 356 
wilful neglect, liability in respect of, 400 
will, mterest under, as subject of receivership, 366 
wilt, appointment made wilhout claim by, 345 

of assistance, order for possessipn of chattels enforced by, 376 
service necessary before appomtment, 346 


RKUISTKATION OF BIRTHS, MARRIAGES, AND DEATHS, 
abroad, annual returns as to births and deaths, 460 
correction of clerical «rror in register, 459 
law applicable to marriage solemnised, 465, 466 
mode of registration of marriage at place, 456 
persons registering man'iage solemnised, 464, 455 
registration Of birth or death taking place, 457, 458 
adopted name, registration of marriage of person having, 445 
aimy abroad, registration of births and deaths in connection with the, 458 
returns, place at which kept, 436, 437 
authorised person, keeping of marriage registers by, 448 
provisions relating to marriage by, 454 
birth certificate^ definition of, 450 

registration after three but within twelve moilthBi proceduie, 452 
twelve months, 452 
of new-born foundling’s, 451 
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IBOISTKATION OF BIRTHS, MARRIAGES, AND DEATHS— 
birth, time within which to be rcgisteied, 461 
births, alteration of register of, 447 

and deaths, appointment of registrars of, 440, 44J 
' correction of cnoib in rcgisfcis of, 447 

delivery of registers to Kegistrar-Qcneial, 444 
returns to local authority of, 443 
copies of registers ol, \\hcre kept, 436, 437 
notihcatiou and registration of, provisions as to, 450, 451 
particulars to be legistcred as to, 445 
registrar’s duty to, 441, 443 

Biitish Consuls, legistcis of maiiiagcb befoie, wheie kept, 13G, 437 
ships, duty of master as to inanniges on, 455 
' registration of biith or death on, 457, 458 

census 1 etui ns, provision of information from, 439 
certihcate of birth, mariiage or death, definition of, 450 
death, by coroner, 467 

certified c»ipies, entries in icgibtcr, of, 443, 449 
I’liomist, notice on death of, 442 

Church ot England, custod}’ of maiiiage legi-jlcis by nunisrcis of, tJ8 
legistration of mariiagc solemnised in the, 153 
clerical error, collection of, 417 

ji-gibtei abioad in, collection of, J59 
consular officers, duly as to biilhs and deaths, 458 460 
Consuls, maniagos befoic ^^iitish, keeping of legisleis of, IJfi, 137 
coroner, ccrtihcatc of, as to cause ol death, 457 
death certificate, definition of, 460 

of cause of, provision as 1o, 150, 457 
duty to icgistcr, when taking place in a house 456 
penalty loi false statement at legistiatiou of, 156 
registration when taking place elsewbcie than m a house, 465 
time for registration ol, 456, 457 
deaths, duty of registrar as to, 412 

particulars required on rcgistiatiou of, 146 
Registrar-General, appointment of, 138 
ddili^t, notice on death of, 143 

deputy superintendent registrar, appointment and duties of, 141 
districts, registration, altciatiou of, 439, 410 

provision for division of England into, 139 
divorced person, desciiptioii in maiiiage register ol, 145 
cuors, coirection of, 447 

IB register abroad, coircction of, 460 
false statement, respecting birth of child, penalty in icspcct of, 151 
liu -proof boxes, duty o4 Registiai-Coneral to piovide, 448 
safe, duty of guaidiaub to provide, 44U 
ct, registers, where kept, 4SJi>, 437 
foreign country, annual letuirib of births and deaths in, 460 

law applicable to marriage solemnised in, 455, 456 
mode ol legistration ol maniagc boJeinniscd in, 455 
person legisleiing inamage solemnised in, 461, 455 
registers ot man Inge’s by consuls m, 437 

registration ot biiths and deaths of Biitish subjects in, 4oS, 
469 

forms, power to alter, 446 
foundlings, registration of, 461 

General Register Office, officials of, apxioiiitmcnt of, 436 
registers kept at, 436, 437 
searches at, provision for, 449 
. situation of, 436 

guardians of the poor, borrowing jiowcrs of, for provision of register offices, 
440 

provision of superintendent’s office and safe by, 440 
Hib Majesty’s ships, marriage registers relating to, where kept, 436, 437 
I. rogisiration of births or deaths on, 458 

returns of baths and deaths on, keeping of, 436, 437 
house* duty to register death taking place lu, 456 » 

iLl^gitimatts child, biAhs not registered abroad* 459 
registration of birth of, 445, 451 
indexes* custody* of, duty of Registrar -General as 1o, 438 
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lUCGISXBATION OF BIRTHS, MAEHIAGKS, AND DNATIIS -coH/rnufd 
India, repisters of mai nacres solemnised in, kpcj)mg of, 43f> 137 
rcgibtration of births and deaths in, 468 * 

Ionian Islands, mai ridge registers relating to, where kept, 43(i, 437 # 

register of births and dcLitbs m, place of keeping of, 136, 
437 

Jews, registration of marriages of, 452 

jniy, registidr of births, marriages and deaths not exempt from, service 
on, 444 

maniage certificate, definition of, 460 

mode of registiation of, by pci sons other than rcgistiais, 163 
power to requiic pailieulars of [lersous desinng, 464 
legislcis, coirection of eiroro in, 117 

cuslod;y by authoiiscd pCiSOiis, 448 

Chmch of England minimi ms, 148 
of, duty of rcgisli.iis as to, 117 
delivery to supeiiritendont rcgisti.ir, 118 
loss 01 injury to, liability foi, 418 , 

place at \\hich kept, 136, 437 
rcgibtration authoiitics as to, 462, 45 J 
mail] igrs, t’0i)iC3 of register of, wheic kept, 130, 437 

foreign countiics, in, reuislcrs of Jtiilish, where kept, 136, 437 
pailieulars to be rcgistei(d as to, 115 
legist lar of, appointment of, 141 
medical ccitihcate, cause of death to he cm titled by, 456 
piact it loner, notice on death of, 442 
name, aJteiatiou of Christian, 447 
Noiicoiif 01 mists, registration of mainages of, 463 
nnn-paiochial registers, where kept, 436, 437 
offences, pouer of supciintendcnt legistxar as to, 441 
offices, regisliiiis of bulbs and deaths, of, ])iovisioiis as to, 144 
officials, (jcneial Register Office, of, appointment ot, 436 
penalty, false statement with respect to batli of child, 161 
loss of or injury to maniage regLstei, foi, 418 
places of woiship, legistei of certified, keeping of, 436, 137 
pi osec utions, power of supeimtendent rcgistiar as to, 114 
Ouakcis registiation of raaruago soleiiinisMl according to u^ng'‘^ of, 153, 
453 

ijiiarteily account, registrar of buths and deaths must lendei, 113 
returns, legistiar oC buths and deaths must j(‘jidei, 143, 144 
register bool s, piovisiou ot, 138 

rogi'-ters, births and deaths, of, alteraliou of, 447 ^ 

coricction of enois in, 117 
delivciy to Registiai-Gencial, 111 
copies of biitU, marxiagc and deatl^ where kejd, 4^6, 437 
ciistoii)- of, duty ot llcgistiai -General as to, 138 
natiiio ot, 445 

paiticulais to be rcgiNtoicd in, 446, 446 
legistrar, buths and deaths, of, juoTi&ion of office of, 414 

of births and deaths, aci'ounAs and returns to be doliveied by, 443, 
444 

duty as to vaceiuation iiotiM', 412 
notices and leturns to be given by, 442, 143 
legist! j I ion of mariiages by, 461 
‘>e,irche'3 at office of, provision toi, 460 
Registiai-Oeiieial, appointment of, 137 

days for returns, duty as to, 438. 439 
duty as to custody of registers and indexes, 438 
rcgi?>t ration, 438 

registrars, appointment of, 440, 141 

registiation districts, altei at lon of, powers as to, 439, 410 
piovisxon of, 439 • 

of biiLhs, provisions as to, 450 — 452 ^ 

depths, provisions as to, 456, 457 * 

maiiiages, provisions as to, 461 — 456 
staliffns, piovibion of, 444 « 

reputed name, regibtiation of mairiage of pei&ou having, 446 
Tc-rcgiatration, birth where name altwied, of, 159 • 

returns, as to births and deaths abroad, 460 
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BBGtSTIlATION OF BIRTHS, MABBIAOBS, AND DEATHS— 

returns, quarterly and aoctuil, duty of BegiatraT-Oeneral as to, 438, 439 
sea, law applicable to matJ^age at, 4t55, 456 
( registration of birth or death at, 457, 468 
marriages at, 455 

searches, at General Register Office, provision for, 449 
office of registiar, 460 

superintendent regii>trar, provision for, 449, 460 
ships, returns of births and deaths on, whcie kept, 436, 487 
Society of Fi lends, rcgist i atioii of mainage soleainised according to usage'! 
of, 462, 453 

still-boiri ebildicn, rcgisliation of birth of, not necessary, 451 
superiu ten dent registrar, delivery of completed marriage registers to, 448 
power to appoint dcjiuty, 141 

piOBCcute offcudcis, 444 
registration of mainage at office of, 453 
searching of registers at office of, provision for, 449, 
450 

registrai’s office, provision of, 140 
" situation of, 140 

time, registration of death, foi, 456, 467 

within which birth to be legistcred, 451, 452 
twins registialion of buth of, 446 
vaccination notice, registiar of births* duty as to, 442 
vctcjinary surgeon, notice on death of, 442 

woman, post of registrai of births and deaths may be held by a, 441 

IlENTCIIARGES AND ANKHITJES, 

action of debt, iecovei\ oi: rcntchaige by, 518, 519 

lecovery of rcntchaige by, under covenant, 517, 518 
adniinistration action, annuitant’s light to {udgmeiit m, 520, 621 

light of owner of life annuity charged on corpus, 521, 

522 

income, 622 

rights of legciiee of peipciual anmuty in, 521 
agreement, gijjit a leutchaige, to, enforcement of, 172 
alimony, futuic payments of, not the subject ot^'pioof m bankiuptcy, 199 
«inim.ilb, validity of gilt of annuity for bcneiit of, 488 
annuitant, equitable lien on interests of, 522 

exoneration from payment of income tax, 502 
' immediate, rights on subsequent discoveiy that estate insufficient, 
501 

liability to income tax, 501, 502 
^ ^ in case of payment under deed, 602 

light of retainer of, 499, 600 
to resort to residue, 492 
lights as a creditor, 499 

in respect of fund out of which annuity paid, 180, 481 
on bankruptcy of donor, 498 
when right to payment of value negatived, 481, 483 
time commences to run against, 624 
annuities, limitation of several, to two persons, 488 
annuity, amount of arrears recoverable, 526, 52G 
.ipportionmcnt of, 502, 503 
commencement wheio arising unVler will, 485 
creabeS by deed, 185 
construction of gift of, as a rentcharge, 470 
creation by deed, 479 

poiol grant invalid, 479, 480 
power to trustees to purchase, 481 
wUl, 480* 

for term or pur autre vta^ 487 
under statute^ powers, 482, 483 . 
dt'voluiion of, as real estate, 470, 471 
diiection ]^o invest sum m purchase of, oioatiOft by, 481 
purchase, creation by, 481 
duration of, 486 

effect where created for definite period, 487 
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fiENTOHABGES AND ANNUITIEB— 

anuujty, extingaiehment of, 518 

food «et apart to datis:^, eflfect of, 492, 493 

general remedies for recovery of, 530 — ^623 # 

» gift of more than one, of diUcrent amount, to same person, effect 

of, 496 

same amount, to same person, effect of, 
496 

to same person of moie than one, construction of, 495, 496 
grnnt in restiaint of marriage or dlscouiaging cohabitation, effect 
of, 490, 491 

undor Savings Banks Act*;, 483 

life, for, foiiij'. m \^h^ch created by will, 480, 481 • 

how arising, 486 • 

limitation of single, bo two persons, cfloct. of, 187, 483 
niunleiianeo and education, for, effect cd, 489 
nature of an, 4G9 

iiitciest known as an, 465 , 

non-payment lor twelve years, effect of, 525 

pay.ible solely out of real and personal estate, liebilily, 60T. 608 
peijx'Lual, milv arise from natuie of property oat of which cieated, 
487 

woidfa of limitation dealing, 480 
pi 101 it y as to property charged with, 195 

not given by direct ion as to time foi payment of, 495 
recovery whoie secured by tiust ot personal estate, 527 
registiation necessary to grant ol, 480 
remedies for recovciy of, 520 — 622 

rule \shcre estate insuflicient at death for legacies and, 500 
see also perpetual annuity, 
uniegistcred, extent to which binding, 499 
apportioned part, recoveiy of, 503 

when payable, 603 
apportionment, basis of, 505 

discretion of the court as to 506 
land in respect of rcnichaige, 502, 501 
rentcbaigc in case of compulsory purchase, 505 
• Ol annuity on sale, 603 
rentcharges and annuities, of, 502, 603 
arrears, annuity arising by will, of, when interest allowed on, 508 
of, amount recoverable, 526 

seemed by express tiust, of, amount recovciable, ^20 
under deed, of, righU of annuitant as to, 508 
gift of interest on, validity of, 609 
limitation of a term on trust to ra^p, 517 • 

no fitatnloiy remedy for recovery of interest on, 509 
Tccoveiy by order of court, 519, 620 ^ 

time limit as to recovery of, 624 

when not recoverable where accruing subse iuent to death of life 
tenant, 617 • 

bankruptcy, annuities provable in, 498 

application of< rules in, to valuation of annuities, 499 
donor of annuity, of, rights of annuitant, 498 
future payments of alimony not subject of proof in, 499 
tene tenant of land subject to rcntchaige, right of trustee, 
498 

bequest, creation of annuity by, 480 

capital, application in redemption of rentcharge, 512, 613 

question of payment of annuity out of mcomo or, 'one of construction, 
491. 492 

charitable rentcharge, existence of, bow proved, 471 

uses, rentcharge may be cicated*on sale of land for, 478 
chattel real, rentcharge as m the nature of personal estate, 465 
codicil, creation of rentcharge by, 476, 477 

cohabitation, grant of annuity in terms discouraging, effect of, 490, 491 
compyilsory pux<Aase, appoitionment of rentcharge iik case of, 505 
creation of rentcharge under, 477 
conditional fee, creation by limitation of annuity, 470, 47i 
construction, forms of gift of annuity as coses for, 492 
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BBNTCHARGES and annuities— con«niM<J. 

roufatruction, nature of intertst may depend upon, 466, 466 
contribution, between tenant for life and remainderman, 505, 506 
( Conveyancing and Law of Property Act, 1881, effect on recovery of animal 
sums charged upon land, 466 

copyholds, enfranchisement of, creation of lentcharge on, 478 
grant of rentcharge by moitgagor of, effect of, 197 
, nature of interest whcio souice of payment is fiom, 465 
covenant, arrears of annuity, recovery when secured by, 526 
recovery of rentcharge by action on, 517, 518" 
creditor, annuitant’s rights as a, 499 
debt, recovery of rentcharge by action of, 518, 619 
tdeed, ai rears oi annuity under, rights of annuitant ns to, 608 
' commencement ot annuity cieated by, 485 

necessaiy as a lule to create an annuity, 479 
to creation of rcnichaigo, 471, 472 
])oll, ci eat ion of rentcliaigo bv, 172 
desciinr, annuity not personalty for purposes of, 171 
devolution of auiiintv as real estate', 470 171 
direction, as to iia^iuent ol annuity, effect ot, 492 — 194 
disclaimer, tiiistce lu hankrupfev ot land dial god, 1)\, *198 
di'^tress, cnfoiciiig payment of lontcharge by, 472 

extent ol J^‘nlodv oi rentchaiger r>l leeovcry bv, al6 
recovery of reutchaigc by, 614, 516 
remedy for rc( oveiy of rentchaige by, 466 

siatntoiy powci to recovci d.nniial sum rhaigod upon land by, 166 
dower, annuity in lieu of, pnoiity ol, 491, 495 
< ducal joii, anniiilv fm inamtcnanco and, eflcct of 189 
eleqit^ power ol ^hc^Ji^ to lake i entchai gc flindei writ of, 168, 469 
cut i incbisenicnt, cop^rliolds, of, rentcharge may be cieated on, 178 
enti;^, power to hold Jnnd until i»at isfaction cflected by, 616, 616 
xeoovery of /entdrugc by, dual iiatuie of ])ower, 616, 61b 
equitable hen,* annuitant’s inteiests subject to, 522 
escheat, liability of intciost lu rentchaig** to, 612 
estate tail, limitation of annuity not an, 470, 471 
estates, natuie ot, out of which rentehaigc cieatcd, 4 74 
execution, liability of rentcharge to sciziiie under, 468, 469 
cxecutoi, annuity to, virfiito ofjnn, ejlect ot, 188,' 489 
extinguishment, annuity, of, methods of, 613 
by opeiation of law, 510, 611 
lenlchaige, of, essentials to valldit 3 ^ 610 
* time limit with regard to, 52‘j, 624 

fee farm rent, meaning of, 467 

rentcharge often described as, 467 
simple, peipctual icntchargc not granted with, 475 
foifeituic, power of, as applied to leniihaigcs, 616 
freeholds, nature of interest where source of payment is fiom, 465 
relative liability to rentcharge, of leaseholds and, 606 
fund, direction or power in will to set aside foi annuitant, effect of, 480, 
481 

setting apart of, to satisfy annuity, effect of, 496 
gift, annuities of different amount to same person, effect of, 496 
same amount, of, effect of, 496 
to same person by one or more instruments, effect of, 495, 
496 

annuity, of, claosification of foims oX 492 
construction as rentcharge, 470 
effect where followed by residuary gift, 492 
over, effect' on rights of life annuitant, 481, 482 
grantor, estate of, creating rentchaige, extent ol, 476 
improvements, repayment of advances for, secuied by rentchaige, 477 
income, direction to set a part 'sufficient property and, out of, to pay annuity, 
effect of, 493, 494 

trustees of general estate to pay annuity out of, effect 
of, 493 

question as to payment of annuity out of capital one of construc- 
tion, 491, 192 

tax, annuitant's liability to, 501 

cxoneiation of annuitant from payment of, 602 
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BENTCHABGES AND ANNDIXIES— ooaiiwerf. 

income tax, liability of annuitant t-o, in case of annual payments under deed, 
602 

tiustecs failing to deduct from annuity, 501, 502 
• rentchaigor’s liability to* 50U 602 

when annuities payable out of, 5t)5 
incorporeal hereditament, rentchaigc as oi the naliue of an, 467, 468 
insufficiency of cslate, at death, rule as to annuitdcs and legacies, 6Qp 

rules for valiMtion of annuities m case ol, after death, 
600 

interest, arrears of annuity, on, validity of gift of, 500 

on, no statutory remedy for rceoVcTj of, 609 
f laim against laud chaigcd with annuity, rule as to, 609 
when allowed on aireais of annuity arising by will, 508 
lointure, power to appoint a renteharge by way of, etfecl of, 485 
land, definition of, extent of, 468 

Lands Clauses Coiioolidation Act, 1816, roco^ciy of amars of rentehargo, 
under, 619 , . 

lapse of time, cxiinguishraeiit of lentc barge by, 612 
leaseholds, natuic ol interest wliere source oi payment is from 465 * 

lien, securing of rentchaigc by, hon an-^ing, 471 
life annuity, ci ration of, 486 

light ol owner of, when charged on rorpit, 521 
limitation, cftect of words of, tii eiealion of ient< liarges, 184 
limited ownci, sale by, of land evoneiaicd liom icntehaige, powns, 613 
local Acts, annuities laised under, 483 

antboiitics, creation ot rentebarg* s by, 177 
maintenance, annuity for education and, oilc(t of, 489 

marriage, grant of annuity upon condition subsf'ciuent in restraint of, effect 
of, 490 

settlement, creation of lentc barge by Jimititjon of a jointuie in 472 
proviso for cesser of annuity in, whi'ii void, 491 
realty primarily liable under, 606 
marshalling, rcntcliargci ’s rights in icspc^et of, 507 
merger, conditions m which opriatiug, 611, 512 

extinguishment of rentrharge by, 610, 611 
rules as to picsumption ol, 611 
mortgage, recoveiy of arrears of rentchaigc by sale or, 619, 520 
newspaper publication, ,annliity chaiged by will on, effect of, 522 
notice, by rentcharger before re-entry, necessity for, 517 
order of court, iccovcry of arrears ot jcntc-liage by, 519, 520 
parol grant, creation of annuity by, invalid, 479, 480 * 

partition, creation of perpetual rentchaigc on, 477 
payment into court, moneys lor ledemidion on sale of land charged, 513 
source of, as determining nature of,intciest, 466 • 

perpetual annuity, arising fiom nature of limitation, 486 

may amount to gift, of corpua, 482 • 

rights of legatee of, 521 
words of limitation creating, 486 
rentrharge, creation on partition, 477 

grant of land by tenant for life subject to, effect of, 484 
not granted with a fee simple, 476 
redemption of, 512 

personal estate, annuity is m the nature of, 469 

recovery of annuity seemed by express trust of, 627 
representatives, statutory protei tion to, m respect of arrears of 
rentcharge, 619 

personalty, annuity a charge on, 469 
priority, annuity in lieu ot dower, oi, 494, 496 

as to property charged with annuity, 496 
none by direction os to time for payment of annuity, 496 
private improvements, security for advances for purposes of, 477 
property charged with payment of anniuty, questions as to, upon whal^ 
depending, 491 

public revenue, raising of money by creation of annuity payable out of, 482 

pur autre vie, anhuity for term or, 487 • 

real estate, annuity payable out of personal and, liability of, 607, 608“ 

primary liability of, for payment of lentcharges and annuities, 

606 
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rrceiWf appointment out of court in respect of annuity, 620 
over rcnteharge, effect of, 474 
' lecovery of lentcbar^e by appointment of, 620 

redemption, application of capital moneys m, 612, 613 
extinguishment of annuity by, 613 
payment into court of moneys for, 613 
rent-charge, of, statutoiy provision as to, 612 

when statutory powers not applicable, 612 
re-entry, power of, to secure rentebargo, c^ect of, 51 G 
registered land, charge on, creation ot, 478 
registi ation, annuity must be subject of, 180 

grant of renteharge subject to, 476 
statutory rentcharge, of, necessity for, 478 
rtleiise. extingnishiiH nt of annuity by, 613 

part of b( rechfamentis from rentchaige, effect of, 601, 505 
portion of land charged, effect of, 510 
rentchaige, effect of 510 
^ rentcharge, of. essentials to validity ol, 610 
remainderman, rules for ascei taming the respective liabilities of tenant for 
life and, 505, 506 
rent, definition of, 468, 523 
rentcharge, “ an interest in land itself,*' 467 
apportionment of, 502, 503 

m what cases, 604 

creation by testamentary disposition, 476, 477 
of. 468 

under statutoiy powers, 477, 478 
deed necessary to creation of, 471, 472 
duiation ol, upon what depending, 483 

effect ot rule as to liability of every portion of estate changed, 525 
words of limitation in creation of, 484 
estate of giantor creating, extent of, 475 
estates and mtorefats created by grant of, 472 

out of which cicated, 474, 476 
extinguishment of, 510 
form of instrument creating a, 473, 474 
liability to execution, 468, 469 
limitation iv futuro, 484 

meaning for purposes of the Finance (1909-10) Act, 1910 469 
, modes of creation of, 471 
must be a sum cei tarn, 468 
nature of a, 466 

estate out of which granted, 484, 485 
interest known as, 466 

power to appoint by way of jointure, effect of, 486 
recovery by distiess, 614, 616 
regi&ti ation necessary of grant of, 476 
release of part of hereditaments from, effect of, 504, 505 
remedies for recovery of, 614 
statutes applicable to, 468 
time of commencement of, 473 
rentchargea, liability to income tax, 501, 602 
rent seek, conversion into rentchaige, 4b6 

service, rentcharge as distmguished, from, 467 
residuary gift, effect when following gift of annuity, 492 
residue, annuitant’s right to resort to, 492 

restraint of marriage, grant of annuity upon condition sulisequent in, effect 
of, 490 

retainer, annuitant’s right of, 499, 600 

reversionary annuity, valuation wheie estate insufficient at death, 600 
601 •» ’ 

sale; apportionment of rentcharge or anniuty on, 603 

recovery of arrears of rentchaige by mortgagor, 619, 620 
satisfaction , application of doctrine to gifts of annuities, 496, 497* 

Savings Banks Achs, grant of annuities under, 483 • 

'separation deed, construction of covenants as to annuities in, 491 
settled land, yurpoees for which rentcharge created by overseers of, 478 
special public purposes, creation of annuities to raise money for, 482 
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specific piopeifjr, direction to set aside and out of income to pay annuity, 

effect of, 

spinstorhood, gift of annuity during, validity of, 489, 490 * 

► Statute of Frauds, application to oreahon of annuity, 479, 480 
Statutes of Liimtafion, application of statutory piovisaons, 624 
definition of rent m, 623 
effect on right to recover rcntcharge, 512 , 

rentehargeii and annuities within the, 623 
statutory powers, creation oi annuity undei, 482 
tenant tor life, grant of annuity coiiiincncing at death of, effect of 497 

lules for ascettaiuing respictive liabilities of rcmamdeimaD 
and, 505, 60b « 

yeais, giant of icntoharge by effect of, 497 
m common, lights as to recoveiv of rentchuige held by, 616 
tail, grant oJ rent m fee by, 4‘)7 

rtim of years, Statute of IT^rs no appJir ilion to i on tchargo created out of, 47^ 
testamcntaiy disposition, creation of rentchaigc by, 476, 477 , 

lime, when commencing to lun against annuitant, 524 
lithe rentcliujge, reiilcbaige as distinguished from, 467 • 

title, non-payment of annuity for twelve years no eKtingumninent of, 526 
trust, annu'ties and icutchaigcs seciued by e\piess, lei overy of, 526 
trustee, annuity to, mriute ojjidt, effect of, 18.S, 489 

liability on pi*>Uig annul t antis v\ith dedu« ation of m< omo tax, 601, 602 
undivided shaie, giant ot lentchiige by ownci ot, over whole, effect of, 497 
unregistered annuity, extent to which binding, 499 
vote, none in respect of reutchaige, 469 
widowhood, gift of annuity duiing, validity of, 489, 490 
will, arreais of interest on annuity aiising undei, when allowed, 508 
commencement of annuity arising uudei, 185 
creation of annuity by, 480 

lentchaige by, 476, 477 


PKVKNUB, 

abioid, stamping instiumentb first executed, 718 
accession, suiiciider of Crown revenues on, 636 
“ accountable officer," meaning of, 669 

accounting officers, apjiointrncnt, liabilities and control of, 766 
audit ot accounts of, provision for, 705 
accounts, duty of distiller as to working, 639 

eximiuation and repoit on, duty of Comptroller and AuJTtoi -General 
as to, 642, 613 
passing by the Treasury, 641 

supervision and audit of, 638, 639^ « 

adhesive stamps, cancellation ot, 714 

adjudication, duly on voluntaiy dispositions inter vivos, of, 733, 734 , 

stamp duty, of, 716, 717 
admissions, stamp duty on, 734, 726 
advances, authority to banks to make, £42 
advertisements, expenses of, how treated, 661 
affidavits, for purposes of stamp duties, before whom made, 703 
stamp duly on, 726 

agncultural land, abatements and allowances as to, rn respect of undeveloped 
land duty, 679 

exemption trfim reversion duty, 574 

in respect ot increment value duty, 660 
valuation of, 553 

when exempt from undeveloped land duty, 678 
agriculture, meaning of, 661 

alterations, when restampmg not rendered necessary by, 719 

annual increment value duty, see increment Value duty. 

appeal, against assessment to stamp duty, 717 . 

penalty on failure to present particulars for assessment tc 
luorement value duty, to what court, 560 
Court of Appeal and House of Lords, to the, ^85, 586 
High Court, to the, conditions of, 584 

division m which heard, 684* 
procedure on, 585 
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appeal, none from revenue side of King’s Bcucli Division, 737 
security for duty pending, 685 
, to county court, conditions of, 686 

procedure on, 680 

reXeiee, appesiance of paities and place of bearing on, 68i 
appointment of surveyor to assist in, 584: 
constitution of the court on, 683 
decision of rcfeiee on, form of, 584 
duty of Commissioners on leceipt of decision on, 584 
grounds of, 582, 683 
notiec of, 683 

, proccduie on, 684 

who may, 683 

appraisers, conditions of grant of licence to, 648 
penalty on acting without licence, 618 
persons rcquii mg licence as, 648 
when liouse agent may ott as, 653 
Appropriation Act, nature of, 538 
“ appiopiiationa m aid,” nature of control of, 637 

armorial bearings, licence in respect of, piovisums relating to, 688, 689 
Army, Navy, aneJ OidnaEco services, formal sanction of expcudiluie in icsi)cct 
of, 638 

assessment, stamp duty, of, appeal against, 717 
atlemiation thruge on spiiits, natuic ot, 023 
auctioneers, exemptions in respect of liccmcc, 660 
licence required by, 618, 649 
iiatuic of licence gi anted to, 649 
penalty on ac(ing without licence, 649 
production of licence by, 649 
sale's and acts by, under licence, 649 
audit, accounts of accounting officers, of, provision for, 765 
revenue, accounts, of, provision of, 538, 539 
Auditor-ticneraJ, rcpoits as to revenue aecouuls by, 639 
Bank of England, duties as to the Exchec|uei account at the, 641, 542 
issue of Tre^asury bills by, 648 
rcniunciation on issue ot Tieasury bills, 648 
Ireland, duties as to the Exchequei account at the, 511, 512 
“ baje site,” meaning of, 651 

beer, brewc'rs for sale of, annual licence to be taken out by, 030 
elossihcatiou for purijoses ot customs dut\, 694 
dealer b, artrcles, possession oi use by, piohibrted, 650, 651 
entry of premrses by, 650 
Irecnce required by, 650 
, nature of Jiccqce granted to, 650 
penalty on dealing without licence, 650 
rate ol duty payable by, 050 
diitj, charge of, 631 

payable by brewer for sale, G13, 014 
present rate of, 613 „ 

recovery of, Cl 5 

H'paymcut by way of drawback, when made, 615 
on loss of materials, 615 
when payable, 615, 633 

licence to sell, see “on ” licence, “off” licence 
retailers, nature of licences required 'by, 661 — 664 
testing the gravity of impoiU'd, 694, 696 
” beer,” meaning of, 630 
bill of sight, entry by, nature of, 688 

“bill of stoic,” effect of bringing Biitish spuits in on i&sue of, 602 
goods in respect of which required, 602 
body eoipoiatc, see corporate ‘body. 

^ nnincorporate, nee unmeorporate body. 

‘ bond, stamp duty on custom or excise, scale of, 690 
bonded w^.rf house, security for duty on goods in, 690 
bottles, importation^ of spirits in, what amounts to, 599, •600 
brewer for sale, beer duty payable by, 613, 611 
• definition of, 63u 

duty as to keeping of brewing book, 630 
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brewer for sale, cntiy by, necessity for, 630 

giant 1)1 licence to, in dibCiction of Commis'^iontfis, 630 
liabilily on brewing without liconce, 631 
I using prohibited ai tides, 631 

licence required by, duty on, 630 
nature of gravity to be entered by, 614 
p.iyment of duty by, when made, 615 
sales authorised by licence of, 631, 032 
scale of licence duty payable by, 630 
substances or liquors, jjOsRebSion or use by, piohihitcd, 631 
of beer not foi sale, definition of, 632 

licence duty payable by, scale of, 632 
penalty on biewing without lif^ncc, 033 
bicning book, duty of brewer to keep, ()3') 
lliitish spirits, reimported, how treated, 602 
budget, prepaiation by the Trcasuiy, 533, 540 

building scheme, exemption of land subject to, fiom uiidcv (‘loped land duty,* 
577 

" buildings,” meaning of, 575 

business, licence to cany on, when requiicd, 618—683 

“ business,” meaning of, 551, 675 

canteen's, entry of premises licensed as, 651 

licence in respeet of, »vhen required, 051 
persons to whom licence granted m ic^pei t of, 651 
capital liabilities, how lepresentcd, 756 
“capital value," miueials, of, 552 
eniamels, rates of diawback m icsjicct of, 618 
caiuago, licence lequiicd for kea'ping, 680, 670 
\ chicles exempt from, 690 
m(‘aning of, 080 

cavendish or ntgiohead tobacco, restrictions on import al ion of, 608 
ceitificatc, dclivciy by wholesale spiiit deaJds, on, 060 

icquircd befoic licence graiiU’d to pawnbioker, 661 
(Channel Islands, proceedings for recovery of penalties in, 737 
Chaiitable Trustee Incorpoiation Act, duty on ai)plica1 ions and ccitificates 
undoi, 706 

chaiitics, exemption in i^ESpect of lueicmcnt value duty, 667, 608 
of land held by, from reveision duty, 574 

uiiclc\ eloped land duty, 578 
fbciiiista and druggists, sale of spirits by, 673 
chicory duty, d(divciy account and payment of, 616 * 

how charged, 616 
iiatujc of charge, 616, 616 
rate of, 61 G 

oxti.ict or essence of, rcbtiictions on importation of, 696 
liability of imported, to customs duty, 605 
rates 0*1 duty on irapoitcd, 695 
waichou‘*ing and payment of duty on, 595 
cider licence, sec “ on ” oi “ off ’* lichee, cider or periy 
ictaileis, hcciice required by, 654 — 657 
Civil Service Estimates, lesponsibility of the Treasury for, 610 
clearance, impoited goods, of, 689 
club, excise duty on liquors supplied to, 616 
locovery of excise duty fiom, 617 
icgisteied, sale of spirits "by, 673 
secietary, duty as to returns, 616 

liability to penalty, extent of, 617 
statement to be furnished by, 617 
cocoa, customs duty on, how charged, 696 
lates of, 696 

warehousing and payment of duty ony 69G 
coffee, customs duty on, how charged, 696 
rates of, 696 

essence, restiictions on importation of, 697 
6ub:>titate% excise duty on mixtures or, 617 

rate of excise duty on, 617 * 

wrapping and labelling of, 617, 618 
warehousing and payment of duty on, 597 
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Coamiamnoia of Customs and Excise, administrative duties of, 692, 693 

appointment of, 645 

* officers bj, 646 

chief officer of the, 546 
collection of duties by, 544, 546 
Enforcement of statutoiy provisions by, 
545 

jurisdiction of, 546 
privileges of, 645 

Inland Revenue, collection of revenue by, geneial powers as 
to, 644 

' legal proceedings by, powers, 644 

management of stamp duties, powers, 700, 701 
company, as to stamp duty on documents relating to formation of, 706 
“ original site value of land held by, 649 
statutoiy, when exempt from increment value duty, 667 
* valuation of mineral land held by, method of, 564 
corypcnsation fund chaiges, payment of, 612 
composite sugar goods, how chargeable, 604, 606 

scale of duty payable m lespect of, 605, 606 
compounder of spirits, delivery fiom warehouse and export on diauback by, 
612, 643 

expiry of licence of, 642 
licence to be taken out by, 641 
regulations as to spirts on premises of, 642 
stills to be used by, nature of, 642 

Comptioller and Auditur-Geneial, accounts which may be examined by, 613 

as head of the Exchequer and Audit De- 
paitment, 641 

examination and report upon jiubhc 
accounts by, 642, 543 
reports as to revenue accounts by, 539 

condensed milk, dutv on, 606 

conudf’ration, decisions under the Stamp Act, 1891, as to, 660, 661 
Consolidated Fund Acts, statutory sanction to expenditure by, 538 
charge of Tieasury bills on, 548 
chaigcs on the, 744—747 • 

payment of charges on the, 747, 748 
services, nature of, 638 

contract, violation of revenue statutes as affecting, 612 
co-operative society, as licensed hawker, 657 
copies, attested or authenticated, stamp duty on, 727 
com, classification for purpose of materials charge, 614 
corporate body, mcrement ^lue duty to be collected from, 663 
payment of increment value duty by, 661, 566 
corpoiation, as licensed hawker, 658 

duty, assessment and recovery of, 736 

of, power 01 Commissioners as to, 562 
exemptions from, 735, 736 

failujc to render account for pm poses of, penalty, 602 
nature of account to be sent m for pui poses of chaigo 
of, 661 

rate and property charged, 734 
eountei parts, stamp duty on, 727 

county councils, admmistrative powers m respect of licences, 684, 686 
duties as to makingr returns in respect of licences, 685 
, tiansfer of powers as to local taxation licences to, 684 
court, appeal to, conditions of, 686 
procedure on^ 586 

Couit of Appeal, appeal from county court to, 686 
to hnd from the, 686, 686 

couat of summary juiiadiction, local limits of jurisdiction of, 739, 740 

procedure as to revenue proceedings in, 741 
—743 

recovery of revenue duties and penalties m. 
783, 739 

when information not necessary to nearintr 
before, 741 

( 5 ‘ 2 .) ‘ 



Index. 


REVENUE — continued, 

cTimmal liability, in respect of offences as to stamp duties, 703 ^ 

Crown, control of public revenue by the, origin ol, 536 

hereditary revenues of the, as permanent source of revenue, 617 t 
lands, exemption from increment vsilue duty, 665 
undeveloped land duty, 677 
requirements of the, how provided, 636 

revenue, surrender on accession, 636 , 

“ curing " tobacco, meaning of, 614 
currants, customs duty on, amount of, 637 

Customs and Excise, Commissioners of, see Commis'-ioners of Customs and 
K xcise 

customs and excise ofiiceis, appointment of, 615 • 

liability foi wrongful sejzuie, extent of, 616 ’ 

on making false retains, 516 
office and salaries of, 545, 616 

peibonation of, punishment lor offence of, '647 , 

poweis of, 616 • . 

privileges of, 646 

dulics, definition of, 687 * 

dut} , burden of proof as to unshipmcnt and paymeht of, 591, 592 
calculation on delivery of goods fiiom warehouse, 690, 591 
cliicoiy, on, rates of, 596 
classificatiuii of beer for purposes of, 594 
cocoa, on, how charged, 590 
coffee, on, how chaigcd, 696 
composite sugar goods, how chargcalfie, 601- 600 
discharge fiom, on exportation, 690 
dried fiuit, on, how cliaigod, 697 

goods impoited fiom Isle of Man, when liable to, 692 
imported chicoiy, on, 695 

playing cards, on, recoveiy of, 598 
spuite, on, how ehargoablc, 699, 600 
Isle of Man part of United Kingdom in rcbpeet of, 593 
motor spiiit, on, how charged, 697, 698 

when half remitted, 598 
nature of ^eer ujion which < barged, 594 
place of importation of goods liable to, 687 
rates of, 691 

remission of, power of Commissioners as to, 590 
repayment by way of drawback on imported beer sjjibsequently 
exported, 595 
saccharme, on, 598, 599 
spiiits, on, 699 

delivered from bond for home consumption, 602 
substances prepared with spirits, on, bow chaigcablc, 603 
sugar, on, how chargeable, 603 • 

tea, on, how chargeable, 606, 607 
tobacco, on, how chargeable, 607 
wine, on, how chargeable, 608, 609 
“entiy,” meaning of, 687 

officer, duly of shipmaster to report on ariival to, 687 

ombezzleracnt bv, lights of importer m respect of, 689, 690 
miscellaneous duties of, 693 
production of goods to, 588, 689 

damages, liability of customs aud excise officers for, extent of, 516 
death, assessment of, merement value duty on, 561 
debenture certificate, payment of drawback on, 698, 699 , 
deductions, allowed m respect of annual increment value duty on minerals, 670 
assessment for undeveloped land duty, on, 670 
deeds of arrangement, stamp duty on, 706 
delivery account, on deliveiy of spirits frosa warehouse, 602 
denotmg stamp, when document impressed with, 716 
Development Fund, grants made to, 762, 763 
die, discontinuance ot, notice on, 701 
dissolution of partnership, duty on deed of, 732 « 

distiller, liability on distilling without licence, 639 
licence required by, 637 
nature of entry by, 638 
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distillej# offence of groggiug by, penalty, 639 
order of working to be followed by, 638 
‘ sales from distillery by, 639 

vessels to be piovided by, G38 
WOT king accounts of, duty as to ri*ndrring, G39 
dibliUci’s licence, conditions attached to, 637, 638 
distrilery, proximity to icctificr’s pieiuises, extent of, 638 
distress, recovery of beer duty by sale and, 613 

cxciese duty on spirits by, 625 
from clubs by, 617 

dog, annual licence on keeping, 686, 687 
t ' licence, exemptions in respect of, 687 
production of, 687 

double duty, when may be claimed, 738 
diawbaek allowed on home-grown tobacco, 627 
coffee expoitcd, on, latc of, 597 
' composite sugar goods, on, wheie allowed, 606 
, cnnditmns of payment, 697, bOs 

deUnition and management of, 697 

goods liable to duty on impoitation into the Tele of Man, on, 699 
how paid, 698, 099 

limitation of time for payment of, 699 
raolas^icR, when allowed iii lespect of, 001 
payment in respect of exported roffee, 507 
on expoitation of saech.miie, 5.09 
fonaltics for oflenr^*^ w lespett of, 697, 698 
late at luesent in force, 505 
rrpymcnt of }>cer duty by w.iy of, 615 

duty on impoiled beei subst'quently exported by w.iy 
of, 695 

glucose duty by way of, 618 
baechaiiiic excise duty by way of, 623 
shipping of goods entitled to, tonnage of vessd, 098 
biigvT, on, when allowed, 604 
diied fiuit, customs duty on, how charged, 697 
duplieaU'fi, stamp duty on, 727 ^ 

duties of customs, see customs duties 
duty-free warthouse, deposit of imported goods in, 589 
duty, secuiity pending appeal against assessment to, 685 

dwell i«g-house, exemption of site of, from in(‘iemcnt value duty, extent of, 
660, 667 

lands attached to, when exempt from undeveloped Ixiid duty, 
678 

education aiithorities, payments to, 764 

embezzlement, customs officer, by, rights o£ importer on, 589, 590 
entered premises, inspection by excise officer, 611 

entry, avoidance of, powers ot Commissioneis of Customs and Excise as to, 611 
brewer of beer not for sale, by, 633 
by applicant for spiiit liccnife, 670 
beer dealers, 660 
bill of sight, nature of, 634 
distiller, nature of, 638 
makers of glucose or invert sugar, 634 
saccharine, 636 • 

methylated spirit retailers, 661 
motor spirit dealer, 662 
rectifier or compounder of spnits, 642 
tobacco grower, 644 

manufacturer, 646 
vinegar maker, 647, 
wholesale spirit dealers, 668 
• duty of licensed excise trader to make, 610 
moaning of a customs, 687 

perfect, how and for what made, 688 , 

persons whe^must make, 610 

premises for which “ on licence required, 652 

* in respect of on ” or ** off ” cider or perry licence, 656, 666 
licensed as a canteen, 664 
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onlry, piemi&es nn application for " oil ” licence, 6ri3 • 

“ entry,” dcfiniton of, 610 

importer *6 duty as to, 687, 688 
establishment licence, declaration by person liable to, 686 
exemptions in lespect of, 686 
grant and translcr of, 685, GhG 
liLCiiccs, nature of, 685 
estate duty, as to collection by stamps-, 706 
estimates, appioval by the Tieasury, 63*J, 610 
evidence, appeal against assessment to di'ty, on, 685 
excess grants, sanction of expendituie in excess ot that by, 639 

cxrhangt, stamp duty on, 728 ‘ 

Jixchcquei account, ,iuthoiit 3 '' to make advances out of, 612 
banks at which kept, 511 

payment o± dividends upon shares in Suez Canal Company 
into, 613 • • 

money raised by Treasuiv bills into *518 • 
sums paid into, 511, 512 ^ 

and Audit Department, appointment of stall ot,^5il 

Compliollei and Auditor-Geueial as head 
ot. 511 

functions ot the, 611 
bills, issue of, pui pose of, 518 
nature of, 519 

t^‘rm, luteiest, and lencwal of, 518, 619 
bond, see KxchcqucT bills 

excise allowances, classes of goods on which payable o90, 700 
limitation of time foi recovery of, 70l) 
duties, hen in respect of, 737, 738 
iiieainng of, 587 

payment under prott't no efiect on light of rccovciy back, 61 1 
locoverj' back of, only by statute, 611 
dut^’, see aho licence duty 

beer, basis oi ehaige, 613 

piyjbJo bicwci, lor sale, 613 
present rate of, 613 
jccovery of, 616 

repayment by way of diawback, 013 
on loss of rnatc-iials, 015 
when pavabJe, 616 ^ 

chicojy, oil, deJiYci 3 account and payment ol, 616 
natuie and how charged, 615, 616 
cortee mixtures or substitutes, on, 617 
glueosi , on, nature and how chaigcd, 618 • 

repayment and remission of, 618 
home 'gi own tobacco, on, how charged, 026 * 

nature of, 625 

liquor supplied to club^ on, latc of, 61b 

motor spiiil, on, cxeiniilirons and remissions ui respect of, 621), 621 
nature of charge, 620 
penalty on non-pa vinent, 621 
time and maimei ot charge, 020 
railway passenger fares, on, 622 
lecovciy by distress from clubs, 617 
saccharine, on, nature of, 622 

regulations affecting, 622, 623 
spirits, on, dcfening payment and remission of, 621 
methods ID which levied, 623 
nature of, 623 
payment of, 624 ^ 
lecovery by distress, 626 
when levied on the matciials charge, 634 
licence, burden of pi oof on charge of trading without, 629 
commencement of, 627, 628 
extent of cover in case of paitneTslupi 637 
premises covered by, 
form of, 627 

game dealer must obtain, 656 
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excise L'ccnce, grant of, 612 

11 regularity in form of, effect of, 628 
’ iiayment of compensation fund charges with, 613 

penalty on irregular sale under, 629 
jiroduction of, 629 

]c payment of duty on expiration of justices’ licence, 629 
0 transfer when justices' licence necessary to holding of, 628 

transferability on death or removal, 628 
when necessary, 629 

execution, stamping instiumcnts after, where first executed in United Kingdom 
717, 718 

, ‘ oxecutivo Government, control of expcndituie by, 636 

exemplification, stamp duty, on, 728 
exemption, annual increment value duty, from, B69, 670 
inclement value duty, from, 666 
exemptions, auction cei’s licence, in respect of, 650 
‘ corporation duty, from, 735, 736 

^ reversion duty, from, 671, 6/o 

stamp duty, from, classification of, 721 

construction and burden of proof as to, 721 
general and special, 721 — 723 
undeveloped land duty, from, 677, 578 
expenditure, control by executive (iovernment, 636 

pailiamenlary sain tion to, natuie of, 638 

neccssaiy to, in what 537 

revenue ot the, 711 — 765 

exportation, discharge of goods subject to, from duly, 590 
exporter, dulits of, wheie drawback claimed, 697, 698 
false dod.Jiation, penalty on, 589 

fee simple, assessment on transfer of, 660 » 

foe simple,” meaning of, 660 
” feints,” definition of, 624 
“ field hook,” use and contents of, 656 

fines, oflciKca relating to stamp duties on instruments, 703 — 705 
reoovcjy by Commissioners of Inland Revoue, 701, 705 
flic engines remission of duty on motor spiiit supplied foi, 598 
‘‘ fixed chaig(‘,” meaning of, 660 * 

foreign im])oited .spirits, when licence not required on sale of, 6b9 
forfeiture of goods, dcclaiation of High Court as to, effect of, 593 
fiaud, ^xcise Licence obtained by, effect of, G28 
“full site value,” bo\y arrived at, 551 
funded debt, how made up, 766, 766 

free vmtuer, City of London, of, right as to sale of wines, 681 

•exemption fromtiliccncc as to sale of wine, 082, 683 
game dealer, licence required by, 666 

local council’s licence neccssaiy before giant of licence to, t;50 
penaltv on dealing without licence, 667 
possession in close time by, offence of, 667 
purchases by, 067 

term of revenue licence granted to, 656 
words to be exhibited on premises of, 656 
licence, forfeiture on conviction for trespassing in pursuit of game, 694 
rates of, 694 

sales of game to dealer autjhorised by, 694 
to kill, when required, 694 
gamekeepei*s licence, rights in respect of, 695 

gardens, exempi-ion from undeveloped land duty, when open to the public, 677 
general valuation, nee valuation. 

glasshouses, site tor, not included m “ agricultural land,” 576 
glucose, duty payable m respect of, 603 

excise duty on, naturS and how charged, 618 
« rates of, 618 

, repayment and remission of, 618 

licence required bv makers of, 633, 634 
gold plate, importation ox, regulations as to, 593 * 

licence required by pawnbroker before taking m pawn, 665 
Qovernment stock, payment of dividends and transfer of unclaimed divi- 
dends, 758, 769 
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(Government stock, retransfer of unclaimed, provision for, 759* 
transfer of, 768 

gravity, degree of, in respect of spirits, 623 * 

imported beer, of, scale of cu<iLoms duty bised upon the, 591 
testing of, 691 

nature of, to be entered by brewer, 614 
gi ogging, offence of, penalty on, 639 
gross value of land,’* meaning of, 660 
“ glowing,” meaning with reference to tobacco, 644 
guaranteed loans, nature of, 767 

gun licence, persons exempt from duty to take out, GOG 
production of, 696 
required to use or carry, 695 

babitnil drunkards, duty on licence to keep house for icccption ot, 70S 
h id iiey carnage licence, provisions relatang to, 091, 692 
b nvkoi, liability in respect of sale of plate (>6o 
licence required by, 657, G38 
penalty on acting without hecnee, 668 
words to be exhibited by, 658 
luivvkcr’B liceiKC, term of, 668 

trading not authorised by, 668 
when not required, 658, G39 
High Court, appeal to, conditions of, 684 

division in which heard, 584 
procedure on, 685 

jurisdiction on the Revenue side, 737 
highway, presumption as to land abutting on, 561 
house agent, licence required by, 669 

licensed, may act as appraiser, 669 
nature and tcim of licence of, 659 
penalty on acting without licence, 669 
when licence not required as, 659, 660 
House of Lords, appeal to the, 586 
identification number, entry in valuation book, 665 
importation, gold and silver plate, of, rcguUiionB as to, 593 
place of, wteie goods liable to customs duty, 587 
importer, bcei, of, declaration as to original gravity, 594, 696 

liability where gravity exceeds that dcclatcd, 503 
duty es to making ontTy, 687, B88 

landing of goods by, 688 « 

meaning of, 587 

rights m respect of embezzlement by customs officer, 589, 590 
impressed stamps, when document to be stampeid with, 714 
inclement value duty, annual, assessment ana collection of, 670 

deductions alloVed m respect of, 670 

on payment of mmcral lights dutjf, 

natuiorfif charge on minerals, 669 
when miireials exempt from, 569 
as a charge on mmerais, 668 
to collection by stamps, 706 
assessment and collection in respect of mmcials, 5G9 
of, 659, 660 

on death, 661 

transfer of fee simple, 560 
basis of taxable increment, 649 
deductions allowed m respect of, 662 
definition of, 667, 668 
exemptions in respect of, 666 
liability to, 663, 664* 
limited owners’ nghts as to, 563 
minerals, on, assessment of, 563 
natme as a stamp duty, 658 
occasions of charge on miner^s, 669 

on which chargeable* 668, 669 
payable on devolution of absolute interest, 603 I 
payment as between tenant for life and remainderman, 
66 ; 
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increment value duty, payment by corporate or unincorporate bodies, 561 
, instalments, 664 

on devolution of partial interest, 562, 563 
penalty on failure to present particulars for assess- 
ment to, 660 

presentation of particulars for assessment to, 559 
pioperty liable to, 665 

proportionate payment of, power of Commi'Jsioners as to, 
-.63 

2at-i‘ f)f, *563 

ill lespert oi mmeials, 570 
reooiery m respect of mmeials, 570, 571 
repayment of, on failure of transaction, 564, 565 
settled land passing on death, on, 562 
stamping of instrument, pui poses of, 564 
when minerals liable to mineral rights duty in addi- 
tion to, 581 

“ jntumbiancc,” meaning of, 550 

Inland Kevenu'', (Jonimi'^'^ioncrs of, sep Commissioners of Inland Hevenue 
instalments, payment of increment value duty by body * orporate or urim- 

corpoiatc bj", 565 
rules as to, 564 

instruments, failure to stamp, consequences on, 706 

interest m land, definition of, 658 

invcit sugar, licence requiied by makers of, 633, Ij3 4 

Isle of Man, drawbacks in respect of goods, liable to duty on importation mtoi, 
699 

impoitation of goods from, when duty payable, 592 
])'ut (li Uinfod Kingdom for purposes ot customs duly, 592 . 
proceedings for recovery of penalties in, 737 
jury service, exemption ol: Commissioners of Customs and Excise from, 515 
otRoers of customs and excise from, 646 
justice, disqualification of, 740 

jurisdiction of, m revenue cases, 739, 740 
revenue proceedings not mvaheiated bv dc.ith of, 710 
justKX's’ Jicence, applicant iur wine licence must bold, 681, 083 

necessary to cider or periy “ on " or “ ofl licence, 656 
giant oC “on" or “off” licence, 651, 653 
repayment of excise duty on expiration ot, 629 
^ tiansfcT of excise licence depending on, 628 

“laud,” as to definitions of, 640 
land values, duties on, natuic of, 549 
landing of gqods, duty of importer as to, 688 
lease, asse'^sment of increment value duty on grant of, 560, 561 
what IS included in term, 558 

leaseholder, amount of reversion duty recovciablo from, 571} 
legacy duly, as to collection by stamps, 706 

legal proceedings, Comraissioiieis of* Inland Ilevenuc, by, powers, 514 
power of eiibtoms and excise officers as to, 546 
recovery of fines for offences relating to stamp duties, 705 
“ Icbbor,” definition fo^ purposes of reversion duty, 673 
meaning of, 559 

lessor, intermediate, right tf) deduct iiuiieial lights duty, 582 
liability to account on falling in of 'reversion, 571 

penalty on rctusing to allow duty paid by mining lessee, 571 
licence duty, appraiser’s liability to, 648 

aucftioncer’s liability to, 648, 649 
beer dealer’s liability to, 650 

retailer’s liability to, 651 — 654 
liability of vinegav maker to, 647 
manufacture of tobacco or snuff, on, 645 
payable by brewer for sale, 630 

of beer not for sale, scale of, 633 
growers of tobacco, 644 • 

maker of methylated spirits, 639 
znedicine, nature of, 634 
motor spirit, 635 
playing carjjs, C33 
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licence duty, payable by maker of saccharine, C36 

“sweets,” 643 

rectifier or compounder of spirits, 641 
sales by brewer fur sale authorised hv, 631, 632 
when lequircd in respect of canteens, 654 
licences, nature of, now transferred 1.) control of county councils, 684 
hen, m rcbpoct of excise duties, 737, 738 
limitation of time, payment of diawheck for, 699 

recovery of exoi'-e allowances, for, 700 
limited owners, ripfhts in respect of increment value or lever^on dutv, 653 
pai triers, dutv on capital contributed bv, 706 ^ 

partnerships duty on capital of, 732 • 

loans, guaiantee of British Government in respe( t of, 757 

local authoiitv, necessity for game dealer to obtain licence from, befoie giant 
of licence, 656 * 

educational authorities, paymtnts to, 764 ^ ,. * 

taxation accounts, payments made to, 701, 702 

licences, transfer of pnvvcrs 1o county council in respect of, I 
lelurns, by whom m ide, 766 • 

nature of and when made, ^66 

taxation in icspect of which no return is nf‘n ssary, 760, 
767 

low wines charge on spirits, nature of, 623, 621 
lunatics, duty on hceiue to keep house foi lecoptioii of 700 
male servants, exemptions m rcspei t of licfiicc for, 003, nDl 
wlicn licence requited for, 602 
manufacture, excise licences tx), 630 — 618 

marketable securities, provisions as to stamping and collection of duty on 731 
stamp duty on, 728 — 730 

master of vessel, duty to lepoit to customs on aiiival, o87 
materials charge, nature of, 614 

when duty levied on, 611 
medicine label, aflixiug of, 619 

duty, arliclea exempt fiom, 619, 620 
by whom payable, 619 
rates of, 619 
when chaigcablo, 619 
licence duty payable by makers of, 634 
meaning of, 631 

stamp duties, as to collection of, 557 
vendor, nature and teim of licence of, 660 

penalty on sale without licence, 6G0 
when licence requiied by, 6GQ ^ 

methylated spiiit ict.ulci, duty as to keepii^ and piodiiHion of stock, 661 
rnliy of piemises'by, 661 

licence required by, 660 * 

peisons not entitled to Ik rice as, 600 
piohibitcit possession and sale of, 661 
Bpuits, allowances in respect of, 641 
classification of, 640 
delivery on exportation or sale, 611 
giant of Ik r nee to make, 639, (>10 
makuig without hccnce, penal tj, 640 
meaning of* 639 

penalty on sale without licence, 660 
stock accounts to be kept by maker of, 641 
supervision of process of methylatjon bf, 611 
methylation, icgulations as to process of, 640, 641 
milk, condensed, duty on, 606 

mineial land, values to be ascertained in inspect of, 554 

rights duty, assessment and collection of, 679 — 5SI 
definition of, 679 
exemptions in respect of, 679 
• liability to, 681 

* piopnetor’s right to deduct annual increment value duty 

on payment of, 681 , j 

rate of, 681 

xetuxy to be made by propiietor for purposes of, 6g9 . 
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mineral ^rights duty, jriglit of intcmodiate lessor to deduct, G82 

when minerals liable to increment value duty in addi- 
‘ tion to, 581 

“ mmcral waylcave,** meaning of, 680 

minerals, annual charge of increment value duty on, nature of, 569 
assessable increment value of, 568 

assessment and collection of mcremeiit value duty on 552, 559 

“ capital value ” of, 662 

iDcluaion ui value of land, 549 

increment value duty on, how assessed, 552 

meanmg of, 679 

. * “ winning ’* as applied to, 663 

neglect of piopnetor to specify naiuie or estimate value of, efleet 
of, 563 

occasions of charge of increment value duty on, 569 
' “ original capital value of,*’ 652 

' lecovery of increment value duly m respect of, 570, 671 
, rental value, when subject to mining lease, 569 
“ tot^l value *’ of, 662 
when deemed “ being worked,” 680 

exempt from annual mcremcni value duty, 569 
liable to mineral rights duty and increment value duty 5S1 
mining lease, meaning of, 552 

ininoi, ineligibility of, to make legal entiy for excise purposes, 610 
molasses, sc^e of duty payable in respect of, 60.1 
when drai^back allowed m respect of, 604 
mortgagee, reveision duty payable by, 673 

rights m respect of inCK'meiit value duty or reteision duty, 663 
motor bicycles or tiicycles, licence duty on, 690 

cars, exemptions in respect of hceuce duty on, 691 
licence duty on, 690 
rates of duty on, 691 
fire engine, exemption from duty, 691 
hatkrjoy carnage, duty on, nature of, 692 
spirit, customs duly on, how chaiged, 697 

dealer, entry of premises by, 662 , 

natuic and term of licence of, 662 
penalty on unauthorised sales by, 662 
regulations applicable to, poweis os to, 662 
« who must bo licensed as, 661, 662 

excise duty on, exemptions and remissions in respect of, 620, 621 
how levied, 620 
nature of charge, 620 

' hcnalty on non-payment, 621 

time and manner of chaige for, 620 
half duty on, when remitted, 698 
licence required by makers of, 635 
meaning of, 697 
payment of duty on, S98 
penalty on sale without licence, 630 

piovisions which may bo applied to the manufacture of, 635 
remission of duty on imported 697, 698 
sale by manufacturer, 635, 636 
vanman, 636 

National Debt, constitution of the, 753 — 75G 
reduction of, how effected, 769 

naval and military forces, exemption of laud from undeveloped land duty 
when used by, 677 

“ nominal liabilities,” nature of, 767 

notice, avoidance of entry, of, provisions relating to, 611 

charge of duty on settled land, of, provision for, 653 
ohjctftion, valuation, to, provisions relatang to, 666, 667 
occasional licence, sa^e of tobacco, for, 663 

who may obtam, 662 c 

“.off" licence, beerf entry of premises by applicant for, 663 
nature of, 063 

persons to whom granted ancl term of, 663 

prohibited possession an^uae of articles by holder of, 064 
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“ off ** licence, bee^i scale of duty m respect of, 6P3 
cider or peiry, nature of, (i55 

to whom granted rind term of, h5I^ 
spiiit entry of premises by applicant for, 671 
nature and term of, 675 

penalty on sale toi consumption off ” without, 674, 
675 

late of duty on, 674 
who may obtain, 674 

sweets, proM-sions relating to grant of, 677, ^8 
wine, provisions relating to grant of, 082, 68^ 
officer of customs, x<?a customs officer. 

officers ot customs and excise, see ciLstoms and excise officers 
official survey books, evidence of contents of, 611 
“on” licence, beer, annual licence duly iiayable m ic'jxct of, 652 
nature of, 651 

penalty on sale without, 651 • 

prohibited possession and use of ailicK‘s by liiiidn of, 
052, 653 

scab oi minimum lates foi, p52 
to uhnm gianted, 651 
cidei or pciiy, disqualifications lor, 655 
duiation of, 656 
peibons requiring, 651 

epiiit, account ol spirit in posses'sioa of holdr r of, taking (d, 
673 

eiiti 3 " of piemiscs by applicant, 670 

fixed mmmium duty payable on, scale of, 671 

lull duty payable m iCftpect ol, 670 — 672 

natuic of, 669, 670 

penalty on sale without, 070 

permit must accompany receipt of spirit by holdci 
of, 672, C73 

pt I'-mis qualihcd to hold, 670 

pjobibitcd sales and pos'essiou of spiiifs by holder of, 
,072 

icpaymeut of duty to holder of, when made, 674 
sale by holder, lights as to, 672 
slock book to be kept by holder oi, 673 
provisions relating to gnnb of 677 
wine, provihions i dating to giant ot, t>8l, 683 
open spaces, when exempt from iuide\clopod land duty, 577 
“oiiginal capital value,’* minerals, of, 552 ^ 

oiiginal site \.ilue, liad held hv a roriipan%,'''’?)5i> * 

“ original site value,” natuie of, 549 A 

tot.)l value,” minerals, of, 552 
nature of, 549 
‘ owner,” definition of, 554, 5b6, 66^ 

owner, liability to penalty on failure to make lotuin for purpose of land 
valuation, 555 

matter not necessary to be disclosed in leturu by, 666 
returns fiy, for puipose of land valuation, 564 
servico ot provisional valuation on, 550 
” pack of card',” meaning of, 698 

paTk*^, exemption from undeveloped Laud duly when open to tlie public, 
677 

Parliament, nature of contiol over revenue by, 637 
partition, stamp duty on, 728 

partnership, covering effect of excise licence m case of, 627 
passenger vesi>ol licence, sale of mtoxicatyig hquor, fur, 663 ' 

patent medicine, licence rcquiied by vendor of, 660 

penalty on making, without licence, 634 • 

pawnbroker , certificate required beiore grant of licence to, 664 
rate of duty payable by, 664 

• term of licence granted to, 604 • 

who may be licensed as a, 66^4 
Piiymaster-QeneTal, appointment and naluie of office, 76ff 
pedlar*, liability m respcc^of sale of plate, 666 

( 61 ) 



Indbz. 


BjB VENUE — coniinucd 

pcna]tle^, liability of ciiblom and excise oiiiccis to, 6i6, 517 
offences lelating to stamps, 703, 701 
recovery of, 737 — 713 

penalty, acting as appraiser without licence, 6J8 
auctioneer without licence, 649 
pawnbiokor without licence, 664 

bleach of regulations by makers of glucose or invert sugar, 634 
relating to home-giown tobacco, 626 
rlealing in plate without licence, 665 

clist^Ilei’s liability to, on distilling without licence, 639 
tall ’10 by auctioneer to pioducc licence, 649 

excise trader to eicct signboard, on, 612 
of lessor to account on falling in of reversion, 571 

oflicci of bwly corporate or unincorporate to account for 
pui poses of corporation duty, 662 
to present particulais to Commissioners on trau^icr oi land, 
6G0 

false statement to obtain di aw back, on, 097, 698 
game fjealei's liability to, 657 
growing tiibaccq without licence, 644 
house agent's liability to, 659 

institution of proceedings for recovery of customs or cxeisc. 710, 741 
irregular sale under excise licence, 029 
keeping carnage without licence, 689 

male seivant without licence, 693 
refreshment house without licence, 667 
killing tame without licence, 094 

hdbihiy ol blower lor sale on using prohibited ai tides, 63] 
of beei not for t»ale to, 633 
club sccretaiy to, 617 
hawker acting without licence, 658 

proxnictor of minerals on failure to make return, 580, 
581 

tobacco sellers to, 679 

making false declaration to customs, on, 589 

methylated «!pirit without licence, on, 640 
patent meditmes without licence, 634 
sacchaiinc without licence, 637 
sweets ** without licence, 643 
tobacco or snuff without licence, 645 
vinegar without licence, 647 
medicine vendor’s liability to, 660 

mining lessor, bpbibty on refusing to allow lessee amount of duty 
paid, 571 * / 

neglect of owner i-o make retmn for puiposc of land valuation, 
555 

non-payment of spirit excise duty, 624, 625 
oUence oi “grogging,” toi, 639 

retailing spirit for consumption “ off ” the premises without licence, 
674, 675 

Bale of beer without “on” or “off” licence, 651, 653 
methylated sinrits without licence, on, 660 
motor spirit without licence, 636 
spirit retail without liceiice, 670 
wine without licence, 681 
without licence on railway restaurant ear, 666 
selling cider or perry without licence, •655, 650 
playing cards without licence, 633 
unauthoiised sales by motor spirit dealers, on, 662 
*iinlawfal sale of playing cards, on, 598 
unlicensed rectifying, on, 642 
use of armorial bearings without licence, 688 
using or carrying gun without licence, 696 
still Without licence, 676 

. wholesale dpint dcalei’s liability to, 668 

Xx»rfect entry, how and for what made, 588 
perfumed spirits, imported, rate of duty on, 600 
^ permit, receipt of sptrlt by retailer must be, accompanied hy, 672, 673 
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jicrry licence, eee “ on ** or ** off *’ licence, cidi r or peny, 
retailers, licence required by, 651—^57 
“ poison a^jgrieved,” Coinmissioneis included in, 681 
personation, customs and excise officci, of, penalty, 6i7 
petition, filing of, on appeal from dci ision of icfciec, 685, ,580 
pilotage dues, collccuoii by customs ofiicois, 693 
j)latc dealer'^, duration of licence and rate of dulv, G65 
liability (*u dealing without' licenc’, 665 
wh«*n licence not required by, 665, 666 
who must bo licensed as, 6b5 
liability of bawkeis and pedlais is to sale ol, 666 
puling raids, customs duty on imported, ircoveiv oF, 
excite duty, on, natuio of, 621 
exemptions Jiom wrapping, 621 
nccc'^^it^ foi and duiation of licence to ina'k* , (»33 
packing and wrapping of home mauufactuicd, 031 
penalty on sale of iinwiayqicd, 621 * 

unlawful s lie ot, 598 
selling without liecnc^, pcnaltv, G33 
Po=:t Ofh' expenditiiie by, coutiol of, 637 

nature of r<wtnuc derived troui, 517 
postage fees and duty, as to, 706 
powci of attorney, Ft iin]i <luty on, 72il, 737 
presentation, pa^tlcu]ar^ on sale of land, of, 650 
piobate duty, as to cuilcctiou by btainps, 70b 
proceedings, legal, &ee kgal proceedings 

by Comnussioiiers of Inland Kevf line, powu*, 511 
prohibited ingiedicnts, in prcpaiation of tobacco, 646 
“ proof ” strength, meaning of, 600, 623 
piopnetaiy mcdicjncs, excise duty chaigeable on, 619 
“ piopuetor,** meaning in respect of minerals, 670 
pioTisional valuation, 6ee valuation, 
public revenue, coiitiul by the Ciown, oiigiu of, 536 
quinquennial valu.ition, loi puiposc of undovelopcMl laud dul^, 676 
raih^ay passenger fairs, duty on, 622 

lestaurant cai^ duration of licence foi, 606 

licence for, when required, o6& 
penalty on sale without licence on, 666 
rating a-ithonty, exemption of land of, from increment value duty, 666 

reversion duty, Jiiir4 
undeveloped land duly, 5/8 

“latiiig authorit^v m/ainng of 503 

iccreation grounds, exemption fiom mcicmcnt 568 

land 4cfl% 578 

It (I died spuds, payment of excibe duty oi\ 025 

icclifier of spiiitb, delivery from wai chouse and expoit m diawback by, 64C, 



expiry of licence of, 6f2 
licence to be tald^n out by, 611 

pioximity of distillery to picnuses of, extent of, 638 
icgulations .'is to spirit on premises of, 643 
stills to be used by, nature of, 642 

rectifying of spuils, objection to and prohibition of premises for, 642 
icfercc, appeal to, see appeak to letcrec 
selection of, 683 

refreshment houses, licensing of piuxi.sions as to, 6oG, 667 
“ registered society,” meaning of, 568 , 

” rent,” meaning of, 673, 680 

restamping, alterations not rendeiing necessaiy, 719 • 

mstmment used once applied^ to new use, 719, 720* 
restrictive covenants, releasing of, effect on total value, 55 b 
returns, owner for purpose ot land valuation, by, 664: 

proprietor of minerals for purposes of mineral rights duty, 68ff 
revenue, collection of, authorities for, 643, 544 ^ 

control by the Crown, origin of, 636 
duties, recovery of, 737 — 743 
■ permanent sources of, 547 

raising of, contr^ of Parliament over the, 537 
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IP venue, tempoiary sources of, 547, 548 
reversion duty, allowances m respect of, 563 

amount recoverable fiom leaseholder, 573 
assessment and collection of, 571, 572 

benefit on falling in of reversion as basis for assessment of, 
672 

deductions and allowances in respect of, 572, 673 
definition of, 671 
exemptions from, 674, 676 
limited OAvner’s lights as to, 663 
t mortgaEree’s liability to, extent of, 573 
" rate ot, 5f2 

lecoieiy a'l a Ciown debt, 573 

total A.iluo of lease at del ei mi nation, how dehned, 572 
value at time of giant ol lease, how a’'ccrtaiiicd, 572 
Boad Improvement Fund, grants made to the, 7G3 

payments to how luacle, 7b3, 761 
Royal Oidei, aiilLuiity oi Tieasury neces&aiy to issue of 436 
couiilor'^igiung of, by the Tica'-ury, 510 
sacebaune, ciiifoius u.iiy jiayablo uii impoitaliou of, "99 

excite duly on, nature of, 622 
late of, 622 

icgulations aflccting, 622, (>23 
repayment by way of diawbarlv, 033 
entry of piemusea by maJreis ot, 636 
imporlation icgulations as to, 699 
licence icquired by maKcia of, 636 
penalty on manufacture without licence of, 637 
ports at which may be imported, 599 

legulatlons which may be applied to manufacture of, 636 
sale, goods m bond, of, rights of seller as to, 591 
salmon, duties of customs officers as to, 593 

“ science,** construction lelating to, for purposi of Btainj) duty, 735 
scrip ceitifiCate, duty on, 732 

secuiitv, duty on goods m bonded warehouse, for, 690 

“ separate occupation,*’ meaning of, 664 

settled laud, notice of charge of duty on, provision foi, 553 

settlement, voluntary disposition inter mtion operating as, duly on, 731 

share warrants, stamp duty on, 731 

signboard, penalty on failure to erect, 612 

signboards, excise traders who must exhibit, 612 

silver plate, importation ol, regulations as to, 693 

hcpf'.v.e requ-Tfid by pawnbroker before taking in pawn 666 
Sinking Fund} application Oi ijfeioney out of, 760 
“ site,*’ meaning in relation ^o dwelling-house, 666 
site value, assessment on, for purposes of undeveloped land duly, 575 
" site value,*’ definition of, 65u — 562 

small farms, exemption tiora merenjent value duty, 566 
snufl: manufacturer, licence lequired Kv, 616 

sellers, licensing of, piovisious relating to, 078, 679 
ppiiit dealeib, wholesale^ certificate on deliver from stock by, 669 
entry by, 668 

on premises by excise oflicer, 669 
natuic ot licences duty payable by, 667 
premises of, 668 

penalty on dealing withcmt licence, 6b8 
» prohibited purchases and dealings by, 668, 609 

stock book to be kept by, 668 
wholesale, who must be licensed, 667 
distiller, oooditiODs attacji^ to licence of, 637, 638 
lieence required by distillers of, 637 

retail, %ee “on” licence, spirit, “off” licence, spirit, 
jetaaler, licences granted to, 669 — 676 
. iee “ on ” licence, spirit, “ oflf ” licence, spirit, 

when In Pace Hitt required for sale of, 073 
spifitS'Churge, how calculated, 624 
• ©US tonus dutv oil, how chargeable, 699, 600 

substances prepared ^ith, now chargeable, 602 
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spirits, exci;L* duty on, deferring of p-iyment and i omission of, 
methods in i»vliieli levied, 623, 024 
natnic of, 623 
])a>iiieTit of, 624 

penalty for non-payment of, 624, 625 
ictoveiy by dLsiress, 625 
rep.iy merit of, pjovision foi 626 
nnpni(td, arc omit oil deliveiy tiom warehouse, 602 
l)isis ol the charge of iliity on, 600 
chnge foi duty uhcie deUvored from *^10036 foi hoitt< 
consumption, 602 ) 

deal 'nice and u"g in bond duly free, GOl 
opei.itiDii on, in bond, 00 1, 602 
lates of duty in loirc to, 6o0 
TC'gnlilions us to, 601 
rt mission cd diOy’^ on, 601, 602 
meaning of, 637 
of wine, nature of, 625 

scale of duty on substances prepared with, 602, 603 
Stamp \ct and Sebedukv'', duties cbaiged under, 706 * 

stamp diitu-^, m niagoinent ot, 700, 701 
iiM ailing of, 701 , 702 
duty, ad ludu ution of, 71G, 717 

dfhcUyita and statutoiv dei] nations as to, making of, 703 

statutory declarations ind poweis of attojiK'V, 726, 727 
roiiditions precluding objections to insnlluiemv of, 712 
comtrucUon of doeument in rel.ition to question of appioin late, 
712, 713 

blatutory piovisions iinposnig, 711, 712 
copies, attested oi autbenlitali'd, on, 727 
custom iiid excise bonds, on, scale of, 500 
doc’iunimt containing sem.il iiisliurnents, on 707, 708 
incorporating s^vctal In- letcKuioe, 715 
dn]diealee and c ounkiipuits, on, 727 
e\<liange or partition, on, 728 
eMinph/uation, as an, 728 
c\em]»tion^ from, dabsiticui inn ot, 731 

conbtmclion and burden of proof as to, 721 
generil ami bpc'cial, 721— 723 
how denoted, 714, 716 ^ 

impjt’s&ed by staiupo of special dcbCiiption, 716 
lueieineut yilue duly as a, 558 
iijstiuinent lelaiing to sevcial distjjM*^ IfTSliiinug, 708 
mstiuimnts to be'uer, on, 731 ^ 

on, fines for offemcif rclatuig to, 70*1, 705 
legal operation of mstiument as affec ting, 710, 711 •» 

marketable seeuiities, on, 72S— 730 

matters icgarded us distinct or subsidiary for puipose of 708?*iD9 
name or f«)iin of inst:^u1fient as affecting, 713, 714 
partn ulai msiiuments, on, 721--726 
presumption as to due stamping with, 716 

provisions incident to the sale or conveyance of property as 
affecting, 710 

fti document separate and distinct for purpose of, 710 
share warrants and stock cciiihrates to beaicr, 731 
y.irious instruments dealt with elsewhere, on, 72) — 726 
when paid by composition, 720, 721 X ^ 

separate inatiumcnts on one picA of mateiial, how denoted, 
716 

instrument foi purpose of increment value duty, on, 664 ’ 
stamping, instrument, first executed abroad, 738 * ' 

whcie matcrul alterations made m roinplefc document, 7f8, 719 , 
damps, dealeis in, licence required by, 702 

offences m relation to, 703, 704 ^ ^ 

spoileft or misused, allowances for, 702, 7Gt 
“ statutory company,” meaning of, 567 

statutoiy company, when exempt from increment value (futy, 5G7 

l^ds of, exempt from undeveloped land 678 
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stututoi^ ^ docl iiation, stamp duty on, 726 

declarations, lor purposes of stamp duties, before whom made, 70S 
f exemption of land held by, from reversion duty, 575 

^till users', inspection jf piemises of, 676 

liability to penalty for use without bcence, 675 
when exempt from licence, 676, 676 
who must be licensed as, 676 
Vlm.^a^ maker’s right to keep and use a, 6i7, 648 
stock book, duty of spirit retailer as to, 673 
certUx -writes to bearer, stamp duty on, 731 
succession drty, as to collection by stamps, 706 
icis Canal tJompany, dividends upon shares in, payment into Jtxehequer 
accoiiTil, 643 

' shares, bolding of Hiitish Government in, 647 

sugar, eleaiance and warehousing, 604 
, « customs duty on, how chargeable, 603 

. drawbacks flowed in respect of, 604 
duty on delivery fur home consumption, 604 
goods, composite, customs duty on, huw chargeable, 604- 606 
scale of duty payable on, 606, 606 
prohibition of imtioitation of, powers, 604 
scale of duties payable m respect of, 603 
fiummaiy jurisdiction, acc <»ouit of summary juiisdiction 

seizure and sale, recovery of excise duties by, 737 
Supciainmation Acts, rights and procedure under the, 740—763 
supply, adjustment of, 638 

eei vices, countersigning of Royal Order by Treasury in respect of, 
640 

nature of the, 538, 748 

payment of pensions and superannuation allowances' under 
special Acts, 718, 749 

payments under tho Superannuation Acts out of, 749 — 753 
survey books, evidence of contents of, 611 
suiveyor, appointment to assist referee on appeal, 684 
“bwocts” dealers, wholesale, provisions relating to licensing of, 1*76, 677 
licence requiied by malcei of, 643 , 

maker’s liability to penalty, 643 
meaning of, 643 

prohibition as to manufactuie of, 643, 644 
quantities m which maker may sell, 614 
retailer’s “ on ” licence, rate of duty, 677 
retailers, provisions relating to licensing of, 677, 678 
Pyke’s hydxomet^*, strength ascert«iined by, 626 

taxation, natnie of revenue* drived from, 647 
taxes, collection of, authority, '^or, 637 
. tea, customs duty on, how chargeable, 606, 607 
rate of duty on, 606 

’ tolegraph service, payments m respect of control of, 637 

tenant for life, rights in respect of irtcrj'rucnt value or reversion duty, 653 
Teiminable Annuities, creation of, 756 
“ tinctures,” meaning of, 626, 643 
tobacco, basis of chaige of duty on, 008 
clearance and warehousing, 008 
customs duty on, how chaigcablc, *607 
deliveiy for home consumption, regulations, 608 
exemption from duty when for agricultural purposes, 627 
grower, bond ?ad entry of premises by, 644, 646 

keeping of entry book by, 645 
, licence required by, 644 

* returns to be furnished by, 646 
home-grown, drawback' allowed m respect of, 627 
excise ^uty on, how charged, 626 
- nature of, 626 

penalty on breach of reflations as {o, G26 
^i^rates of entry upon, 626 

regulations as to duty and cultivation of, power to make, 
626 

manufacturer, entry of premises by, ^5 
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tobacco manufacturer, ingredients prohibited for use by, 646 / 

licence required by, 646 

nature of tobaoco which may be received by, 6i6 ^ 
particulars to be kept as toTepeipt of tdBacco byr^'fS, 
646 I s 

prohibition against the keeping bf substitutes by^GlO 
rate of duty payable by, 615 ^ 

wle, export, or deposit in wai chouse by>C47 ^ 
tobacco prohibited to oe kept by, 617 \ 
occasional licence for sale of, 663 
penalty on growing without licrnce, 644 
rates of dut}- on, 607 
remission ot duty on abandoned, 608 
restrictions on importation of, b07, b08 
sales of, not requiring a licence, 680 ^ 

sellers, licensing of, provisions relating to, GTS, r»7S3 
“ total value,” definition of, 650 ' 

l(jtal value, foi purposes ot i eversion duty, 572 
mmeial^, of, whjt is the, 553 

liade, licence to carry on, when required, 648 — 683 • 

1/ansf(*r books, CJovcrnmcnt stock, of, where kept, 767 

'.ale of 1 ind, on, picsentation of paiticulars on, 550 
Treiaiiry, apjnov.il ot estimates by the, 639, 640 

bills, application ot money raised by, 548 
anthoiity upon which i^-sucd, 517, 548 
date, renewal and inlciest on, 618 
issue of, method of, 518 

purpose of, 647, 648 

Tcniunciation of Bank of England on issue of, 618 
control of accounting officers by the, 768 
origin of, 539 

conutci signing of Royal Order as to supply services by, 540 
grants of cr(‘dits out of Exchequer account to, 642 
))assing ot accounts by the, 694 
trcbpabsing, cflcct on game licence, 694 

Uustee, lights in lespeet of inclement value or reversion duty, 553 
uu developed l.ind, defii/ttion of, 675 

duty, abatement and allowances in lespect of, 579 
assessment and collection of, 576, 676 
deductions from site value assesvsraciit 675 
exemptions from, 677, 678 
minerals not land for purpose of, 575 
quinquennial valuation 
rate of, 676 V 

recoveiy of, 676, ^7 
Unfunded Debt, how made up, 766 

iiniDcorporate body, amount of increment value duty to be collected froni^ 563 
payment ot inclement value duly by, 5b I, 565 » ' 

unsbipmcnt, restricted goods, of, burden of pioof as to, 591, 593 
“ valuable consideration,” meanmg of, 732, 733 
valuation, appeal against, who may make, 683 
area unit for purposes of, 556 
book, entries made an the, 656, 56G 
mineial land Iwid by company, of, method of, 551 
minerals, of, nature of, 661 
offii e, returns to head, 557 % ^ 

officers, appomtment of, 655 * 

parcels of land in separate occypation, ot, 654^ 
paiticulars to be furnished by Commissioners os to, 5EJ 
piovisional, service upon owner,’ 666 ^ 

when becoming finaf. 666 \ ^ 

purpose for which beuig made, / 

records to be kept in respect of thei 657 
values to be shown by Commissioners 4© * ' 

vainer, duty oif receipt of returns from owners, 656 ^ 
vessel, report on arrival of, duty of master as to, 587 V . 

vinegar^ conversion of imported wine in bond into, effect en duty, 60' 
maker, entry of praises by, 647 
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vjuegar *;5akeit licence required by, 647 

objection to premises of, powers, 647 
, rate of. duty payable by, 617 

r ^ regul#viions as to still used by, 647, 648 

•• voluntary,” meaiii’^Tg if, 736 

voluntary dispositions tnfpr vtvos, adjudication of duty essential as to, 733, 734 
, . duty on, 732, 733 

. when not liable to duty, 734 

“ votob,”-^iouping of items of expendituic by, 538 
ware hou^ej 'c'ccciss to goods in, 589 
' oif culation of duty on delivery fiom, 590, 691 

K dc^oait of imported goods in, duty tree, 589 

’ korper, liability as to goods m warcLonse, 589 

wj>ylf’aves, meaning of working lessee in lespect of, 570 
iMiic, cleaiance and warehousing, 609 
. • oonveibion into viii'*gdr while in bond, elfoct qn duty, 609 

easterns duty on, Iujw' cliaigeable, 608, 609 
d<'alois, wlndf^cjalc, Jioi using of, 68u, b81 
'meaning of, 680 

pruts at \vhi(h may be imported, 609 

rcbtiK lions as to inxiiig Biitndi and foieign, poweis, 609 
on unpoitatiou ot, 609 

retailers, licensing of, provisions as to, 681 — 683 
sale by fice vmtnei, exemption in respect of, 683, 683 
whf'n licence not lequiicd for sale of, 68 1 
“ winning,” meaning applied to minerals, 563 
“woikiiig lessee,” meaning of, in lespect of minerals, 570 
\VoclJ^, Forests and bind Revenues, payments by depaitineuls of, control of 
537 

‘ wall ” or “ wash,” naluie of, 623 
woits, calculation of cLaigc on, 6L3, 614 
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